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Abandonment, proof of 


-j-j « . Of rig’ll t —Acquiescence— 

Branch acquiescing becoming extinct-Collaterals, 
right of—Name expunged from mutation register— 
Adverse possession—Suit for possession bv colla¬ 
terals, whether maintainable v - 


343 Accounts —concld. 


Abatement— SwiY/or damages—Death of plaint - 

iff-appellant pending second appeal—Appeal whether 
abates — Costs. 

Rights of action for merely personal injuries do not 
survive the injured party, though his personal 
representative can maintain an action for any 
damage done to the personal estate in his life-time. 

Where, therefore, the plaintiff brought a suit for 
Rs. 5,250 as damages alleging that defendant had, 
by making false statements and insinuations to the 
local Police, seriously injured his (the plaintiff’s) 
reputation and obtained a decree for Rs. 4,000 which 
amount being reduced to Rs. 50 by the lower Appel¬ 
late Court he filed a second appeal to the Chief Court 
but died pending the appeal, the names of his sons 
being substituted for his: 

Held , (1) that the claim being based on a personal 
•v\T-ong the plaintiff’s appeal abated by his death and 
his sons could not move the Court to grant to them, 
on account of a personal wrong done to their father, a 
further sum as damages; ’ 

( 2 ) that the second appeal could not be allowed 
merely because the lower Appellate Court had 
directed the plaintiff to pay the defendant’s costs 

«p*fTmf e KKi '"' GHUU " Muhammad Khan,' 
oo i. Li. it. iyio 455 

Accession. See Transfer of Property Act 

s. (2 230 

ACCOUntS, adjustment of—Receiver—Receipts 
by minor for sums in excess of the sanction of 
Court whether valid discharges—Money paid as 
bribe to Police for release of minor-Receipt taken 
from minor, validity of-Liability of person through 
• whom bnbe alleged to have been paid—Litigation 

expenses—Details necessary—Allowance for un¬ 
avoidable waste of money in conducting litigation 
Appointment of persons in excess of sanction of 
Court, whether permissible-Improper claim of 
Receiver-Money deposited accordingly—Interest 
allowed on excess deposit—Payment of high rate of 
interest on account of Receiver’s improper conduct 
— Separate suit 25 


- 7 * adjustment of—Suit for surplus 

profits, maintainability of 171 

' ' 9 su %t for — Relationship of parties _ 

Junsdiciion. 


A suit is for accounts only when the relationship 
oi parties is such that one is bound to render 
accounts to the other. M. Krisiinasami Aivant.ar 
V . Poovanna Nadar 

Acknowledgment, 

s, 19, 



See Limitation Act, 


ACTS—GENERAL. 


Act 1841 


1860 

1863 

1865 

1865 

1870 

1870 

1871 

1872 
1872 
1877 
1877 

1877 

1878 

1878 

1879 
1881- 


1881— 

1882 
1882 
1882- 
1882- 
1882- 
1882- 

1887- 
1887- 


1889- 
1890 

1890- 
1894- 

1897- 

1898- 

1898— 
1899 

1899— 
1907— 


XIX. See Succession (Property Pro. 

tection) Act. 

1 —XLV. See Penal Code. 

XX. See Religious Endowments Act. 
X. See Succession Act. 

—XXI. Sec Parsi Intestate Succession 

Act. 

—VII. See Court Fees Act. 

—XXI. See Hindu Wills Act. 

-XXIII. See Pensions Act. 

-I. See Evidence Act. 

-IX. See Contract Act. 

-I. See Specific Relief Act. 

-III. See Registration Act. 

-XV. See Limitation Act. 

-I. See Opium Act. 

-XI. See Arms Act. 

•XVIII. See Legal Practitioners Act. 

'• See Probate and Administration 

Act. 

XXVI. See Negotiable Instruments 

Act. 

-II. See Trusts Act. 

-IV. See Transfer of Property Act. 

-V. See Easements Act. 

-VI. See Companies Act. 

See ^ IVIL Procedure Code. 

-X\. See Presidency Small Cause 

Courts Act. 

-\ II. See Suits Valuation Act. 

-IX. See Provincial Small’ Cad.se 

Courts Act. 

\ II. See Succession Certificate Act 
V in. See Guardians and Wards Act. 
ax. bee Railways Act. 

I. See Land Acquisition Act. 

X. See General Clauses Act. 

V. See Criminal Procedure Code. 
v I. See Post Office Act. 

■II. See Stamp Act. 

XI. See Arbitration Act. 

III. See Provincial Insolvency Act. 
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Act inos- 

— 190S- 

- 190S 

- 1909- 

-1910- 

1913- 


A C'J'S — (iKNKHAIi—coneld. 

-V. See Civil Procedure Code. 

-IX. See Limitation Act. 

-XVI. See Registration Act. 

-III. Scr Presidency Towns Insolvency 

Act. 

-I. See Press Act. 

VJI. fire Companies Act. 


ACTS—(LOCAL)—BENGAL. 


Act 1859- 


XI. fire Bengal Band Revenue Sales 

Act. 

1*05—V FIT. See Bengal Rent Recovery Act. 
1870—VIT. Sec Bengal Band Registration- 

Act. 

1879— IX. See Bengal Court of Wards Act. 

1885 — V111. See B eng a l Ten a ncy Act. 

1899— IN. See Calcutta Municipal Act. 

1908 —I. See Eastern Bengal AND ASSAM 

Tenancy Act. 

ACTS—(LOCAL)—BOMBAY. 


Act 1802— V. See Bombay Biiagdari and Narma¬ 
da ri Act. 

— 1802— VI. See All medabad Taluqdars Act. 

- 1879— XVII. See Dekkiian Agriculturists 

Relief Act. 

1880—1. See Bombay Kiioti Settlement Act. 
1901— III. See Bombay District Municipalities 

Act. 

- 1901— II T. See Bombay Band Revenue Code. 

ACTS—(LOCAB)—BURMA. 

Act 1899— IV. See Rangoon Police Act. 

ACTS—(LOCAL)—CENTRAL PROVINCES. 


ACt 1890 

189S- 


-...See Bf.rar Land Revenue Code. 

-XI. See Central Provinces Tenancy 

Act. 

ACTS—(LOCAL)—MADRAS. 


1865- 

1865 

1873 

1884 


Act 1859 —XXIV. Sec Madras District Police 

Act. 

•I. Sec Madras District Limits Act. 
VII. See Madras Irrigation Cess Act. 
•TIT. See Madras Civil Courts Act. 

•IV. See Madras District Munici¬ 
palities Act. 

1895— III. See Madras Hereditary Village 

Offices Act. 

1900—I. See Malabar Compensation for 

Tenants’ Improvements Act. 

I. See Madras Estates Land Act 


1908- 


Act 1884 

- 1891- 

1905- 

1911- 

1912 - 

1912- 


ACTS—(LOCAL) -PUNJAB. 

-XVIII. See Punjab Courts Act. 

-XX. See Punjab Municipal Act. 

■II. -See Punjab Pre-emption Act. 

-III. See Punjab Municipal Act. 

-I. See Punjab Courts Act. 

-V. See Punjab Colonization of Govern 

went Lands Act. 


Act 1880 

1901- 
1901- 


ACt 1802- 

- 1802— 

- 1819— 

1872— 

1877 - 


ACTS—(LOCAL)—U. P. 

•XXII. See Oudii Rent Act. 

IB See Agra Tenancy Act. 
in. See U. P. Land Revenue Act. 

ACTS—REGULATIONS. 

-XXV. See Madras Regulation. 

XXXI. See Madras Regulation. 

-VIII. See Putni Regulation. 

HI. See Sonthal Parc,anas Regula¬ 
tions. 

1. See Ajmkre Courts Regulation. 
STATUTES. 


3 A 4 Vic., C. 05. See Admiralty Court Act, 18-10. 

11 A 12 Vic., C. 21. See Insolvents Act. 

24 A 25 Vic., C. 10. See Admiralty Court Act, 1861. 
24 A 25 Vic., C. 104. See High Courts Act. 

52 A 53 Vic., C. 03. See Interpretation Act, 1889. 

53 A 54 Vic., C. 27. See Colonial Courts of Admi- 

kai.ty Act, 1890. 

Adjustment Of decree. Sec Civil Pro. 

uedurk Code, (). XXI, u. 2. 

Ad mi nistration suit, nature of 191 
Admiralty Court Act, 1840 (3 & 4 

Viet., C. 65) —Admiralty Court Act, 1801 (24 
A 25 Viet., C. 10), ss. 5. 35 - Colonial Courts of 
Admiralty Ai t, 1890 (53 A 54 ^ iot.,C. 27), s. 2 (3) 
(r/) — Interpretation Act, 1889 (52 A 53 Viet., C 63), 
s. 18 (2) —Maiitimc necessaries—Action in rem— 
Wrongful seizure—Limitation Act (IX of 1908), 
Sell. I, Art. 29, scope of 463 

Admiralty Court Act, 1861 ( 24&25 
Viet., C. IO), ss. 5, 35 463 

Adopted SOn, liabilitv of. Sec Hindu Law 

240 

Adoption. See Hindu Law. 

--- by widow of last holder, effect of 

529 

Adverse possession — Abandonment — 

Name expunged from mutation register— Suit for 
possession by collaterals, whether maintainable 

234 


- ■ ■ ■ -- Joint tenancy — Co-sham, 

uilrccse possession <•/" — Possession of one co - shartr — 
Presumption —( )uster — Harden of proof. 

In a suit for possession by one co-sharer against 
another the plaintiff is entitled in the first instance 
to rely on the presumption that the possession of the 
defendant was on behalf of the plaintiff. It lies upon 
the defendant to prove that he set up an adverse 
title to t he plaintiff’s share to the knowledge of the 
plaintiff for more than 12 years before the suit. 

The fact- that the plaintiff did not receive profits 
for many years alone does not raise a presumption of 

his ouster. a» Mali.ah r. Bkhari, 13 A. L J. 298 

276 


- Mortgagor J isposs*'$sed —* 

Third party , possession of', ij adverse as against Hiorf- 
gagee. 

When a mortgagor lias Wen ousted from posses* 


Vcl. XXVIII] 

Adverse possession —concld. 

sion of the property, the possession of a third party 
becomes adverse as against the mortgagee as well 
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Agra Tenancy Abt (ll'ofr # s . 11 

-Occupancy of-Fatl,er ejected- 

Son let in—Joint Jamily—Conti ifubils possession. 
Where a father was ejected from a holding and 
his son was let in and ifle u r6*-(vas evidence that 

the father and the son were joint and undivided in 
cultivation: 

Held, that the entry of the son’s name implied no 
real change whatsoever in the tenancy and that the 
possession of the father and of the son must be con- 
sidered to be continuous for the acquisition of occu- 
pancy rights. U. P. B. R. Parsham v . Parshotam 
jnarain 907 

~ 7~T” S * ® I— Occupancy right, 

acquisition oj—-Period of lease in contravention of 
Act, exclusion of. 

W here a tenant had been in possession of a land for 
eleven years when the Agra Tenancy Act came into 
f 01 ce, and then sub-let it m contravention of the 
provisions of the lenancy Act: 

Held, that the tenant did not acquire the rhdit of 
occupancy and that the whole period of sub-lease 
when it exceeded one year was to be excluded and 

I? 6 « t lC P T° d of sub -kase less the first year. 

V‘wu B '\ R ’ KlSHEX Dai r * Kam Kishun, 13 A. L. 

J. 1 (K-EV .) | 

, , " , S» 21 ( 2 ) — Mortgage of 

occupancy holding before passing of Act—Decree for 
possession — Execution. J 

Where a decree for possession of an occupancy 
holding was passed in 1912 in favour of the morri 
gagee on foot ot a usufructuary mortgage executed 

prior to the passing of the Agra Tenancy Act, 1901 

the Court uas bound to execute the decree and the 
mortgagee decrce-holdcr was entitled to possession 

Kvar l '- Kls,I0RI rs 

A. Li. J. 300; 37 A. 278 278 

Ejectment for doing acts inconsistent with tljpur¬ 
pose for which land u-as let—Appeal to District Judge 
Jurisdiction-Conversion of part of an agricultural 
holding into bnck-field-Ejectinent, whether from 
part or whole of holding. 1 

■ T] lle n the pla ]I ltiff sou ? ht to eject the defendants 
m ‘he Revenue Court on the ground that they had 
committed acts inconsistent with the purpose for 
which the land had been leased: 1 

Held, that an appeal lay to the District Judge 
Where a land was let for agricultural purposes and 
thetessee converted a portion of the land into brick. 

Held, that the conversion was clearly an act 
detrimental to the land and was inconsistent with the 
purpose for which R was let and that the lessee was 

liable to be ejected from the entire holding and not 

a. ttav t-B? D, “ *■ 

mp-u Mu*™ 

One set of tenants sued another set that the defend¬ 
ants had unlawfully encroached upon their holding 
and appropriated land belonging thereto. The 
zemiiular had noth m g to do with the dispossession: 

He d, that the suit was not governed by section 79 
of the Agra lenancy Act. A. Har Narain r 
Balwant Singh 452 

I ~ ' 7" s * 79 —Person in coin 

Remedy P ° 8Sem ° n ° f holdin 9> dispossession of- 
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. In a case of dispossession by a third party there 
is no distinction between the positions of the mort¬ 
gagor and the mortgagee. C. Bireshwar Samanta 
v . Priya Sakhi Debi 917 

Practice —Redemption suit 
—Mortgage not proved—High Court, power of, to 
remit issue to find if plaintiff in possession himself 
or through others 602 

" - Prescription—Co-tenant,pos¬ 

session of, when adverse—Ouster—Intention, whether 
sufficient—Limitation Act (IX of 1908), s. 28, scope 
Of • 

Nothing short of an ouster or something equivalent 
to ouster can make a co-tenant’s possession to be an 
adverse one; and mere mental determination is not 
sufficient in law to make the possession of a co-owner 
adverse. 

For the purposes of the application of section 28 
of the Indian Limitation Act, it should be established 
that the period limited for instituting a suit for 
possession of the property has determined. In case 
of no ouster, or its equivalent, of a co-tenant, no case 
of adverse possession arises and consequently there is 
no determination of the period limited for instituting 
a suit and no extinguishment under section 28. 
C. Faizuddin Khan t-. Reju Arab, 21 C. L. J. 192 


-- 9 whether can be acquired 

by lessee £42 

Adverse title — Possession, adverse, of one, when 
not to be taclced on to that of another — Estoppel — 
Agreement, force of—Claim, bar of. 

If A and B get a decree against C for possession 
of property, and afterwards A sues B for possession 
of that very property, B cannot set up an adverse 
title by adding C's possession to that of his own. 

Where the nephews and grand-nephews agreeing 
to unite and claim property from the daughters and 
to divide it among themselves, got a decree against 
the daughters and afterwards the nephews claimed 
the entire property as against the grand-nephews on 
the allegation that they were nearest collaterals of 
the deceased and were thus entitled to inherit his 
estate in preference to the grand-nephews: 

Held, that the nephews were estopped from setting 
up the claim by virtue of the agreement entered into 
between them and the grand-nephews, whether that 
agreement was based on correct or on mistaken 
recognition of an existing right in -the grand¬ 
nephews. Oa Sheoamar Singh v . Balbhadra Singh 
2 0. L. J. 137; 18 0. C. 61 357 

Agrency In crime— Presumption 612 

Agrent. See Principal and Agent. 

-Promissory note—Signature as agent—Infer¬ 
ence—Agent, if personally liable 93 

——Recognised agent, whether has any right of 
audience 838 

Agreement —Promissory note payable other¬ 
wise than on demand—Stamp Act (if of 1899) ss. 

2 (22), 35, Sch. I, Arts. 13, 49—Court Fees Act 
(VII of 1870), s. 13—Court-fees, refund of 300 

to refer all disputes between Com- 
pany and individual to arbitration—Contract not 
under seal of Company, legality of 
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Agra. Tenancy Act-end. 1. 

A person wlm In.< ron.mirhv.ly in pn>se»inn 

of a ImMinir may r.-ir=ir«l«-«I as Inlying h«*e«» ( M rr,,M 
ivithin the me:inire_ r of ion 7 ( .> *»f » he Tonanry Al¬ 
and. therefore, must sue midm* that section rt he 
\vMh*< tn r<M*M\d*r po>>r>sinn of t Ilf IHMmTlff. A« 
Cm lk« TOR ny Benares Sm\M Das, 13 A. L. 

__ - _ - Si I 67 —S'./// /"/• drrlarn- 

I inn that a pr, prtual lease is not binding —./ u nsd adorn 
of (’ini or Reran nr Court. 

A i lee rep was obtained on toot ot a mortgage- 
deed for sale of a zcmmdnri property. Before the 
proper!v was sold tin* mortgagor executed a per¬ 
petual lease in respect of certain lands appertain¬ 
ing to the share in question. The zemmdan was 
then put to auction and sold. The purchaser 
brought a suit in the Civil Court for a declaration 
that the perpetual least* was not binding on 
him: 

Hrhl, that the suit was not cognizable by the 
Civil Court by reason of the provisions of section 107 
of the Tenancy Act. A. Siikr Khan r. Dkiu Prasad, 
Id A. L J 364; 37 A. 254 552 

--s. I 77 298 

--- s. 1 94— Lambardar, irhe- 

ther Cft it sue alone Jar arrear of mil. 

A lamhnrdar can sue alone, without joining the 
other co-sharers of the village, for the recovery of the 
entire rent duo from a tenant. A. Mahahjk I’kosad 

v . Ram Ta\vaka r, 838 

- ■ -■ s. 199 — Kj< 'clnirnl suit — 

Proprietary titlr pleaded — Ap[ieal. 

When a defendant in an ejectment suit pleads that 
he is in possession not as a sub-tenant of the plaintiff, 
but as a proprietor holding the plot as bis khuilkasht , 
a question of proprietary title is in issue and an 
appeal lies to the District Judge. U. P. B. R. 
Maharaja of Bf.nakks r. Vuai Nakain Sinuii, )3 A. 
L. .). 3 (Rkv.) 

--S 202 


Ahmedabad Municipality Rule 84- 

Ooods brought in by postman - (Mroi duty—In¬ 
spection of account books * 4gQ 

Ahmedabad Taluqdars Act (Bom. 

Act VI of 1862), s. 12 


Ajmere Courts Regulation (I of 

^®77), SSf 17, 18— Ajincrc-Mcnrara Municipal 
Regulation, ss, 85, Ul-Xofice—Xn r lireetion issued 
hy Municipal Committee within one month under 
section 85— Order of Committee beyond one month, 

validity oj Suit for damayes—Civil Court, iitvisl 
diction of. 

A person gave the Municipal Committee of Ajmere 
notice in writing of his intention to re-erect a certain 
building within the limits of the Mnnicipulity. No step 
was taken by the Municipality within one month 
o the nonce under section 85 (2) of the Ajmere- 
Merwara Municipal Regulation: 

Held, that the Committee had no authority to take 

any action subsequently under that section. * 

Section 141 of the Ajmerc-Mcrwara Municipal Re-ni- 

ation does not bar a suit for damages in the cTvil 
Court bv a wl - (mK< . ( | i|1(wi| nc(i(milf 

tl.c Municipal Committor. A. Mini.h-.vi, CuMMirm- 
Aj,,,a Ell AVAU'I.LAII 13 A. L. J. 201, .37 v' 

143 


A imere-Merwara Municipal Regu¬ 
lation, s. 85 143 

Alienation. See Hindu Law. 

_ Ac i u iescen ce—Bra n ch a cq u iesci ny 


hreomim, extind — Collaterals, riyht of—Abandonment 

_Y r.ipunyed from mutation register—Adverse 

possession—Suit for possession by collaterals , whether 

maintainable. 

If a branch which acquiesces in an alienation 
finally disappears in the course of centuries, its 
collateral branches at the time of its disappearance, 
however remotely that contingency may occur, will 
not he barred l»y time from challenging the 

alienation. . 

1„ a suit hy collaterals for possession of property 

left hy a is extinct branch of the family it appeared 

that one K, the father of the last male owner, 

unsuccessfully resisted in 1S82 an application by the 

predecessor-in-title of the defendants for having his 

name expunged from the mutation register. The 

defendants continued in possession since then: 

Held, that K's acceptance in 1882 of the adverse 

attitude taken by the defendants amounted to 

abandonment of bis right and the defendants having 

been since then in adverse possession of the property 

as against all the world, the claim set up by tho 

collaterals could not Ik* maintained. P. MAYYA V. 

Niiiai.a, 58 1\ W. It. 1015, Ul 1’. L. K. 1915 234 

__ of vrittis , when permissible 

139 

Amendment— Application to amend decree pend 
in,i an appeal — Petition directed to be posted at 
hearing of appeal — Appeal disposed of — Application 
not disposed <>) at time of judgment—Poieer of Court 
I,, deal with petition after delivery of judgment 
On an application made for amendment of tho 
schedule to a decree, the Subordinate Judge, before 
whom an appeal therefrom was pending, directed that 
ihe application should Ire heard with the appeal. At 
(he time of the disposal of the appeal it 
was not brought to his notice. Before a second 
appeal was preferred against his judgment 
he was asked to dispose of the petition but lie 
refused to do so on tin* ground that lie had no power 
to dispose of the petition: 

Held, that he had jurisdiction to dispose of tho 
petition notwithstanding he had delivered the judg* 
meat in the appeal. IYI* Raja Ram Rao r. ArvmU* 

cam Karuittti, 17 M. L. T. 224 377 


of decree. 8Vr Decree. 

M ort gage decree—Property 


V ■ » ’ — - 

formed into new mahal —New description not given 
in decree—Failure of justice 304 

-of plaint 818 

-• 8<v Plaint. 


Anomalous mortgage. 8Vr Mortgage. 

Appeal —Abatement — Suit for damages—Death of 
plaint ill-appellant pending second appeal—Appeal, 
w het her abates—fusts 455 

' "— Appellate (’ <"i,t aiding on report oj Thumb 

Impression Bureau - Illegality Evidence. 

In a suit on a promissory note an Appellate Court, 
not making up its mind to believe the witnesses g! 
either party, sent the document which was tho subject* 
matter of dispute to the Thumb Impression Bureau 
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Appeal— contd. 

aiul on the receipt of tlie report of the said bureau 
proceeded to decide the appeal: 

Held, that the procedure adopted by the Court was 
unwarranted by law. A* Chhajju v. Ayub Ahmad 

132 

--Appellate Court, power of, to set right decree 

although respondent not appealing 428 

-Appellate Court, powers of—Reception of 

additional evidence—“Substantial cause,” meaning 
of—Errors in decree—High Court, power of, to 
correct in absence of some of the parties 694 
Application, preliminary, to file fresh evi- 


Appeal- contd. 


» » * A V ' 

deuce, legality of—Application, whether sustainable 
—Appellate Court, power of—Additional evidence, 
admission of 


-Civil Procedure Code (Act V of 1908), Sch. 

i T, para. 17—Application to file reference, whether 
suit—‘Suit,’ meaning of—Order setting aside award, 
whether a decree 60 

Benamidar , appeal by, whether maintainable 


-Death of respondent before date of hearing 

—Legal representatives of deceased not brought on 
record—Appellant, whether entitled to re-hearing 
of appeal 


- Decree for joint possession in favour of several 

•plaintiffs—Appeal dismissed against some plaintiffs — 
Appeal, whether can be heard. 

An appeal against a decree for joint possession 
passed in favour of several plaintiffs cannot be heard 
if on failure to serve notice on some of the plaintiffs- 
respondents the appeal is dismissed as against such 
plaintiffs-respondents, as the decree being for joint 
possession can be executed by such plaintiffs, what¬ 
ever view may be taken by the High Court on merits. 
C. Basir Siieikh v. Fazlk Karim Biswas, 19 C. W. 
N. 290 703 

-Decree on a ground common to all parties— 


Partition—Costs severed—Appeal by one defend¬ 
ant, reversal of 446 

from decree—Computation of period of 
limitation —Exclusion of time spent in obtaining 
copies of both judgment and decree 366 

to District Judge—Ejectment in Revenue 


Court for doing acts inconsistent with the purpose 
for which land was let 


— , admitting fresh evidence in—Review 

— Civil Procedure Code (Act V of 1908), 0. 
XLI, r. 27—New evidence, admission of, illegal — 
Decree based on such new evidence, if sustainable 

1 1 

— in forma pauperis —Applicant, right of, to be 

heard—Court, power of 957 

— Limitation, plea of, whether can be raised in 
second appeal—Admissibility of document not 
proved—Court justified in refusing to consider it 


-against minor—Costs incurred by guardian 

ad litem —Appellant to pay costs of guardian— 

Practice 852 

-Notice not served within three weeks — 


Second appeal incompetent—Procedure under old 
Act, applicability of—Pending cases 90 


- against order passed in execution not com¬ 
petent—Execution of decree—Limitation—Time 
spent in revision applied for by judgment-debtor, 
whether to be allowed in extending period of 
limitation for execution 


-Companies Act (VI of 1882), ss. 102, 163» 

169—Order for examination, when to be made_ 

Discretion of Court 


Order amending judgment and decree pend- 


ing appeal — Jurisdiction—Revision 


Order awarding maintenance under s. 488, 


Criminal Procedure Code 


- Order refusing to make a person party to 

appeal as representing a deceased appellant, appeal 
from, whether maintainable 687 


Order of Appellate Court setting aside sale 
in execution — Second appeal, whether maintainable 
—Revision - High Court’s power to interfere with 
a wrong decision on point of law 270 


- Order on claim petition by single Jud«e on 

original side—Suit to set aside order—Starting 
point of limitation 

-Civil Procedure Code (Act V of 1908), (J. IX 

r. 8, O. XI, r. 21, O. XVII, r. 2—Plaintiff not pre¬ 
sent on day he was required to produce account 
book—Dismissal of suit—Application for restora¬ 
tion rejected—Dismissal of suit, when under () XI 

r * 21 905 

Pleadings—Ground not taken before first 


V -- -- v III Ou 

Court—Compromise of criminal case—Considera- 

tion 550 


Pre-emption—Appeal from order passed on 

application for payment of pre-emptive money_ 

Civil Procedure Code Act (V of 1908), s. 47 “() 
XXII, r. 14 (I) 379 

Preliminary decree, nature of— Finding whe 


-^ J — ^ ^ i — L' 1 UUJJi” \> 11L- 

ther a party is or is not an agriculturist, if pre- 
ldl * doc ree—Appeal, maintainability of— 

Decree, form of 589 

Civil Procedure Code (Act V of 1908), s. 11 


# --\- -xswjy O. A i 

—Res judicata, preliminary decision as to—Prelimi¬ 
nary decree 461 

-5 ev i e ) v h y sin ? le Judge, appeal from 733 

Revisional order of single Judge, appeal 
from, maintainability of-Right of appeal, how 
conferred 527 

- , right of Ai bitration, without intervention 

of Court—Civil Procedure Code (Act V of 1908) 
s. 104, sub-s. (1), cl. (f), Sch. II, para. 21 (])— 
Order filing award 557 

-, security for costs of—Suit not vexatious— 

Appellant having no money, whether bound to give 
security . 593 

—-Suit dismissed for non-production of succes¬ 

sion certificate—Succession—Certificate, filing of, 

in appeal—Usufructuary mortgage and lease °with 
premium, distinction between 383 

- Suit dismissed on preliminary point 485 

Court Fees Act (VII of 1870), s. 7 (iv) ( f) 

■y • . t » ' / * J / 


( - \---• / 7 ^ • | \ ,t/ / \ f J —-- 

Suit for rendition of accounts and winding-up of 
partnership—Preliminary decree—Court-fees to be 

262 


ad valorem 
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Appeal—I'oia-iii. 

-filrti Ih‘Vmm‘ 1 f ini" — J udicial dw-ivtioii of 

i Ni'irliiroiK-o of linmMer in filing «il, 
u 1 1 <-r Imt s 11 ffi<• i<• iir cause— Liability ^65 

-Wit hdrawal of suit — Appellate Court, power 

nf. o> i»r:int permission to withdraw suit with liberty 
t-i I*rinir fn-sli action—.Jurisdiction 


- Criminal, adjournment of— Applica¬ 
tion for transfer made to High Court at earliest 
opportunity after receipt of no! ice nf hearing 100 


-, second Findimr of fact High Court, 

power of— Practice 245 

-- f'indi ng of far! irilhonl any en- 


ih n. *i — (’nilSIih'i'iltion. 

A finding of fact based on no evidence or against 
express prima facie reliable evidence is liable to be 
set aside in second appeal. 

The reversioner of C sued for possession of bis bold¬ 
ing on the ground that lie bad become a Jaqir. Tbe 
suit was compromised and the land was left with C 
for his life on!y. Thereafter C sold his ancestral house 
to T for Ks. 300. The reversioners again sued to set 
aside tbe sale. This case was also settled. The plain¬ 
tiffs allowed T to keep the house on the condition of 
their getting Us. 130 out of Its. 300 and the land 
in possession of C: 

Held, that the retaining by C of the sum of Its. 170 
was a good consideration for giving up the land. 
P. Klll'lil r. Chotit, 11 P. W. it. 1015 


-, grounds id — Chiding of fact 

based on inadmissible evidence—Appeal Addi¬ 
tional evidence, irregularly admitted 14 

7 " ---Malicious prosecution — False 

information to Police, whether commencement of 
prosecution—Suit for damages, whether maintain¬ 
able —Quantum of damages 273 

Pleadings — Issue — Kvidciice, 

A _ — 


» 1 OOI4U-liVlClCMK 

opportunity to produce —Appellate Court, duty of 

50 


' ; Settlement Officers decision 

whether final—iteuiand, if necessary 98 I 

TV ,T,- Substantial error— Findings of 

tact—High Court, power of, to interfere-I’roeedure 

921 

Appellate Court. See Amut, 428,857 

TT VT 7 - Coul ' f '•’fes Aft (VII „f 

itwO), s. 11 1roceedings for ascertainment ,,f 

twT tr d ! rec i , ". ,f l ,a y"ient of additional 
Court-fee within fixed time-Kffeet of non-pavnient 

C'ivHPr 1 C,, 'r' t ’i A 1 ''' 1 ' 0 '' ™ n ''•'‘•end time- 
Cud iroeedure Code (Act V of 1<J08), ss . |. tS , 149 

_ 890 

*• 1 .. —powers of, to admit addi. 

tional evidence- Evidence on m . on i , lH . 
unintelligible otherwise 

640 


drawal of sad—V, • "f> 1,1 permit will,, 

sufficient cause AIuh• ,"i;Vl*i 1 -r,-jrtiVai-iVv—-*J\'iisiWiV* 

Application for leave to sue in f 484 

** Civir, Conr., 


[1915 

Apportionment. See Land Acquisition Act 

(I ok 1894) 8 

Approver. See Criminal Procedure Code 
s. 337 993 

-, evidence of, value of 738 

Arbitration, tr Hit out intervention of Court _ 

Civil Procedure Code (Art V of 8. 104, sub-8. 

(I) cl. (f), Seh II, para. 21 (1) — Order fling 
auard —Appeal, right of—Submission to arbitration 
rapacity to moke- parlies, capacity of , to contract*- 
Reference to arbitration by executor or administrator 
— ptnrer to modify provisions of 117//— Pure questions 
oj lair, ichcther to be referred to arbitration _ Ques¬ 

tions, a llot, to be referred — Submission , whether affects 
legality of airard. 

In an arbitration without the intervention of the 
Court the fact, that a decree is drawn up on the basis 
of the judgment which follows the order filing 
an award cannot take away the right of appeal of 
the party aggrieved by tbe order. 

Where such anappeal is allowed, the decree will become 
infruetuous, the whole foundation of the decree will 
disappear, and it will be competent to the Appellate 
Couri to declare that tbe decree had been vacated 
because tin* order, on which it was based, hud been 
cancelled. 

Tiider clause (/) of sub-section (1) of section 104 
of tbe Civil Procedure Code, an appeal lies from an 
order tiling or refusing to file an award in an arbitra- 
lion without tbe intervention of the Court. 

Capacity to make a submission to arbitration is co* 
extensive with capacity to contract; every person cap* 
able ot entering into a contract may be u party to a 
submission; conversely, lie who cannot contract, canuot 
make a submission; and as a necessary corollary, in 
tbe ease ot persons whose capacity to contract is 
restricted, tbe power of making a submission is, 
hi the same manner and to the same extent, limited. 
C nnsequenrly, it parties enter into a submission 
coneeining a subject-matter over which one of them 
has no authority or only a restricted power of 
disposition, an award ordering such party to do that 

which lie cannot lawfully do, will be ‘of no legal 
effect whatever. 

An executor or administrator is competent under 

<nn uu*unus(nmvs to make a reference to 

Ul # SUc *i n Vht cannot bo disputed when 

cxerois.Ml will,,,, tl„. Ii„,i ts „f | lis mu i U)r j, v . 

* 

Hut .in executor cannot make a reference to 
ai i!tration with the avowed purpose that the terms 
A 1 "my be modified nnd arrangements mado 
n * u management ami distribution of the estato 
eontrary to the directions of the testator. 

questions „f law may be referred to tlio 
det iMon ot an urbit rator. 

As ,, submission only refers lo tl,o arbitrator qties- 

t bi« f, ° n > l u l i:,rh, ‘ s ’ moment he touches 

and l.Y U St nl ‘‘Rimers, be exceeds his authority 
a,u ; "m award is void. 

a w'liiv'Y!' 111 tn a, \ ,, !' ,,ilni, i°u does not operate ns 
ill au *' xfnn ' u ‘ objection that the award is 

ni!.u.-r ' " S " 1 "" "" ,,ot or s'll'jo"-' 1 - 

Otuwr o. r , , l ! ' AMIN1 r. ISor.U. ChA.VURA 

>1 C. I.. . 1 . a;;,. |„ r . \y. XiW8 557 
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Arbitration Act (IX of 1899), s. 12— 

—Enlargement of lime for making award—Discretion 
of Court, extent of—Interference in revision. 

The discretion given by section 12 of the Arbitration 
Act is very wide and should be exercised on a con¬ 
sideration of all the circumstances of the case. The 
Court is bound to consider whether the case is a fit 
one for granting the indulgence asked for. 

The Courts of Law should not lightly interfere with 
the discretion deliberately exercised by a lower Court. 
S. Pamanmal Hemandas v. Hotanbai, 8 S. L. It. 
269 85 

Arms Act (XI of 1878), ss. 19, 20— 

Chhavi concealed in loin-cloth—Attending fair— 
Conviction under s. 20. 

When at a largely-attended fair, where extra Police 
are sent on account of the large crowd, a person is 
found in unlawful possession of any ‘arms’ which he 
has taken the trouble to hide or conceal in his 
waist-band or loin-cloth, he ‘has done an act men¬ 
tioned in clause (f)' of section 19 of the Arms Act ‘in 
such a manner as to indicate an intention that such 
an act may not be known to a public servant’ within 
the meaning and for the purposes of section 20 of 
the said Act. P . Khem Singh v. Empekor, 76 P. L. 
It. 1915; 8 P. E. 1915; 16 Cr. L. J. 412 796 

-S. 20 796 

Arrest Of Ship—Suit for trespass, if lies— 
Proof of malice or its equivalent—High Court as a 
Colonial Court of Admiralty, powers of—Detention 
—Damages, liability for 463 

Attachment. See Civil Procedure Code, O. 
XXI, r. 46. 

—■ -, determination of. See Cviil Pro¬ 

cedure Code, O. XXI, r. 57. 

Auction-purchaser. Mortgage. 

---, suit against. See Civil 

Procedure Code, s. 66. 

Award. See Arbitration Act; Land Acquisition- 
Act. 

*-, application to file—Suit referred to arbitra¬ 

tors—Suit compromised independently of arbitrators 
—Compromise signed by parties and arbitrators— 
No inquiry by arbitrators—Civil Procedure Code 
(Act V of 1908), Seh. II, para . 20. 

The parties after appointing arbitrators settled 
their differences independently of the arbitrators 
and drew up a deed in the form of a compromise. It 
was signed by the parties and the arbitrators: 

Held, that the deed could not be treated as an 
award and an application to file it in Court as an 
award could not be granted. P. Kishen Narain v. 
Puran Chand, 48 P. L. E. 1915 298 

--- Limitation Act (IX of 1908), Sch. I, Art. 158 

—Objections raised more than ten days after award is 
submitted—Notice of submission necessary—Civil 
Procedure Code (Act V of 1908), Sch. II, para. 10 

—Court not properly disposing of objections tuaicard 
— -Revision. 

Under Article 158 of the first Schedule to Act IX of 
1908 the period of ten days is to be computed from 
the day on which the parties receive notice that the 
award has been submitted to, and not from the 
date on which it is actually received by, the Court. 

Therefore, where an award was submitted to the 
Court on 30th September but the parties came to 


Award —conoid. 

know of its submission on lltli October, the petition 
of objections to the award presented on 20th October 
is within time. 

An order rejecting objections to an award 
without adequate inquiry into them, apparently under 
the impression that these were not raised within time 
is liable to be set aside on revision. P. Saiiib Eai 
r. Chait Eam, 30 P. W. E. 1915; 96 P. L. E. 1915 

427 

Il» See Surety 

Benami transaction. See Fa.u-nri.FNT 

B< r"? al of Wards Act (ix of 

S« lo SIR 

B ^f R|8' l ‘stratfon Act (VII 

Of 1876), S. 78 — Suit dismissed for non-pro. 
duct,on Oj succession Certificate-Appeal-Succession 

—Certificate, filing of, in appeal - Usufructuary mart, 
gage ami lease with premium, distinction between 
Where a suit failed by reason of the non-production 
of the succession certificate in the Court of first 
instauce the succession certificate may be obtained 
and filed in the Appellate Court on the appellant 
P a > in o fcbe costs ot the previous proceeding 
The term “ zurpeshgidars ” is an ambiguous one 
here it is found that no interest is chargeable and 

that a premium merely was paid at the inception of 

the lease in law, it may be considered a lease with 
premium and not a usufructuary mortgage. C 
Chulhan Singh v. Madho Singh, 19 0. W. N.°794 


Bengal Land Revenue Sale* tnt 
(XI of 1859), ss. 5,6, IO, I I, f 3 A sl 

-Ijmali or joint share—Separate accounts, existence 
of-Ar,-ear of revenue, sale foi—Proclamation of sale 
when sufficient-Specification of property, requisite’s 

regarding, if complied with by a general exclusion 

of all other shares-Gazette notification, object of- 

Substantial injury. J J 

of „ 1859 bein S a stringent enactment for the 
leahsation of arrears of revenue, certain safeguards 
are provnled therem forthe protection of the interests 
of the defaulter, so that he may not be unnecescarilv 
prejudiced. Some of those are mentioned in actions 5 
and (> of the Act, m the notification of sales specify 
n,g the properties to be sold and their due publication 
... accordance with law. A compliance with the require 
ments of the said sections is imperative and it is in 
View of that that the Board of Revenue has is ue 
special rules, with forms of notification neees-ar vin 
the case of estates or shares of estates advertised' for 
ale the object of the law and the rules being to 
enable likely purchasers among the public to know 
exac ly what was going to he sold and thereby ensure 

reasonable competition. - ellsme 

There can he no difficulty in specifying an estate 
fa' T l c S “!a but in the oase of shares of estates 

Xo hard and fast rule can beVidTwn l "tht^to 
't. sufficiency, as it must vary according to the facts 
of each part malar case. What has to be considered is 
whether, having regard to all the circumstances the 
specification was sufficiently definite and clear to hT 
ducehkely buyers to appear and bid at the sale. 

The publication of the noticein the Calcutta Cnvpit 
IS prescribed with the object of invjti^ 

from other quarters and not confining the biS' to 
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Bengal Land Revenue Sales Act- Bengal Land Revenue Sales Act- 


C'ditil. 

Speculative monr-v-lmub r? and Mnlhtcn >■' ol the neigh¬ 
bourhood. 

When*, in the en-e r.f n sale for arrears of revenue 
of an ijnnih or joint .'hare, being the residue of a 
niolwl wherein 1 IS owners of specific but undivided 
shares had obtained separation of account, f he notifica¬ 
tion under sections 6 ami Id of the Ketcnue Sale Law 
(Act XI of 1859), which was published in the ('nleutfn 
(inzfttf. specified the property advertised for Mile ax 
the l 'ijninli share which cannot lie* specified excluding 
the separate accounts numbers” whose list wn« ‘riven, 
and wound-up by slatin'' that “nil other shares 
besides that specified are excluded from the sale, and 
the one affixed in the Collector’s Office was similarly 
worded and an adjournment to postpone the sale 
bein'? refused, the sale was field and the properties 
were purchased by the defendant-respondent : 

I [chi, that the object of the law in prescribing the 
notification hail been frustrated, inasmuch as they 
fravc little or no particulars in respect of the property 
advertised for sale and the intendin'' purchaser was 
left to gather for himself, by an elaborate process of 
elimination, what the property which was advertised 
for sale and which lie was expected to bid was, that 
the absence of such specification of property in the 
notification vitiated the sale and had resulted in a 
paucity of genuine or substantial bidders, with the 
consequence that the property was knocked down for 
about a third of its real value and the ow ners of the 
ijmnli share had suffered substantial injury and, that, 
therefore, the sale ought to la* annulled. P, C. 
Ravaxrshwar Pkas.vh SiNfiii v. Hamnatu Ram 
Coknka. 2 L. W. 355: 19 C. \\\ X. 481; 17 M. L. T. 32*; 
21 C. L. J. 412; 13 A. L. J. 501: 28 .M. L. .1. 583; 17 
Rom. L.R. 442 699 

—-- SS. 6, 10, II, 13, 

33 699 


SS. 33, 34 — Sale 

amended - Final decree of a Ciril Cmirt, meaning of 
— Execution — Lini if <t I in n . 

An estate belongin'' to tlie respondents was sold 
for arrears of revenue under Act XI of 1859 by the 
Collector on January 2nd, 1900. The proprietors 
preferred appeals to tin-Commissioner of Revenue, 
and he passed orders on March 21st, 1900, setting 
aside the sale, On the application of the auction"! 
purchasers the Commissioner reviewed his order of 
March 21st and on June 21st, 1900, cancelled his 
order setting aside the sale, and instead, atlirmed the 
sale. On June 20th, 1901, the respondents sued the 
appellant-auction-purchaser for a declaration that 
the Commissioner’s order reviewing his first order 
was ultra rues. The suit went up to the l’rivv 
Council where it. was held that the order of the 2\k 

ot March 1900 was final and conclusive and that flu* 

Commissioner had no power to review. Tin* respondent 
applied tor execution: 1 

WeM, t“at the jurlj-mont of 11m Privy Council was 

not the final clec-roo of a Civil Court annulling „ 

ale made under Act XI of 185!), as it only hold M,„ 

the Commissioner had set aside the sale and that 
order must stand good. 

Section 34 refers to eases brought before the 

Cl' 11 C,, " rts under section 33 of the Act. The two 


conehl. 

sections must bo taken as closely related to each 
other and the rule of limitation as applying only to 
suits brought under section 33. C. Balt Xath 
( lOKXKA r. Nanji Kimak Sinoh, 19 W. X. 464 

876 

-S. 34 876 

Bengal Rent Recovery Act (VIII of 

1865), S. 16 — Mokniari right , extinguishment of 

—i )cen fin ncy right , aegii isifinn of. 

Where a mukarari right, which a party had 
obtained, is extinguished by operation of section 16 
of A el VIII of J8(j5, there is nothing in law to 
prevent him from acquiring and retaining an occu¬ 
pancy right. C. Hama Ciiakan Hosaix r. Ram 
Kanai Di’itKY, 19 C. W. X. 858 374 

Bengal Tenancy Act (VIII of 1885), 
s. 10 173 


---ss. II, 18, 85- 

ruder- raiyafi holding — Permanent sub-lease, right 
in grant—Transfer of Project ij Act {IV of 1882 ), 
applicability of, h> tenancy. 

Section 85 of tin* Bengal Tenancy Act has no 
application to a sub .eoiynt granting an under-lease. 

The Transfer of Property Act has no nppli. 
cation to a tenancy under the Bengal Tenancy Act 
and the transfer contemplated in sections il and 
IB of that Act are transfers out and out, and not- 
partinl transfers by way of sub-lense. 

llu Ifiia I Tenancy Act does not prohibit the 
grant of sub-lenses by an under- raiyat and, therefore 
sneh sub-leases are valid documents between the 
grantors and the grantees. C. PAKrsiiru.A Shaikh 
r. Sitai. (.'manuka Das 267 

-SS. 12, 56 (3)— Per¬ 
manent tenure, transfer of— l.andlord, statutory 
receipt dentnmini from — Tender, if vitiated—Xo 
condition nnposcil on landlord—Money not to be 
refused by l a ml lord. 

I’lie transfer of permanent tenure under section 
12 ot the Bengal Teuaney Act is complete as soon as 
t lie document is registered, in other words, a valid 
tran>ler nmler section 12 of tin* Bougnl Tenancy 
Act .operates to discharge the transferor from the 

liability to pay rent, which thereupon passes to the 
t raiisferoe. 

I he transferee of a tenure is entirely within his 
rights when In* demands a receipt in the prescribed 
lorm under section 56, clause (3) of the Bengal 

lenaney Act, with a statement therein that he istho 
tenant. 

A lender is not vitiated because a receipt is asked. 
^ hen a trausteree tenders money to the 
landlord with a request for a receipt in the statutory 
lorm, he does not seek to impost* on the landlord anv 
condition on which lie is not entitled to insist and the 
money validly tendered can only improperly be 

ret used by the landlord. C Ri’P Cm AND liltoSK r. 
Nakknuka Kkismna. 19 C. W. X. 112 683 


s. 18 


267 


~ -;-s. 20 (7Pnx>/ of 

eleven years possession before enhancement—Pvt* 
sumption. 

WUevo possession of a lam! for eleven years 


Vol. XXVIli] 
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prior to the date of enhancement of rent is proved, 
there is a presumption of possession for 12 years 
under sub-section (7) of section 20 of the Bengal 
Tennacy Act. C. B.\sur, Maiimed Bepari v. Abdul 
Fazal Chowdhuri 380 

-- 28 498 
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.... 7 SS. 30, 52, 28, 36 

ana • Excess land, additional rent for—Rent 

enhancement of—Distinction-Decree for enhance - 
went of rent, retrospective effect of—Prevailing rate, 

additional rent at — Measurement, presumption of _ 

Xo mention of rate in kabuliat— Court, reference to 
—Ro obligation to pay at higher rate-Suit to recover 
at higher rate, if maintainable. 

Where on the interpretation of a kabuliat, it was 
plain (1) that the area of the laud demised was 
assumed to be 15 big has without actual measurement- 
(2) that the rent was assessed at the lump sum of 
Rs. 15-10 on the assumption that the area was 15 
big has; (3) that the landlord reserved his right to 

have the lands measured and the rent assessed at the 
prevailing rate: 

Held, per Mookerjee, J.— that under sections 52 and 
30 of the Bengal Tenancy Act, the landlord was 
entitled to claim additional rent for excess land as 
also enhancement of rent; 

that, there is a fundamental distinction between 
the claim for additional rent and the claim for enhance¬ 
ment of rent; 

that a decree for enhancement of rent can never 
have retrospective operation and back rent cannot be 
claimed at enhanced rate in the suit in which 
enhancement is sought; 

that the Courtis not bound to allow additional rent 
at the prevailing rate. 

Per Beachcroft, J.— The mere fact that a rate per 
big ha is not mentioned in the kabuliat docs not 
justify the inference that there must have been a 
measurement before the execution of the kabuliat. 

Where no provision is made in the kabuliat for 
the machinery by which “the rate of rent for lands 
paid in adjacent places” is to be ascertained or 
what would be the position if there are varvino- 
rates and if the parties are not agreed, the matter 
can only be settled by reference to Court. 

Where there is no obligation on the tenant to pay 
a definite higher rate as each instalment of rent falls 
due, a suit to recover rent on the footing that he omdit 
to have paid at the higher rate is not maintainable. 

C« Ejel Mullick v. Felai Mullick, 21 C L J 
309 ’ 


SS. 36. 52 


(b), 

co-sha rer- tena n t, 


498 

498 

179, 


188 —Joint tenants—Suit bn a 
validity of-Abatement of rent—Diluvion, ^ area 
reduced by— Kabuliat, construction of— Mourasi 
mokarari settlement , nature of. 

Section 188 of the Bengal' Tenancy Act has 

no reference to joint tenants and does not prevent 

a co-sharcr-tenant from bringing a suit authorised 

by the Act unless his other co-sharers join him as 
plaintiffs. 

In a Mourasi Mokarari Settlement the most 
reasonable construction is that the tenant agreed 
not to claim, reduction on the ground of diluvium 


Beng-al Tenancy Act —contd. 

the Sundarbans is a permanently settled area 
and permanent leases have been granted by the 
government in respect thereof. 

A permanent lease from a person who 1ms 

^.V .. . . I • « the property con¬ 

fers permanent rights on the lessee. 

Where a covenant is authorised by section 170 
ot the Bengal Tenancy Act, its validity cannot 
bo impeached. C, Khettekmaxi Dasi r. Jnux 
Kkishxa Kuxdoo, 19 C. W. N. 516; 21 C. L. J. 315 ' 



S. 56 (3) 
s, 85 
s. 87 

ss. 103, 105, 


510 



. j. . - scone 

( i ii • fjJair and settlement of—Co-sharer 

landlord application of, whether maintainable— 
Landlords challenging entry, effect of—Superior 

interest amongst landlord, partition of—Effect— 
Remedy. 

An application under section 105 of the Bengal 
Tenancy Act for settlement of fair and equitable rent 
cannot be maintained at the instance of one out of 
seyeial .joint landlords, it must be presented by the 

rZJ'l 7 °/ P f rS0,,S wll ° arc J oi » fc landlords. 
( .. ls a fundamental difference between the 
scope of section 103 and section 105. Section 103 
contemplates a record of existing facts, while 

section lOo contemplates an alteration of existin- 
facts ° 

Where a landlord challenges the entry in the 
Recoul of Rights both as regards the status of the 
defendant and the area of the land comprised in his 
holding, before the Revenue Officer, whoiscompete.it 
undei section 10oA, to try and decide such an issue 
before t ic settlement of fair and equitable rent under 
section Oo, the proceeding is in essence one under 

section 10o and not under section 106 of the Bengal 

renancy Act. ® 

The mere circumstance that one of his co-sharers 
is not willing to join the plaintiff in an application 
tor settlement of fair rent under section 105 does* 
not dissolve the relationship of joint landlords 
amongst themselves, although it need not be disputed 
t lat the lelationsliip can be severed bv a partition of 
the superior interest amongst the landlords or by the 
ci cation of independent contractual obligations 
between each member of the body of landlords on 
the one hand and the tenant on the other 

The obvious remedy of a co-sharer landlord intend- 

Zi!rr! ,i am ? P roceedi «g under section J05, 
Bcn 0 al renancy Act, when other co-sharers do not 

join him, is either to effect a partition with his co- 

a c ] om,non manager appointed; 
but till this has been done, he cannot maintain a 

pioceeding under section 105. c. Beuari L\r 

M a r, lik V. Priya Natii Sardaii, 21 C. L. J. 305 508 

-s. 105 508 

- ss. 105, J09 -sta. 

lutory bar- Settling rent— Settlement Officer's deei'. 
?>on, finality of—Remand, if necessary—Am*.,)' 
second—Tenants of fixed rents, status of. L " ’ 

It is impossible to get behind the statutory b-n- 

raised by section 109 to the rent fixed in proceeding 
under section 105 so far as the proceedings iiavo 
been properly conducted. 
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Bengal Tenancy Act r« »ncM. 

A\'|,,.ir ;i Set I lenient Officer g«»c> wrniiir in deciding 
1 1 11 > (|ii.'>ii<>n under section loti which dees not ari>e, 
]ii(Iceision. >n far as it i- :i decision sett 1 ini: rent, 
cannot In* interfered with and on sncli a point no 
second appeal can lie, and also no remand is necessary, 
tie ipjestioii of rent being finally set tied. 

The tenants whose rents cannot he enhanced are 
at liberty to call themselves anythin" they like, 
whether settled raiyats or raiyats at lived rates or an\ 
other class of rinyats. C» S.\sm Bhi'sax Hazka >. 
Asa INI ( o.M Ar Samanta, 10C. \V. X. lj-57 981 

-S. 109 981 

S, 154 498 

s. 169 (C), Sch. Ill, 

Art. 2 -- I fV/V t\< til mil tm * jtri't:nl bt't Il'l'i'H l/istllil- 

linn nl suit mnl mnjirmnhnu ij .<*th', / mrlIoi’d s chum 
in — Act. 2, ni>i*licnhility nf. 

If tin* amount claimed I>v the lamllord is anv 
part of the arrears between the institution of the 
suit and the date of the continual ion of the sale, he 
is clearly entitled to it under clause (r) of section 100 
of the Bengal 'renancy Act. 

The Legislature could not have meant to apply 
the limitation provisions of the Schedule III, Article 
2. to the express provisions of clause (e) of section 
100, because the limitation only provides for suits 
and not applications. C. Nakknhra Lai, Khan r. 

Nobin Bkiiari Bhattai iiariya. 10 C. W. X. 582; 21 
C. L. J. 535 133 

-s. 179 510 


- S. 182— Raiyat-Gm/c 

raivat — Homestead, raiyat holding land under a 
different landlord—Incidents oj teii'iney. 

The plaintiff was a raiyat ami his holding consisted 
partly of agricultural and partly of homestead land. 
He let out the homestead portion to the defendants 
who held certain lands sis raiyats not under the same 
landlord but under si dinorent landlord and in si 
different village contiguous to the homestead hind: 
Held, that section 182 of the Bengal Tenancy Act 

applied, and that the provisions of the Act applicable 
to a raiyat would regulate the incidents of the tenanev 
of the homestead, though the defendants had only the 
interest of an under- raiyat with respect to it. c« 
Krishna Kanta Ghosh r. Jahu Kasya, 21 C L I* 
475; 19 C. W. X. 91 1 339 

-s. 188 510 

-Sch. HI, Art, 2 

1 33 

B f r §nJ- and Rev enue Code, 1896, 

S. ^UO-Antenuptial gift aft h- interest of ( , 

occnjiant Ui mercy number—Transfer, ,cl,ether 

amounts to relinquishment —(lift —Pre-emption 

Wliere a rojfistored occupant of „ survey number 

transferred Ins interest in the kh-tiu by wav of ante- 

nuptial settlement and the plaintiff brought a suit for 
pre-emption: 

Ho a, that the transaction did net amount to u «ah- 
or relmqu.shment in favour of a specified personfor 

va uabfe consecration v/ithin the mcanin- of Action 

20a of the Berar l and Revenue Code but°wa S bUl,e 
natuieof agitt and therefore, was not subject to pre¬ 
emption by the other co-occnpants. N. K\im i\ 

V. \ ITHOUA, II N. L. It. KA ‘AN 

Bill of lading*. Contract. 


Bombay Bhagdari and Narwadari 
Act (Bom. Act V Of 1362), s. 3 442 

S. 3 —Per mane nt tenan 


of la mis in a Bhag — Alienation- by tenant of his 
share, abet her perm issible — Collector, whether can 

set aside alienation. 

Where rights arc found to have existed before the 
Bhngdari and Nsirwadari Act, in persons not 
thcuisclvcs blaiydars 01 nineadars but the locus of 
whose rights tails wit bin what are called tho Bhags 
or shares in the bliaydari and nancadari village, 
these rights are not any portion of such Bhags 
or shares of Idinydari or nancadari village etc., 
within the meaning of section 3 of the Bhagdari 
and Xarwadari Art and the prohibitions against 

alienation contained therein do not apply. 

Whore, therefore, a permanent tenant of lands in a 
Id, ig before tin* passing of the Act, sold in 1907 his 
interest in the lands to the plaintiffs, but tho sale was 
set aside by tin* Collector who put the defendant 
(t he owner of the entire bit ay) in possession in a 
suit to recover possession: 

Held, (I) that the alienation l»v the permanent 
Ionant was not prohibited by section 3 of the Act ami 
was not null and void; 

(2) that the Collector was wrong in removing the 
plaint ill's and putting t he defendants in possession, 
B. V KM l».\S Na RAN HAS V. 11 A I ll.\RI, 10 BoM. L. R. 

571; 38 B. 079 127 

Bombay District Municipal Act 
iBom, Act III of 1901), s. 76- 

Ahmedalmd Municipality llule 81 - (wads brought in 
by post man — Oct rai duty — Inspection of account - 

books. 

Under section 70 of the District Municipal Act 
(Bom. Act III of 1901) and Rule No. 81 made 
under the old Act and still in force, goods brought 
into tin* walled city of Ahmedahad through the 
agency of the Post Ollice arc subject to octroi 
du tv. 

The terms of section 70 (0 (M do not permit n 
Municipal officer to claim inspection of the privato 
account-books of merchants. B. Ahmkuabah Mu- 
Nicti’Ar.iTV r. Sakari iia.no Moh.vkamchanh, 17 Bom. 

L. R. 182 480 


- s. 96—r siny room built 

as shop Jar residential purposes —‘* Conversion of any 
buildiny,” meaning of. 

'I'ltc words “conversion id any building”, in Ex pi a* 
nation to section 90 of the District Municipal Act, 
necessarily imply some change in the building itself 
and, therefore, they do not cover a ease wlioro 
th«* building remains absolutely unchanged and tho 
only thing that is changed is the use or occupation to 
•which the building is put. B, AhUKJI r. EMPEROR, 

17 Bom. L. R. 212; 10 Ck. L. J. 293 517 



----S. 151 — Essential ingre- 

dn nf< of offence—Merc disobedience of noticCy whether 

'j)'i .int • v. tt i 'et:\ 

In cidei to ieinlvi j. p.-rsou liable to conviction and 
1 uuUhu.cut undo: Lection 151 of tho Bombay 
District Municij al Act, it must be proved (») that a 
n*a icy has f.ieii given him under sub-section (1). 

and (n) tha' lm u- *- tie* place in question or permits 

it to be uv»d in such a manner as to be a nuisance to 
the neighbourhood or dangerous to life, health or 
property. The mere iuct that notice in duo form Wft 
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given regarding the place on a particular date 
cannot be conclusive evidence that there has been 
user of the place in such a manner as to be a nui¬ 
sance after that date. S. Lurindaram r. Karachi 
Municipality, 8 S. L. R, 238; 1G Cr. L. J. 255 1 1 I 

Bombay Khoti Settlement Act 
(Bom. Act I of 1880), ss. 9, I O —Khoti 

lands—Tenant resigning occupancy for consideration 
—Effect of resignation—Consent of khots necessary 
Jor a rnhd transfer—Contemporaneous lease — Tenant, 
whah/icr estopped from showing defect in kliot’s title 
— Evidence Act (I of 1872), s. 116. 

Where the defendant purported to resign his 
occupancy rights in a khotki to the plaintiff (one of 
the khots ) for consideration and synchronously with 
this resignation a lease for a term of five years was 
executed, the defendant attorning to the plaintiff in 
respect of these lands, on a suit by the plaintiff to 
recover possession after the expiry of the term: 

Held , (1) that the alleged resignation must be 
regarded as a transfer which could only be legal 
under section 9 of the Act provided that the consent 
of the khot was obtained; 

(2) that the transaction could not be regarded as a 
resignation under section 10 of the Act since it was 
accompanied with consideration; 

(3) that as both parties were in pari delicto, the 
plaintiff was not entitled to estop the defendant from 
showing the illegality of the title so founded. 

There is no estoppel against an Act of Legislature. 
B. Shridhar Balkrishna Vaidya v. Babaji Mula 
Agarya, 16 Bom. L. R. 586; 38 B. 709 I 34 

Bombay Land Revenue Code (Act 

V Of 1879), S. 56, retrospective effect of — 
Presuinpt ion — 1 ’ested righ t. 

The ordinary presumption against retrospectivity 
of a Statute operates chiefly when a law prejudicially 
affects vested rights. S« Gagaxdas v. Yusif, 8 S. 
L. R. 233 95 

Buddhist Law —Inkerita lice—Eldest da ugh ter , 

her interest, during mother’s life-time. 

Under the Buddhist Law the eldest daughter during 
the life-time of her mother has not such an interest 
in the estate of her deceased father as is contem¬ 
plated in section 91 of the Transfer of Property Act. 

The rule appears to be as follows:— 

1 . The eldest daughter can only claim one-fourth of 

the bulk of the estate if her mother dies first and she is 
capable of re-placing her mother in the house-hold. 

2. Sometimes the eldest daughter on marrying 
and leaving the parental roof is given her share of 
the estate during the life-time of both parents. In 
that case she has no further claim on the estate. 

3. If this has not happened the eldest daughter 
on the death of her father is entitled to certain 
specified property and her mother gets the bulk of „ 
the estate. 

4. If on the death of the father the mother marries 
again the eldest daughter is further entitled to one- 
fourth of her father’s wearing apparel and ornaments, 
but her mother still retains the bulk of the estate. 
U. B. Mi The 0 o. Mi Swe, U. B. R. 1914 II, 46 

821 

1 -— Inheritance—Eldest daughter—Her 

rights against mother, 


Buddhist Law— combi. 


The texts giving the orasa daughter the right to 
claim a one-fourth share after her father’s death 
do not authorize her to claim one-fourth from her 
mother, at least where her mother has not married 
Again. U. B, Mi Hlaing v. Mi Tin, U. IL R. 1914 

J1 1 40 806 

--- Inheritance—Eldest son — Widow — 

Widow’s poiccr —Creditors of iridow. 

Where the Dhammathats give the eldest son a 
right to one-fourth as against the mother on the death 
of the father they refer to the orasa sou, or in other 
words, the eldest capable son. Hence, where all the 
sons are minors, there is no orasa son, and the right 
in question does not accrue. 

With an orasa son, the widow would have full 
power to dispose of the remaining three-fourths, and on 
her death without alienating that share it would come 
down to her heirs. But her creditors proceeding 
against her estate would be at liberty to attach and 
sell it. U. B. Xga E r. Xga Aung Theix, U. B. R. 
1914 If, 37 804 


* -- —Suit Jor hare divorce , maintainability 

of — Partition. 

According to the Buddhist Law of divorce, a suit 
for bare divorce would not lie. 

The Privy Council ruling i u Mating Pc v. Lon Me 
Gale, 11 Ind. Cas. 497; 6 L. B. R. 18; 15 C. W. X. 766- 
S A. L. J. 739; 14 C. L. J. 15; 13 Bom. L. R. 465; 21 
M. L. J. 749; 38 C. 629; (1911) 1 M. \\ r . X. 397; 4 Bur. 
L. T. 153; 10 M. L. T. 479, does not affect the decision 
in Xga Chit Xgo v. Mi Mgo Tu , 8 Ind. Cas. 477; U. B. 
R. (1910) T, 30. U. B. Mi Saw Bwi.v r. Xg a San 
Nyun, U. B. R. 1914 If, 32 801 

Building- improvements— Co-sharers— 

Sale <>J house by some of co-sharers during minority of 
others New house erected by vendee—Right of minors 
on attaining majority—Belay in filing suit. 

By deeds of 8th July 1899 and 10th December 1901, the 
collaterals of the plaintiffs during their minority sold 
away the whole of a house in which the plaintiffs were 

entitled to a quarter share. On 7th July 191) after 
attaining majority, the plaintiffs sued for their share 
m the house which was newly built by the vendees on 
the site of the old house. On appeal the Divisional 
Judge awarded the plaintiffs a quarter share in the 
nenl\ built house as claimed, allowing vendee three 
months to clear the site : 

Held, that in view of their delay in asserting title 
the plaintiffs were not entitled to demand that the 
building should be pulled down or that they should be 
given a share in the newly built house without reason- 
able .compensation to the vendee for the improvements. 
P t Cii attar Singh r. Ralia Ram, 54 P. L. R. 1915 

350 

Burden Of proof —Adverse possession 276 


Deed found to be forged 
Document — Undue inttm 


ence—Circumstances dominating the will—Infer¬ 


ence 


adduced 


Evidence on botl 


rate of interest 


438 

sides 

360 

Family necessity — Hi<di 

21 

Legal necessity -Mortgage 
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tv for—Mortgage 


Burden of proof- •coneld. 

___Litigation expenses, liabili- 

186 

M ortgago —Moveable pro¬ 
perty—Subsequent inonnt 1 nc-i*!- with possession 

preferred to prior incumbrancer, if bona Join an if li¬ 
on r notice 462 

Oceupnncv right, nature of 

916 

-Part it ion 817 

Pnrtv cognizant of pro- 


fr — 


. c i 

feedings for l*robnte, when can come in for revoca¬ 
tion—Sound disposing mind 574 

- —-Promissory note — Con- 

sideraf ion--Presumption 402 

-Remission of rent—War¬ 
ranty— Rebate by guardian 5 

Suit for declaration that 


sale by defendant shall not affect plaintiff’s rever¬ 
sionary right 951 

---Want of consideration — 


Promissory note—Father and son 

Calcutta Municipal Act (III B. C. of 
1699), ss. 3 (32), 343, 442 


Cause Of action. See Civil Procedcre Code, 
0. II, r. 2. 

accrual oj—Declaration Unit 


Cause of action— concid. 

married J to defendant No. I. Upon this a suit for 
damages was brought on the allegation that defendant 
No. 1 had conspired with his sisters, defendants 
Nos. 2 and R, and others wrongfully to procure the 
breach of contract of marriage: 

llebh ( 1 ) that inasmuch as defendant No. 1 was 
not shown to have known of the betrothal before his 
marriage, no violation of any legal right either by 
individual procuration or conspiracy was proved and 
the plaintiffs had no cause of action; 

(?) that, ns under Hindu Law a father may break 
off his daughter’s engagement, should a more "suitable 
bridegrocm be available, the plaintiffs under that 
law never had more than a conditional right to tho 
fulfilment of the contract and that, therefore, tho 
suit wsis not maintainable. B. Khimji Vasanji v. 
Narsi Diian.ii, 17 Bom. L. R. 225 408 

-Fraudulent decree, setting aside 

of—Decree obtained within jurisdiction of Court 
other than that in which suit tiled—Court, jurisdic- 
tion of, to entertain suit—Fraudulent service of 
summons—Property attached, whether gives cause 
of action 5Q2 

-Insolvency—Survival — Proper- 


defendant is not proprietor, superior or inferior, suit 
for—Limitation, storting point <f—Jurisdiction of 
Civil and Revenue Courts-Declaration that defendant 
is or is not agricultural tenant, suit for, maintain - 
ability of—Plaintiff owning half share in village, 

a-hen entitled to declaratory decree against rights of 

defendant in village—Decree, declaratory, validity of. 

1 he cause of action for a suit tor a declaration that 
the defendant |is not a proprietor or an under-proprie¬ 
tor, does not necessarily accrue to the plaintiff at the 
time when the defendant asserts the title implying 
that he is not liable to ejectment and that assertion 
finds place in Hewat entries, until that assertion is 
put forward as a substantial defence in ejectment 
proceedings before the Revenue Court. 

A Civil Court is entitled to declare that a person is 
or is not an agricultural tenant, even though the 
Revenue Court has exclusive jurisdiction to determine 
the nature of the tenancy and to eject that person. 

A decree fora declaration that tho principal defend- 

ant !s neither a superior nor an inferior proprietor 
in the village, is good, although the plaintiff is 
owner of only one half of the village, if‘tho ,„ort* 
gageo in possession of the remaining half is implead- 
ed as a defendant in the ease n i». %( . 1 
Abu, Hasan Khan, 2 j °‘ " AM 

,„ l7 Bre " ch "/ <•««'««*«f man 

U : J o». iran,- 

Malice hither* r,,,ht t„ bread, „( ,U„„,Uteri e„„L. 

meat according to Hindu L„ w ‘ J J ' 

1,1 0V01 T case founded on ’ eonsniraev • 

ostial to the **"'»* of a goo,I cause of ’«.”** W 
Where a man merely knowinrr #i„ . * 

an perform,.,! agreement, w?rh„u, mahv','^ or 
nse of unlawful moans, obtains t|„. |,o o it 
agreomont for himself, no action can i;„ • f , 


f vesting in Official Assignee—Insolvent incompo- 
Mit to defend suit independently of Official Assig. 

606 

—Some interest in land 138 


tj 
tout 

1UM 


Central Provinces Tenancy Act (XI 

Of 1898), SS. 69 (I ), 83 — Settlement Officer, 
record by -Sir land -Conclusive—Civil Court, decree 
of 

An order or entry of a Settlement Officer recording 
or omitting or refusing to record, any land 
as so-land under section 0!) (I)is final, unless and 
until it is reversed or modified by the decree of a 
Cm) Court in a suit instituted under section 88 within 
one year after the Settlement comes into effect. 
N. Kesha v. Hira.ii, 11 X. L. R. 50 888 


S. 83 


888 


, , — S. 94 (I), applicability 

ot—hjcchncnt by one co.shurer— Limitation—Land- 
utennnuj of. 

I lie special period of limitation proscribed hy section 
.H (1) ot the Central Provinces Tenancy Act applies 

only to cases m which the ejectment, is by the 

"hole oi the proprietary body or the lambai-dar 

representing it, and not to cases in which it is made 

• n tnictumal ca-shnrer in the village acting on his 
own account. 

I lie term landlord is to be interpreted ns meaning 
lie w hole body ot landlords or some one empowered to 
act on their behalf. N. PviKU Kai.AU V. JAIRAM 

t i ANDIil 250 

.Charge. &*«• Pewi. code, s. is2. 

■ - < irnv.-i- cluii-gus failing, smaller ones how far 

sustainable 1000 

i misjoinder of Irregularity 659 * 

.. s l"' rll ',viiiir ,lmo ngroci on to commit 

ider, eii*., whether vague 738 

S, when In be brought together 668 

Childless wiefow, right of. to share— Shia 

Law |9| 
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Civil Procedure Code (Act XIV of 
1382), s. 248 493 , 898 

' ’ S. 278 —Claim petition — 

Tune given to produce evidence—Xo evidence pro- 
dneed Order panned, not set aside a it},in one gear , 
vdtether final and conclusive. 

A dismissal of a claim petition on account of 
the petitioner’s failure to produce evidence on the 
date fixed for hearing of the petition is an order 
passed on investigation. Such order is final and 
conclusive, if not set aside within one year. iyi, 
Kfrada Yknkatachalapathi Row v. Gudivada 
Peiuvkeraswa'mi, (1915) M. W. N. 188; 17 M. L. T. 
^-3 244 


----- S. 283 

\ -- “ S» 283 —Declaratory suit 

Partial interest in property, parting with — Volu- 
ahle, consideration —Vendor's right to continue in 
occupation — Sale. 

Where in a suit under section 283 of the Civil 
Procedure Code of 1882, for a declaration that the 
disputed property belonged to the judgment-debtor, 
it was found that the vendor (plaintiff’s judgment- 
debtor) did not part with his entire interest 
in the property and that he had retained a 
right to continue in occupation inasmuch 
as the purchaser from the plaintiff’s judgment-debtor 
had paid less than the ordinary market-value of the 
land: 

Held , that the plaintiff was entitled to a declaration 
that he was entitled, in execution of his decree, to 
bring to sale the right, title, and interest of the 
judgment-debtor in the disputed property, namely, 
the right to remain in occupation thereof. C. 
Jagat Chandra Sarma Chowdhury v. Radiia Nath 
Chakravarti, 21 C. L. J. 302 

—-S. 313 


s. 375 
s, 591 


Civil ProceaureCode(Act Vof 1908), 

ss. 2, 97 — Decree , U'heth ?r Code content plates the 
existence of adjudications which are both decrees and 

orders or which are neither decrees nor orders _ Part. 

nership, suit for accounts of—Illegal direction as to 
inquiry by Assistant. Referee embodied in preliminary 
decree—Appeal—Whether such direction can be object, 
ed to in an appeal against final decree —Contract Act 
fIX of 1872 J t s. 254— Partnership, dissolution of—One 
partner keeping funds and employing them for his own 
benefit Interest , liability for , misconduct or fraud , if 
essential—Direction to pay into Court in a partnership 
suit, if discretionary and when interfered with in 
appeal—Party taking the chance oj success, if can be 
permitted to question jurisdiction of Court in case of 
failure. 

In a suit to have partnership accounts taken, the 
Trial Judge declared that the partnership was dissolv¬ 
ed from a particular date and then ordered and de¬ 
creed that the Assistant Referee should enquire into 
and ascertain who the partners were that were entitled 
to share in the assets and good will of the said part¬ 
nership business and take an account of the dealings 
of the parties with the assets of the said partnership 
business. No appeal Avas preferred against the said ad¬ 
judication, the Assistant Referee held the inquiries 
directed and submitted his report to the Trial Judge, 


Civil Procedure Code— (i90s) —contd. 

Avho adopted it after hearing objections thereto. In 
an appeal against the latter decree the appellant raised 
the question whether the inquiry as to who the part¬ 
ners Avere that were entitled to share in the assets and 
good will of the partnership was rightly included in 
the adjudication by the Judge or whether the enquiry 

Avas not one which ought to have been made by the 
Judge himself: 

Held, that the Code of Civil Procedure made no 
provision for something which Avas neither a decree 

nor an order, nor for anything which Avas both, neither 
did it provide that one adjudication by the Court could 
be resolved into diverse elements, some of which Avert* 
decrees and some orders; that the adjudication began 
by settling m limine the rights between the parties 
and declaring that the partnership was dissolved; that 
the said declaration was the foundation of all subse¬ 
quent accounts and proceedings which Avere merely 
incidental thereto and consequential thereon; that it 
did not matter Avhether the instrument of partnership 
fixed the dissolution at a date which had passed before 
the suit began or Avhether the parties had agreed to a 
dissolution or agreed in submitting to a dissolution by 
the Court or whether the Court decreed a dissolution 
toi cause shown before it after a litis contestatio; that 
tlie declaration wh.n made became in substance a 
c ecree; that it did not cease to be such, because a sub- 
oi dinate part of it, if correctly made, might have been 
made separately as an order; that it conclusively deter¬ 
mined the rights of parties to certain essential matters 
involved in the suit; that the expression ‘matters in 
controversy occurring in the definition of ‘decree’ in 
section 2 2) of the Civil Procedure Code could not 
be pressed so as to exclude matters which, though as 
it happened they Avere common ground, mustliave 
been actually decided if any question had arisen and 
A\eie the foundation of the Avhole decision; that ac- 
cordingly section 97 of the Civil Procedure Code 

was too late ‘ ^ therofore ’ objection 

W here on a dissolution of a firm, one of the part¬ 
ners retains the assets of the firm and applies them in 
continuing the business for his oavh benefit he Avill be 
ordered to account for these assets with interest 
thereon, even though there may be no fraud or mis¬ 
conduct amounting to fraud. 

An order directing one of the parties in a suit for 
dissolution of partnership to bring into Court certain 
sums alleged to be partnership funds, is one purely in 
the discretion cf the Court and will not be interfered 
" 1 th unless exercised on some wrong principle 

It would be deplorable to allow a party to take his 
chance of success before a Court and then, when he 
had lost the day, to contend that the matter should 

not have been adjudicated upon at all. p r 
Ahmed Musaji v. Hashim Ebkahim, 19 C \V V ’ a aq 
17 iM. L. T. 312; 2 L. IV. 377; 21 C. 1, J 419- 13 'aT 
J O40; 7 Bom L. li. 432; 29 M. L. J. 70 ’ ’ 7 )q 

— .-:-ss. 2 , 97 , o. XX- 

hehm.narg decree, nature of—finding whether a 
partg as or „• not an agriculturist, if preliminary 

' niu PI 7 ‘- '"; ,lntninnh!lif tl «f—Decree, form of 
—Dekkhan Agneullunsts’ Relief Act (XVU 0 /18797, 

An order that a Court will proceed to hear a suit 
on the merits is not an order which should he imined 
ntcly followed bv a decree L 
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Civil Procedure Code-ii!«' -<' n '‘ i ' 1 ' 

Tl... limlm* tlmt a party is nr is not nn 
llo , a judtrmritt such as is intended l>> O.tlot « 
if he Civil Procedure Code and therefore, noMht 
nroner ha"s for a decree: and a decree drawn upon 
|„ Pads of such a Hndinjf alone and spec.ft ink. 
„ ,,,m-l.i.i»n is not a Icftnl decree at 

.,|| ■n, l ] cannot lx* the subject ot nn appeal. 

""Rat where snch a lindintr necessarily involves a 
direction that an account he taken hetween h< 
inrhV' in the manner provided hy section 13 “f Hi 
Oekkiian Attriculturis,s' Itelief Act, it amount, to a 

nreliniinarv decree and is appealalde. 

Tlio form of decree to he passed in »neh eases 

pointed out. B» UvsinvM. Committee ok Nasikd 

ror.r.KcTOR ok Nasik*, 17 Bom. L. R. 3-4 boy 

__ - - - g, 9— Muhninmadan Law 

_Religious office, suit for possession of- Functions 

must be recognised by Muhammadan Law—'Post 

i 


I I Pvnl V 


■ 


____ S. I I —Res judicata as 

between defendants ilirei se—Suhsei/uent suit by third 
party against all ilefendaids, id,cther baned. 

A decision will operate as res judicata hetween 
defendants inter sc only if there was an active 
controversy between them and a judgment was given 
defining their rights and obligations inter sc. 

In a ^ suit for possession by partition of certain 
landed property it appeared that defendant No. t 
instituted on the 14th December 1009 a suit for 
partition of a house against his uncle, the father of 
defendants Nos. 1 to3and his cousin, the present plaint- 
iffs. The latter filed a separate written statement 
contending inter (din that liis rights in the house 
were equal to those of the other defendant in the 
case. Subsequently lie executed a power-of-nttornev on 
21st March 1910 in favour of bis co-defendant autho¬ 
rising him to conduct the case on his behalf. 
Ultimately the plaintiff's claim to a share in the 
house was dismissed: 

Held, that the present suit was not barred by res 
judicata. P. MfllAMMAI) IlrSSAIN r. (^AMAK-IT,- 

ZAMAX, 57 I\ iv. R. 1915; 143 P. L. R. 1915 238 

- --Si 1 I - Rea judicata, pro. 

liminary derision as to—Preliminary decree — Appeal. 
A decisioa that a matter is not res judicata, and 
that, therefore, the trial can proceed is not a pro- 
liminary decree and no appeal lies from such a 
decision. B. Bharma Kiiidappa Pimaki r. Biiama- 
GAVDA SlUVAGAVOA, 17 Bo.M. L. R. 271 461 


■ Si 34~ Discretion of Court- 

to (Heard interest—Plaintiff not entitled to contract 
rate as of riyht. 

A plaintiff is not entitled as of right to 
interest from the date of suit to the date of 
decree. The question is one for the discretion 
of the Court, which should not, however, refuse to 
allow any interest without assigning any reasons 
for doing so. IYI, Kajagopata Cm tty c.'Kaxdapp y 
Ciietty 429 

--— 47, O. XXI, r. 61 

—Execution of decree — Attachment , objection against 
—Suit by unsuccessful objector , ir!im allowed — Pro 
forma defendant in original suit— Second appe I 
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grounds of—Finding of fact based on inadmissible 
evidence—’Appeal—Additional evidence , irregularly 
admitted. 

The plaintiff's suit fora declaration that property 
attached by the decree-holder was his and did not 
belong to the judgment-debtor was dismissed as 
barred under section 47 of tin* Civil Procedure Code 
on the ground that the plaintiff being a defendant in 
the suit in which the decree was passed was not 
entitled to file the declaratory suit, but his remedy 
was to appeal against the order disallowing his 
objection to the attachment of the property. It 
appeared that in the original suit the present plaint-' 
iff had boon impleaded as a defendant in the capacity 
of an heir to the person against whose estate relief 
was claimed, but the Court found that he was not 
heir and the suit against him was dismissed: 

Held, that the suit was not barred. 

Where n Divisional Judge on appeal reversed the 
finding of a lower Court as to ownership of an 
attached property, basing bis finding chiefly on 
certain entries relating to cattle enumeration in the 
village of the parties in the year 1909 after admitting 
copies of the entries in evidence: 

Held , (1) that the entries were not admissible in evi¬ 
dence and that (2) the Divisional Judge was in error 
in admitting this additional evidence in contravention 
of tin* provisions of the Civil Procedure Code and 
without giving the plaintiff an opportunity of produc¬ 
ing rebutting evidence and that, therefore, his findings 
were of no value. P» Muhammad t\ Ram Dial, «5 

P. L. It. 1915 14 

--— s. 47, O. XXI, r. 2 

- Payment out of Court not certified — Suit for tie* 
duration that decree has been satisfied and should not 
be executed , barred. 

A suit fora declaration that a particular decree has 
been satisfied by payment out of Court and can no 
longer be executed, is barred bv the provisions of 
section 47 of the Code of Civil Procedure. L. B» 
Pa r. axeim*a Ciiktty r. Somasundium Ciietty, 7 L. B, 

li. zc<~ 468 

-s. 47, O. XXI, r. 19 

— Transferee of decree , whether entitled to execute 
decree , determination of—Separate suit, whether 
maintainable — Judgment-debtor obtaining transfer of 
decree in his oirn name , whether entitled to execute. 

Determination of the question whether the trans¬ 
feree of a decree is entitled to obtain execution of 
the decree constitutes a determination of a matter 
within section 47 of the Civil Procedure Code, 1908, 
and no suit will lie for the determination of this 
question. 

Under Order XXI, rule 10, of the Civil Procedure 
Code, 1908, u joint judgment-debtor obtaining the 
transfer of the decree in bis own name cannot 
subsequently execute it. 

lVr Sankaran Xair, J. -A separate suit to deter¬ 
mine a question for execution will not lie. M« 
Axxaiiattii.a Vknkatau atx am r. AXNAIUTTOLA 

Xayiih- 906 

-- — s. 48, scof>e of, com - 

pared a ith s. L\‘U) «•/* the old Code--Limitation .4cf (f-V 
"f 19081, Srh. /, Art. 182. 

In 188In decree was passed in favour of A npon 


Yol. XXV11I] 


GENERAL INDEX. 


1023 


Civil Procedure Code-(i9os)-eontd. 

51 compromise, and according to its terms certain 
instalments were payable, and upon default, X was 
entitled to claim possession of a share in certain 
property. Default was made in 1892 and an 
application for possession was made. In 1898 the 
judgment-creditor died, and the execution pro¬ 
ceedings were carried on thereafter l>v his brother 
as his representative. In 1902 that brother died 
leaving his minor sons, who by their next friend 
applied to be brought on the record, but their 
application was rejected and the original application 
for execution made by X was struck off. In 
1909 a fresh application to execute the original 
decree was presented on behalf of the sons, ° one 
of them having attained majority: 

that the application was barred under section 
48 of the Civil Procedure Code of 1908. 

The fresh periods which could be obtained under 
At tide J 82 ot the Limitation Act do not escape 
the provisions of section 48. 

Section 48 is more extensive in its application 
than the previous section 230 of the old Code, and 
it is wide enough to cover compromise decrees. B. 
BALAKAM VlTHALCHAXD ClJAR v. MAKUTl DeVJI 

Dcdal, 17 Bom. L. 11. 178; 89 Bom. 25(5 478 

~ S« 60 — u Saleable,'’ mean- 

i niJ of—Permanent lease — Tenant , no right of, to 
transfer—Court sale, no immunity from—Court 
auction, validity of. 

The word “saleable” in section (50 of the Civil Pro¬ 
cedure Code means saleable by auction at a com¬ 
pulsory sale under the orders of the Court and not 
transferable by act of parties. 

Where a landlord does not impose on a holding, 
under a permanent lease an immunity from Court 
sales, the tenant has no right to complain if the land 
is sold by Court. C. Keshab Chandra Pramaxik r. 
Ajahar Ali Biswas 837 

" S» 66— Auction-purcha¬ 

ser, suit against, when maintainable — Presumption —. 
Transfer of title by benamidar, how created — Trust, 
verbal, whether valid. 

P* A Court auction-purchaser must be treated as the 
leal purchaser for all purposes so long as the suit is 
brought against him and not by him except in the 
cases provided for by clause 2 of section ( 5(5 of the 
Civil Procedure Code, 1908. 

The mere consent or permission to hold possession 
given after the Transfer of Property Act came into 

force, cannot transfer title from a benamidar to a real 
owner. 

Where it was alleged that the auction-purchaser 
was put in possession of the properties as a trustee 
for the real purchaser but no valid trust deed was 
produced: 

Held, that the suit was barred by section 6(5 of the 
Civil Procedure Code, 1908. M, Kamurudeen c 
Koor Maiio.med, 17 M. L. T. 158; 28 M. L J 251 
(1915) M. W. N. 201 ' 205 

-s. 92 


s. 


—Alienee of 


trust 


property, whether necessary party to q suit, undei 
s. 92 — Decree for possession or declaration, whethci 
should be given as against him. 

An alienee of trust property is not a necessary 
party to a suit under section 92 of the Code of 
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Civil Procedure and no relief either for declaration 
or possession should be given as against him. IV1. 

ioV N< ot V w 7 NA , M ’ 1 /'• c,,,x - n 'asamy Iyer, 17 M. L. T. 
UI: 4-0 iM. J. 32(i 


" “ S. 9 2— Poucr of Court to 

direct account to be taken from trustee. 

The provisions of section* 92 of the Code of Civil 
1 rocedure are quite wide enough to entitle the Court 
to direct an account against a trustee and to make an 
older upon him to pay the amount found to be due 

upon the taking of those accounts. A. Nathu Mat. 
r. Kishori Lal Sjxuii 


, S« 92 — Suit against trustee 

-Death oj one oj two plaintiffs during pendency of 
mt—lhird person, riyhl of, to represent—Fresh 
sanction, whether necessary. 

Section 92 of the Civil Procedure Code, 1908, is not 
mandatory but is permissive and directorv. A suit 
under section 92, Civil Procedure Code, brought bi¬ 
tty.persons ,s brought by then, in their represen. 
1.1 e capacity as members of the public interested 
in the trust ill question. It is necessarv for the 

two niab.Hff 8nit that bo at least 

two plaintiffs. It one representative dies it is open 
to another member of the public interested in the 
trust to come forward to take his place and thus to 

nccessa\ - y^sanction! Jilt,1J ^ BhouW a,S ° ubt '““ 

Two persons Jd and 0 , with the permission of the 
Legal Kcmcmbraiiecr, -brought a suit of the nature 
contemplated section 92 of the Civil Piece -c 
Code ijgamst 11 Haring the pendenev of the suit B 
died 7C applied to be brought on the record The 
Court dismissed the suit as K was not the le il 
representative of 13: K ° al 

Held, that the Court ought to have «nven 1C -in 

Sk" y ° f sanction from the 

^ts a person interested in the "trust anil “on p,oof 

interest 6 of "h l|Ua 'ficatio,, s tlie Court ought il, the 
inttitst ot the public to have made K a co-plaintiff 
in the suit. A, Chhaiula 1 U- r T),, . , 1>, 

13 A. L. J 379; 27 A. 296 LK ° A 

Vnxqf—Pn cate family matter—Administrator and 

trustee Schcme under section 92, when to be settled 
— Accounts, direction for. ^"<ea 

otd of Hm“,^ e otAlm estate and t 

one of the testai^^^antLZ \d' 
be the trustee for the time beiim of the j'.l" “ yS 

possibly there niay newe^e anv*—iTt’ 

•otto 

matter than one. of 

accounts m a suit in which the administratornf 

estate is not made partv as such admb.i i 1 hc 

necessarily be fruitless. L. B. Orririlr a J1 m,lst 

v. Abdul Hussein ” Xssiukei; 

1 16 

S* 97 589,710 

Court. 


power of, to find upon issue of fact. 


S' 103 —High 
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. Hi„l, Court D ..I"'' -«•'">" M):t "[ 

, h e Civil"l-row.lurv Co.lv ... upon a 'I""-""" 

,i„. . .... »«»*..ki* >- 

Hn.lino lias ... at on that point In tin 

lotu -Mr'ii... 

, I'M I KI It.UIA'lt Krill, 1 l " ■ -*■> 

_s. 104 (n (f) 

s. 104 (2) 270 

S. 109 260 

s. 109, O. IX, r 8- 

»/ 1,1 sml for delimit , <irder setting 


J), ,-a e "f disnu 
aside, if Jin'il r >. 1<W- 


An ,.r,lVr which «!»*)>« ivt s n party of the bonclit «*t 
f - na | decree ami the suit as si^rainsf him is to bo 
' u \ v <\ <ln Wien is n final order within the m-uning of 

S( .,tioii 109 of the Civil Procedure Code C. 
MniHKAJ UiDVAliATi Kokk, 21 C. L. J. 270 567 


S. 109 — Final 


o fttrr. 


men mm, of—Fit rase for certificate. 

The term ‘final order’ in section 1 (>9 of ihc Code of 
Civil Procedure denotes an order which finally 
decides anv matter directly at issue in the case in 
respect of the right* of the parties. 

The order of the High Court, made in reversal 
of the order of the Court of first instance, refusing 
to issue a temporary injunction against the execution 
of the mortgage decree, is not a final order within 
the meaning of section 105) of the Code of Civil 

Procedure. 

In a case where leave to appeal to His Majesty in 
Council is asked for on the ground of the ease being 
a tit one for appeal, no question of an order being a 
final one arises. C. Damka Coal Co. c. Bk.wrks 

Bank, 21 C. L. J. 2*1 569 

---S. I 15 578 

s« I 15, O. XLIKI, 


I*, I —Decree in partition suit—<)rder amending 
judgment mid decree pending appeal — Ju eisdiction — 
Appeal — Interfere nee in revision. 

A Court has no jurisdiction to make an order 
amending its decree after it lias been affirmed on 
appeal. 

No appeal lies against an order of amendment 
but the High Court can set it aside on revision. 
Ms Krishna Upaoya r. G ana pa y k Upahva 


—:———s. ns —Mere failure to 
exorcise judicial discretion, if can be interfered 

with in revision 637 


---- S. I 15, O. XLVIf, 

T, 7 —Renew, order </ranting , when appealable— 

(1 rounds stated in r. 7. exhaustire —Appeal, entertain¬ 
ment of , without jurisdiction—Revision. 

An order granting a review is not appealable except 
on the three grounds specified in Order XCYI 1 rule 7 
Civil Procedure Code. 

Where a District Judge entertained an appeal 
against an order granting a review and set aside the 
ordci upon grounds other than those mentioned ii, 
Order XLVIT, ink 7. 

Held, that he had no jurisdiction to dispose 0 | the 
appeal and his order could lie interfered with by the 
High Court under section 115, Civil Procedure Code. 
M. SftEEMVASA AlYAH V. N.\TAHAJA AiYAK '* b \\ p 

’ ~ 707 
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_ _s. I 15, scope of—High 

{'•ant, interference by, extent of—* Acting illegally or 
,rith material irregularity in the exercise of jurisdic - 
li,,n' — \lmisdietinn in clause (3) of section 115,’ 
meaning nf—J’cercrsc rieie of a point arising for 
derision , and depriving a party of the fruits of prior 
proceedings , whether grounds for interference in 

/>'/*/St <*//. 

A High Court will interfere in revision 

in all eases in which the order of the Court 
below is manifestly wrong. 

Taking a perverse view of the point arising 
for decisi-m in a case is a ground for interference 

in revision bv the High Court. 

• * - 

A Judge acts illegally and irregularly in the 

exercise of his jurisdiction, if the result of liis 

decision deprives a party of the fruits of prior 
proceedings. 

The words “acting illegally or with material 
irregularity in the exercise of jurisdiction” cover 
cases in whieh a Court has falied to arrive at 
an obvious conclusion which the facts found 
necessitate or has so misapplied the principles of 
law as to result in a perversion of justice. 

A Court of revision has no power to substitute 
its own finding of fact for that of the lower 
Court. 

The power to revise being discretionary, mere 
infringement of the law, even if apparent, is not 
enough to call for interference if there are no 
merits in the ease of the party invoking the 
exercise of such power, as such infringement being 
only technical will afford no ground for iutcr* 
ferenee. * 

I lie word ’jurisdiction' in clause (3) of section 
I 15, Civil Procedure Code, is used in a much 
wider sense than is generally attributed to it and 
means ‘‘i lie authority or power, w hich a Court has, to 
do justice in the causes of complaint brought 
before ii. 1 1 must not he restricted to tlio 
pecuniary, local, or other statutory limits of ixfonnin 
Indore which proceedings are taken. M« St’BKA* 
MAMA P ATT A It r, XaKAYANA P.VITAK, 2 L. W. 230 

189 

z T-—- s. I 15, O. XXIII, r. 

I II ithdrawa! oj suit—Appellate Court, pouvr of, 

/" permit withdra wal W suit — Xon-joinder of jxi rtie^ 

whether sufficient cause—Material irregularity’-' 
Ilcrisiuu . 

An Appellate Court eommitsu material irregularity 
it it permits a plaintitT on appeal to withdraw his suit, 
altera decree has been passed against him by the 
Court ot first instanee, w ithout assigning anv reasons 
tor acceding to the plaintiff's application. 

Where it is urged that a suit is had for nou-joinder 
ot parties, an Appellate Court has no jurisdiction to 
pcnnit flu' plaintiff t.» withdraw his suit on that 
ground, as under the Civil Procedure Code no suit can 
i 'hsmisM'd lor non-joinder of parties and the Appel* 
ate Court can add the necessary parlies and disposo 
° 1 * u ' a ppe»l in some lawful manner, 

( { ht:rre. W bother an Appellate Court ns such can 
permit the wit lira wal of a suit ? M. YkeRA RllWT 

v. Akka l\ia»in 487 
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- ■ ■ -—S« I 44- Suit for profits 

of immoveable property—Wrongful possession 
by decree-holder—Restitution—Appeal—Possession 
taken during appeal, nature of, if appeal successful 


s. 148 


890 


1 - S* 148 — Pre-emption 

decree—Extension of time fixed by decree for pay¬ 
ment of purchase-money 


s. 149 
s. 150 


890 


’-- SS. 151, 1 52, scope of 

— Mortgage-decree—Property formed into new mahal 
—New description not given in decree—Amendment 
of decree—Failure of justice. 

A decree for the sale of a mortgaged property 
•which was originally an undivided share in a mahal 
and was so described in the mortgage-deed, but 
which was before the institution of the suit formed 
into a separate mahal , was passed describing the 
property as in the deed. On an application being 
made for amending the decree so as to give the new 
description of the mortgaged property: 

Held , that the Court had jurisdiction under section 
151 of the Code of Ciyil Procedure to amend the 
decree to prevent mockery and travesty of justice. 
C. Mohabir Pershad Chowdhury r. Chandra 
Shekar Sahai, 19 C. W. N. 1021 304 


s* 152 
S. 158 

O. 2, r, 2 
O. 2, r* 2 


304 

269 

1 


... . — Suit to estab¬ 

lish reversionary right—Subsequent suit for posses - 
sion—Cause of action , whether same. 

A second suit is not barred by the provisions of 
Order II, rule 2, of the Civil Procedure Code, unless the 
same cause of action is to be found within the four 
comers of the plaint in the first suit. 

W here, therefore, a widow sold her husband’s 
house to the defendant and the husband’s brother sued 
for and obtained a decree that the sale could not 
affect h.s reversionary rights in half of the house 

“o^tlff aUd the " SUcd possession 

field, that the act of the widow i„ selling the house 
though a single act gave rise to two distinct causes 
of action being an infringement of two distinct rights 
possessed by the plaintiff and, therefore, the secontUuit 
was not barred by Order II, rule 2, of the Civil Pro- 

A " 

, , .. , O ■ 3. 1 “. I — Recoqjiised 

agent, whether has any right of audience 

A recognised agent as such has no right of audi- 

ence. C. Harchano Kay Gobornhon Das r 

Bengal-Nagpur Ry. Co., 19 C. W. N. 64 838 

cause of action to be stated in-lf‘ es t of^hJp-Tuii 
for trespass, ,f hes~Proof of malice or its equivalent 
High * Court as a Colonial Court of Admiral tu 
powers of Detention Da mages, liability for-Adl 
mtralty Court Act, 1840 (3 A* 4 Yict C Li—Ti 
miralty Court Act, 1801 (24 <J-25 Viet C 10} f f 
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35 —Colonial Courts of Admiralty Act , 1890, (53 
54 I ict. C. 27), s. 2 (3) (g)— Interpret at icm Act, 
1889, (52 53 T id. C. G3), x. 18 (2)— Maritime 

necessaries—Action in rem— Wrongful seizure — 
Limitation Act (IX of 1908), Sch. I, Art. 29, scope of 
Under Order \ II, rule 1 (e), tlie plaint must con¬ 
tain, in addition to other particulars, “the facts, 
eonstitutingtho cause of action and when it arose.” 
An ordinary suit for trespass, in the absence of 

proof of malice or its equivalent, does not lie for the 
arrest of a ship. 

The arrest of a ship consequent on a suit in rem 
instituted in the High Court as a Colonial Court of 
Admiralty, for an amount alleged to lie due for 
maritime necessaries, is a judicial act of the Court 
and an ordinary step in an action in rem. 

^ hen possession of the subject of controversy is 
ith the Court, the competing parties are simply 
pieferring their claims in the ordiuarv course of law, 
and any damages which the successful partv may 
suffer from the continuance of litigation are ‘ due to 
the law’s delay and not to any legal wrong 
perpetrated by his unsuccessful competitor. 

In England previous to the passing of 3 & 4 Yict. 
C. 65, the Court of Admiralty had no jurisdic¬ 
tion m the case of necessaries supplied to a ship, 
though perhaps it occasionally purported to exercise 
the jurisdiction where not prohibited. 

Whether the extended powers under 3 A 4 

> <?• 65 24 & 2r > Viet. C. 10 have become vested 

in Indian High Courts by virtue of the several Letters 
Eatent? 

Assuming that the extended powers under 3 A 4 
G. 65 and 24 A 25 Yict, C. 10 did not 
Acst in Indian High Courts by virtue of the 

rZ e ™>\ L ^ tt f S . Patent > the jurisdiction of the 
Calcutta High Court m relation to necessaries 

°!. 10 Coloi . ,ial Courts of Admiralty Act, 
I«90, yInch vests in it (among other things) the 

powers described in section 5 of 24 A 25 Viet 

aaJPlu rhat tbe Hi ~ h c ° urfc of 

A Imn alty shall have jurisdiction over any claim 

infK^r l U . P , plie u d t0 any Ship elsew here than 
? f pai . fc *o w hich the ship Court belongs, unless it 

is shown to the satisfaction of the Court that at the 

time of the institution of the cause any owner or 

part-owner of the ship is domiciled in* England or 

As it is provided by the Colonial Courts of Ad- 

nnralty Act 1890, section 2 (3) («), that any enact- 

to the'A r AC , ° f th< -‘ Im Pc r, ’al Parliament deferring 
to the Admiralty jurisdiction in England when applied 

to a Colonial Court of Admiralty in a British 

possession, shall be read as if the name of that 

possession were therein substituted for England and 

18^21 a t d - aS b? l nt ® r P retation Act > 1889, section 
18 (2), it is provided that the expression "British 

possession shall mean any part of Her Majesty's 

dominions exclusive of the United Kingdom, British 

Wales f^ f U11Jla thUS take the P lac ° England and 
" ales for tl*e purposes of this case 

lo take away jurisdiction it is not enough that 

ic owner was domiciled in Burma, but that domicile 
r s ‘ b f alle " ed aud P rove( l to the satisfaction of the 

Court, before judgment. 

Assuming that a person aggrieved by the arrest of 
Ins Ship „ entitled to compensation even ,nth. 
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absence of proof of malice or it-; equivalent, the action 
would he for wrongful seizure under legal process 
and as such would he barred by Article 29 ot the 
Limitation Act if not brought within one year of the 
.late of iztire. C. Maura- Sti am Vuu.mnv f'o. 
Li*. *■. Suu.imar Work ", Li»., 42 C. Sd 463 

_o. 7, r. 4, O. 14, 

r, 2, const ruction of —■ Limitation Act (IX >j 1908), 
ss. 6, 8, 9, 22, Sch. I, Art. 91 — Minority, insanity and 
idiocy — Li m Hut inn, disynal ifieation s in sure — Court 
oj lld/rds, position of — Suit, riyhf of—ilepresentati ee 
capacity , suit in — Plaint, n meinhnents made in — 
Profierties hchniyiny to idols, transfer uj , by Court 

of Ward#—Court of Wards .[cl (IX of 1879), 18, 

scope of. 

Order XIV, rule 2, Civil Procedure Code, does not 
only apply to cases in which the issues of fact have 
not been settled, but also to cases where the Court 
has not postponed the settlement of the issues of 
fact. 

Under the terms of the Indian Limitation Act, 1908, 
no other cause of disqualification than those men¬ 
tioned in the Act, riz., minority, insanity and idiocy, 
can be admitted to save limitation and time runs 
against a disqualified proprietor whose property is 
taken under the Court of Wards. 

Xo one except the disqualified proprietor can 
bring a suit in relation to properly taken charge of 
bv the Court of Wards. 

Order VII, rule 4, Civil Procedure Code, does not. 
require that where the plaintiff sues in a represen¬ 
tative capacity that fact should he stated in the 
cause-title of the plaint although, no doubt, that is 
a convenient place to state it. 

The amendments made in the plaint by the leave 
of the Judge cannot, in any view, amount to an 
addition or substitution of a new plaintiff within the 
meaning of section 22 of the Indian Limitation Act. 

Where certain properties belong to idols the convey, 
ancc of those properties by the Court of Wards, is a 

nullity, and Article 91 of the Limitation Act does not 
nppiy. 

The Conrtof Wards can only deal with the pro- 
perty of the ward in the manner provided bv section 
18 of the Court of Wards Act (IX of 1879.) c. 
Kuarma.ni Si no ii a r . Wasif A li Murza 818 

/P L,, i'“ d(lfo l' Jor recovery of money due to 

Company—Defendant haring money in lUr.l ,lr, m *it 
™ ^7™f 0 ni ’" J - 

A debtor to a Company who is not a mom law of 
ht Company is entitled,m an action liv the l.innidntoi s 
o wow the amount due from him,'to plead hv wav 
d , n i f t ‘ ascertained stun of ,„,mov is then 

recoverable from him. * Company is 

Where, therefore, in a suit bv the (jllioinl I „■ 1 

- 'of''idi's I,im ti,e c ^y 

i‘'d'nl'!",:^ 1 "' as | ,m for 

provisions of the Indian C. mum’• UI ' ,lo, ' 1 n,, - v s l'«‘oinl 

UI,,M Lo| »|>ames Act 1882, and on 
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general principles it was open to the defendant to 
claim n set-off under the provisions of Order Till 
rule G, of the Civil Procedure Code ; ’ 

( 2 ) that in order to find out whether the amount 
due to the defendant was “ascertained” or not, the 
daie to be taken into consideration under the rule 
was not the date of the winding up, but the date of 
i he institution of the suit. P, Mkhr ClIAND v 
Amritsar Hank, GO P. \V. R. 1915; 89 P. L. R 1915 

« « „ 975 

-O. 9, r. 8 567 


- O. 9, r. 8, O. II. 

r. 2 I, O. 17,1*. 2 Plaint 1(1 not present on day 
he was reynired to produce account book—Dismissal 

of suit—Applicaiion for restoration rejected _ Appeal 

- — Dismissal of suit, uhen under (). XI, r. 21. 

The plaintiff was required to produce some books 

of account on a fixed date. The plaintiff being 

absent on that day, the Court dismissed the suit. 

An application to restore the suit was also dismissed 

bv the Munsif: 

• 

Held, that an appeal lay from the order of the 
Munsif rejecting the application for restoration inas- 
much as the order dismissing the suit was passed 
under Order IX, rule S, read with Order XVII, rule2 
and not under Order XI, rule 21, of the Code of Civil 
Procedure. 

A suit can lie dismissed under Order XI, rulo 21. 
for failure to comply with an order for discovery or 
inspection of documents only when the documents 
are referred to in the pleadings or affidavits. A« 
Jwala Pkksm.ii> Suit v. Hujai.ram 905 

* ■ O. 9, !% 13— Decree ex 

parte iitjainst some superseded by Appellate Court— 
th'iymal Court, u hether can set aside ex parte decree 
at instance of ex parte defendants—Jurisdiction— 

I nlnation oj apfH'al. * 

\\ luui* a decree of the lower Court is superseded 

hv a decree of t lie superior Court, the former 

cannot alter or amend its decree at the instance 

ot the defendants against whom it had passed ail 
e.r parte decree. 

When* the valuation of the original suit is 
o\er Rs. .>,1 KH> hut t he appellant is interested only 
t o t he extent ot Rs. 200, he can value his appeal at 

, f , A ' M atih ra Parasad v. Rvmcharan LaL. 
19 A. L. J. 2SR; »7 A. 20S 261 


O. 11, r. 21 
O. 14, r. 2 
O. 17, r. 2 
O. 20 


90S 

818 

905 

589 


. ---O. 20,1% 6—AwiewdmeNj 

Oj decree -Property erroneously described in schednle 
oi plamt -Same copied into decree — Decree in confer* 
nnty inth judi/mcnt—Amend meat, if nit Diced* 

An amendment ol a decree merely to correct an 
erroneous description of property copied into 
flu* decree trom the plaint, cannot be ordered to be 
made when tin* decree is, in other respects, ill 

conformity with the judgment. M« OoTlKK KESAYA 

lmu>\ v. Yui>iiy\ R.vmayya 920 


~ --* O. 20, P* 16—Prelum* 

u:ir\ decree in >uit for accounts, when to be passed 
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-0.20, r. 63 367 

-O, 21, r. 2 468 

--0.21, r. 2 —Adjustment 

of decree — Transactions , which amount to adjustment, 

■which not — Enquiries in suits or proceedings, nature 

*'/• 

The adjustment of a decree referred to in Order 
XXI, rule 2, of the Civil Procedure Code, 1908, is a 
transaction which extinguishes the decree as such in 
whole or in part and results in a satisfaction of the 
whole or a portion of the decree in respect of the 
particular relief or reliefs granted by the decree. 

Therefore, a transaction by which the parties agree 
to vary the mode by which the reliefs granted by the 
decree are to be realized in execution in that suit or 
the time when the decree becomes executable, is not 
an adjustment of the decree within the meaning of 
Order XXI, rule 2, of the Civil Procedure Code, but is a 
transaction which attempts to vary the terms of the 
decree, leaving the altered terms to stand in the place 
of the terms of the decree so as to constitute a new 
executable decree and a decree cannot be varied bv 
such transactions. 

Enquiries in a suit or in execution proceedings 
should be confined to matters the decision with 
reference to which matters could be taken advantage 
of by the parties in the proceedings in the suit or the 
execution itself. IV1 ■ Ladd Govixnoss v. Bamdoss 
Yishnadoss, 17 M. L. T. 222; (1915) M. W. X. 225 

376 

-O. 21, r. 16 906 

-O. 21, r. 35 1000 

--0.21, rr. 46, 54- 

Attachment of mortgagee's interest—Proper procedure. 

In a suit for declaration that plaintiff was the full 
owner of certain properties, it appeared that plain¬ 
tiff was the transferee-in-interest of tlie original 
owner who had mortgaged them to one S. The 
mortgagee’s interest passed to his son C and the 
defendant got it attached before judgment on 14th 
August 1904. C in September 1910 sub-mortgaged it to 
K whom the plaintiff redeemed in September 1911. 
The attachment was effected under section 174 of the 
old Code corresponding to Order XXI, rule 54, of the 
new Code and was duly confirmed and the property 
brought to sale. It was contended that the payment 
having been made after the attachment was void: 

Held, that the attachment ought to have been 
made under section 268 of the old Code (Order XXI 
rule 46 of the new Code) and not having been so 
made, it did not affect the plaintiff’s right as no 
notice of the attachment was served upon him. 

Difference between the two modes of attachment 
under sections 268 and 274 explained. IVI. Ramasmi 
Moopanv. Srinivasa Iyengar, 2S M. L. J. 338 284 

-O. 21, r. 46-Debt- 

Attachment—Payment to decree-holder—Judgment. 

creditor not entitled to recover debt—Debtor not ab¬ 
solved from liability to pay debt to creditor. 

A debtor is not absolved from liability to pay debt 
due to his creditor by the fact that he paid the debt 
to a decree-holder on receipt of a warrant attaching 
the debt in execution of his decree, when the 
judgment-creditor was not entitled to recover the 
$ebt from the debtor against whom warrant of 


attachment was issued, for in such cases it is the 
duty of the debtor to contest his liability to pay the 
debt to the decree-holder. P. Hari Ram v. Hukam 

Chand, 50 P. L. B. 1915 317 

-—-O. 21, r. 50 (2), 

applicability oj—Xattukottai Chetties—Trade assets 

— Presumption—Private right in property, horn 

claimed. 

A Xattukottai Cliettv can claim private rights in 
properties possessed by him, only by letting proof 
rebutting the ordinary presumption that such pro¬ 
perty is part of his trade assets. 

Order XXI, rule 50 (2), of the Code of Civil Pro¬ 
cedure applies only when the decree is executed 
against parties not impleaded in the suit as defend¬ 
ants. IVI- Bank ok Bengal v. Ramaxadhan Ciietty. 
(1915) M. W.N. J 80 260 

1 O. 21, l*» 52 —( larni - 

shee order—Attachment of revenue payable in future 

—Execution proceedings kept alive. 

Property attached yielding a revenue or producing 
interest or dividends is within the meaning ami 
contemplation of all garnishee orders under Order 
XXI, rule 52, of the Civil Procedure Code, and 
revenue in futuro is for the purposes of attachment 
on the same footing as interest or dividend and 
thus attachable under tho rule. 

The plaintiff and the defendant submitted their differ¬ 
ences to arbitration and obtained a consent-decree, 
which provided that the defendant should pay the sum’ 
of Us. 41,000 in 14 years by instalments of Ks. 3,100 a 
year and in tho 14th year an instalment covering 
the balance. On an application in 1894 for execution 
of the decree a further agreement was entered into, 
whereby the defendant was constituted a tenant ot' 
the plaintiff and the defendant’s share of the revenue 
of the villages was made payable to the plaintiff 
through the Court. The Court then issued a pro¬ 
hibitory order giving effect to the above arrangement 
and the revenue continued to be paid to the plaintiff 
till 1912, when the Court of its own motion took up 
the matter again and came to the conclusion that it 
was functus officio for all purposes of execution as 
soon as it had put the plaintiff in possession of the 
lands under the agreement of 1895: 

Held, that the order on the darkhast of 1894 conti¬ 
nued alive and effective up to 1912 and would remain 
so until the plaintiff’s debt was satisfied. IVI. 
Lmabai Siiankah (Jodrole v. Amritrao An\nt 17 
Bom. L. R 133; 39 B. 807 ’ | 3 


O* 21, r. 52, scope of 

—Attachment — Application for formal attachment 
under 0. XXI, r. 52 —Previous attachment, effect on 
Order XXI, rule 52, is not restricted only to cases 
in which the property sought to be attached is in 
the custody of a Court other than that executing 
the decree but also provides for attachment where 
the property is in the custody of the same Court. 

Where the property to be attached is iu the 
custody of any Court, the attachment in the words of 
Order XXI, rule 52, shall be made by a notice to 
such Court that such property may be held subject 
to the further order of the Court. 

If there was an attachment, the mere fact that 
the lespondont by way of abundant caution pravecl 
foi foimai attachment in strict compliance with the 
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tf rm< ..f On hr X \ I. rule 52. would mil take a wav I In 
< ft. . r of tin- arraclmi' iif already made. C. Si'u.i v- 
MI'U. A<> \K\\ Al \ V. I » A M ('llANDICl .M ISTKY 123 

-O. 21, rr, 57, 64— 

.1 Illicit un ut. defer m I liilt lull I‘t — Ihsniissal nj r.irt'ii- 
turn n fi’l irtition, 1 ‘lirthrr ilt Irnu ines attach nient — 
)[,,,,nhh- pmport //. ntlnrh nient of — Sale, whether 
jirml net mn i't pC-ii» l'l {/ nrressnry — Ihsni issa I << I ii ji/il i - 
rnhmi fm' non-pa i/nirnl of batta— Attach nient. a he- 
tin r raised 

An attachment by a prohibitory order |ua■ \ imisly 
existing can be determined only by proper steps taken 
und'-r the Code. 

Under Order XXI, rule 57. a previously existing 
attachment ceases to exist on the dismissal of an 
application tor execution only when the circum¬ 
stances required hv the rule are established. 

The object of the rule is to prevent the continuance 
of an uttnehment for tin indefinite period on the 
practice of “striking off" an application for execu¬ 
tion previously in vogue for statistical ptirposes and 
the o|)eration of the rule must, therefore, he confined 
within the smallest possible limits. 

To order the sale of moveable property, it is not 
necessary under Order XXI, rule 54, that the Court 
should have the property before it. Where a non¬ 
payment of hatta results in the dismissal of the appli¬ 
cation for sale there is no legal order of dismissal and 
the attachment previously existing- is not determined 
hut continues effective. M. Kamisktti Pedda Ven- 
KATASl'HBIAU V. TaXUATOUK SUItlilAH, (1915) M W X 

139 62 


0. 21, r. 61 
0. 21, r. 64 


14 

62 


---O. 21, rr. 66 (2), 

SO —lime <ij sale, omission In specify, whether 

irregularity. 

An omission to specify the time of sale under Order 
XXI, rule Gf> (2), is an irregularity within the mean¬ 
ing of Order XXI. rule 90, and, if substantial injury 

has been sustained by reason of it, the sale should he 
set aside. O. Mahmud Am r. (Jobixd Pkak\i> Is 

O. C. 1 |g 4 

43, r. I (j), S. 104 (2) -Order of Appellate 

Court setting aside sale in execution—Second anneal 
whether maintainable - Revision - High Court's power 
to interfere with a wrong decision on point of low 

No appeal lies from an order of the Appellate Court 
setting aside a sale in execution. 

Where an appeal is competent r<> a District 
from an order passed hv a Court, of first instanev 
the High Court cannot interfere i„ revision with' 
the appellate order ot the Judge merely beeuuse ]„! 
dc.-Kled a question of limitation wroiedy A 
Mahahir Saiiu r. Umnor Rai, ];( L . J . 351' 270 

I ~~ g. 2 j,r. 89 57 j 

tug creditor, right i,J, lu hare sale ’set asidr 
A decree-holder who attaches a pro icrty before i, 
is put to sale at auction, i s „ot entit ed 'to ee ft 
sale set aside under Order XX1 rule HQ r u^ U "' 
of Civil Procedure. A. F„,’ ,. Z C f" 
K:uv ; 13 A. 1. J. t?i . 94*3 
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---O. 21, r. 89— Occu- 

jiaiu g holding not transferable without consent of 
' landlord, purchaser of, right of, to apply under Order 
XXI, r. 89— Landlord, right of, when himself pur. 
chaser at rent-decree—Eastern Bengal and Assam 
Tenancy Act (I of I908J, a. )79 ( 4), applicability of. 

A landlord can terminate the interest of a pur- 
chaser at an execution sale of an occupancy holding 
not transferable without the consent of the landlord 
and his right to do so is independent of an execution 
sale. 

Therefore such a purchaser has no locus standi to 
make the application to have the sale for arrears of 
rent set aside under Order XXI, rule 89 of the Civil 
Procedure Code, when* the purchaser under the rent 
decree is the landlord himself. 

The Eastern Bengal and Assam Tenancy Act, section 
179 (4), does not debar the landlord when fop hne 
himself purchased the holding at a sale held in 
execution of a decree for arrears of rent due thereon 
to challenge the right of the purchaser (who has not 
been recognised by him) to make the deposit on 
the ground that as against him such purchaser has 
acquired no title and, therefore,cannot come under 
Order XXf, rule SO. c. Abdul Rahman Sakkar v. 
Promode Bkhary Dutta, 22 0. b. J. 108 182 

-O. 21 ,r. 90 184 

--O. 22, r. 4, cl. (3) 

— Practice— Jle-hearing—Death of respondent before 
date nj hearing—HjCgal representatives of deceased not 

brought on rccivd Ajipcllant, whether entitled to 
re.hear 1 ng oj appeal. 

I t is only a party who has not been heard that can 
claim a re-hearing on the ground that ho has been 
prejudiced. 

Two days before an appeal came 011 for hewing, ono 
of the respondents died. Neither the appellant’s 
\akil mu- the deceased respondent’s Vakil were 
aware of this and the appeal was hoard and dis- 
missed. The appellant claimed a re-hearing of tho 
appeal on the ground that it had been decided 
wit limit bringing tin* legal representatives of the 
deceased respondent on the record: 

Held, that the appellant had no claim to a re- 
hearing of tho appeal as in the interest of justice, it is 
not desirable to give a right to an unsuccessful litigant 
to argue bis case more than mice merely on the ground 
tlmt one of the other parties to the proceeding was 
<l<*ad at the time of the hearing. M. VKLLAYAN 

; " y \ T J :V! 0Tm Maiiat.ixha Aiver, 28 M. L. J. 188: 

^ L. AN. Kit); (1915) M. NV. N. 201 03 

~ r ~ 1 n , -“ °- 22 « *V 5, O. 43, 

• 1 1 ejusing to make a person party to 

"W"'"' > 1 ., „ ilrcrased appgH a „t, „ p Ll 

.horn, whether maintainable. 

Aniinlm. ili.mm.i". niqilimtioii to bo brought 

I t l - < , <>l< ) n> ' "‘("''M-nliitivo of n dorensed nppel- 

ovtr “a : ’""Wwl lies from suchan 

01.1. r. a. Di n, ( ham. , . Abja Xaxh, 13 A. I„ J. 

687 

~ ”*.^7 ‘ O. 22, r. 9— Sufficient 

^,se to be shown-High Comt, di sent ion of, if any 
l eicasi'd party, icpu scntatiees of—Party, duty of. 
I'mloi- Ottlm- XXII. ml,. <i. civil Proccluro Code, it 
t-^o'td t..ai { l.c n\pt lUu.t >vas prevented by 
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sufficient cause from going on with the suit within 

W U r'. u 1 - la ' V; oth erwisc, the appeal once 
abated shall not be rerived, and the HighCourt has 

no discretion m the matter. u lias 

When succession to the ^ i 

person is in doubt, a person" Hti^adn/ w77j 

fat C ivef d Sh °* U l d takG eVC,y ste P to bri, >fT Ids represen- 
Gope tUe reC ° rd - C - Ial r. Leak, 

0 .22, r. 14 (I) 8 ° 3 
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O. 33, r. 3 



O. 23, r. I 487 

ferred /> u . ~~ T P # **• I —Suit re- 

plci intiff and defendant' ^ rvUh^^Zittit^U 

,0 bnM 

zsms ^t not 

5?5k oke 

rule 1 of the Civil A ° f ° T r ‘ ,er 

r. Sheobaeax, 13 A. L J 347 A ' 

^uit’ VlY^ 0 

« tioa-Junld^Z. W ‘"‘ l,bertU l ° brin * 

Ciril‘Procedure 6 Code' T . 0rder XXH1 of the 

4*», 37 1 326 AKH ‘ V:U KhANAM > 13 A - L. J. 

____ 857 

b U reversioner for TleclZZP* ? (3)— Suit 

was not binding withd . t J l(lt certaii *> alienation. 
Fresh suit for dosrps ’ ,a,VC ! °f> without permission — 

A suit foriossSr w,iether maintainable. 
that the a lienation niadeVv r® ver ® 1 " ,ier . on the ground 

°n him is barred hv n a ' wl dow is not binding 
f °™ Procedure Cod 7 o i t ? f XIU ’ rule 1 ^ °f the 

for a declaration that ^ previous suit by him 
binding was withdrawn ^ e .,f aid donation was not 
another suit, [w o p J Wlfc hout permission to bring 

CHAtABEDDlAR,2*L W 7^ ABEDDIAR *’* ^ENKATA- 

——— _ ^ • rv * J I 7 Q| 

0,1 behalf of /J,.,,, 1 O* 30, tr. I, 2—Suit 
members made vlainttff "Z 7,le ,'.' !6e '' 08 agent—Other 
ther barred— JmitJZ’ l \ m ‘ tntion ~Siiit, whe- 

“PpUcability of l *<* flX of 1908;, s. 22, 

suit on behalf nf o « i 

agent, once instituted w^’- by t - 0Ile ° f its Partners as 
tiihe-barred merelv h 1 m ? lme> does not become 

other partner^ are brn^ 86 lfc is barred whe “ the 

M- Masayva CHETTv, g 8 ° n n ecord as CO-plaiutiffs. 

hetty v. Sami Chetti, 2 L. W. 239 

---- 0 210 

~ttliTZ°t7 Costs in ™™ d 

Whera ZlZZZTZ Practice. 
guardianship of an nftf ^ ‘t ga 1 Inst a minor H ”der the 
must pay to^uch ZZlT 0t the , Coul ' t > th e appellant 
would enable him f an SUC l sum °t money as 

IUI r. StoeTui ° PP0Se the appeal - A - 4l A « 


iiu " °f application for leave to ^ ~ Prese “ ( «- 

—Authorized agent', meaning 111 a I>aopens 

attorney, whether sufficient. General power-of. 

An authorized agent within r)w* , 

Order XXXIII, rule 3 of thTr; i S ,1,eaniH «r <»f 

does not include a rp ’ () , • , C d p, *°cedure Code, 
s 11 eh. He must be sSv^E^ ,°f PIaad er as 
application under Order YXYIIT < ? C< to i )resei, t an 
other conditions detailed^ n.le 3 mUSt fu,fil tb c 

sue as a pauperis ^resentm^T /° r P . el '’“ ission t() 

of a power-of-attorney granted bythe'plain tiff 
HeldVZ a dul P r cert 'fieated Muklan t "'° 

had an 

authorized for the presentation of s „chan°o mT C r" y 
tins was not a due presentation within the PP a °"’ 

19.3 ' LHAKNJIr Singh, 80 P. L. It 

__ _ 448 

ferest after date final for redlmZ' **’, ^ (*)—/«- 
^e'Ta^’ tha't^ 

expressly refer to the pavme^rt’tete. <,0t r " ,,r 

date fixed for redemption i<? eie . st ft ttcr the 

to allow interest at the contract ratc^The'' I ref " si "g 
should be construed as nrovidin li I 10 docu, nent 
intended to make a compK'emZct ' 

Ids' s^r:p,isi t "on ai nn lst a '* 

the acquisition was made out of the”/ ''. P *.°'’ e t,1H t 
exertions unaided by familv f * ° f his 

does not mean that the fact 'nnf P TV ‘ But tllis 

showing that there was no sou .‘ e X f W 1W0TWl l ’- V 

except such unaided exertions * ne available 

Where, therefore, it append that th • • , 

property was of verv little thin * i 3 ", Wt fami, .V 

?o surplus income left Jut of wd tdi X W ‘ s 
ill suit could be acquired: tlle properties 

Ue/d, that the properties were shown lo¬ 
ot exclusion to be self-acquired m mJ? a process 

u PiCHA, Asar,, 2 L. W. 23^19.5; 

—— —-- -_ q 34 p » I ©5 

plication to make decree absolufp 

Court, duty of, to pronomme j'udgm f — 

Ot Limitation Act, whether aJplSe to app^ J4 

o. 34, r. 8 2,1 

O, 35. h 8 






pleader suit—.AgentsRaihcau rl ^ Inte ^ 

rsftrss S5"'c" •' 

carriage does not bfcotne anagJu^offl S '°° ds for 
within the meaning of Order °X XYV "I cons tgnor 

Civil Procedure Code 1908 Z, V ’ r " le 5 °f the 

pleader suit against’ the c’onsiguoZanJ 6 inter ‘ 
claiming adversely to the consignor r n" 7 Part - yr 
lae Himateal r. B. B. & c. I By 17 if‘r £ HANGAN - 

" ~ -— --q oft m * 948 

t"ni iYzr ance of def ^< w 

The object of a security bond executed under 
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Civil Procedure Code—0W8) 

Order XXXVIII. nil.- I. *>f tl.<- Civil IW'I'"'' 
i< merclv ... s.-rmv tl.r ri-fl.ls »f •!'<’ .1I’*> r 

creditor iiivl C.ov.ri.. are n<»r inlm-stcil in I »■ 

pmceedintrs . V way. l» '- 1 ' ''nt-ma-cl »nlv 

on tlir a|i|iliratinn of .!„• jud-mcnt-crcditor . 

tlicii ouh to tin* extent of the sum ot money touml 
payable under tin' decree. S. UrssKiNVM S.uk- 

MAN.it V. Ski-kktakv ok Statk, 8 *. L. K. 2/0 92 

___ o. 39, r. 2 -Manila. 

I,,,'/ i n i •> net ion, whether van hr gva iitvd on mtrrlnrn. 
hull a pyl 'ration. 

A Court lias power to remedy an injury or w rung 
l»v a mandatory injunction on an interlocutory 
application. B. ClIAMPSKY Mhimji »V Co. r. JAMNA 

Flock Mii.i.s Co., 10 Mom. 0. K. 566 *21 

______ 0 . 40 , r. t— Receiver, 

appointment of, ground for-.last ami convenient - 
.1 iiihjinrnt-ilrhtor mil he reduced to poverty ij hi* 
pro[>erties are sold, if ground for appointment of 

Recei rcr. 

Tin* fact that n judgment-debtor will Ik* reduced 
to poverty if his properties art* allowed to lie sold 
is no ground for the appointment of n deceiver of 
his properties advertised for sale as in all cases in 
which a judgment-debtors property is advertised 
for sale, he is liable to become poor. 

\ n appointment of a Receiver in such a case is not 
just and convenient within the meaning of Order XL, 
rule 1. Civil Procedure Code. C. Kamksiiwak Singh 

r. Miikekmiari Sixgii 505 

-- — --0.41, 1** 4, applirahili- 

t ,j r,\ _/) yrre on a ground common to all pomes 

Partition -Costs severed — App al by one defendant, 
reversal of. 

It is not necessary for the application of Order 
XL1, rule 4, Civil Procedure Code, that the decree 
should proceed on every ground common to all the 
parties. It is quite sufficient- if it proceeds on any 
ground common to the party to which the appellant 
belongs. 

Therefore, the fact that a decree for partition which 
proceeds upon a ground common to all the parties is 
severed so far as to make each party of defendants 
liable for the costs allocated against it, does not 
prevent the Court on an appeal bv one defendant 
to make an order that will enure to the benefit of all 
the defendants. 

Where there is no bar to the application of Order 
XLT, rule 4, Civil Procedure Code, it is not 
necessary to invoke the aid of Order XL1, rule 38, 
which gives the Court of Appeal very wide powers 
for tho purpose of doing justice between the parties. 
C. Ambica Pkosad Singh v. Pardiiif Sinoii. IS) C. 
W. X. 233; 42 C. 451 446 

-- | O. 41, I*. 6 —Objection 

to finding not filed nothin time allowed , effect of—Ap. 
police Court, power of to go behind finding. 

Order XLI. rule (5. of the Civil Procedure Code. 
]S>0S, provider that after the expiration of the period 
fixed by the Appellate Court to tile objections to the 
finding returned by the Court of first instance, it 

should proceed to determine the appeal. The effect 

of not presenting a memorandum of objections 
Avitliin the period fixed is not that the finding 
becomes final: the Appellate Court can still <>-u behind 
and ups'et it. A» Lodkaj i>. Xatuu ° 597 


Civil Procedure Code—(190S)— contd. 

--0.41, rr. 7,8 64 

- -- 0.41, r. 10 — Appeal , 

seenrilg far rusts of—Sait not vexatious—Appellant 
haring no money, whether bound to givc security. 

Where it cannot be said that the suit is merely 
vexatious, the mere fact that tin appellant has no 
monev of bis own but lias got relations who havo 
money to pay, is no sufficient ground for demanding 
security for the costs of theuppeal. C. Raghunath 

Singh V. Prkya Sakhi Dkiu, 19 C. W. X. 446 598 

— O. 41, r. 19 64 

— O. 41, r. 23 485 

-- 0.41, r * 27,0.47, 

r. I — Appeal —Application, preliminary , to file fresh 
evidence , legality of — Application, whether sustainable 
— Appellate Court, power of — Additional evidence, 
ad mission nj, 

A preliminary application to admit fresh evi¬ 
dence before appeal is beard is not warranted by the 
terms of Order XLI, rule 27. 

An application to admit fresh evidence discovered 
out of Court by the parties comes under Order XLV1I, 
rule 1, not under Order XLI, rule 27. 

Order X LI, rule 27, does not authorize an Appel¬ 
late Court to admit fresh evidence, documentaly or 
oral, and whether or not it was in existence at the 
time of the judgment of the lower Court or at the time 
ilu* appeal was preferred, unless the Appellate Court, 
after examining the evidence on the recoixl, eomes to 
the conclusion that it requires tlie additional evidence 
in order to (‘liable it to pronounce judgment, namely 
that there is a lacana or defect in the evidence on 
the record. C. (J.\KI»KN Rk.ACH SKINNING AND MaNU-, 

K.u'Tr ring Co. v. Secretary of State for India, 19 . 

c. w. x. 401 865 

-0.41, I*. 27 —Appeal 

— AV/r endenee, admission of, illegal—Decree based 
on such new evidence , if sustainable. 

Where an Appellate Court, during the hearing 
of an appeal, having before it a petition only for the 
admission in evidence of one single exhibit and 
evidence connected therewith, admitted other 
exhibits and evidence without any petition there¬ 
for and without recording its reasons, and dis¬ 
posed of flu* appeal after considering the evidence so 
admitted: 

Held , that the order of the Appellate Court 
admitting the evidence was opposed to tho pro¬ 
visions ot Order XLI, rule 27, Civil Procoduro Code, 
and that tin* decree based on such evidence could not 
be supported. IYI. Am vamithu Pillai »*. SlNNAYA 
PiLLAI j I 

—--O. 41, rr. 27, 33- 

Appcl Info Court, i oners of—Reception of additional 
evidence "Substantial cause," meaning oj — Error$ in 
decive — JDgh Court, power >a\ eorrect in absence of 

•»).•(? Oj tfi*' pUfti* •. v 

An Appellate rmirt entitled lo receive addition 14 ! 
evidence it it thinks nccc^sarv todo so in tlie interest 
of justice. 

I he (Usability to produce documents in the first 
( ourt tor causes not due to fault or negligence of the 
party is substantial cause’’ within the meaning of 

Older X LI, rule 27 (M. of Hie Code of Civil Procedure^ 
tor admission of such evidence. 
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Civil Procedure Code-(ioos) —corn (1. 

A High Court is entitled to correct errors in the 
decree of a lower Court even if some of the parties 
are not present before it in appeal. M. Venkata- 
chela Pill a i e. Kang a Pjllai, l I,. TV. 771: (1915) M. 
w.N.idn 694 

'■ - O. 4 I I I*a 27 - Appel- 

Idle Court, powers <>J , tv admit aildil ional evidence — 
Evidence on record otherwise unintelligible—Mutual, 
open and current account —Burred items — Guardian , 
power of, to accept. 

t Under Order XL I, rule 27, of the Civil Procedure 
C ode, 1908, an Appellate Court is entitled to admit 
additional evidence when the evidence already on 
record is unintelligible without it. 

A guardian of a minor can accept accounts on the 
looting that they are mutual, open and current ac¬ 
counts even if some of the items may be barred bv 
limitation. IVI. Scuba Naidu r. Ethirajmmal 640 

~ O. 4 I , I*• 31 — Appel¬ 

late Court's judgment—Finding on each material issue 
necessary. 

An Appellate Court’s judgment which does not set 
out the points for determination, the Court’s decision 
thereon and its reasons for so deciding, does not fulfil 
the requirements of Order XLI, rule 31, Civil Pro¬ 
cedure Code, and cannot be upheld. M. Periammal 
r. Vaithilixga Udayar 354 

--O. 41, r. 33 694 

~ O. 4 I , K » 33 — Appel - 

late Court, power of, to set right decree although 
respondent not appealing. 

An Appellate Court has power to set the decree 
of the Court below right even in respect of that 
portion of it which is against the respondent and in 
respect of which the respondent has not appealed. 
A. Mordhaj Singh v. Jahangiri Mal 428 

-O. 43, r. 1 687 

-0.43, r. I (j) 270 

O. 44, r■ 1 — Appeal in 

forma pauperis— Applicant, right of, to be heard _ 

Court, power of. 

An applicant applying for permission to appeal 
against a decree in forma pauperis is not entitled to 
be heard in person of by Pleader before the Court 
exercises its power to allow or reject the application 
IVI. In re Paramasivam Pillai 


10J1 




O. 47, r. I 

Sch. II, para. 10 

427 

..... . Sch. II, para. 17- 

—Application to Jile reference, whether suit—‘Suit ’ 
meaning of—Order setting aside award, whether a 
decree — Appeal. 

A suit is a process for the recovery of a right or 
claim and can be prosecuted either in a regular 
Court of Law or partly before a private tribunal”and 
partly in a Court of Law. 

An application to file in Court an agreement to 

refer to arbitration merely asks the Court for assis. 

tance to prosecute a claim before a private tribunal 

and cannot be converted into a “suit” by the mere 

process ot numbering and registering the application 
as a suit. 


Civil Procedure Code 


(1908)— concld. 


An order setting aside an award is not a decree 
within the meaning of the Code and is not appealable 

l'r S *< 50 ^ X " IAr ' C1 ' AX0 MUL0MU ' R-MJI-mal, 8 s! 

60 

Sch, II, para 20 




(I) Sch, II, para. 21 

Coercion. See Contract. 

Colonial Courts of Admh a u 

Act, 1890, (53 & 54 Vic c 

S. 2 (3) (a) * IC " c - 27,, 

C ^ mP w f l ieS A ct(VI of ,es 2), S. 58- 

proceeding Share-holder, right ofto have t,Life ‘J s 
WuH-ttj"* Sufficient raise- 

ci^'i^tho 11 co:r oW v» - 

but before registration tin* 01 1 °^ lstr ation 

liquidation, the shareholder is entitled "L 1 "’°"“ ”.' to 
58 of the Companies Act to have the ' e ‘' SCCti,m 

transferees entered in 1,if,,it the " amps "1 >‘is 

""'y he s ,:r ahse!:;f i> ors,rvf:;r n ' l)i,tories 

default or unnecessary delay in c.iterin^h.PftTf “ 
.ho register on the part of the Company B r 
1 hk Inman Specie Bank, 17 Bom. L K. 34: ’ 

S. 147 



312 

Liquidator for recovo^ hy 0fticial 

Defendant haWng VonoV i/fit!, 

Compam—Set-off 7 n ,IXI <] 

s. 150 




151, 173, 177 (b) 

( our/ /„ . 7 * 


(I )-Jurisdiction of Court to revise order sue mora 

of for payment 

which was being voluntarily wound uifv “ C '° ni i )a! 0'- 
by the District Judge who | ln «- ’ " ns d, smissed 

suo moth revised his order and un dV* 1 ’ s . llbse( l ,le ntly 
Companies Act directed the S' f Ctl ° n 61 the 
the sum due by him. The annoni bl,t ? 1 7' to P a ) r up 
was dismissed and the contentiow”^ the order 

that the District Judge had no nowo * 16 a PP° J,an t 

revise his order was disallowed: P 8M0 mof " to 

Held, on second appeal *i 

valid, for section 151 of the Com J 10 . conteiltl * 011 was 

apply to the case of a Comifanv^I”- 6 ? Act did ”'»t 
voluntarily wound up p v, „ ^ " as being 
perob, 13 P. L. R. i 9 ]g ’ V '- NAK Singh r. Em- 

__ 281 

JS&JS5S"*- " l “ “ * t&dSL 
•-te ,r<™ ™ 

and inspection of the books aod tor ^ c,isc °very 

and for the examination of certain oTiti tv & Com P ail .y 
Court ought to be satisfied that t ,ts . ^n-ectors, the 
r.ml beneficial for the purposes of tl , . nc V. ,,r - v is just 
not merely intended to ,^1'“ 

Directors and Manager. a,H an «oy tlie 
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Companies Act—08*2)- ^ni.i. 

An lies against an order made for tin* 

examination of Directors, when* tlie order impugned 
h vexatious or oppressive so far as the appellant is 
concerned ami wh»*n it is not necessary or beneficial 
for fir* purpnsps of flu* \vin<lin<j-up. 

1 1 is in rlie discretion of tho Court conducting tin* 
winding-up to determine whether it will exercise 
the powers vested in it by sections i62 and 103 of the 
Act. hut the discretion must be exercised judicially 
and not without consideration. P. llARKISHEN Lu. 

Saraswati K am, 77 P. b. It. 1915; do P. P. 11*15 


_-_SS. I 69, 2 \ 3—Api>ral pre¬ 
ferred to Divisional Convf returned for want of juris¬ 
diction —Extrusion of timr—Liability of rontnbntorirs 
— Duty of Court to deride objections — Transfer. 

Where appeals against tin* order of the District 
Judge making the appellants liable as contributories 
were lodged in the Divisional Court within three weeks 
from the date of the order and having remained 
pending in that Court fora longtime, were returned 
to the appellants for want of jurisdiction and wen* 
finally presented to the Chief Court: 

Held, that as the appeals were lodged in the 
Divisional Court well within three weeks and the ap¬ 
pellants had a bona fide belief that that Court was the 
proper tribunal to entertain them, this was a lit ease* 
for extending the period prescribed by section DID 
of the Companies Act, 1HH2. 

It is the duty of the Court to inquire into and 
decide the objections raised by the contributories to 
their liabilities as such. P. (Janksha Singh /•. 
Shankar Lai,, 50 P. W. K. 1015; 138 P. L. R. 1915 

142 

—- s. 163-t 'om panics Act t 17/ 

of 1013), 284— Appeal—Sot lev not served within 
three weeks —Second appeal ineompetent—Procedure 
under old Ad, applicability of —Pending cases. 

Section 284 of Act VII of 1013 expresslv provides 
that for the purposes of the pending proceedings the 
old Companies Act shall be deemed to remainln full 
force. 

Where the Divisional Judge dismissed an appeal 
on the ground that notices were not served within 
three weeks on the respondent as required bv section 
169 of the Companies Act, 1882: 

Held, (I) that a second appeal was not competent; 

(2) that having regard to the fact that section 1G<) 
of the old Act was applicable to the case the lirst 
appeal was rightly rejected, p. Thakvk lUs r 
OfFtcur, bittifttiATOR, tttt: Peshawar Han k, I, TI( „ , m 
* • -it# lyio ^0 

Where the lquidation of a Limited Company 
began before the new Act VII of mil „„ ' 

force., all the proceeding, in .L 'v i “ I" ; 
c udmg the course of appeal are governed by , ‘ 
old Law as is provided by s-*eti m 2-U !,f #i 
Act VII ot 1913. Therefore, an appeal i. burred bv 


Companies Act —(i«s2)—concku 

tirn ' if notice r»f appeal is not served on respondent 
within three weeks according to the provisions of 
section 16 ) of th? old Act \ I of 1882. 

Hut if an app *a! b? presented within the pres¬ 
cribed period, the Appellate Court can extend tho 
time if required for service of tlm notice. P, Khiam 
]{am r ()kfI/. Liq , Peoples’ Bank, 43 P. W. K. 191? 

1 3 P. L. It. 1915 600 

— - - —————— s« 169 —Settling a share- 

holder \s name on list of contributories — Forfeiture of 
share s —deneral notice fa forfeit shares by Company 
— Absence of resdntioii to forfeit share of certain 
shir,’-ladder, effect of — Share-holder, whether can 
insist on forfeiture — Claus ’ in Company's Article s 
lli if shares a ill ipso fact.) b * forfeited on default, 
effect of — I) fault in p iyin.'iit of calls—Option of 
('amp my f i f ufeit. 

To constifutea valid forfeiture of shares there must bo 
power to forfeit, and intention to forfeit, and a notice 
of that intention, and further, the intention must bo 
actually carried into effect. A default, in piyniont 
of calls do»s not ipsifieto bring ah vita forfeiture, 
nor do *s tic* intention to forfeit not carried into 
• If »cf am >unt to a forfeiture 

A Comp any has got the option t > forfeit or not and 
unless the option is exercised the defaulter continues 
t > he a member of the Company. Even where tho 
Articles provide that a forfeiture shall take place 
ipso facto on default in payment of calls, tho 
delaulting slmre-holder cannot insist on the clauso 
acted up ni. P. (iokai. Cii .\nii v. Lahore Bank, 31 
l‘. W. It. 1915; 99 P. L. It. 1915; 36 I\ R. i9lo 431 


ss. 173, 177 (b) (I) 


s. 219 


281 

142 


S. 254 —Power to mike rules 

limited to certain proceedings—Costs in other pro- 
ccedinys regulated by rules un l-r th' lli ih Courts 
Act. 

llm power of the High Court to make rules 
specially relating to Company applications is con¬ 
ferred by section 254 of tin* Companies Act (VI 
ol 1882), and that power is limited to making 
rules concerning the modi* of proceeding to be had 
tor winding-up a Company, and for giving effect to 
the provisions contained as to the reduction of 
capital and th** sub-division of the shares of tho 
Company. For the purpose of regulating the costs 
in other proceedings in Company matters, recourse 
must, b * had to rules framed by the High Gpurt 
end *r its rule-making power under the High Courts 
Ael. B. D vmohak Moiioi.ai. 0inning it Manufac¬ 
turing Co., Ltd. r. Nvginoas Mauani.ai., 17 Bom. L. 
H- 297; 39 B. ;\S 1 359 

Companies Act (VII of 1913), s. 96- 

Agreement to refer all disputes beticccn parties to 
arbitration-•('onfrarl n-d inrl 'r seal of Company^ 
legality of. 

A contract to refer to arbitration any dispute whioh 
might arise between a Company and an individual 
h not illegal because it is not under the seal of the 
Company, a. Gaxgks Sugar Works, Ltd. v. Nubi 
M,a »* 1» A. L J. 312; 37 A. 273 
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S. 184— Contributory — Share - 
hohler—Repudiation of liability— Waiver—Acquies¬ 
cence—Interpretation of Statute—Person agreeing to 
take share upon special conditions—Conditions 
precedent and subsequent, effect of-Allottee, conduct 
of — Estoppel. 

Where the provisions of the Indian Companies Act 
are not at variance with the law obtaining in England, 
decisions of the English Courts mav be followed to 
interpret the provisions of the Companies Act. 

The appellant contended that the General Manager 
of the Company, who allotted the shares to him not 

having been properly given the authority in this behalf, 

the allotment was not valid. It appeared that the 
appellant not only paid money at the time of allot¬ 
ment but also subsequently acted as a share-holder 
without any objection having been raised as to the 
validity of the allotment: 

Held, that the contention could not be allowed. 

The law recognizes that the observance of for¬ 
malities^ may be dispensed with, and irregular, as 
distinguished from void, transactions may be con¬ 
tinued. Consequently, a person may become a share¬ 
holder to most, if not to all, intents and purposes, 
without complying with all the formalities prescribed 
in that behalf by the Statute, Charter, or deed of 
settlement constituting the Company and although 
there may have been irregularities in the issue *of 
the shares to him; for if, notwithstanding these 
circumstances, he lias been treated as a share-holder, 
by the Company, and has acted as a share-holder, 
both he and the Company will be estopped from 
denying that he is a share-holder. Once the shares 
have been registered in the name of the allottee and 
he has done acts only consistent with his being a 
member, he will be taken to have agreed to take 
the shares or at any rate he will be estopped from 
denying that he had so agreed. 

But even where the agreement is void, if the 
applicant’s name is put on the register and he, with 
full knowledge of all the facts, does acts which are 
only consistent with his being a share-holder in 
respect of such shares, he will be bound as a share¬ 
holder. In such a case, the placing of the applicant’s 
name on the register would seem to amount to an 
offer and the acts done with full knowledge to be an 
acceptance of such offer. 

. contract induced by fraud or misrepresentation 
is not void but voidable at the option of the party 
whose consent has been so obtained. But the riHht 
of rescission which is ordinarily available against the 
Company cannot be enforced against its creditors 
■who arc the persons vitally interested in the windiim- 
up. ° 

The share-holder who seeks to be discharged must 
have repudiated the contract and have gotliis name 
taken off the register, subject to the qualification 
that if he has before the commencement of the 
winding-up taken proceedings to have his name 
removed, that will be sufficient. 

If one share-holder commences a litigation to 
have his name removed and there is an agreement 
between the Company and other repudiating share¬ 
holders that all the cases shall stand or fall by the 
result of his litigation then if that case is decided 
in favour of the litigant share-holder the others will 
be relieved. 


Companies Act— (1913) —concld. 

A person cannot be settled on the list of contr- 
mtories ll before the commencement of wiudin«- 
U P lie lms not only repudiated his shares but has 
also asserted his right to repudiate them in an action 
by the Company to enforce calls upon him. 

I he position of a person who has agreed to take 
s ‘ares upon special conditions depends upon the 
determination ot the question whether the conditions 

are conditions precedent to his becoming a sliare- 

ioidei or conditions subsequent. In the latter case 
or where the condition precedent has been waived, 
the appheant for shares is a share-holder. 

. n th ® allottee transfers his shares or attends meet¬ 
ings and accepts dividends, he will be bound by his 
acts and cannot rely upon the non-performance of a 
condii'o” preceded. P. Piara Singh r. Peshawar 

R 1915 D '’ ' N LlQDIDAT10N ' 22 P - L- K- 1915; 54 P. 

S. 284 90, 600 

C °i m .P any ' —Contl ' act—Contluut with Company, 
whether can be altered by resolution of Company 

Q/f gy 

C ?^ PCf ?r Sati0n ~ Com l ,laint of theft before 
\ Huge Magistrate-Report to Police officer- 
Uliaige—Compensation, right to 104 

Improvement - Presumption 


whether can delegate his right 

« p *07 

o p c Contract. 


Complainant, 

Compromise. 

relieved. tWW °“ Ponal-Def e ,uUint, whe 

I lie plaintiff sued the defendant to recover certain 
Th°e P sn-f W 11C1 Was soltI h y t,le la tter to the former 

lhesuit vas compromised on condition that the 
defendant should pay into Court a certain sum of 
numeywRlnn a certain date and that he should «*et 
back the promissory notes exhibited in the suit a°nd 

d^r ^defmif G t t0 ^ within the ^d 

, 1 m* i * eudant P aitl the money within the 

the date On T T™ and de P osited them after 

faction °o-( the dem-er' ymg ** 6nteri ^ 

o-i^ntoUm re S ardin S Possession to be 

ZZ ! 1 P the conditions were not com- 

pus =sr sr asst a 

— of criminal case—Consideration 


decree, setting aside of 337 

Confession of co-accuscd, when to be acted 


upon 


, Jolnl trial oj person v;ho confesses 

Wl"V 1 acciMed —Admissibility of confession. 

Trnrio^^^ several persons were tried for an offence 
undei sections 211 and 109 of the Indian Penal 
Code and one of them entered confession, but 
not being convicted on the plea of guilty was tried 
jointly with the other accused: 

Held, that his confession was admissible in evidence 
as against all the accused. A, Emperor v. Dip 
Narain, 13 A. L. J. 337; 37 A. 247; 16 Cr. L. J. 327 
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tl It- 


lo:; [ 

Confession-c iicl.i. 

__._„_ I’lrii >'i \inilty, <ih‘ H •>"' 

" Incriminating >1 'I I •' nir ii I made 'I' 1’" "'/ 

an .,) .iv . I . 

j,..., /„ . - (.M r "] . . 

i""™ 1 "" - w r " 

_ Heah-ar Art (I >•/ 1ST2J, «. ^»>. -<• • t0 - 

Wlii-rf to a chaw uiulcr section 3i0, Imliiin 1 
Cndc. thcacciisc.lma.le the tnllmvi,if.' answer 

• [ did not commit rape. I only lield the huh 

that the answer constituted a plea of guilty. 
When' the accused at the time <>t making an nicn- 
miuating statement is enfeebled by illness and is nn- 
detemled, a withdrawal of the plea can he allowed H 

tlu* accuse I wishes to withdraw it. 

So part of an incriminatm" statrmrnt whothor 
amounting to a confession or not, written hy an accused 
person himself while in Police custody, is admissible 
either against him or against the person jonitly tried 
with him unless it has led to the discovery ol any 
fact within the terms of section 27 of the Evidence 

Act I of 1*72. . x .. 

A deposition (not amounting to a confession; ot a 

person recorded on solemn attirmation by a Magistrate 

is admissible against the deponent only but not 

against any other person jointly tried with him. 

°A statement made by an accused person before a 

Magistrate who subsequently commits him to the 

Court of Session must Unrecorded in the form pres- 

cribed by section 3(j4, Criminal Procedure Code, 181)8, 

but any defect, therein can be cured by proving it by 

the evidence of tlie Magistrate who had recorded it. 

A confession of an accused is not admissible under 

section AO of the Evidence Act, against a eo- 

ncciised if the former is convicted on his own plea of 

guilty. P. Emperor r. Sjh'I.dham, 44 1*. W. R. 

1914r; 10 Ck. L. J. 257 145 

--, recording of—Confession retracted, 

evidentiary value of 73S 

Consideration—Compromise of criminal case 

550 

- Hundi — Plaintiff giving evi¬ 
dence for consideration —Presumption, whether 

arises 390 

- ^-Retaining of amount 555 

- - -—, whether mortgagor can ques¬ 
tion the passing of a 25 

Conspiracy —Murder. Sec Pknai, Conn, s. .'{02. 


Construction—concW. 

Where a Court does not itself actually decide a 
11 )• i 111 but simplv expresses its concurrence with 
an obiter dictum quoted from a ruling, its finding on 
tho point is not res judicata. 0» AMIR MlRZA i\ 


Construction of deed — Compromise— 

Absolute estate, creation of 


interest 


H aimak Mirza, 2 (). L. .J. lid 

-of Will 


217 

130 


Canons of construction 


-of document— iw diem 

161 

* Will, interpretation of — 

Moveable propei ty only, c ha rye oh—H us judicata. 
Where a Will provided that a certain stipend was 
to be paid to a person out of the testatrix’s allowance 
from wasil.a and notes, etc., and that the whole of 
ln r landed property was lo he divided anion-her 
relations according to their lawful shares: 

Hrtd, that the stipendiaries must look for payment 
only to the fund consisting of the notes and the 
rest of the testatrix s moveable property, and not to 
her immoveable property. 


481 

Contempt of Court— Newspaper Article 

738 

Contract- Act of (iod, how. far excuses non- 
performance of contract 5 

- —- Agreement to purchase — Option to with • 

draw- Earnest money , rejnnd of, on withdrawal . 

Where an agreement for the purchase of a house 
.rives an option to the purchaser to withdraw' on his 
being not satisfied with the defendant’s title, he is en¬ 
titled on his withdrawing to a refund of the earnest 
money given, p. Bia Ditta r. Rattan Devi, 24 P. 

L. R.1915 12 

-— I trench of contract of marriage—Cause 

of action —Suit for damages —Action founded on 
conspiracy—Malice — Fat hers right to breach of 
daughter s engagement according to Hindu Law 

408 

———- — 4 ('. /. /.,’ meaning of—Bill of lading — 

Insurance against tear risks — Purchaser, whether 
bound lo pay the premium—Shipment at enemy port 
-Royal Proclamation forbidding trading with enemy, 
effect of. 

A e. i. /*. contract is one under which the pur- 
chaser is hound to pay the stated price for the goods 
on tender of the documents showing that the goods 
have been shipped for transit, to the port of 
destination, duly insured according to the terms of 
tin* contract, and that freight has been paid. 

A bill of lading, as known to merchants, is a 
receipt for goods actually delivered over and shipped 
cm board the ship named therein signed by tho 
captain of the steamer or his representative, and no * 
document which does not conform to these corn 
ditions can strictly be called a bill of lading. 

A c. i. f. purchaser is entitled to ask for a bill of 
lading, for he is not hound to pay upon proof merely 
that the goods have arrived at the port of departure. 

On the 9th of June 1914 the defendants contracted 
with tho plnintitT for the purchaso of five tons of 
round copper hot toms *V. i. f. Mahomerah, net cost 
in Bombay against bill of lading.” The copper was 
shipped on hoard the steamer Tnugistan on or about 
the 28th July 191 L On the 5th of August in con* 
sequence of war having broken out between Great 
Britain and Germany, the plaintiff’s agent in England 
insured the copper against war risks. The documents 
arrived in Bombay on the 7th of September, where¬ 
upon the plaintiff demanded payment of the price 
and tin* war insurance premium which latter tho 
defendants refused to pay. By another contract in 
writing, dated the 17th July 1914, tho defendants 
purchased front the plaintiff IKK) bags of sugar C. i. A 
Mahomerah, July shipment, the defendants undertak¬ 
ing to pay for the sugar in Bombay against the bills 
11 n. I lu .'ii^* ir was shipped at Hamburg on 
hoard the' steamer Nieonvedia on tho 28th of July 
and was insured against war risks on tho 29th« 
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Contract— contd. 

The documents arrived in Bombay on the loth August 
■when the plaintiff demanded payment, which the 
defendants refused on the ground that there were 
no bills of lading and that owing to the war and the 
Royal Proclamation of 5th August, the contract had 
become impossible of performance: 

Held, (1) that as the plaintiff was not bound to 
insure the copper against war risks, the defendants 
were not liable to pay the war insurance premium; 

(2) that in view of the Royal Proclamation the 
second contract had become impossible of perfor¬ 
mance and the defendants were not liable to pay. 

It is certainly desirable that a Judge trying a com- 
mercial cause should have a power to dispense with 
the technical rules of evidence for the avoidance of 
expense and delay which might arise from commis¬ 
sions to take evidence or otherwise. B. Nissim 
Isaac Bekhor v. Sultan alt. i Shustary, 17 Bom. L. 
R. 243 433 

-through coercion - Plea, whether sup¬ 
ported by suspicion or mere probability 92 I 

-"Company—Contract with Company, whc- 

flier can he altered by resolution of Company. 

Once the rights of parties dealing with a registered 
Company, have become fixed by a contract, the 
Company cannot by a resolution subsequently passed 
by it alter those rights. IYI» Coxjeevaram Hodg- 
SONPKT V. KaNDASAWMY 847 


Mortgage, decree on—Payment by mol t 


gageo to set aside sale of mortgaged property in 
rent decree—Mortgagor and mortgagee, relation¬ 
ship of—Mortgagee, right of—Lien —Remedy pro¬ 
vided in mortgage-deed, nature of 57 I 

- Mortgagor and mortgagee —Compromise — 


Tjijuity of redemption —Agreement to release—No irrit- 
ing or registration—Agreement acted upon for 35 
years —Locus penilentise and rei intorventus, doc¬ 
trines of — Mortgage , 'whether can he re-agitated — 
Equity. 

The locus penitentix or “the power of resiling 
from an incomplete engagement, from an unaccepted 
offer, from a mutual contract to which all have not 
assented, from an obligation to which a writing is 
requisite, and has not been adhibited in an authentic 
shape,” exists only where the parties stand upon 
nothing but. an engagement not final or complete. 
II, however, the aciimrs and conducl of the parties 
are founded on, then the plea of locus pr, t ilenti;e 
is excluded by ret mferventus, which raises a 
personal exception. Such an inference is drawn “from 
any proceedings, not unimportant, on the part of 
the obligee, known to and permitted by the obligor 
to take place on the faith of the contract, as if it 
were perfect, provided that they are unequivocally 
referable to the contract and productive of alteration 
of circumstances, loss, or inconvenience, though not 
irretrievable.” 

Equity will support a transaction, though clothed 
imperfectly in legal forms to which finality attaches, 
especially if it had been acted upon by the parties for 
a long time. 

In certain proceedings between the mortgagor 
and mortgagees, in 1873, prior to the passing- of 
the Transfer of Property Act, in respect of certain 
mortgages of 1848 and 1871, the parties entered into 
& compromise whereby it was agreed that the 
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equity of redemption in a portion of the mort¬ 
gaged properties should be released in favour of the 
mortgagees, who were from that time forwards 
to be solely entitled to the ownership of the portion 
so released, that the mortgagor was to be absolutely 
entitled to the portion retained by her free of the 

encumbrance and that a convevance was to bo 

% 

executed by the mortgagor to the mortgagees in 
respect of the properties in which the equity of 
redemption had been so released. No conveyance 
was actually executed, but the parties acted up to the 
terms of the said arrangement and enjoyed their 
respective lands and alienated them also. In a suit 
brought in or about 1908 for redemption of the 
mortgages of 184S and 1871: 

Held, that as the transaction took place before the 
Transfer of Property Act came into force no writing or 
registration was necessary to complete the conveyance, 
that even if it was defective or inchoate, the conduct 
of the parties and the approbatory acting or homolo¬ 
gation of tlie mortgagor had supplied the necessary 
defects and that the existence of the mortgages could 

not be re-opeued. P. C. Mahomed Musa c. Aghore 
Kumar, 17 Bom. L. R. 420; 21 C. L. J. 231; 28 M. L. J. 
548; 19 C. W. N. 250; 13 A. L. J. 229; 17 M. L. T. 143- 
2 L. W. 288 930 

- Person having two estates larger and 

smaller conveying entire property without limitation 
— Inference — Principle—Exception 
Where a person lias two estates, one larger and the 
other smaller, and purports to convey the entire 
property without any words of limitation, he must 
t I be conveying the highest estate 

he has: that is to say, if an executor having a one- 
third personal beneficial interest in the estate pur¬ 
ports to convey the whole of it without qualification 
oi limitation, he must bo taken to be convoving 
in his character as executor and not in that of one 
having a beneficial interest only in a fraction of the 
whole estate purported to be con veyed. 

Upon this general principle, exceptions may be 
grafted with reference to the particular facts of 
particular cases. B. Gaxcabai v . Soxabai, 17 Bom. 

L. R. 303 544 

-of sale unregistered, whether creates 

interest 946 

■ Surety—Bail, person giving—Contract 

with third person to be indemnified—Forfeiture— 

Uomract, whether legal 560 

Contract Act (IX of 1872), ss. 14, 19, 

64, 65— Fraud at time of entering into a contract 
and subsequently, effect of—Material alteration in 
terms oi contract, effect of—Contract, whether enforce, 
cldc Ytdd contract—Pa rig deriving benefit , duty of. 
Section 19 of the Contract Act read with section 14- 
deals only with fraud so far as it affects the free will 
of the parties at the time of entering into a contract; 
therefore, the explanation to section 19 must not be 
taken as meaning that any subsequent fraud will not 
affect the validity of the original contract. 

A contract is vitiated by a material fraudulent 
alteration of its terms and is not enforceable at the 
instance of the party making the alteration. 

Any one who has received any benefit or advantage 
under a void contract is bound to make it good 
wi. Chitturi Surayya r. Boddu Ramayya (19UA 

M. W N. 150; 17 M. L. T. 160 > v ^ 
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s. 16 - ] hill unlit -/ IldllC I Hfill- 

,.[■ J, — ( 'i,f"mslnnrr< dnminahny 


r,,- r — ]:-i, d, / 

- • 1 * T- • 

rrs :'*• / —j u nCf\ 

Where n registered three dny~ after its 

CaCCiuiV.h cr.niniin <1 noiliintr in the document - itscll 
r ■> s}k**.v riiru ir wn = a hard bargainor otherwisc ot 
on caD* linif nature, ir i- f<>r the executant ro prove 
thar ir was executed under undue influence. The foci 
that a romponndable criminal ca-c was pending 
between flu* panic? and ibc |*ro?ecnti«»n was ready 
tnrompound rho olYence and r<> withdraw rhe charge 
it' the Inhullal was evocuied and that lie* executant 
was readv t »» execute it on condirion of the with¬ 
drawal of the charge, would not lea<l to tin' necessary 
inference that tin- other side was in a position fn 
dominate the will of 1 In* eveontnni and that In* list'd 
that position to obtain an unfair nd\antnge upon him. 

A. Kw.tr r. P\»;r:ni liW- 438 

--—-SSi I 7, 23, ill. (Cl —Agreement 

among intending pitrehasers nut to hiil against each 

otwhether legal—public policy. 

The plaintiffs entered into an agreement with flu* 

defendant and some others that in case of tun - one 

% 

of them becoming the purchaser at an auction to 

he field hv the Executive Engineer of the right to 

collect Inc, that right was to bo disposed of among till 

the “partners” hv sale to the highest bidder, and 

that tliev would not onlv not hid against each other 
• • • 

hut that there was to he a show of bidding up to a 
certain limit in order to make the Executive Engineer 
believe that there was no combination between them 
and that then* was keen competition among the 
bidders. The right having been sold by the Executive 
Engineer to two of the “partners” the plaintiffs bought 
it from them paying a certain sum over and above the 
auction price and divided this surplus among all the 
“partners”, the defendant receiving his share. The 
plaintiffs then applied to the Executive Engineer for 
a transfer ot the right in their name, and on the 
application being refused tliev sued the defendant 
for recovery of the amount paid to hint: 

Held, that the agreement being fraudulent and 
opposed to public policy was void and the plaint¬ 
iffs could not recover the amount paid under it. S. 
Chattamal Jethmal r. Rewaciiand, 8 S. G. R 247 

40 

--s. 19 57 

-s. 20 5 j 

I S * 20— Planting of trees before 

grant of land—Cancellation of grant—Grantee 
whether entitled to value or compensation—Trans’ 
for of Property Act (IV of 1882), s. 51 5 | 

40 


s. 23, ill. (c) 
s. 35 

rn . S * 45 —Landlord ami tenant— 

JoZ eP':i ren,, ° 0ne *■* Crernl j0inl 

Where a tenant pays off the entire rent due from 
him to one of two co-sharers, he can escane I ini 
-> the other, if he shows that h^yX . o' 
co-sharnr was one made bona fide ' 

»'<■ if th,- i.iiy.nc nt by him was no! made i„ 
lM,t ' 1,11,1 "•"* 10 defeat the claim „r the ,*W 
r,, - sh,,, V '* l, “ «f‘he rent, the la.ter's h , 
T llls '■ "'ro of rent is not affoetc.l 


Contract Act-eonta. 

A ro-sharer who has been paid his share of tho 
rt'nf is not a necessary party to the suit by the other 
for his share. IVI. CitocKAf. ingam Chetty v. Periya 

Kuu rrvx Chktty, 28 M. L. J. 197 141 

-ss. 64, 65 57 

-s. 65 ' 442 

-S. 65, application, of—Agreement 

out to prosecute, whether given under undue influence 
• •/• pressure — Tea nsaclion, set aside — Consideration , 
soil In refund' inaintainohility of. 

If money or security he given under an agreement 

not to prosecute under such circumstances that there 

has been pressure or undue influence, tho transaction 

will bo set aside and the monev or seenrifv ordered to 

• • 

Im returned. 

lint in every rase of illegal composition of a non- 
eompoundable criminal offence, a refund cannot be 
demanded at law. 

Section 65 of the Indian Contract Act does not apply 
to such cases of refund of money. C. A.MJADNRSSA 

Hint r. Rahim Rakas Sikdar, 19 C. W. N. 983; 21 C. 

L. .1.(512 713 


s. 69 


456 


-SS.69, 70 —Purchaser of equity of 

redemption, payment by , of amount not charged on mort¬ 
gaged property — Contribution , right of — Liability , 
when arisa — Rene fit — Opportunity to aeeept or reject 

bent lit. 

A purchaser of the equity of redemption, who pays 
<»ff at (he time of redemption of the mortgage tho 
amount of a bond not charged on the mortgaged pro¬ 
perty, cannot he said to he interested in tho payment 
<‘f thar amount within the meaning of section 69 of 
the Contract Act, so as to he entitled to recover the 
amount from (In* mortgagor. 

Jn order to enable a party to recover money paid by 
him to another under section 70 of tlie Contract Act, 
it is necessary that the party sought to be made liable 
must not only have benefited by tho paymont, but 
must also have had the opportunity of accepting or 
rejecting such benefit. IYI. P.VI.ANIAPPA CHETTY V. 

Rang ac ha hi a it 697 


s. 70 


456, 697 


S. 70 — Plaintiff and defendant co• 
owners oj land irrigated from same source—Repairs 
effected by plaintiff—Defendant benefited by repairs 
Contribution — Option to accept or refuse benefit , ij 
necessary. 

The plaintiff and flu* defendants held equal areas 
of land irrigated from tho same sourco and cer¬ 
tain repairs became necessary for tho preservation 
oi the irrigation works. The plaintiff submitted 
an estimate of repairs to the defendants and called 
on them for a proportionate contribution. Th( 
defendants replied flint they bad no objection t( 
(In* repairs being done but they wore under IK 
. contribute and would not do so. Tin 
plaintiff . effected tin* repairs and brought tho pro 
sent suit to recover a proportionate share of tin 
cost from the defendants. It was found that th( 
lopnirs were lawfully effect oil and tho defendant) 
Mrre benefited by them and the plaintiff did no 
intend to do them gratuitously: 
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Held , that section 70 of tlie Indian Contract 

Act applied to the case and the defendants were 

liable to contribute towards the cost of the repairs. 

Per Ayling , J.—Section 70 of the Contract Act 

does more than reproduce the English Law as laid 

down in Lampleigli v. Brathwait , 1 Sm. L. C. 141; 

Hob. 105; Moore S66; Brownl. & Gold. 7 and ir is the 

duty of the Courts of India to have re sard to the 
■ 

section itself without considering the resrriclions 
imposed by the English Case-Law. 

Per Tyabji, J .—There is no warrant for introduc¬ 
ing the necessity for option of declining or accepting 
the benefit in construing section 70 of the Indian 
Contract Act. M. Saptharishi Rkddiar >•. Secre¬ 
tary ok State, 17 M. L. T. 234; 28 M. L. J. 384; 2 L. 
W. 329; (1911) M. W. N. 250 309 

-S. 73 1S6 

-SS. 73, 2 I 2, ill. (a) — Breach 

of contract — Damages—Agreement to realise money 
and pay debt due out of it—Failure to pay—Suit by 
creditor against debtor—Debt recovered with costs — 
Costs paid, whether recoverable as damages — plaintiff, 
duty of, to mitigate damages. 

A person who undertakes for another to collect 
certain debts due to him and pay certain other debts 
due by him out of such collections, is bound to obey 
the instructions of the person whose debts he under¬ 
takes to collect and if he fails to discharge the debts 
from the collections, he will bo liable for the loss 
caused thereby. 

There is nothing in the Indian Contract Act which 
renders the principles of English Law regarding the 
liability of a party for the consequences of a breach of 
contract inapplicable to India. 

Illustration (a) to section212, Indian Contract Act, 
is traceable to the distinction between collateral da¬ 
mages arising from the retention of money and from 
failure to perform other contracts. 

The defendant undertook to collect some moneys 
due to the plaintiff and out of such collections to pay 
a debt due by the plaintiff to the defendant and a 
third person, but after collecting the moneys the de¬ 
fendant failed to pay the debt. The third person de¬ 
manded an acknowledgment of the debt from the 
plaintiff as the claim was about to be barred by limita¬ 
tion. The plaintiff refused to do so, whereupon the 
third person sued him and recovered the debt with 
costs. The plaintiff then sued to recover from the 
defendant the amount of the debt and costs which he 
had had to pay: 

Held, that the defendant was not liable for the costs 
as the Jaw does not regard consequential damages 
arising from delay in payment of money. ° 

Held further, that the basis of the claim for com¬ 
pensation was that the plaintiff did not act wil¬ 
fully and obstinately in refusing to avail himself of 
his opportunities to remedy the inconvenience caused 
to him, and as the plaintiff in the present case could 
have avoided incurring the costs by giving the acknow¬ 
ledgment asked of him and as he could not be said to 
have acted prudently in refusing to do so, the plaint¬ 
iff was debarred from recovering the costs from the 
defendant under the Explanation to section 73, Indian 
Contract Act, which is an equitable provision against 
the rigour of the law. M. Raxgasamy Aiyar v. 
Venkatarama Aiyar, 2 L. W. 342; 17 M. L. T 253- 
(1915) M. W. N, 246 635 
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- 74 633 

7 ~ .74— Deposit of certain amount 

—Condition oj forfeiture on breach of contract _ 

Amount deposited on!y one.twentieth of the amount 
stipulated to be paid under the contract— Forfeit ,, /V 
or penalty. ' " 

Whether a certain sum of money was paid by 
way of deposit to be forfeited in case of a breach 
of contract or penalty to be relieved against is i 
question of fact to be determined on the facts of 
each case. 

In such cases the smallness or largeness of 
the amount is only a factor in determining whether 
there was deposit in reality, although it goes by that 
name in the contract. * r 

The rule of law applicable to cases of sale, which 

forfeits the deposit in case of breach of contraer 
equally applies to leases also, and there is no essentia! 
difference in the characteristics attached to end, nf 
these kinds of contract, U ' (,t 

Where there is an express contract which 
supdates that on breach of it the amount deposits 
shall be forfeited, that contract must be o-iven c ff 
to without reference to section 74 of the Contract 

Section 74. of the Contract Act 1ms no nnoli 
cation to cases where a certain sum of monel- 

was paid as a precautionary measure for the perform 

a nee of a contract. 1 

Where there are two remedies open to a 
independent of each other, adoption of one does n Z 
show that effect is given to the other also, m ' 

r. C n mi a Chinxa Yegappa Chktty, 17 m L *T ooa 
(1915) M. W. N. 249 U 1 

-— S. 78 aqc coo 


-SS. 108, 178 633 

s * 212, ill, (a) 635 

of-One partner keephig funds auTemplovin-thmn 
for us own benefit-interest, liability for-Miscon 

doct or fraud, if essential-Direction to payTt 0 

Conrt in a partnership suit, if discretionary 
and wnen interfered with in appeal—P» rtc . 1 - r 

the chance of success, if can be ‘permitted to ques* 
tion jurisdiction of Court in case of failure 7 j q 

Contribution. See Contract Act, s. 70 

7 " . . p for—Decree for arrears of 

rent against joint tenants, realised from one enanf 
only—Tenants in possession of separate fi 

f ° r C ° ntrib " tio "’ whether maim 

— 587 

• • / 7 , suit for Government revenue „ 

}o,nl charge on two lands-Payment by oner of one 
—Right to claim proportionate share—Liabilit,/f 

then personal-contract Act (IX of 1872;, ,! s 69 70 
applicability of. 

If a person who owns one of two land*™ 1 4! p 

which the Government revenue is jointly made n 
charge by Statute pays the whole revenue 1 i V 
entitled to claim contribution for the pronnwV 1 
sum due by the other land. Proportionate 

But neither section 69 nor section 70 of the Pn„ 
tract Act ,s applicable as the liability of i> 
owner of the land is not personal, M. Nabaina Pa! 
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Contributories. See Companies Act, i«82, 
-■«. If JO. 1H4. 

_ 9 >oft liner list of—Question, 

whether rnn be re-opened 

Co-sharers— Building improvements - Sale ot 
1,0,ISO I»v .some of co-sdiarcrs during minority of 
others--New house erected l»y vendee Right ot 
minors on attaining majority — Delay in tiling 


- ()uster 


. See Companiks A< t, 1882, s. 254. 

-Ajipeal 

_Sanction to prosecute proceedings 

Co-tenant, possession of, when adverse 
_Intention, whether sufficient 

Court Fees Act (VII of 1870), s- 7 (iv) 

6^4 

----■ — s. 7 ftv) (c) —Suit for tied it - 


y.itinit that 11 refer passed against jdmntift is not bind¬ 
ing on him — Consequential relief—Court hound to 
accept rid nation put by plaintiff- — Ad valorem Court- 

fee. 

A suit for a declaration that an instrument of 
mortgage or sale executed by the plaintiff or a decree 
passed against the plaintilf fora debt is not binding 
on him, is not a mere declaratory suit, but is one with 
consequential relief falling under section 7 (iv) (c) 
of the Court fees Act and the Court is hound to 
accept the valuation put by the plaintiff, on which 
ad valorem fee should he paid. M. Akcnacii a lam 
ClIETTY r. RANUASAMY PlI.MI, 2<S M. li. J. 118; (1915) 

M. W. N. 1 IS: 17 M. L. T. 154 79 


—--- s. 7 (iv) (f). -Suit for ren¬ 

dition of accounts and triadiny-up of partnership 
— Preliminary decree -Appeal — Court-fees tube ad 

valorem. 

An appeal from a preliminary decree in a suit for 
rendition of accounts and winding-up of a partnership 
must hear an ad valorem Court-fee on the amount 
at which the relief is valued in the plaint. P, Kanji 

Mat, r. Panna Lal, 7 l\ R. 1915 262 

-Si I I —Proceedings for ascer¬ 
tainment of profits—Order directiny payment of 
additional Court-fee within jixed linn*—Effect of non¬ 
payment—Appellate Court, whether ran extend time 
— Civil Procedure Code (Act Y of 190NJ, «*. | is, 149. 
No special procedure for dismissal for default in 
payment of Court-fee under section 11 of the Court 
Fees Act is necessary so long as it is clear that 
the parties have had fair notice of the nature of 
the proceedings. 

Where, therefore, in proceedings for the ascertain¬ 
ment and recovery of profits in a partition suit an 
order was made ascertaining profits and directin'' 
the decree-holder to pay additional Court-fee on 
before a fixed date: 

Held , (1) that as the order was merely inserted in¬ 
cidentally in a decision on an application made by the 
decree-holder for a different purpose, there was no 
adjudication or valid dismissal of the suit; 

(2) that an Appellate Court can neither extend the 
time fixed by the first Court* for payment of the 

Court-fee nor reduce the amount awarded and that 

sections 14s and 149 of the Civil Procedure Code do 
not give it this power either separately or mintlv 
IVI. Nathebsa Rowther v . Mahomao Rowthan 


890 
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-s. 13 300 

----S. 19 D — Probate — Will 

dispnsiny of joint Hindu family property in favour 
of survivors—Duty payable — Party , whether can go 
behind Will. 

The Probate of a Will purporting to dispose of 
property hold jointly between the testator and his 
minor son as members of a joint Hindu family is not 
exempted from Probate duty under section 19D of 
the Court fees Act. 

In such a case even the least part of the joint pro- 
pertv cannot be said to have been held “in trust not 
beneficially” at his death by the testator as prescribed 
in Annexure ft of Schedule III of the said Act. 

Wherethe matter in question is Probate, the parties 
claiming under the Will cannot go behind its terms 
or claim any exemption whatsoever upon allegations 
utterly inconsistent not only with the fact of the 
Will itself, but with the express statements made 
therein. B. Kasiiinatii Pauashram i\ Goitrabai 
Mau.appa Warai>, 17 Bom. L. R. 160; 39 B. 245 

473 

Criminal Procedure Code (Act V of 
1898), ss. 4(h), 195,476 — Sanction with¬ 
out application , legality of—Order directing prosecu¬ 
tion, when tube made — Complainant , whether can 
delegate his right. 

An application is a necessary condition precedent 
to the grant to a private person of sanction to 
prosecute. 


Whore the facts constituting an offence arc not 
brought to the notice of a Magistrate in the course 
of a judicial proceeding, lie has no authority to act 
under section 470. 

A person cannot delegate to another the right to 
file a complaint. A District Magistrate cannot, 
thorefnpc, authorise tlie Public Prosecutor to file a 
complaint on bis belmlf. P. • Lamia SlNGII V. 

Mmpkuor, 1:1 p. R. 1915 Git.; 20 P. W. R. 19 5 
Cr. L. 251 


Cu.; 1(5 

107 


. _ --S. 39—Magistrate— 

‘Specially mu powered’—‘Generally empowered’— 
Notification by Government empowering all second 
class Magistrates to try cases under Opium Act, if 
amounts to ‘specialIv empowered’—Jurisdiction 

156 

- —7 ——- SS, 45(1) (C), 250 

Ctunplaint of !h •// hej,Village Moqistrate - Re- 

ptuffo Police oficce — i'hnrgc - CuniiWHsation, right 

to. 

\\ here a complaint of theft was made to the 
^ illage Magistrate who communicated the information 
to t In* nearest Police station and the Police indue 
course charged the case: 

Held, that the cas»‘ must be regarded as instituted 
upon information given to a Police Officer within the 
meaning of section 250 of the Criminal Procedure 
( ode, and the Magistrate was competent to pass an 
order for compensation. IYl. MnWDAl VKKRAN V. 

Ph hax Amiiai.auaran, Hi Cr. L. .1. 248 104 

_ 75 —Warrant — Seal of 

Court. 

bnder section 7*» of the ('ode of Criminal Procedure 
the seal ot the Court is essential to the validity of 
n warrant. C. Maiiajan Sheikh e. Kmprror, 1ft 
C. W. N. 224; 10 Cr. L. .1. RR(J §7? 
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Criminal Procedure Code — con tel. 
---s. 103 (2) 152 

- - S. 106 —Second class 

Magistrate, who is also Sub-Divisional Officer, 
whether can pass order binding accused to keep peace 
for over six months. 

A Magistrate of the second class, ■who is also a 
Sub-Divisional Magistrate, can pass an order under 
section 106 of the Code of Criminal Procedure binding 
over a person to keep the peace for a period exceed¬ 
ing six months. A. Raja Singh v. Emperor, 13 
A. L. J. 268; 37 A. 230; 16 Cr. L. J. 350 7 34 

- * - - -- SS» I 10,51 4 — Convic¬ 
tion of person under security—Forfeiture oj bond — 
Proper procedure. 

One F was put on Its. 1,000 security for a year 
under section 110 of the Criminal Procedure Code. 
Before the }'ear was over he was convicted of an 
offence under section 323, Indian Penal Code, and 
sentenced to imprisonment for two weeks and a fine of 
Rs. 20. Upon this the District Magistrate confiscated 
Rs. 205 of the security money from F and his sureties 
jointly: 

Held, that there was no real ground for dealing 
heavily with the surety and a forfeiture of Rs. 50 
as against the principal F was enough in the circum¬ 
stances of the case. P. Fatta v. Emperor, 6 P. 

R. 1915 Cr.; !5 Cr. L. J. 287 335 

- S. IX O— Evidence — Evi¬ 
dence of Police, value of—Police diaries. 

Evidence of a Police officer in a case under section 
110 of the Criminal Procedure Code, when it is 
based upon hearsay rumour and above all on diaries, 
is of infinitesimal value, more particularly where 
other evidence is available. 

Police diaries may be of use when a Judge lias to 
decide about the guilt of an accused person and they 
contain matter which seems to point in the opposite 
direction, but they are dangerous evidence against a 
person. A. Abdul Kiialiq, v. Emperor, 13 A. L. J. 
412; 16 Cr. L. J. 281 


Security for good behaviour—Sureties offered not to 
be refused except after judicial inquiry. 

Sureties for good behaviour under section 118 read 
with section 110 offered by accused should not be 
refused, except after judicial inquiry by the Mao-is- 
trate who has made the order under section 118 and 
such inquiry should be made under the provisions of 
section 122 of the Criminal Procedure Code. C. 
Ill rax v. Emperor, 19 C. \V. X. 220; 16 Cr. L. j. 327 


Criminal Procedure Code- -contd. 

default to suffer imprisonment for one \ ear. The 
Magistrate ordered a security bond to be" given for 
Rs. 1,000 and four sureties to bind themselves. 
Four sureties were offered. The Magistrate on the 
report of Police rejected one of them on the ground 
that he was a bov and another as a bad character 
and the remaining two for they were relatives. 
Financially it was admitted that each of these 
persons was fit to be surety for Rs. 1,000. The 
appeal against the order was rejected summarily: 

Held, that since the order did not state whether 
each and all of the sureties required were liable for 
Rs. 1,000 on occasion arising or Rs J,000 between 
them the order was bad in law; 

that to prevent misunderstanding particulars like 

these should always be stated; 

that mere relationship is no reason for refusin'’’ a 

surety, on the contrary relationship is a recommenda¬ 
tion; 

that a Magistrate should inquire himself into the 
question of eligibility of a person as surety and not 
delegate such inquiry to any one else; 

that the District Magistrate should not have 

rejected the appeal summarily merely because it 

did not contain just the particulars he wanted and 

that he was bound by law to examine the facts and 

see whether the order of the Magistrate required 
amendment; 1 

that under section 123 (2) of the Criminal Pro¬ 
cedure Code, inasmuch as the order for security 
specified a term exceeding one year during which 
accused was to be of good behaviour, the Magistrate 

m ordering detention of the accused should have 

referred the case to the Sessions Court and that the 

fact that the Magistrate ordered imprisonment for 

one year only did not affect the question of juris, 
diction; J 

thatadelegationofthepowertoinquire into questions 

of the eligibility of surety to the Sub-Inspector who 
was the same who had challaned the case was 
peculiarly objectionable. P. Mahala v. Emperor 
6 P. R, 1914 Cr; 142 P. L. R, 1914; 16 Cr. L. J. 337 

_ 0 721 

11 - ,, S. I IU —Security for nood 

behaviour—-Fresh proceedings after relcase-Circum- 
stances after release to be considered. 

Where fresh proceedings under section 110 of the 

Cnnunal Procedure Code are taken against an accused 
_ , . _ . ; lftei h J s please from the last security, they must 

SS. I I O, I 18, 122- be confined to facts and circumstances alleged mminst 

him after h.s release, c. Bamdeo PanSey v Em 
per ob, 19 C. IV. N. 229; 16 Cr. L. J. 312 648 

SS. I 12, I 18, 439 


1 S* II O —Restrictions and 

limitations on sureties — Magistrate, duty of. 

In proceedings under section 110 of the Criminal 
Procedure Code, Magistrates must not act arbitrarily 
and any restrictions or limitations that they impose 
on sureties must be reasonable. U. B. Nga Shwe 

Myo a. Emperor, U. B. R. 1914, II 44; 16 Cr. L J 
422 


SS. I IO, 123 


— oecuri - 


ty for good behaviour, object of—Surety, rejection of 

— Grounds — Enquiry, whether can be deleyated _ 

Reference to Sessions Court. 

The petitioner was ordered to giye security for 
good behaviour for a term of three years and iu 


requiring sureties of «’ certain status, 
xaLiaity oj — Revision. 1 

Section 112 of the Criminal Procedure Code gives 
the Magistrate power to define the class of sureties 
An oidei, therefore, requiring sureties to belaud 

IO t cl ' s V’V IU llel "hbourhood of the accused, either 
ho ding 100 acres of land or paying income-tax and 

able to control the accused, is perfectly legal 

Section 439 (5) of the Code precludes the High 

Jfi SS s - «*> «• 
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Criminal Procedure Code-cmt,i. 

__ss. 1 17, l 18 

____S. M8 108,663 

__—-SS. I 18, 120, 123- 

^r,.until. In Hurt' !•> g in —/inprismi nirnt, whether run 
run concu crent 1 J with sentence arrnsrd already under- 

Section 120 fl) read with section 123 (1) «>f the 
Co<lc of Criminal Procedure, makes it illegal tor a 
Magistrate to pass a sentence of imprisonment to run 
concurrently with some other sentence the accused 
is already undergoing. M. I" rc Ciiixnaswamy,^1G 

Ck. L. J• 21 2 

__S. 120 

--s. 122 

_s. 123 

_ _ s. 133 


160 

160 


160, 721 


______SS. 133, 137- -Xui- 

nee—Conditional order—Objection—Proper pro- 
redo n — Magistrate's duty. 

Where a Magistrate made a conditional order 
under section 133 of the Code of Criminal Procedure 
to remove any unlawful obstruction from a way used 
by th(> public* and the opposite party showed cause: 

Held, that the provisions of section 137 (1) must bo 
observed and that the Magistrate should take evidence 
in the matter as in a summons case and should not at 

once drop the proceedings. 

In such a case it is open to the Magistrate to 
consider, when that evidence is taken, whether 
there is a complete answer to the case against the 
opposite party or whether this is not a proper case 
where the parties should be referred to the Civil 
Court for the purpose of determining a matter which 
for some reason or other the Magistrate considers 
that he cannot decide. C. Saro.ihasini I)i:m r. 
Shikati On aran, 19 C. W. N. 332; 16 Ck. L. J. 415 

799 

--Ch ,X, ss. 133,439 

— Ordei under s. 133— Order in criminal trial — 
Letters Patent , *. 15— Review by single Judge — 
Appeal, maintainability of. 

The orders passed under Chapter X of the Criminal 
Procedure Code are orders in a criminal trial within 
the meaning of section 15 of the Letters Patent and, 
therefore, no appeal lies from an order of u single 
Judge reviewing such an order under section 139 of 
the Criminal Procedure Code. IY1, Nissankaua Kao 
SUBBAYYA C. COO LA 1U.MAYYA, (1915) M. W. N. 240; 
16 Ck. L. J. 349 


to 


s. 137 799 

S. 144^5) Timcc.rpircil 

order, setting aside of. 

An order, which on the date on which it is sought 
be revised by the High Court ceased to be in force 
by efflux of time under section 144 (5) of the Code 
of Criminal Procedure, should not be interfered 
with in revision under section 135 of the Code of 

Criminal Procedure. IYJ. Sawminatiia Mudaliak r, 
Gopalakrishna Naidu, 16 Ck. L. J. 228 1 60 

SS. 145,526—“Cb i 


Criminal Procedure Code— contd. 

A proceeding under section 145 of the Criminal 
Procedure Code cannot properly be called a “criminal 
case" wit bin the meaning of section 526,for the action 
which a Magistrate can take on such a proceeding, 
is of a purely preventive and provisional nature in 
a civil dispute and not of a punitive nature. 

A change of language in the same Code or Act may 
be presumed to indicate a change of intention on the 
part of the Legislature. S. Farid r. Piru, 8 S. L. 

R. 215; 16 Ck. L. J. 219 105 

--SS* 145, 146 —Dispute 

bet ween members of Muhammadan family—Right to 
cJIrct rents from tenants—Possession with managing 
member, effect of—Magistrate, discretion of, to allow 
application to resummon- witnesses — Forcible dispos¬ 
session—Right to ft actional share, if right to tangible 
immoveable pro pert g. 

In an inquiry under section 145, Criminal Procedure 
Code, it is in the discretion of the Magistrate to allow 
witnesses to be re-summoned upon a petition present¬ 
ed towards the end of his inquiry. 

A dispute as to a right to collect rents is a dispute 
within the operation of section 145 of the Criminal 
Procedure Code 

Where the dispute is between the members of a 
Muhammadan family who claim fractional shares in 
tlie properties of the family, only that person can 
be said to be in actual possession within the moaning 
of section 145, Criminal Procedure Code, who is in 
actual receipt of rent and to whom the tenants pay 
such rent. 

Where more than two months have elapsed from 
the date of the death of the last person in possession, 
there is ‘no’ forcible dispossession within two months 
within the meaning of section 145 of the Code of 
Criminal Procedure. 

Aright to a fractional share may be a right to 
tangible immoveable property even when the shares 
are not definitely ascertained. IYI, Bitlkis BlVI i\ 
Naoook Kax.ni Rowthkk, 17 M. L. T. 225; (1915) M. 
W. X. 267; 16 Ck. L. J. 284 332 

S. 145 —Record of Rights 


recent I g published, entries in—Presumption thci'cfroni 
— Factu m of i >i>ssi'ssimt. 

Whatever presumption may be raised by u recent¬ 
ly published Record of Rights, it does not in itself 
establish the factum of possession; and if the Magis¬ 
trate decides the Jaetum of possession wrongly in a 
proceeding under section 145, Criminal Procedure Code, 
that is not a question with which the High Court can 
interfere under the Charter, it not being a question 
of jurisdiction. C. Ciiintamoni Jkna r, J.UiANNATII 
Ram \ mm a l)\*. 19 C. W. X. 123; 10 Cm L. J. 315 

651 

-S. 146 332 


4 -- w —W 

nal case —Tmnsjev—Interpretation of Statutes— 
Change of language in the same Act—Presumption. 


—---S. 193 (2) —Power of 

Sessions Judge to transfer apfwal to Assistant Sessions 
Judge—Jurisdiction —‘Case,’ meaning of. 

Section 193, clause 2 of the Code of Criminal 
Procedure, confers on the Sessions Judge no power to 
transfer appeals to the Assistant Sessions Judge. Tho 
word “case” in the section does not include on appeal. 

A. Kmi’krou r. Akpvl Razzak, 18 A. L, J. 853; 16 
Ck. L. J. 316; 37 A. 286 652 
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Criminal Procedure Code— conta. Criminal Procedure Code— contd. 


-s. 195 107,645, 

999 

'■ — ■ - S. 195 — Application for 

sanction to prosecute — Dismissal for default, whether 
competent. 

A Court has no jurisdiction to dismiss in default an 
application for sanction to prosecute. P. Rup 
Narain v. Maha Dayal, 4 P. R. 1915 Cr.; 16 Cr. L. J. 
288 • 336 


- --SS. 195, 476, 537— 

Requisites of legal sanction—Notice to accused, whe¬ 
ther necessary—Judicial proceeding , scope of—Taking 
action on extra-judicial information, legality of. 


A sanction for prosecution which is not addressed 
to any one in particular, and does not, as far as 
practicable, specify the Court or other place in which 
and the occasion on which the offence was committed, 
is not a legal sanction under section 195 of the 
Criminal Procedure Code. 

A Court, acting under section 195 (b), is competent 
to, and in a proper case should, give notice and make 
inquiry before granting sanction, but the law does 
not compel the giving of notice or the holding of any 
inquiry before granting sanction. 

Section 537 of the Code can only be used to repair 
irregularities which have not occasioned any failure 
of justice. It cannot make legal that which is 
illegal. 

The offence for which a prosecution can be ordered, 
under section 476 of the Criminal Procedure Code, 
must have been either committed before the Court 
making the order or brought to its notice in the course 
of a judicial proceeding ponding before it. 

The calling up of a record under section 476 of the 
Criminal Procedure Code and the subsequent 
examination thereof do not constitute a “judicial 
proceeding” within the meaning of that phrase in the 
Code. 

A Magistrate taking action in respect of an offence 
notified to him extra-judicially commits an illegality 
not curable by section 537 of the Code. N. Gopal 
v . Emperor, 11 N. L. R. 36; 16 Cr. L. J. 289 513 


S« I 95 —Sanotion to pro¬ 
secute refused —Costs. 

Tt is not competent to a Court to make an order as 
to costs in proceedings under section 195, Criminal 
Procedure Code. P, Bishen Das v. Rahmat Khan 
o P. R. 1915 Cr.; 16 Cr. L. J. 281 


--SS. 195, 537 — Sanc¬ 
tion to prosecute granted-First complaint dismissed 

• —Second complaint without fresh sanction—Irregu¬ 
larity, objection as to, taken at the very first stone 
effect of. J 9 

Section 537 of the Code of Criminal Procedure 

was never intended to allow a Magistrate to 

override the clear provisions of the Code. The 

section was intended to prevent a mere technicality 

from interfering with the course of justice, the error 

omission, etc., being one which had escaped all parties 

at the beginning of the trial. Where, therefore, the 

want of sanction for prosecution of a complaint is at 

once brought to the attention of the Court, it is 

the duty of the Magistrate to refuse to take 

cognizance of the complaint on the ground that ho 

cannot do so by reason of the terms of section 195 of 
the Code, 


Sanction to prosecute Z and some other personn 
was granted under section 195. On the basis of the 
sanction a complaint was filed but the accused were 
discharged as the complainant- was noi present on 
the date of hearing. A fresh complaint was tiled 
against Z alone: 


Held, that the second complaint was not in 
continuation of the first. A. Zahir Singh r. Em¬ 
peror, 13 A. L. J. 345; 16 Cr. L. J. 310 646 

-S. 203 999 


-- —- Chi XVIII— Inquiry — 

Rower of trying Magistrate to discharge accused — 

Scope of his inquiry in a charge triable by Court of 

Session—Penal Code (Act XLV of 1860), ss. 463, 464. 

In the case of offences which are triable solely 
by a Court of Session, a Magistrate cannot bo 
considered to have the power to proceed to the 
trial of the accused in those inquiries, and the 
chief business of the Magistrate is to see whether 
the prosecution has adduced such evidence as is 
not on the face of it absolutely incredible in 
regard to every ingredient of the offence that is 
charged. 

Where in a charge under sections 463 and 464 of 
the Penal Code, the fact of the alteration of the pro- 
missory note was proved, but no evidence was 
adduced to prove that either of the accused altered 
the document in question: 


Held, that the trying Magistrate had power to dis¬ 
charge the accused. IYI. Narasappayya v. Nara- 
sayya Shanbhogue, (1915) M. W. N. 233; 16 Cr. L. J. 

307 043 

* " SS. 208, 438— Session 

case—Inquiry before Magistrate—Summoning of wit¬ 
nesses on date of committal—Proper procedure. 

In an inquiry before a Magistrate preliminary to 
commitment to Sessions, the fact that an application 
was made on the date on which the accused was 
committed to the Sessions for the summoning of 
further witnesses, introduces no conditions which 
show that the provisions of section 208 of the Code 
Criminal Procedure have not been observed C 
Emperor v. Surath, 19 C. W. N. 335 799 

-7—---ss. 209, 210, 213 

— Inquiry before commitment—Discretion of Mao is. 
irate to discharge accused. 


>v hen a 


Magistrate has heard the evidence for 
the prosecution with entire disbelief, where he 
considers himself in a position to show that the 
prosecution witnesses are totally unworthy of 
credit, and a fortiori where, after examining certain 
witnesses named on behalf of the accused he 
comes to the conclusion that the evidence given by 
them is reliable and disproves that given by the 
prosecution witnesses he is well within his discretion 
in discharging the accused and not committing him 
to the Sessions. A. Dharam Singh r. Joti p5\sao 
13 A. L. J. 497; 16 Cr. L. J. 429; 37 A. 355 1 005 

---SS. 210, 213 1005 


—Misjoinder of 
different villages 


- -ss. 233, 239, 537 

charges—Joint trial—Offences in 
on different nights—One accused 
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Criminal Procedure Code-mnO. 

chart'* m '"’ , 457 "T-- 39 !!;, 380 ‘or 

C.Jr, n,„l nH,rr n iih off,inert under *«. ; U, and 380 m 

• 11J. Penal Code— l Same transaction —Irregularity 

„r illegal it y, whether rumble. 

Section 2.19, Criminal Procedure Code, does not 
permit the joint trial of accused for different, offences 
committed in the course of different transactions 

Where, in respect of offences of house-breaking 
and theft committed in two different villages on two 
distinct nights, the 1st accused was charged with the 
offences under sections 457 nnt\ 580, Indian Penal 
(’ode, and the second accused with those under 
sections 457 and 380 or 411, Indian Penal Code, and 
both the accused were tried at one trial in respect of 

the above charges: 

Held , that the trial was bad. 

Held further,- that, the charge was bad for vague¬ 
ness, as it did not specify the articles stolen or the 
name of the person whose house was broken into and 
the place of offence was given only as one village 
whereas the trial was for offences committed at that, 
village as well as another. 

Per Neshagiri Aiyar, ./.—Disregard of a plain duty 
cast by law on a Magistrate cannot be condoned with 
reference to section 537, Criminal Procedure Code. 

Section 233, Criminal Procedure Code, must be 
strictly applied save where the Code itself provides 
exceptions. M. Mala Mkkkalakati Swbaiut, fn re, 
2 L. \\ r . 2Go; 28 M. L. J. 381; 10 Cr. L. J. 298 ~ ~~ 


-SS. 234 to 236- 

Misjoinder of charge* — Transaction , meaning of — 
Illegal if n — Irregularity. 

The accused were charged of having entered 
the house of the third prosecution witness with a 
view to coerce the deceased person and his brother 
to deliver certain promissory notes and receipts 
and, later in the evening, of having obstructed the 
complainant’s party when they proceeded to prefer 
a complaint in regard to what the accused had done 
in the morning: 

Held, that the accused could not be charged 
together for their action in the morning and in tho 
evening in one and the same trial, and that the joinder 
amounted to an illegality which could not be cured by 
the application of section 537 of the Criminal Prd. 
ccdurc Code. 

Whether a series of acts forms the same transaction 
oj not depends upon community of purpose 

and the continuity of aim. * 1 ' 

An objection as to misjoin,lor of parties can be 

taken in the High Court, even if the same was not 

taken before the Sessions Judge. ‘ 1 

Courts have not to concern themselves with tho 

vzs:*;, ... 

-'MS; jz trr 

•'»tm z; : 1 : ;r “i 

persons were engaged on different occasions 
the aim of the accused on the different ’• ^ 
was directed towards effect im* \ ns,ons 

tho transactions arc ,li2 ', " l»»Po S os, 

question of fact ivhcthc ,m i-t, 's ^ “ a 

together as tofn.n, on, V ,«1 

1 11 ol the p,l,,, e transaction. 


Criminal Procedure Code— contd. 

The word ‘transaction’ means a completed act. 
IUI Virupana Gowed v. Emperor, 17 M. Ij. T. 242; 
(1915) M. W. N. 241; 28 M. Ij. J- 39/; 1G Cr. L. J. 323 


_ S. 234 — One trial of not 

more than three offences of same kind against same 
person _ Great care and caution to he used with diffe¬ 

rent complainant*—Charges, when to be brought 

together . • « 

Per Fletcher, J.—Section 234 of the Code of 

Criminal Procedure is not limited to cases where 

the offences have been committed against tho same 

person. . , 

Tho power given by section 234 is one that, requires 

to be used with great.cure and caution where there 

are different complainants. 

Per Beachcroft, ./.—Where there is no fear of tho 
accused being prejudiced the charges are always 
tried together. C. Subkhar Amu r. Emperor 19 
C. W. N. 557: 16 Cr. L. J. 332 668 


s. 236 


641 


ss- 236, 237,403 

— Penal ('ode (Art XLV of I860), s. 457— Ran- 
goon Police Art (IV of 1899), s. 31— Second trial for 
a grarer offence when conviction on the same facts for 
lesser offence subsisting, whether legal. 

When a man has been convicted of committing an 
act constituting an offence, and further evidence 
subsequently comes to light which shows that his act 
constituted a graver offence than that of which he 
was convicted, lit' cannot merely on that ground alone 
ho put upon his trial for the graver offence. 

Therefore, a person who is convicted under soction 
31 of the Rangoon Police Act for being in possession 
of an article supposed to be stolen cannot bo again 
tried and convicted later on for tho offence under 
section 457, Indian Penal Code, simply on the ground 
that the owner of the article is traced and some 
further evidence is available to constitute an offence 
under section 4f>7 of the Indian Penal Code. L* B« 
Nga Shwk Yt e. Emperor, 16 Cr. L. J. 267 155 

-s. 237 155, 641 

-s. 239 522 


--S. 239 — Principal often- 

der and abettor, joint or serrate tiial of —Judicial 
discretion. 

Under section 239, Code of Criminal Procedure, 
judicial discretion bus been given to tho Court to 
try the principal offender and the abettor either 
jointly or separately; and the manner in which this 
discretion should ho exercised must depend on tho 
facts of each ease. C. Dwarka StNOH v. EMPEROR, 

19 (\ W. N. 121: 16 Cr. U J. 3 hS 732 

--S. 250 104 

S. 256 —Com mencciMnt 


of iiopiiryas in a warrant case—-Often CO disclosed not 
triable as such — Duty of Magistrate to nftoi'd accused 
opfiortunit g for cros>-c.vn initiation of prosecution tClf- 
nesses. 

Where an inquiry commenced as in a warrant case 
and the accused curtailed their cross-examination of 
the prosecution witnesses under the impression that 
they could have a further opportunity of cross* 
examining them, but no offence triable ns a warrant 
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Criminal Procedure Code —contcl. 


Criminal Procedure Code —could. 


case having been disclosed, the Magistrate closed the 
case and convicted the accused: 


Held , that it was the duty of the Magistrate to 
allow the accused an opportunity of completing their 
cross-examination before proceeding with the case. 
M. Appavu Padayachi, In re, 16 Cr. L. J. 250 

106 

" _ - Si 257 —Right of accused 

to cull Jur prosecution cadence, whether can be ex- 
creised before framing of charge—Warrant case. 


Where in a case of a criminal breach of trust the 
Magistrate allowed the application of the accused for 
inspection of documents in the complainant’s posses¬ 
sion after the examination-in-chief of the witnesses 
for the prosecution had concluded but before the 
charge had been framed: 

Held, that the Magistrate should not have enter¬ 
tained the application at that stage of the case but 
should have informed the accused that lie was at 
liberty to renew it if the charge was framed against 
him. 

Per Pratt, J. C .—The accused’s right to call evi¬ 
dence, either witnesses or documents, does not arise 
until after the charge has been framed and read to 
him. The right is given by section 257 of the 
Criminal Procedure Code and is subject to the limi¬ 
tations enjoined by that section. 

Per Fawcett, A. ./. C .—The Magistrate should satisfy 
himself that the documents called for have some 
bearing on the issues in the case and are relevant 
before granting a summons for their production. 
S. TaHILRAM LlLARAM V. PlTAMBERDAS VALABDAS, 

8 S. L. R. 267; 16 Cr. L. J. 24-5 IO 1 

- S. 307 641 

■ " S. 307 — Reference — 

Jury, verdict of disagreement with, in respect of some 
oj accused — Judge, duty of—Confessions of co-accus¬ 
ed, ivhen to be acted upon. 


Per Fletcher, J .—When the Judge agrees with the 
verdict of the Jury as against any particular accused 
it is clearly his duty to pass sentence on that 
accused. 

The confessions of the co-accused cau be taken into 
consideration, but the Court requires corroboration 
before it will act upon them. 

Per Beachcroft, X-Sub-section (2) of section 307 
of the Code of Criminal Procedure does not intend 
that when the Judge is not prepared to accept the 
verdict of the Jury in its entirety, the whole case is to 
be referred to the High Court. It only contemplates 
a reference in the case of those persons in respect ot 
whom the Judge declines to accept the verdict. C 
Emperor r. Babar Am Gazi, 19 c. W N 581- 21 C 
L. J. -192; 16 Cr. L. J. 321 


. SS. 337, 364 —Pardon, 

grant ot— Magistrate, power of—Accused chained 
of one conspiracy, whether can be found guilty of 
another—Conspiracy, member of, liability of —Con¬ 
spiracy to commit murder—Offence, nature of— 
* Punishment, considerations in—Members joinin'* 
before and after murder—Deposition of witness 
weight of—Deficiencies, effect of—False denial by 
accused—Presumption—Confession, recording of 
—Confession retracted, evidentiary value of 733 


— -SS. 337, 339 —Tender 

of pardon, object of—Approver resiling from his evi¬ 
dence in Sessions Court—Forfeiture of pardon—Trial 
— Defence—Evidence before Committing Magistrate , 
relevancy of — Statement, meaning of — Procedure — 
Evidence Act (I of 1872), s. 24. 

The object of tendering a pardon is to obtain the 
evidence of the person to whom the pardon is ten¬ 
dered and the “full and true disclosure” in section 
337 (1), Criminal Procedure Code, refers to a full 
and true disclosure in the evidence which the 
approver is required to give. 

Where the evidence of an approver in the Sessions 
Court is not a compliance with the conditions of his 
pardon, the fact that he gave evidence in accord¬ 
ance with those conditions before the Committing 
Magistrate does not save him from being treated 
as a person who has forfeited his pardon within the 
meaning of section 339, Criminal Procedure Code. 
Such a person cannot plead the pardon as a bar to 
his trial. 

The evidence of an approver in the committal 
proceedings is a statement within the meaning of 
section 339 (2) of the Criminal Procedure Code and 
is not governed by section 24 of the Evidence Act 
and can be used against him in evidence when the 
pardon has been forfeited. 

The proper procedure in such cases indicated. N. 
Local Government l\ Mullu, 11 N. L. R. 59; 16 
Cr. L. J. 417 993 

-S. 339 993 


-—-ss. 

pounding of offence in revision, 


345, 439 —Com- 

whether allowed. 


Section 345 of the Criminal Procedure Code allows 
a case in which appeal is pending to be opened to 
composition with the leave of the Court before which 
the appeal is to be heard, but the section does not 
apply to cases coming up in revision. A. Ram 
Chandra v. Emperor, 13 A. L. J. 101; 37 A. 127; 16 
Cr. L.J. 247 103 


-—- SS. 349, 528— Refer¬ 
ence to Sub-Divisional Magistrate—Jurisdiction — 
Transfer. 

Jurisdiction to deal with the proceedings under 
section 349 of the Criminal Procedure Code is con¬ 
ferred upon District Magistrates and Sub-Divisional 
Magistrates and upon no other Magistrates. 

Section 528 of the Code has no application to pro¬ 
ceedings submitted to a Sub-Divisional Magistrate 
by a second Class Magistrate under section 349. B. 
Emperor i». Vinayak Narayan Arte, 16 Bom. L. R. 
598; 38 B. 719; 16 Cr. L. J. 273 32 ! 


cording of—Irregular 


— S. 364 —Statement, re- 
procedure—Defect, how cured 

145 


-s. 364 738 

-s. 403 1 55 

-:-S. 408 (b) — Assistant 

Sessions Judge Some accused sentenced to imprison - 
mentfor over four years, others for less period—Accus- 
cd sentenced to less than four years' imprisonment, 
ivhether entitled to appeal to High Court. 

Where at a criminal trial held by an Assistant 
Sessions Judge some of the accused w'ere sentenced 
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Criminal Procedure Code— comd. 

.. impris.mmci.r I'm- n,..n' limn f-«ir y.-ars and 
f<T le<s than flint period: 

that an appeal by the latter would also he 
j (1 ,] M . HM, Court i* in lor section 408 (h) ot the 
Criminal Procedure Code. A. KkiMIA r. KmpkroR, 

}3 A. L. J. 272; Hi Ci:. L. J. *253 
_ S* 432 — Refcrenre b >J 

}[un in pal Magistrate oj Calcutta under Calcutta 

Municipal .ut an a. c. of i«m;, 3 0 * 2 ), 

.|42. applicability of—“0>mrr of land ,” meaning oj 
-Chairman's dutu—Service of notice* on owner and 


Criminal Procedure Code-contd. 
__ s. 439 103, 733 

___s. 439 — Revision — Ac - 

,initial , order of, revision of—Practice. 

A High Court has power under section 439, Crimi¬ 
nal Procedure Code, to revise an order of acquittal, 
hut in practice that power should not ordinarily be 
exercised because an appeal can always be instituted 
hv the Local CJovernnicnt. O* i ilak It AM i*. Diiagga 
Singh, 2 O. L. J. 190; 10 Cr. L. J.352 7«s6 

-S. 439 (5) 108 

--s.476 107,645 


area pier. 

Per Fletcher , ./.— The term “owner of land" as 
(1,-lined in section 3, sub-section (32) of the Calcutta- 
Municipal Act includes the landlord. The duty of 
removing- a building which conics within the terms 
of section 343 after notice lias been served, falls 
clearly, amongst others, on the landlord. 

Under section 343 of the Calcutta Municipal Act 
the person who is the owner of the land, having had 
a notice served upon him, is liable to comply with the 
terms thereof. 

Section 442 of the Calcutta Municipal Act (hies 
not, in any manner, abridge the power that is con¬ 
ferred by section 343. 

Per Benehrroft , ./.—Section 442 of the Calcutta 
Municipal Act provides that if the Chairman 
considers a building to be in so dangerous a 
state as to render immediate steps necessary 
for the safety of the public, ho is to take those 
steps and then to serve notices on the owner and 
occupier. This section contemplates a case, of much 
greater urgency than section 343 does, and in no 
way limits the powers of the Chairman under the 
latter section. C Corporation ok Calcutta r. 
Manmotma Nath Set, 19 C. \\\ X. 391; 21 C. L. J. 
497; 10 Cr. L.J.317 653 

-s. 436 656 

-s. 438 799 

- s. 438 —Reference — In¬ 
terested party , report made by, order thereupon 
invalid—Sufficient inquiry — Accused, evidence of, to 
be taken by Court. 

The petitioners presented a petition to a Sub- 
Divisional Magistrate complaining against certain 
persons, tlie servants of a factory, and prayed for 
proceedings against these persons under sections 144 
and 107, Criminal Procedure Code. Tlic Sub-Divisional 
Magistrate asked the Managerof the factory to report. 
On receipt of report the petitioners were called upon 
to show cause why they should not be prosecuted 
under section 182, Indian Penal Code: 

Held, that this order was bad in law, for the Mana¬ 
ger being an interested party ought not to have been 
asked to make a report in the judicial proceedings; 

that an order, under section 476, Criminal Procedure 
Code, directing that action should be taken against 
the petitioners under section 182, Indian Penal 'bode 
was also bad in law; ’ 

that sufficient inquiry had not been made into tho 
complaint made by the petitioner, and that u local 
inquiry wai dr .Arabic; 

that in such case^ the- accused petitioners should 
be examined if they choose to give evidence c 
Emperor r. Rabbi Ravt, 19 0. W. N. 127- if» 

J. 320 


Cr. L. 

656 


-— s. 476 —“Court,” mean. 

iny of—Officer appointed to record tenants' right , whc. 
flier Court — Statements , uhether evidence — Perjury , 
offence of, whether committed in making false state¬ 
ments before such officer—Madras Estates Land Act 

(I of 1908), **. 164,166. 


An olliccr charged with the duty of recording 
tenants’ rights under Chapter XI of the Madras 
Estates Land Act is not a “Court” within the meaning 
of section 476 of the Code of Criminal Procedure. 

Therefore statements made before him are not 
“evidence" and no prosecution for perjury will lio 
on such statements. 

Per Seshagiri Aigar, ./.—Persons exercising quasi. 
judicial functions should not be regarded as Courts, 
and the mere fact that an inquiry is necessary Anil 
not constitute the inquiring officer a Court. Tho tost 
to be applied for ascertaining whether an officor . 
is a Court or not is to see whether there is a power 
to record evidence and to come to a judicial deter¬ 
mination on the evidence so recorded. 1VI• Avasa- 
kala Venkata Hantmaxtha Kao, In re, 28 M. L. J. 
123; 2L. W. ISO; (1915) M. W. N. 177; 16 Cr. L. J. 
241 97 

---s, 476 —Judicial 

ceedings, scope of 

-S. 476 —Prosecution for 

offence under s. 211, Indian Penal Code — Person 
giving information, whether institutes proceedings — 
renal Code (Act XLV of I860) s. 211. 



The petitioner petitioned tho Collector in his 
revenue capacity for a refund of the money which 
he alleged a Keddi had collected from him and mis¬ 
appropriated. The Collector directed the prosecution 
of tho Keddi under section 409, Indian Penal Codo. 
The Keddi was tried, acquitted and the Magistrate 
ordered the prosecution of the petitioner under section 


476, Criminal Procedure Codo, for an offence under 
section 211, Indian lVnnl Code; 

//<•/</, that as the petitioner did not institute or 
cause to be instituted criminal proceedings, he could 
not lie prosecuted under section 211 of tho Indian 
Penal Code. IYI. II.IITILK ChkXCUUGAR! RANGA 
Rkim>v r. Knibkrok, (1915) M. W. N. 253; 16 Cr. L. J. 
252 108 


---s. 488-0 i dec auxading 

maintenance — A ppeal. 

An order an ai ding maintenance under section 48S 
ol the Criminal Procedure Code is an order passed 
in n criminal trial and is not appealable. 2V1 • RAJANA 

Abbai m r. Kajax.v Abbamma, 17 M. L. T. S30j 28 M. 
L. J. 483; 16 Cr. L. J. 826 662 
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Criminal Procedure Code —concld. 


S. 514 
S. 517 


518 


-Sa 523 ( 2 ) —Gambling 

on public highicay—Public nuisance—Conviction — 
Currency notes not traced to any person—Ownerless 
property. 

Where it is found that the accused caused 
a anoyance and obstruction to the public by gambling 
on a throughfare, their conviction for committing a 
public nuisance is justified. 

Where the currency notes found in the course of 
such gambling are not traced to any particular person 
as owner, the Magistrate is entitled to treat them a 
ownerless property and deal with them as such. 1VU 
Juturi Yenkatappa, In re, 16 Cr. L. J. 254 1 IO 

-S. 526 105 


-• - S 526 — Appeal, adjourn¬ 
ment of—Application for transfer made to High 
Court at earliest opportunity after receipt of notice 
of hearing. 

An appeal was presented by some accused to a 
District Magistrate on the 15th of May 1914, who 
transferred it on the same day to a Joint Magistrate. 
The Joint Magistrate issued the notice of hearing of 
the appeal on the loth of July 1914, which was served 
on the 17th July 1914, fixing the 21st of July 1914 as 
the date for hearing. The High Court being closed 
on the 18th and 19th of July 1914, the accused applied 
to the High Court on the 20th July 1914 for transfer of 
the appeal and thereafter on the 21st they applied to 
the Joint Magistrate to adjourn the hearing. The Joint 
Magistrate refused to adjourn on the ground that the 
accused had had sufficient time to apply to the High 
Court but delayed and thereafter heard the appeal 
on merits and dismissed it: 

Held, that the hearing of the appeal should have 
been adjourned as the accused had applied for transfer 
on the first day, they could have applied, after receipt 
of notice. M. Venugopal Reddy, In re, 16 Cr. L. 
J. 241 IOO 

-- 528 321 

--S. 537 158, 646, 

5^2 513 

Criminal trespass, offence of, when com¬ 
plete 159 

Curator, appgintmeut of 

Custom. Sec Pre-emption. 


-, proof of—Pre-emption— Waji b- ul-arz 
entry, production of, whether sufficient—Burden 
of proof 306 

^ Hindu Law — Athangudi—Chetties 

or Yezhoor Nagarathars of Madura District— Patni- 
bliaga — Mooppu—Mooppu Muri 278 

— - Ball a va chary a sect—Right 

of transfer in property held by goswamis —Gift, 
validity of “ 715 

Religious endowment - Head of a mutt 


-O —— — v/ j. u/ ill iv i v 

— Succession—Custom of election to be definitely 

proved 829 

— -Succession— Arams of Lahore Dis¬ 

trict Females succeeding male proprietors as heirs 


Custom —contd. 

extent of rights of—Suit for declaration that sale by 
defendant shall not affect plaintiff's reversionary 

Among the tribe of Arains in the Lahore District 
the rights of females who succeed male proprietors 
as heirs m certain contingencies are wider than the 

rights possessed by females among other agricultural 
tribes m the Province. 

Where, therefore, the plaintiff sued for a declaration 
that the sale by her sister shall not affect her rever¬ 
sionary rights in land which was inherited by both 
the sisters in equal shares: 

Held, (1) that inasmuch as there was no express 

rule of custom applicable to the parties according to 

an Inch both the sisters succeeded to the land merely 

on a hie-estate analogous to the estate of a widow it 

could not be assumed that their interest was not that 
ot a lull owner; 

(2) that the onus was on the plaintiff to prove 
affiimatively that she had a right to challenge the 
alienation made by her sister; 

(3) that as the plaintiff had’failed to establish that 
her sister was holding- only a life-estate sl.e could not 
get the declaration prayed for. P. Ahmad Khan 
e. Bakhtawar, 45 1>. R. 1915; 86 P. IV. a. 1915 

951 

n , . , , ion — Chundawand— Pagwand 

m,i du, " je *’ zaiarwai 

A person died leaving land in Chawinda and 
Dogranwah v.Mages of the Sialkot District. The 
plaintiff claimed land in the Chawinda village and 
contended that the cliundaicand rule of succession 

governed the parties. It was admitted that c/m,id , 
uand was the rule in Dogramvali: 

Held, that though ordinarily pagwand is the rule of 
succession, the chundawand rule must ho 
applicable to the case having regard to the* ti 

“ Dogramvali the mutation X effected w.'thou 

D°" eSt d a , U l th i e pl!Untiff made no claim to a share in 
H , ' k “ U hy the deceased in that village p 
Hakim v. Ghasita, 26 P. L. R. 1915 20 



„ “V ""T7“ Thakorate of Gamph— Pri- 

mogemUu-e-Maintenance to junior memberl-Fstate 
hehl b V J“’“°r members, nature of—Death oj mainte - 
yiancedwtderudlwut male issue, effect of—Reversion— 
Chudasama Girasias —Females, right of, to succeed— 
Adoption by widow of last holder, effect of—Mortgagee 

f Zd TZT 0l fr r ’i Hght —Construction of 
deed Compromise — Absolute estate creattn,, 7 

Ahmedabad Taluqdars Act (Bom. Act VI of 1862), 
s. 12— Alienation, effect, on. }1 

Ihe Thakorate of Gamph is governed by the rule 
of primogeniture. There is a custom of gfvin- a * va 7 
for maintenance villages to junior members of Ihe 
amily. The estate is not governed by the ordinary 
law of co-parcenary and is not partible. The villa^ 
given to the junior members of the family aregWen 

for maintenance upon terms that upon the fail ml of 

male issue they will revert to the holder of the “gadi ” 
of a female. VOrS1 ° n “ impeded hy tho existence 

adepts'a son'° the^ adopted* 1 son does" not Xesl* 10 '' 
custo7o e f V revers S ion. the ° State Whicl1 reverts by the 
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Custom — eoncld. 

\ moll „ Chiulasama Girasias there is a custom that 
W jvc« ami daughters do not succeed as heirs 

The Thakor of Gamph granted a village tor 
maintenance to one of Ids junior sons There was a 
litigation between the successor ot the Ihakorand 
the’sons of the grantee, which resulted m a settle- 
lllt .„t umler which the greater part of the village was 
.riven to the sons of the grantee and their descend¬ 
ants and heirs as mnliks, mukhtinrs and dimmrs. All 
the sons died without any male issue. The plaintiff, 
Thakor, claimed the village by right of reversion. 
At this time the whole of the estate of the Thakor 
^vas under the management of the Tuluqdari Settle¬ 
ment Officer. The widow of the last maintenance- 
holder who had adopted a son objected: 

Held, that the compromise deed did not confer an 
absolute estate upon the grantee's sons and heirs; 

that the alienation under the compromise deed was 
invalid under section 12 of the Tnluqdars Act of 1862, 
and the adoption had no effect on the reversion. 

A mortgagee from a maintenance-holder or 
an assignee of the mortgagee has no right whatever 
in the estate when the estate reverts to the grantor on 
the death of the maintenance-holder. B. Agar- 

sinuji Kais!m;.ii r. Bai Naniha, 17 Bom. L. K. 278 


__Trust, religious Permanent lease, 

whether valid—Custom, 'validity of—Transfer of 
Property Act (IV of 1882), s. ol —Improvements— 
Compensation, right of—Estoppel —Trust - Conduct 
of trustees 840 

lahvak. Src Das a un nit. 


Dahyak. Sec Dasaundh. 

Damages- Src Easements Act. 

__Arrest of ship, liability for 463 

___Breach of contract — Agreement to realise 

money and pay debt due out of it—Failure to pay 

_ $ n \\ bv creditor against debtor—Debt recovered 

with costs— Costs paid, whether recoverable as 
damages— Plaintiff, duty of, to mitigate damages 


__, measure of-Tortious act, liability for 

1 

___, suit for. See Malicious Prosecution. 

____ suit for—Breach of contract of marriage 

408 

Darkhast Rules — Slaiidintj orders of Ron rd of 
Revenue, S (h .Yo. A’l\ r. 16— tlranf, uhelhrr subject 
in revision—Tnhsildar mukiny yrant tunler mistake of 
fart—Poiver oj Deputy Collector to cancel yrant 
Mistake of farf contemplated by rule, nature of ■ 

Contract Act (IX of 1872), 20 — Plant iny of trees 

before grout of land — Cancellation of yrant -Grantee, 
a bother entitled to mine nr Compensation Transfer 
of Properly Art (IV of 1882), >•. ol. 

A grant of land made under llie darkhast rules is 
subject to revision under the conditions laid down 
in clause 10 of Standing Order XV of the Board 
of Revenue. The proviso regarding- the in¬ 
terests of (government or of the public is onlv 
intended to apply to eases in which the grant 
exceeds the limits of authority possessed hv the 
officer making it—not to decisions passed under a 
piistake of fact or owing to fraud or misrepresentation. 


Darkhast Rules— conoid. 

The mistake of fact contemplated in the rule is not 
such a mistake as would render an agreement void 
under section 20 ot the Contract Act. 

Where, therefore, a Tahsildar makes a grant under 

the mistaken impression that plaintiff’s darkhast is 

onlv for a portion of the survey number, while m 
fact it is for the whole, the Deputy Collector does 
not act without jurisdiction in cancelling the grant. 

Where it appears that both the planting of trees 
and the removal of prickly pear took place before the 
grant of land to t lie defendant, i. c., at a time when he 
vould not be said to have believed in good faith that 
he was absolutely entitled to the land: 

Held, that the defendant was not entitled to the benefit 
of section 51 of the Transfer of Property Act and 
could not claim the value of the trees or any com¬ 
pensation for the amount spent in clearing the prickly 
pear. M. Dkvara.mani Bhogappa r: Pkdda Bhi.maka 
Gown, (1915) M. W. N. 14S 51 

Dasaundh or dahyak, decree fur , effect of 

—possession of land, riyht to—Under-proprietor or 
thekadar, possession as. 

Ordiuarilv a decree for dasaundh or dahyak does 
not in itself connote any right to possession of 
land, either as under-proprietor or as thekadar. 
U. P, B. R. Muhammad Ahui. Hasan Khan r. 
Kki.o Singh, 2 <). L. J. 154 919 

_ . -- riyht to—Possession oj land, riyhl to — 

Settlement decree, inlerjo’etation of — Lease, termina¬ 
tion of—Terms of lease—Notice of ejectment, validity 
of—Device of Court, tenant holdiny under—Qudh 
Rent Act (XS.ll of If 86), s. 52. 

A right to dasaundh does not in itself imply u 
light to hold the lands on which the dasaundh is 
imposed. 

The plaintiffs held a village under a settlement 

decree under which they were entitled to dasaundh 

* 

and also to hold the village as lessees, such lease to 
be determined if the village came under direct ma¬ 
nagement or if the lessees refused to accept a lease on 
the terms offered by the talnkdar. Subsequently on 
their refusal to accept the terms proffered by the 
talnkdar, be issued a notice of ejectment against 
them; 

Held, that the plaintilYs had a right to hold the 
village only till the talnkdar chose to take it under 
direct management or till they refused to accept the 
terms he proffered. 

Held, further, that when the plaintiffs refused to 
accept lhe terms proffered by the talnkdar, they 
ceased to hold under the decree,although their rights 
to dasaundh remained unaffected, and thus it was 
not necessary for I he lalukdar to have proceeded 
bv sail under >ection 52 of the Oudh Rent Act. 
U. P. B. R. Coiki of Wards r. Pakmatma Din. 2 

0. L. J. 156 929 

■ ■■ -/ nilt'i - jiTdju irltt i'll riyhl — Onlinnrg 

tenant , hind lo ld as. by dusnutidh-/n»M<T. 

A right to dasaundh is a qintsi-under-proprietniv 
light and does not carry with it any under-proprietary 
rights in the lands held by the dasaundh -holder as an 
ordinary tenant. U. P. B. R* Sahkh Pin r. Ml 7 * 
HA MM AD A HUE llAsAN KllAN, 2 0. L. J. 191 847 
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.. ore HI .MIL' LAW. p. 

Attachment—Payment to decree-liolder-Tn 1 ® amation ■-<™“-ld. 

t-creditor not. *_ , . ei ^ lu ^o‘ Drivilprod 0^,1 „ 


—= •±s,'-tt 2 £m 

Amendment, if allowed ‘ jmlgmgit-- 

" for or dasaundh , what connotes 919 

declaratory, validity of 3 Qy 

D -jSi" n 7 A nT"; mi !! f ' d 0utside Blil 'sn India 

aelCZpM atL Tt C . 0Urts -^bHity, w „en 

more pe^nTtZl oie-ToT *» 

torts in India—Superior officer dirert npph J hlc to 

available as plea _Absolute privilege Tavai’labl t" 
servants of independent Sovereian Lr ai(nl( ' hle i to 

orders and in course of their official duZs 

v zl “ r s r 

r-common ac^tance of^e™* 

fact * 1 iOV n dam ? g0S for defamation the 

fact that, the alleged defamation was com 

mitted outside British India will not necessaX 

take away the jurisdiction of British Indian Courts 7 

though it may affect the law to be administered 

According to sections 19 and 20 Civil p,m 1 

Code, the residence of a defendant within the territorial 
units of a Court is < sufficient to give juHsdiction 

m respect o f torts committed outside the 

iocal limits of the jurisdiction of such Court. 

India 6 «!f,r f| 0f t 0 K tS n0t 1,avin " beeu codified in 
a ” d tber ® be,I 'i? no determinate law delivered 

has to Z S r e . reign aS totba law that 

nas to be administered m adjudicating upon n 

personal tort committed outside the local limits of 

a Court s jurisdiction, the Court ought to be guided 

by the rules of justice, equity and good conscience 

Consequently a person should not be held HableTn 

Z- f rr ? 0t ' Vl ; iC , h WOllld be justificable by the 

nor’ should uVmj ?!“?? wbere the act was done; 
ful bv fhp d / h r b he (l ,ab ° lln,e ss the act is wron». 

Courf is situtted. 1 ’ ° r t,1C la ' VOf the CO,,ntr -'' the 

wa's V do r ne a ,md Ct i f. Wr ° ngful ‘‘ cr se ’ a P Iaa that the act 
c k" A d f ho directions of a superior officer 
ot subject to the jurisdiction of the Court is of no 
avail, though the result of the action wifi ’ giv “rise 

superior°officer. ann ° f inaemnit -V as ^inst such 

Where under the authority of the Rajah of Cochin 
an inquiry was held touching an improper 
intimacy alleged to exist between the plaintii/and a 
,? rta ’ a woman, and as the result 1 thereof the 
plaintiff was ordered to be ex-communicated and this 
order was communicated by the savvadhikariakar or 
the general agent of the Rajah to the superintendent 
, / , temple who communicated it to the 2 nd 

fhe 1 »H (respondent) in his official capacity, and 
the latter in h,s turn handed over a copy of the 
said letter to the pattamali or manager of the 

oSdS 1,6 WaS b0 " nd *° d<J as a P art ° f W- 

Held, that the act of the Rajah was absolutely 


r not)iabie 

Atchutha Mexox, 28 M. L.' J. 310; 



Relief 


tificatc 


Sa 47 



Conciliator’s cor. 


DpQho-at _ O/y 


aer i ice 


niiTCOt 

Jirrtsj 

land. Where the grantor elaimsT 8 ai ‘‘ I , rPS " me tbe 

he must show that the terms of'tI nght '° resume > 
that right or, if the terms are * , grant " ,vo hint 

proved circumstances iiZl "nknown, that the 

has that right, B . y K 'L ' lnfere nee that he 
B,m,APPA g — 


Companies Act, 1882, jJ;J 


Discretion. 

163. 

eretion of MagistrateTn V - 6 ^ 1 * 0 co »nmitment—Ois. 

Divorce T T ge aC °’ ,sed '005 

^ * See Hindu T.\u* at 

Earnest money ,. of ' UHAMMiDAN La "’- 

purchase Option to^vitlidraw * 1 ° f ~ A S rep ment to 

I 2 


-«««, wnen amount tn / - over 

case of trespass—Specific Relinf a f p , nss ~~^^ed ij in 
—Injunction, grant of Act (If 1877), *55 

Where the sloping eaves of in 

dominant tenement projected 1 '° of of a 

tenement to a certain extent «nw, a ser vient 

tenement acquired an easement f domina »t 

ram water by those eaves 1 .? to discharge 

ment and where the dominant ° Servient ‘ene- 
struct,ng an „pp er sto °''ncr in con . 

the eaves and further project Z h a e,ght of 
planks and balcony or verandah , r flat roof 
door beyond tbe extent TZ 

to uL th height C otTlir n el °"' nei - had a right 

did . not throw an increa se d Tutde° IO '‘ g ° S ba 

servient tenement; linden upon the 

extent amonnted Pr to e 'a^toM^tre ° ri ° inal 

maXim 

hi junction^ aniT'not damages’wa^^the^ ° f th ° ease 
AvoobIsmail ,, Xm . Maho^S^™^ 

-tZZt ivS^^^n^Z 

suit, effect of. Co ”> f '^t‘O '' competed pendZj 

Jn case of disturbance of ^ 
plaintiff is entitled to an 
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■emir 


lil. 


■ j, ov,on to the plnintilF to i,o oontont 
, b„t nn.l. r sort inn 35 or the Kn.emoms 

ft. an injunction evccpt 


damages- It 

with damage? 

V/.t ho not out it led 

£ «,„.|, ,*** wl.on. 1,0 wmil.l 1,0 entitle, 1 t„ moom 

images under Chapter l\ «'t the Art. 

Section 33 of the Act allows compensation to he e- 
covered for the disturbance ot an easement 1 ,1,UI 
that the disturbance lias actually caused substantial 

''"Jwff.,o!iV"‘^'/e,':-TI,e law ,Ws not eoneem 
it se lf with a disturbance wlueli is trnial 01 "»* 

W°hero the plaintiff comes into Court at once wl.cn 

the ilistnrbance of his easement ,s threatened ami lie 
defendant completes bis construction pending the suit, 
he does >o at bis own peril A. flAJADMAR »*. Kl ^'^ 

Lal, 13 A. L. 385 ^ 

__ s. 35 962 

Eastern Bengal and A ^sam Ten¬ 
ancy Act (I of 1908;, S. 170(4) 182 

Ejectment. See Agra Tknancy Act, s 57 (M 
Cf.ntra r. Provinces Tknancy Act, s. 94 (1). 

Gift bv a tenant’s widow—Posses¬ 


sion by donee-Death of donee—Resumption U\ 
widow* liability of 
__„ notice <>)' -Kent, wrong entry of, effect 

A mere accidental wrong entry ot rent in a notice 
of ejectment does not invalidate it, if the entry does 
not in any way prejudice the tenant. U. P. B. R. 
Shkoraj Sonar »\ Pratah Bahadur Singh. 2 <> L. 

. 1 . 112 211 

_._ Xon-t vansferablr holding, pa re honor 

of—Limitation- Act (IX of 1(108), s. 18, scope of. 

A plaintiff suing in ejectment a purchaser of a non- 
tmnsferable occupancy holding cannot succeed, unless 
he makes out a case under section 18 of the Indian 
Limitation Act, where his right to possession accrued 
long before J2 years of the commencement of the 
sad C. Panchkari Chattapadhya r. Maharaj 
Bahadur Singh, 19 C. W. N. 136 708 

__ —Occupancy tenant — Tenant, whether 

entitled to keep hunt* appurtenant to his holding. 

A tenant who has been ejected from his holding 
cannot keep possession of the house appertaining 
to the holding. A. Piiui. Bun r. Zaiiur Am 8^^ 

___ suit for —Bcnamidar, appeal by, 

whether maintainable—Mesne profits, donee for — 
Whole decree, a lien to be challenged — Appeal, cow• 
man ground of-Bengal Tenancy Act (I III of 1885), 
87, scope of - Abandonment, proof of-Occupancy 
holding, mortgagee of—Rent, acceptance of, by land¬ 
lord, without protest, effect of—Forfeiture, waiver of. 

Where it was found, in a suit for ejectment brought 
against several defendants, that one of them was a 
bcnamidar of the defendant 1st party, and where a 
decree for mesne profits and costs had been passed 
against both defendants Jst and 2nd parties: 

Held, that the appeal preferred by the bcnamidar 
defendant alone against the whole decree was main¬ 
tainable, and that as tlie ground was common to 
himself and defendant No. 1, so tar at least- us the 
question of mesne protits was concerned, the whole 


Ejectment-emu-id. 

remo nmler review in appeal, inasmuch as there 
he no decree for mesne profits unless there was 

n (\ccvor for possession. # , 

' Section 87 of ihe Bengal Tenancy Act » not 

exhaustive and t Ik* landlord may proceed by suit if 
l„. can prove that- the facts and circumstances ot the 
case lead to an inference of abandonment. 

There is a complete recognition of the mortgagee 
of an occupancy holding as such where the landlord, 
on receipt of rent without protest even for one 
occasion, gives a receipt in the name of the tenant 
through the mortgagee, and the landlord cannot 
evict the mortgagee in possession as a trespasser. 

Acceptance under protest of rent also would 
operate in favour of the payer as a waiver of any 

forfeiture incurred. 

The protest, therefore, under which a landlord 
roc-ivos rent deposited l>.v the mortgagee of an occu- 
ii*inev bolding does not make, the receipt the less a 
receipt of rent from the mortgagee. C. , Mottook 1)1,AH 
SlIUKUI. I. .1UGDI1* NARAIN SlNGH, 21 C. L. .1^2(n 

lies judicata— Suit in Revenue Court 


— Question of proprietary title decided -Appeal not 
hied in Civil Court-Finality of decision-S«b. 
sequent suit in Civil Court, maintainability^ 

Election— Triplicate temple scheme—General 
bribery—General personation—Illiterate voters, 
signature by—Invalidity of election. 
lVr Sadasiva Aiyar, ./.—The presence of a large 
number of illiterate voters would make it easy to 
secure votes by bribes: but a Court cannot take any 

account of surmises of this kind. , 

The fact that certain voters have been carried to 
the voting both at the expense of the candidate can¬ 
not by itself vitiate the olection. 

Where it is proved that a certain voter was dead 
and a certain other person voted in bis name, the 
whole election is not invalid. That voting card nlono 
should be discarded. 

The Common Law principles relating to parliamen¬ 
tary elections cannot govern the decision in a case 
which relates to the election of a temple trustee, though 
wherever the rules of that law are in conformity 
with justice, equity and good conscience, they might 
Ijo roforml to tor thr mortal satisfaction of ft 

Judge in India. , 

Because the agent of a candidate acting in Ins 
interests asked somebody to personate ft dead voter 
whose name by mistake continued to lie in the list 
of voters, it is not just or right to disqualify the 
candidate without proof that he authorised or 
nititied the agent’s act. It is right and just to treat 
that vote as invalid and not to go further. 

'l'lie election of a trustee of the Triplicano temple 
under the scheme of 1895 cannot l»o set aside on 
the sole ground that an agent of the successful candi¬ 
date without authority from the candidate allotted 
a false personation which could have had no effoc 

upon the result of the election. 

Where the election appears to have been fairly and 
honestly conducted it will not be invalidated by 
mere irregularities which are not shown to ha>® 
affected the result, for in t ho absence of fraud the 
Courts are disposed to give effect to elections when 
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dr?nit le ' -^? SS in ' e = ulal ' itl 'e^ »ot amounting to fraud 
Avoided Zc “ ? IeCtio11 ' Xo election -ould be 

Thr in^m? ?'!, La "' f° r ° enera > personation. 

intention of the scheme decree of ]895 is that 

..not open to question the validity of a vote passe] 

by the trustees without objection having been raised 

oUen to Z:: ‘'rf -d that U is md 

1 question the decisions given honestly on the 

objections raised by the surviving trustees by 1 

'h^ht s‘tate ,U tl COm . t - ^ re< l uire >»ent that they 

wri im, ea., n 1. ■ ,eC 10,1 aUd “' eir decisions in 

pose iU n , ' 3 V-' aVe be ° n intended for the pur- 
£ ff* 1 , uhmtuuy value in ease their decision 

s ac -ed as dishonest in a subsequent suit The 

omission to record the objections and decisions where 

ser J ions°^ P r!' e d '' Sal !°" ed > if'amounts to a 

If an /mtS'r y ’ i d ” eS ' Wt i,1VaIidate “'o election. 

co, en in t, ' er S " am ° is ^tten with his 
consent in the presence of the polling officer* it is 

in the eye ot the law of the same effect as a literate 

retuirert S o el L Si “" ,,ill °, Whe « Totfo^pJS E 

lequued to bo signed or marked by the voter the 
signature put in by his authorised agent in Ids pre 

scheme * the requiremeuts of the clause oft he 

a sul >stautial coinpliauce with the clause in 
the Tnpl.eano temple scheme if the voter hands the 
otmg paper to somebody in the presence of the 
dannalcarthas and if that person at mice hands d 
111 to the presiding darmakartha. 

1m wa S C anl S usT 0t . diS<1Ualify “ »«“ "wwly because 

i • to become a trustee of a temple 

si 

As regards the scheme itself, the extreme demo, 
cratic view that education and character shonlfl n 
no weight, that the vote of the mo" 4"ora n ‘ or the 
least honest should have the same f 

vote of the most highly cultured n aS th « 
saintly person, is repugnant to the Hindu Sh 
which are based upon a heirarchiVo 1 Jlf • Sbus ' tras 
the character and learning G f thl y tcm 111 whlch 
opinions should be given much *1 persons graving 

the numerical strengflTof suT^ersom W6,ght tha “ 

Per Napier, J.—The i J Sl 

settled by the Coui*t dirf tcmp,e s °beme as 

vote. l/only 

certain number of such n L thdfc n £ hfc to » 

scheme is not an omter.rftm 17 <’ f th ° 

ordinary Court The Pm. f 1 10 P lllsc bction of an 

such decisions ° 0nrtha8 - ofc Rower to review 

comprised of two per¬ 
is a nullity ^notions by one only, its decision 


Election— conoid. 

acts nf briber., No agen^n^,,^ ZT 

IX n' 1 " 1 ' " Mit bt ‘ ' >reau >"° d nnless the 

circumstances bring 0 it'home' ul’ekiTw'to*°‘tl hP ‘ 
of the candidate. BaInSN*a f 

3^riS A8 ' (1W5 > M - w -*■ *** 

Equity. See Merger. 



ment ™*™**™-*g™. 

Agreement w 1 N „ "nting or registration— 
^ * ‘Uted upon tor 35 years 930 

-- of redemption. See Moktgage. 

Estoppel. See Evidence Act, s. no. 

Agreement, force of-Claim, bar of 



Allottee, conduct of 

permissi 1 lde* )leUd * ,lg oouh'^t^s^^wager^whether 



~ . Mortgagor, if can plead invalidity nf 

loitgage for want of consideration 702 


Jrust -Conduct of trustees 


Evidence. See Presumption*. 


840 


deuce h : co " cous P* r ators, when evi. 

clencc a 0 amst others-Approver, evidence of, v a l lle 

-Pn C vrnl V1C f^ n baSed oa snch evidence, legality of 

Conoboiation, necessity of 738 

. f i. A 1 dm i lsslo i 1 \ of person as tout, whether 

sufficient to declare him as such - Proof necessary 

9 1 6 

7 Agricultural lease, unregistered, for less 
than jive gears, admissibility of—Kvcrr.ption from 
iegistration—Government Notification, 1885, force of 

AS7x7vS,iX ( S:‘ ” '"v- 0 ™™ 1 

An unregistered agricultural lease for a term not 
exceeding five years and reserving a rent less than 
Ks. .>0 is admissible in evidence, as such leases were 

exempted, by a notification of the Government_still 

in force-dated 3rd September (885, from registra¬ 
tion. A, Hazari Singh v. Terbeni Singh 12 A i 
J. 792 ’ “ 577 

— Appellate Court acting on report of 
Thumb Impression Bureau- Illegality 132 

Direct evidence disbelieved, effect of_ 


The^roner oo^ ( * ocs not invalidate an election. 

proved'kThave'hpp 8 ‘ 0 . 8trika ° S tbe “““bor votes 
spite of such «i v SlVe ~ hy P^sonation. Where in 

affected the m g ° S ’ the re6ult wiU not be 

Where the T ? tl0n need n °t‘ be set aside. 

maioritv wTl Pr ° Ved d ° not osUblisk ‘ k at the 
majoiity have been prevented from electing the 

seTaddl? 67 pref6rred - tbe election need not be 
Buies of equity and good conscience do not require 



Conviction, legality of 

—— -Evidence of Police, value of —Police 

diaries 


-Land on which fruit trees stand —Evi- 

deuce of possession—Enjoyment of usufruct of 
trees, if sufficient 266 

- 9 opportunity to produce—Appellate 

Court, duty of qq 

-Relinquishment—Non-occupancy ri^ht 

430 
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__ „f Tahsihi'r. ah.;, 

The tv,."ft "f « Tulisibkir wl,.-.. nit.njf ■>_ » 
„,i«nrv tr.tlio C..nrt is Jf.,.1 .-vi.U-nrn P. I'tu 
DHABI Lai. r. Abim i. Uamman, 30 1’. L. H. 8 

_Supplementary paper-book, rclcvaucv ' A 


INDIAN CASES. 


[1915 


donee of 


Vi,registered lease, admissibility in rv^ 

_ l'ii until rot offence —Vncornfoo fated tc*h- 

niony of ruiiijAniiio nt, 'r. hether raffieieot-Pfosceu. 

ohm not hound I" I ""''««’ «» "dnesses- 

/V,,,-/ Code (Art XLV of I860;. S. 377. 

In tlie ease of mmatmal offei.ee under see ton 3/i, 
Indian Penal Code, conviction can safely be '.ased on 
the uncorroborated testimony of the victim, if it is not 
otherwise doubtful. 

The prosecution is not bound to produce witnesses 
who are not expected to speak the truth. P. ^ri»au 
Ahmad v. Emperor, 42 V. W. U. HH4 Cr.; 10 C«. b- A. 

203 1 ° 

34 


]\’tijib-nl t/i - -, evidentiary value ot 


Evidence Act (I of 1872), ss. 9, I 

count book, coin, in, relevancy of-Signatare of a then- 
meat, place and iinnwr of, immatfrial -Document to 
hr authenticated—Signature anywhere to be gut- 
insertion of name validates document in hundwnl. 
ing of party—Document, alien operates us release. 

The absenee of an entry in a book of account is 
regarded as a relevant fact not under section 34, but 
under sections 9 and 11 of the Indian Evidence Act, 
to prove that an alleged payment was not made; but 
the weight to be given to such absence depends upon 

the crieunistances of each case. 

The place and manner of signature of a document 
are immaterial, provided that the signature is inserted 
in such a manner as to authenticate the document; 
and where an instrument is in the handwriting of the 
party to be charged, it is sufficient if Ids name is 

inserted at the commencement. 

Hence, a document eiving a co-debtor release from 
all liabilities is operative as such though not signed 
by the executant, and is a valid agreement although 
it may not operate to the prejudice of the other 
debtor, should a question of contribution arise, as 
between them. C. Ganoa Ram Aijauwai.i.a r. 
Laciii Ram Kishkn Dyad, 19 C. W. N. (ill 705 


S. 10 —Illustration 

S. I I 


738 

705 



- S. 24 

-SS. 25, 26, 27, 30 145 

--S. 32 (,5; —Suit against miwr - 

Minor s age, proof of- -Statement bg minor's aunt as 
to dote of birth, in application to be appointed his 
guardian, if admissible in evidence—Relationship. 

In a suit against a minor, a statement made bv lhe 
minors aunt in an application to Ik* appointed his 
guardian, t«» the effect that lie was born on a particular 
day is admissible in evidence under .section 32, clause 
(.->} of the Evidence Act, as it relates to the exist, 
cnee of relationship. C. Momnura Mohan Roy r. 
Ram Kkjmina Sadhukhan, 21 C. L. J. 621 595 

—SS. 33, 58 —< bmrl,dulij of, while 


Evidence Act— conta. 

o.loiittin,, Me,,:;,! of absent l eit,eess-lrreguUnty 
.. Con,' ,, of accused or his fonnse os to alnas.ton 
of certain ieidenee, effect »/-( ".« Procedure 
C,„ic (Act V of 1898), s. 517 —Trial h,j Jury-Charge 

to Jurg—Misdirectioa, effect of. 

Umli-i- section 33 of the Evidence Act tko Judge 
has to satisfy himself that the presence of the 
witness cannot be obtained without an amonnt of 
delay or expense which he considers to be unreason- 
able', before he admits a statement made by the absent 
witness in a previous judicial proceeding. It is not 
enough to have the statement of the Public Prosecutor 
to that effect but there must be independent evidence 
before bin. before he can exercise the powers given 

to hill! under the Evidence Act. ... . 

Therefore, where a Judge acts upon the statement 
Of the Public Prosecutor his procedure is irregular. 

The English decisions relating to evidence can bo 

relied upon in India. . 

Prima facie the consent of the accused or lus 

Counsel is the presumptive evidence of the absence 

of prejudice. , . , 

The rules of evidence are subject to the general 

principles of jurisprudence and it is the duty of the 
prosecution to establish the ease against the accused, 
and they should not rely upon admissions made by 
him in the course of his trial for convicting him. 

In a trial bv jurv, reception of inadmissible evi¬ 
dence bv the '.Judge and bis failure to warn the 
iurv against considering such evidence amounts to 
misdirection, which vitiates the whole proceeding. 

IV 1 . Annan i Mutiuriyan <*. Emi'KRou, 28 M. L.o. 
329; 17 M. L. T. 214; (1915) M. W. N. 229; 16 Cu. L. 

.) 294 O I O 

HI_S. 43 —Judgment n.d inter partes, 

u'hcn admissiblc. 

Z was in possession ns mortgagee of a six-nnuas 
share belonging to It in a certain village. Duiing 
the continuance of the mortgage / executed a lease 
of the property in favour of A. Subsequently ij 
executed a simple mortgage in favour of *4 aiul 
covenanted that the usufructuary mortgage in 
favour of / should be paid out of its considera¬ 
tion. 'Phis was done and the mortgage in favour 
of 7. was redeemed. Nevertheless A s name 
continued to be recorded as lessee in respect of 
the property. On the strength ot the entry in the 
papers, A brought a suit for protits against Af, the 
lamhardar, and obtained a decree. Af thereupon sued 
A fora declaration that the mortgage of / having 
been redeemed, .1 was not entitled to the decree for 
protits and that the entry of his name as lessee was 
erroneous. A defended the suit on the ground that 
by an arrangement between him and if, he was left- 
in possession of the property as lessee lor the 
remaining period of the lease and that he had been 
made to account to if in a suit between them on the 
simple mortgage for the very year for which he had 
obtained the decree for profits against Ai. Ho 
produced the judgment between himself and h to 
prove his allegation : 

Held, that the judgment produced by A was 
admissible in evidence under section 43 of tlio 
Evidence Act. A Mohammad Ahmad Saii» 
Masih-uli.au Khan, 13 A. L. J. 317 307 

-S. 47—Opinion as tohandwntiug 

of one’s clerk - Relevancy • 

% 
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SS. 63, 65, 144 —Public docu¬ 
ment—Proof—Secondary evidence—Certified copy not 
preserved—Other evidence , whether admissible 
Where a certified copy of a lost public document 
is not preserved, other secondary evidence of the 
contents of it is admissible. 

Hrders issued by public officers in the discharge 
of official duties kept together in a register in the 
usual course of business should be presumed do be 
accurate copies of the original public documents and 
arc admissible in evidence as “secondary evidence” 
of such public documents under sections 63 and 65 
of the Evidence Act. IVI* Krishna Kao Mr. 

1 HANOI Uucm 808 

-- s - 65 808 

7 7~ ' 7 65 Document not produced but 

jound inadmissible in a previous suit—Secondary 
evidence, admissibility of- Hindu Laic-Gift to wife 
~Absolute interest or life-interest—Presumption. 
Secondary evidence of a document which is not 
produced but which in a previous suit was found to be 
inadmissible as being not registered cannot be given 
In the absence of any evidence to the contrary a 
Hindu widow has only a life-estate in the property 
obtained by her from her husband. IVI« Kataraj v 
Sar.ua V. Kamabhadra Naidu Garu 853 

_ ” 7 Sj Tiegal relationship, exist- 

" of i proof as to - Gift by a Muhammadan- 
Deed of gift, inadmissible in evidence-Oral evi¬ 
dence, admissibility of 180 

S. 91 


i * . T" ~ * Secondary evidence , when 

can be given—Original document t ndered found tn 
be a forgery Hr ,tten admissions, how far secondary 
evidence—Limitation Act (IX of 1908), 19. 

„ . Aiyur, /.— Where the plaintiff brought 
a suit for redemption of a particular mortgage in 
reneva of a prior mortgage and the lower Courts 
found that the mortgage sued on was a forgery 

Urtd, that the plaintiff, failing to establish the 
moitgage on which the suit was based should nni h 
allowed to fall back upon the ead?ot LiS^o which 

™f ht rl b ° . est *jV ,S ied hy admissions made hv defend¬ 
ants during the proceedings without the nl-W 

amended and that no evidence pWman'ms co dJn'^ 

the earlier mortgage could he given'for 

purpose of sec 

a.1 the legal consequences that may fl"Tirol ‘the 

« Sh ° U ‘ d ta * «S*t£ 

Per Spencer, /.-When a contract has been embodied 

91 ofT me t- nt d the par . t,eS ‘° lt are Precluded by section 
91ot the Endence Act from enforcing byway of 

smt obi,gat,ons arising out of such contract except 1 

proving the original document itself or t T S» in 

secondary evidence of its contents when the or "b," 

hi? they" ,/ , d by th0 ° ppositt - P«rty know.T 

that they will be required to produce it 
Secondary evidence is admissible only in the 
absence of primary evidence. If the original 
itself ,s found to he inadmissible, secondly 
evidence of its contents is not admissible 
An admission cannot be made use of s’ 
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secondary evidence of a document inadmissible i„ 

forward as an original is found to be a forgTy T c 
tl r i cT"enTsTf iV a lg l"' ritten admissi °“ s as proof of 

,wrp g iT ?. fszLrszfrtt 

origin'afis pul forward^T t prim^°eTdlnTT Oil 

terms of a contract and that original is found Vt 

sion and his successors-in-interest IVI m 

n M A L. M N n.' A 4 (,915) M - v i 

S - 114 738 

I 14—Mutation register—Pre- 


S. 


nmpt mn 


S. 



ciX h Ttiiroix e iefi,dT„r' s , th< i that 

without costs and that the • f i« U ? be alIowe d but 

in consideration ft tlonll T' d 

oosts refrnin from institiTtingT suT ” P *' is 

a„^:^s ..o, 

on^'.line^iee^tS’ll;; ^on 2 s‘of 

Civil Procedure* Code “here °‘ de ‘' XXI 1 ,ule63 ’ of ‘lie 

aside ,1,0 eo„::,ST ;;: T stion , of , sctti "- 

object to an ord,., ULLdU «eif a party does not 

cannot be inferred that'^tlie aguinst lli,n » it 
against him IVI v t , ^ I)USSed iy nofc 

Aivar, (191 5 ) m‘w N 23 7 ' RAMA A,va " '• ^Rav.vv a 


7 N -' ^ Mt 536 

l>ed from showing defer, inTlwiT' 11 '’'' ‘134 


S. 133 

S. 144 



E mfna«on l of-oL^faf ^‘achment, d!i ll 
whethei determines attachmeiT'j^ 

ty, attachment of—Sale , P oper_ 

property necessary—Dismissal of n Pr . odnction of 
non-payment of ^-aS^, 


against—Suit by unsuccessful,71’ , objection 
ed-Pra /»,» -defelcTrT'o^ 1’S e V n0 ''-; 

missible evidence- Appeal- 1 dd 1 f° n inad - 
lrregularly admitted P 0 ’ial evidence, 

- - 14 

prior to decree— Tennt von e °^ 1 . 3 lt< 3gment-debtor 

record in Appellate n ° f b ^ht on 

representatives in posZ'i^tf^ T 1°^ ^ 
estate—Right to object 7 1 1 * deceased** 
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Execution of decree—com-id. 

Who it* tin* party «m record is himself t ho legal 
re preventative of‘si deceased judgment-debtor and 
in possession of part of the deceased’s estate* and his 
liability is admittedlv restricted to the assets come 
to hiv hands out of the estate of the* deceased, he has 
no right to object to execution on the ground that 
the h iral representatives of the deceased have nob 
been brought on the record. IVI. Mt'llAMMAO Naina 

Mahakavak c. Sheik Marakavak 925 

___Mortgage of occupancy holding 1m*- 

f,,re passing of Agra Tenancy Act — Decree for 

poi<es>ion 278 

.-— — Receiver, a/tpoi ntmcnf <>}—Profterty 

.,,1,1 — J’rrrirrr, right of—Suit between decree-holder 
and nnetion-pif rehnser, separate, mnintainubility of. 

A Receiver appointed in the course of an 
application for execution of a decree becomes 
fmtchi s officio immediately the properties attached 
are sold in execution, as the judgment-debtor’s interest 
in them ceases on such sale. 

To such an npplical ion for exeeiil ion, I he auelion- 
purchasers are not necessary parties, and l In* 
right between them and the decree-holder should be 
determined by a separate suit and not in the* 
execution proceedings. IY1. (Iansiiam Doss r. Rajah 
oi Km.aiiasti, 2 I,. W. 326; (1915) M. W. X. 215 

551 

--Sale amended—Filial decree of a 

Civil Court, meaning of—Limitation 876 

-Step-in-aid of execution—Date* of 

application or date on which Court takes step— 
Time from which limitation runs—Agreement not 
to arrest judgment-debtor, validity of—Agreement, 
whether stops running of time 38 1 

EX PARTE decree. See Civil Procedure Code. 
1908, O. IX, R. 13. 

Findings, nature of 1000 

Forfeiture. See Contract Act, s. 74. 

Forfeiture of bail. See Surety. 
Forfeiture Of bond— Proper procedure 


Forfeiture Of shares. See Companies V 

1882, s. 169. 

Forgery. Sec Penal Code, s. 464 . 

Fraud. See Contract Act, s. 14 . 

Fraudulent: decree, setting 

obtained within jurisdiction of Court other than tl 
? h 'i h Wed-Court, jurisdiction of, to enterh 

suit—Cause of action—Fraudulent service of v« 
"actio,~ I>,n,>er,U " U ' ,che < whether gives cause 

The plaintiff sued the defendant i„ Agra prayi 
( hat a decree for money obtain*! against 1,in, hy t 
defendant m Siliguri within tho jurisdiction of f 
Calcutta High Court lie set aside, on the round H 
the defendant fraudulently prevented the instil,,t 
of the suit from becoming known to him by eausi 
|be nohee o suit to bo served on some other uer 
in Agrn and an ineoireet return to he made to t 

Held 1 1ml as pari of the fraud was eommitted 
Avia, the cause ul action arose in part at least 


Fraudulent decree— eoncid. 

Agra and that, therefore, tho Courts in Agra had 
jurisdiction to entertain the suit. 

Semitic: —A suit to set aside a decree on the ground 
of fraud may bo brought in a Court other than that 
bv which the impugned decree was passed, if the 
property of the plaintiff situated in that Court is 
attached in that decree. 

In such a suit tin* execution of the decree and the 
application for the realization of the amount of it 
are acts of the defendant which infringe the rights 
of the plaintiff and afford him his principal cause of 
action. 

A plaintiff in such a case cannot succeed merely 
on proving that tho summons was not served on him. 
A. -Iawamir r. Xkki Ram, 13 A. L. J. 190; 37 A. 189 

502 

Fraudulent transfer —Mortgagor and mort¬ 
gagee —Renami transaction — Mortgage executed to 
defraud creditors — Claim i>ctitions filed by mortgagee 
dismissed—Subsequent suit upon mortgage —Aforf- 
i layor , if can plead invalidity of mortgage for want of 
ennsitlerat ion — Estoppel. 

Where, in order to defraud his creditors, a person 
executed a mortgage ben.uni and set up tho mortgagee 
to prefer claim petitions based on such mortgage and 
where those petitions had been dismissed by tho 
Court : 

Held, that be was not estopped from afterwards 
setting up the fraudulent- nature of the mortgage and 
ipiestioning it on the ground of want of consideration. 
IYI. Vadavali.i A rr.w AniiANri.r r . Kod.vli Vknkiah, 
2 L. W. 361; (1915) M. W. X. 273 702 


FRI'CTPS. See Transfer of Property Act, s. 72 

Garnishee order Attachment of rovenue 

payable in future —Execution proceedings kept 
alive 18 

Gift. See Hindu Law; Muhammadan Law; Will. 

-Ante-nuptial gift—Interest of co-occupant in 

survey number—Relinquishment—Pre-emption 


—, deed of—Compulsory registration — Subsequent 
deed executed and registered by donot — Prior gift 
revoked. 

A registration against the wishes of the donor will 
not render an instrument of gift effective. 

here, therefore, tho deceased executed a deed of 
gilt in favour ol the defendant who got it registered 
alter the donor’s death, and subsequently oxocuted 
and registered another deed of gift in favour of the 
plaintiffs’ predecessor-in-title: 

Held, that the gitt in favour of the defendant was 
revoked by the donor and the prior deed, having 
been registered against her wishes, did not carry any 
title to tho defendant. IYI. Dasi SWARNAM t*. 
Deivanvacam Pillai, 2 L. W. 269; 28 M. L. J. 378 

_, 271 

by (l tenant s widow—Possession by donee— 

Heath of donee— Itesumption by widow-—Eject ment^ 
liability of, 

I be. widow of an original tenant made a gift 
ot her husband’s tenancy in absolute title and 
permanently to a stranger who, after enjoying it 

or three years, died. On bis death the widow 
resumed the tenancy: 

i * *l n * l,V me,vl . v occupying .the land on the 
death of the donee without proving herself an heil 
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she could not acquire any right of tenancy in the land 
in question, and, therefore, she was liable‘to ejectment 
by the zemindar. C. Mahakta Hunuman Sarax c. 
Sheonath Mahto 


Good faith —Due diligence 

Grant- Grove - Land granted to plant grove-No 
time fixed—No grove planted—Conditon, whether 

broken—License—Unrevocable—Resumption 680 

- oflou'l under darkliast rules—Land submerg- 

ed under water not struck out of pntta—8„r/, land 
included in grant—Grant, right to cancel. 

A grant of land once made under dark hast rules by 
an officer competent to make it can be set aside by 
superior officers only for fraud, mistake of fact or 
want of jurisdiction. An assignment of a warg once 
made under the impression that it included also sub¬ 
merged lands, cannot subsequently ho cancelled on 
the ground that it did not. 

Land submerged under water is still the property of 
the former owner, unless struck out from his pat la 
and the assessment proportionately reduced. IVI 
Abdul Razak Sahib c. Secretary of State 719 

-Mining rights, transfer of—Rent-free— Brah- 

mottar, grant of, nature of, before Permanent Settle¬ 
ment—Mining rights, how far affected— Zemin da r 
presumed owner of underground rights 8 I I 


for personal service—Grantor, when can 
resume land j o 


Right of way —Enjoyment for over 70 years — 
Presumption—Limitation Act (IX of 1908), s. 26 
application of—Grant or legal origin. 

The enjoyment of the right of wav for a period of 
over 70 years is evidence which would lead a Court 

to refer such enjoyment to a grant or other leo-al 
origin. & 

Where the plaintiffs did not state in the plaint that 
they claimed the way under any kind of grant, nor 
did they state that they claimed it under section 26 
of the Limitation Act, the defendant is not prejudiced 
regard being had to the facts proved raising a pre¬ 
sumption of grant or other legal origin. C. Ksihrod 
Oiiandra Ghose r. Srish Chandra Ghose 


Grove -Land granted to plant grove—No time fired 

—No grove planted—Condition, whether broken- 
License—U nre cocable —Resuni ption 

Where a land was granted for the purpose of 

planting a grove with a provision that the grantee 

might cut down the trees and re-place them as often 

as he pleased and might appropriate to his own use 

the produce of the trees, grass and any other produce 

ot the land and it any revenue was assessed on it tho 
grantee had to pay it: 

Held that the grant created an interest in the land 

in favour of the grantee and it was not a license re 

vocable at the will of the grantor. 

Held further, that as no time was specified in the 
grant to plant the grove, the condition could not be 
said to have been broken until the grantee rendered 
the plantation impossible either permanently or for nn 
indefinite period. A. Naikeam r. .Taivala Prasad 
13 A. L. J. 376 680 

- plan ted in occupancy holding - nigh I of tenant 

to transfer trees. 

Where an occupancy tenant plants a grove on his 


Grove— conoid. 

holding, he has no right of transfer in the trees. 
.Hie} cannot he sold privately or in 
ot a decree against the tenants. A, 
v.- Daya Kishun 


execution 
Wazir Ahmad 


transact,on, whether transfer of moveable or of 

Ae'uxrr m- ° S fact -^tration 

Acta 1 1 oj 190 8), s. 1,(1) (a)—Trees, whether more. 

able ,,, tinmoveable proper!,,-Evidence Act (lof 18721 

Ch-tb, J V ^ '*>'**»<* < proof as to- 

, "T"'"''"" ~need of gif,, inadmissible 

in ( ad, nee—Oral cndence, admissibility () j\ 

Tim question whether a grove transaction amounts 
to merely a transfer of standing timber or rr, „ . 
U-ansfer of an interest in im.noteahle" “mrtv 
to be determined upon the circumstances of each case 
Where a transfer is made of certain plots of Hnd 
containing trees of various kinds and a house n 
with the intention that the trees are to c ’ J 

and used as timber, but with the intention ZTot 

plots are to ho maintained as grove as they are 1 1 *^ 
transfer is one of immoveable property and* the I ^ 
of transfer requires registration. * Hie dee,I 

relationship °mav"^S«‘l »***?"*' 

although the te^s^vS^^rtlS 0 ';^ 1 
may be expressed in writing relationship 

wiSt a d T d ,,f 

evhlenee is admissible to prove that tho glftTa®’ htmn 
validly made in accordance with the V 

S~c Si 

180 

Guardian. See Muhammadan Law 

Ten a aC l°' ,ntS ° n the 

Where a decree, passed in favour of a in ,w , 
the guardianship of a certain nor sot, ; r , cler 

Sr,? B31 

QO V 

Guardians and Warri« 

I here is no power in a Pomw- 

guardian, unless the Court is snti«« i *?, a PP omt a 

the welfare of the mi or that he ] hat ifc is fw 
passed, and that tlm appo ntment S' Sh ° U,d be 
"•>11 not infringe sub-scction Ol f T guarf!ia » 
Guardians and Wards Act Sect,on 7 of the 

in such cases whore a Will i* 
jurisdiction and is hound to vonJdo^ ,ms 

is a Will although Prohate has that tlle re 

X. 513 KHOV K,,VAKI DE,U ’ ,he «<«"” of Iw'c.^w’ 

972 
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Guardians and Wards Act— concid. 

■■ ■■— - - SS. 7, 17 — Minor [fill — 

Re.marriage of her mother—Welfare of minor—Court 
not to proceed under Act vhere.no necessity exists for 
oppointing gunnlian. 

The re-marriage of a mother is not a sufficient 
reason to deprive her of the custody of her children, 
for the question in cases of guardianship always is 
whether it is for the welfare of the minor to appoint 
a guardian. It is not for the Court to accept each 
and every application math? for the appointment of a 

guardian. P. Fatima r. Rani, 36 P. \V. It. 1915; 101 
P. L. R. 1915 507 


Hindu Law— contd. 


-s. 17 507 

1 1 — -- —— g. 25 — Ward leaving or 

remora! from guardian's custody—Application under 
s. 25— ('ertijirated guardian , vhrther necessary. 

Where a ward leaves or is removed from the 
custody of a guardian of his person, it is open ft) an 
aggrieved party to make an application to the Court 
under section 25of the (iuardians and Ward* Act. In 
such a ease it is not essential that there should Ik* 
a certificated guardian before an application under 
section 25 can he entertained by the Court. B a 
Dayahhai Ragiicxathdas v . Rai Parvati, 17 Bom. 
Ij. R. 332 597 

-S» 27 —Discretion— 

Ratification 5 

General Clauses Act (X of 1897), s. 

18 269 

-s. 24 577 

High Gourt, power of, to correct errors in 

decree in absence of some of the parties 694 

High Court Act (24 & 25 Vic., c. 

104), s. 14 334 

Hindu Law- Adoption — Adopted son — 
Ancestral property 683 

- - - -- Adopted son, liability of, to 

maintain his adopt ire mother —Agreement. 

In the absence of any agreement to the contrary 
an adopted son is personally bound to maintain bis 
adoptive mother from his share of the familv proper- 
ties obtained on partition. M. Vknkata’raman v. 
SUBRAMAXIA lYFR, (1915) M. W. X. 187 240 

Consent of next reversioner 
Refusal on personal grounds—Refusal, whether 
proper. 

In giving or refusing his consent to an adoption 
a sapinda is not entitled to proceed upon grounds 
personal to himself but must act with a deliberate 
consideration of what is for the benefit of the familv 
Where in answer to a request for his consent to si„ 
adoption by a widow, the next reversioner refused bis 
consent, stating that the widow was actuated bv u 
desire to prevent her property from devolving on him 
and his heirs, that he was ready to perform duties 
which would secure heavenly bliss and that 1 ho widow 
should wait till he got a son: 

Held, that the consent was improperly refused 
M. PlLLALAMARKI VhxKATAPATIII SoMAYAJl’I I* .. 
PlLL A LAMARR! Pu.NNAMMA, 17 M. b T 21 *> I ' ur 

284; (1915) M, W. N. 230 ' * ’ ** 37 U 


- - Adoption, remote reversioner*8 suit to 

set aside—Nearest reversioner's knowledge of adoption 

more than six years before suit , whether bar. 

A suit to set aside an adoption, instituted by a 
remote reversioner more than six years after the 
knowledge of the same on the part of the nearest 
reversioners, is barred by limitation. 

Qurere. —If the same rule applies when the conduct 
of the immediate reversioners is tainted with fraud ? 
IVI. Si’bamma r. Maui Reddy, 2 L. W. 337 



Sister's so n—In valid. 


In the absence of a special custom, the adoption 
of a sister’s son is invalid according to Hindu Law. 
A* Kagiidnatii Das v. Kisiien Lal 854 

Step-brother, whether can be 
legally adopted— Nanda Pandita, opinion of, value of. 
Under Hindu Law the adoption of a step-brother is 
not invalid. 

The opinions of Nanda Pandita, when they are not 
supported by any text of the Smriti writers, are 
generally speaking recommendatory and not manda- 
torv. B* (fAJAXAX RaI.KRISHNA »\ KaSHINATH 

Xarayan, 17 Rom. L. R. 372 9 78 

Alienation by manager of joint 
family-Family necessity - Onus—Money borrowed 
for Government revenue, whether for legal necessity. 

Where certain members of a joint Hindu familv 
executed a mortgage of the joint family property 
and a suit was brought to enforce the mortgage ns 
against the entire family of the executants: 

Held, that it was for the plaintiff to prove that the 
debt was borrowed for family necessityand that there 
was necessity to borrow it at a high rate of interest 
stipulated in the deed. 

Money borrowed and utilized in payment of 
Government revenue amounts to a debt ‘ borrowed 
for family necessity. 

I be family property can in a mortgage suit be 
brought to sale for such amount of the debt as the 
Court finds to have been borrowed for legal necessity. 
A. Gaya Prasad Tewari r. Ram Phal Misir, 13 A. 1 
h. J. 246 2| 

,, ~ 7 ~ Custom — Athangndi Chottics or 
\ ezhoorNngnmthnrs of Madura District— Pntni- 
olingn—Mooppu—Mooppu Muri. 

1 ()no ,°l tl10 to ' l0 applied for ascertaining 

.0 cn.tM.oo of a valid custom is to see whether 
the right claimed was over oontosted nml wliothor 
the persons who, but. for such custom, would, 
under tho general law, ho entitled to certain 
property, abandoned the contest and suffered 
themselves to lie excluded, thus accepting it con- 

sciously ns having the force of law. 

Where there is no proof that people living in 

a pnrtienhir area voluntarily adopted a method 

of dnision of property which is contrary to Hindu 

Lai applicable to their caste, it is unreasonable 

to ,eeog'nso existence of such a custom and 

'■V , up°n nil the persons of tho caste 

"t,. '™, 1 ." 1 H'C men, whether or not they have 
entered into special agreements. 

A" N■ n of family properties, 

nm “V lhft r i S ’ Up tlu ' of a custom 

Chettie* or Tezhoor Nagava - 
tha^of tho Madura District, to which community 
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the parties belonged, by which the division was 
effected per stir pea according to the number of wives 
having sons (or according to patnibhaga) and not 
per capita among all the sons (or according to 
putrabhaga). They also set up another custom 
according to which a member of the community who 
wished to marry a second wife during the life-time 
of the first, could only do so after reporting* the 
matter to the nagarathars or headmen of the village 
and executing an agreement, styled mooppu muri , 
1 hiding himself to set apart a certain sum of 
money or extent of immoveable property or both 
(which provision was known as mooppu) as and 
for the maintenance of his discarded wife, which 
mooppu became her separate and absolute property, 
descendible to her own sons: 

Held, that the custom as regards patnibhaga was 
not proved but as regards the provision for mooppu 
was made out. M. Alagu Chetty v. Palaniappa 
Chettiar, 2 L. W. 272; (1915) M. W. X. 221 


GENERAL INDEX. 


1055 


Debt —Decree against father—Liability 
of sons - Sons at first impleaded as parties to suit but 
claims against them subsequently withdrawn—Effect 
of such withdrawal on sons' liability —Res judicata. 
Where a son is impleaded as a party to a suit 
brought upon a promissory note executed by his 
father, but subsequently the claim as against him 
was withdrawn and the decree is passed against the 
father alone, the creditor cannot be put in a 
worse position as regards the execution of his decree 
than he would have occupied if he had not impleaded 
the son. 

In execution of a simple money decree against a 
father, the decree-holder can put to sale the family 
property, and the sons are entitled to an opportunity 
of contesting it either on the grounds of non-existence 
of the debt or of immorality. A, Indar Pal v. 
Imperial Bank, 13 A. L. J. 211; 37 A. 214 593 

-—- Suit on promissory note executed 

by father—Sons impleaded as parties to suit—Burden 

on sons to show that debt is not binding on them _ 

Plea of failure of consideration —Onus of proof _ 

Same in case of son and father. 

In a suit on a promissory note executed by a father 
and filed against him, it is sufficient to join the sons 
and give them an opportunity of showing circum¬ 
stances which would prevent the debt being binding on 
them or a decree being passed against them, and it is 
not necessary to plead and prove that the debt was 
incurred by the father for purposes binding on the 
family. 

Where the plea of want of consideration is raised 
the om«s of proof in the case of the sons is not 
different from that in the case of the father. IVI, 
Nachiappa Chetty r. Dakshixamurthy Servu 17 
M. L. T. 232; (1915) M. W. X. 217 ‘ ’ 


Divorce among Hindus—Change of 

religion, effect of—Legitimacy disputed—Parents, 
lawful union between, shown to be imqjossible — Treat¬ 
ment as legitimate son, evidence as to, force of _ 

Presumption. 

The Hindu Law does not recognise divorce, although 
the Courts do recognise divorce amongst Hindus 
upon proof of a custom allowing it. 

Under the Hindu Law a change of religion does not 
dissolve the marriage tie. 


Hindu Law —coutd. 


In cases where legitimacy of a person is disputed 
and it is shown that a lawful union between his 
parents was impossible, but at the same time there is 
plenty of evidence as to treatment of that person as 
a legitimate son, the presumption arising from the 
course of treatment of this kind is a very weak one 
and must yield to proof of circumstances which, when 
established, preclude all possibility of a lawful union 
between his parents. O. Abdul Karim r. Abdul 
Razzak, 2 O. L. J. 101 201 

Ri iht 7~ C j ft — BaIlava charya sect — Custom — 
validity 0 7 UlSjer 1 " Prop"'*!! held by goswamis- Gift, 



i i , . , , v ► crveil i 

temple and idol. Hence a gift made by one goswami 
of his interest m the property held by him to another 
yo>i,am, and his successors-in-office is lawful and not 

contrary to the customs and usages of the cult. A 

CrOPAL Lalji v. Girdhar Lalji 715 

legality~of. °f f ^U property to son-in-law 

A gilt of family property to a son-in-law is rot 

Kr&sr -• a,™"”* 


life-interest—Presumption 


to wife—Absolute interest 


or 


— Intention. 


Joint family— Ay, 


■cement to divide 


Where an agreement entered into hv n « 

bers of a joint Hindu family provided 
immoveable and moveable properties relating „ the 
co-parcenary were to be divided as from The Va e 
of the agreement and that from that time fon l.l 

and the gain or loss subsequent i 

be binding on the other^lo parcener- 11,1 
Held, that the intention of the nartip* 

div.de then and there and not to writ until „ 

p!ete division of the properties had been effected 00 ’"' 

=s fo of Tfsr c a 

Umatyobupagaji Piplai ..PauC^, m * 



member is binding upon thTother “mem be“ & of”t? S 

undivided family, if the purchaser b P n ! • f tke 

purchase, made bona fide inquires as to H aklll « thc 

for the sale and then purchased the k f # neCeSsit ^ 

price, bona fide believing in the ' v , 0 ’’ & fail ' 
necessity. ° tl10 existence of 

CiWI p^ced; U rf ifZ to find'the 

on the evidence on record, even though ™’TncuL T* 
beep arrived at on that point by the low! A T" 8 

Court, m. Motdpalli Gangesetti r 
murthi, 1 L. W. 249 ' rALUR i Rama- 
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-Joint family—Contract entered into by 

one member of joint undivided family, suit on — 
Other member?, whether necessary parties 45 
-.--- Jinn , whether Jo mil y asset 


--Managing member, poa'ers of, In enter ii./n euntraets 

_ f,inbHifij of other members — Estoppel — llejenee —- 

Ueniat of eontrnel ami at the same time pleading 
rnnt.-art as of icnijee , whether permissible. 

A joint Hindu family firm must be regarded like 

any other joint family asset. 

In a case where a business is carried on by the 

members of a joint Hindu family for the benefit of 

the entire family, there may be many persons who 

do not actively participate in the conduct of tin* 

business, there mav be many members who are 

minors, and it is only by a confusion of ideas that these 

can be associated with those who are actively carry- 

•• • 

in ” 1 on business as partners in the ordinary commer¬ 
cial sense. But where it is found as a fact that 
such a business was lieing carried on by any one or 
more members of a joint Hindu family for tin* 
benefit of the other members, particularly if such 
business had been originally established to the detri¬ 
ment of the family property and handed down 

hereditarily, then the resultant liability of all the 
• • 

members of the family would be referable to the 
notion of managership by one or more members for 
the benefit of the rest. 

Where one or more members of a joint Hindu 
family start a business of their own, not at 
the expense of tin* joint family, nor with the 
intention of sharing its profits and losses with the 
other members, their position and their liabilities to 
the other members have to be regulated with 
reference to the extent to which the conduct of such 
a firm and the resulting profits fall within the legal 
notion of self-acquisition. 

It hardly lies in the mouth of a person to say in 
one and the same breath; “I did not make a contract, 
but if 1 did make a contract, I am suivit was a wager.” 
B. Jon akma r. Laoiiookam r. Ciiktka.m Hakisixi? 17 
Bom. L. It. 293 533 

~~~ (,tjf by managing member 
in favour of his daughter and sister—Conreyanee to 
sister benami fur daughter—Marriaije of daughter a 
consideration for gift—Intention - Recital about pro. 
perty being self-anpiired, effect of—(lift. 

Where the managing member of a joint Hindu 
family, in order to obtain a husband for his daughter 
executed a deed of gift in favour of his daughter 
and his sister, the mother of his future son-in-law and 
thereby conveyed certain properties to them; 

Held (1) that the conveyance to the sister 
intended to be benami for the daughter; 

( 2 ) that in adjudicating upon such <Hfts 

tllC . ta, " il - V ^ hiokedinlo- 

(3) that the donor intended to part with all the 

interest he possessed in any capacity in the property 
and that the recital in the deed that the properties 
were purchased with his self-nequired money did not in 
the circumstances of the case negative his intention 
of exercising any power of disposition he might have 
as managing member of the family m" * ' 

PATHY Clli:TTY V. PoNNfsAW.MY CHETTY* * 305 

t T_r ■ • j Money.decree against on*' 

memb er -H,s interest not attachcd-P mperhj ln , f 

hands of the survivor, whether liable. ' 


was 


nil tin 


Hindu Law— contd. 

The property of a joint Hindu family is not liable 
for the debt of a deceased member where the debt is 
a simple unsecured debt, unlcs* a charge has been 
created by flu* attachment of the debtor’s interest 
during his life-time. 

Where, therefore, ./ obtained a money decree 
against X and applied for attachment of W’s interest 
in the family property and also for rateable distri¬ 
bution between him and another decree-holder on 
whose application JV’s interest had already been 
attached, and tlx* Court transferred the execution of 
both decrees to tlx* Collector, but while the pro¬ 
ceedings were pending before that officer, N died and 
./ applied that .Vs father. Is, should be substituted as 
his representative in the execution proceedings: 

Hald, that as ix» steps had been taken to enforce 
tlx* debt in the life-time of X, his interest in the 
property survived on his death to his father and 
could not be reached by the creditor as assets in his 
hands. N« Ja<;iuti*as r. Bh.ujisao, 11 N. L. R. 45 



-Joint family —Preliminary decree for 

Jiartifion , whether effects severance of co-parccnary _ 

Holder of preliminary decree for partition , death of 
— II ntow, n'hcthcr proper legal representative. 

A preliminary decree for partition effects the sever¬ 
ance of the members of a joint Hindu family, mid if a 
plaint iff in a partition suit dies issueless after the 
passing of a preliminary decree, his proper legal 
representative is his widow. M. MAMMARKimi 

Sattika v.v r. Ma.m.\iakki»ih Am.mayyi, 2 ],. W. 325 

543 

-.-lYIaintenance — Widowed daugh- 

ter-iu-law of predreeased son, right of, to oppose 
Probate ot Will ot her tather-in-law in favour of his 
daughter -Maintenance, right of, if enforced against 
devisee 578 

j Minority—Alienation by guardian 

cl minors property—Suit for possession of alienated 
property by ward on attaining majority 704 

7"- Mutt properties— Pundamsan- 

I.adl.i, mortgage bg-pmpertg within jurisdiction of 
different Conrts— Decree obtained in one Court tutus. 

Jeered Jor exerution to another-Jurisdiction of other 

onrf to declare decree n»t binding -Disciples, suit 

to contest decree, maintainability oj - Civil Prove - 

in,, f ode (Act | ,,j 1D0M, s. 92 —Compromise derive, 

getting as.de oj - Legal necessity—Bnrden of proof— 

1 andarasannadhi, poner of, to eompivmise— Bona 

ule losihon oj 1’andarasannadhi, whether analogous 
to Hindu widow. 

A yi- 1 -v .small purl of the mort^nped properties was 
situated within I lie jiirisdietion of K Court while tlio 
res was smutted wi,l,i„ the jiirisdietion of T Court. A 
Milt nils instituted on ilie inorlenK'e in K Court and 
tliedeeiee obtained was Irunsfenvd to T Court for 
exeentio". \\ lole exeeinioii was pendin-the judgment. 

1 11,1 1 r """ H'lil the deeive was not bind- 

dietio,!- 11,1,1 l,, >' Court Imd no juris- 

fie/./ th", under the eirenn.stmiees tlio Court had 

,l,! " tlu ' lv uo absolute rule 
., ' no i error could lie m nnv why impeuehedSUYO in 

a C r >Url " lncl1 il "»* l-nssod. 
wh*J. C1£U -’ a6 . iCl1 b 3' c °nsenl, and without contest, 

C ° 'J m ’"' Properties are made liable, 
^ in no better position than u settlement 
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effected out; of Court, and i„ the absence of 
sufficient reason .t can be questioned in Courts 
other than that which passed it 

Where a party has a special interest in the pre¬ 
servation and the maintenance of a matt ami its 
properties, he is entitled to sue on his own behalf 

the Civ IP sa,,ctio '> under section B2 of 

the Cni Procedure Code, 1908, to set aside a decree 

wrongfully got against the mutt properties 

f a . Wndarasanmdhi to compromise 
suit, affecting trust properties cannot be larger than 
those ot a trustee. ° 

Compromises of suits entered into bv trustees of 
chai‘‘able endowments are not necessarily void 

' la f Ult f to . . t,e 1 t : lare a decree against a paudara- 

am eai t. f « Ud, 1 " g 0,1 the m,lt > Properties, once it 
appeals that the decree was passed not after contest 

but on compromise, the onus is on the decree-holders 

to show that the compromise was a lawful one entered 

into bona fide and, therefore, where it is proved that 

the compromise was not of that character, the decree 
cannot stand. 

A compromise entered into under the influence of 
an indirect motive, such as a desire to escape the 
necessity of having to attend and be examined as a 
■sMtness by the pandarasannadhi , amounts to a breach 
ot duty and cannot be regarded as lawful or bona fide. 

A pandarasannadhi, though not accountable for his 

expenditure ot the income of the matt properties is 

yet under a moral, if not a legal obligation, to apply 

the surplus tor purposes of a religious or philan- 

thropic nature and lie cannot apply it in satisfaction 

ot debts -which have been found not to be binding on 
the mutt. ° 

The position of a pandarasannadhi is not analogous 
to a widow and a decree passed against n pandara- 
sannadhi tor debts not binding on the mutt cannot 
be treated as an alienation binding on his life- 
interest, as in the case of a decree passed in similar 
circumstances against a widow. M. Arunachellam 
Chettiar v. Velaffa Tiiambiran, *8 M. L. J. 410; 18 

JML. Li. L. loo 337 

J * on— Document effecting sever - 

in sstnt i/tf _ ... • . .. v 


Hindu Law— contd. 


!n i mubm er ' Val ' dS ‘° tbat Ilc £til1 to be a 

fl'l.c differences between the joint tenanev of 

' Ll, " r uml tl ! u *>{•“ family a, known to 

Jlital.sluira Law pointed out. 

Per Saubarau Xair and Oldfield, .1.1 .—\\here an 

uncle and Ins mnmr nephew formed members of an 

undivided Hindu family, the mother of the minor is 
competent to consent, to a partition on his behalf 
wdh his uncle. The fact that the uncle was at the 
time of consent ve.y ill and about to die will not 
vitiate the consent, and the law will not recognise 
the contingency or probability of a person's death 

nartHim aS °'l • " 0t consentin f? to a demand for 

partition winch a person is entitled to claim. IVI 

-^ AICKEN ' Naga.nna Naicker 17 ,\r i t’ 
300; 28 M. L. J. 423; < 1915) M. W. N 303 625 

i ] r n, how effected—Metes and 

bounds, division by, whether necessary—Intention to 
separate -Res judicata Matter directly and suZan. 
tialhj m issue—Partition, establishment of—Oral evi. 
dence—Separate enjoyment—Inference 
A partition is effected, under the Hindu Law 
between members of a joint family, if there is a 

“ . a >‘ -tual- distribuHon"of 


-- « V/ & 

bounds is not 


alien in states, if requires registration-DedaZtion 
by member to live separate, if enough to create! 

onbeTcdf'of hZ e i r Jno!7on er *° ^ P ar,iti °" 

among the members of a joint Hindu family does „dt 
tall u ithin the provisions of the ltegistration Vet 
requiring rcgis. ration. It does not in itself create a, 
interest in property and if any is created it is by 

operation of rules of Hindu Law and not by virtue 

of the instrument. y Lue 

Per Oldfield, J. —A document which effects a 

severance n 'status is not admissible to establish 

partition as regards immoveable property without 

registration, though it may be operative as remus 
moveables o ulus 

Per Sankaran Xair , J. —It is open to a member of 

t(Te U ffe d p 1 f V1 n ded fam ? 7 g ? verned ^ the Mitakshara Law 
to effect a sepaiation between hin self ;.nd the other 

! :^e ttother 6 ^ ^ to tlmt effect 

be delr Ind in “ , ers ’ , Ut the declara ««» must 
be cleai and in such a form that it is not open to 


the property by metes and 
necessary. 

a of 

make the principle of survivorship no Ton4d 
applicable between them, the Court must find whether 
the} had an intention to separate and wlwAfi 
a result of such intention there w 1 ’ ct ier as 
of title and interest. ’ th<?le has bee “ severance 

Where the question whether the bind* 
of the villages, which formed part of the If 7° 
had or had not been divided between the parties bv 

aws * a*-* —iss? s 

operate th ® previous suit did not 

Tdie mere separate eniovnienf , 

pei*ty which does not amount to partition m.AiJ 1 n"' 
tion wo ukl^ G *s trengtlienccl V* ^ 

out improvemouts on them,“r effected alim^t" 11 "^ 

strangers or to members of the family c ?vV° 
Xisore Ciowdhury f. Daiji Tiiakcrain, S’f.' L 7 

- - A 580 

- Burden of proof. ’ C> ' PnCe ^ Presumption 

. Where the evidence relied on to proven mw.v 

.3 merely oral and not documentary and where ,” 
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is against rlie interests of one of tho parties to the 
partition to effect it, tic* presumption is that no 
such partition took place. 

The Ininlen of proof in such circumstances is on 
the part v who asserts that the partition took pi a cm 

IVI. Pi llad i Venkanxa r. Pilladi Gaxuamma 817 
_Partition — Mitakshara—Pu rtit iono 

family projierty—Mothers right to shore firs right 
to maintenanee against estate—Sons anil stop-sons, 
liability of. 

Under thi* Mitakshara a mother is entitled to a 
share in the family property when a partition takes 
place among the sons. Her right to maintenance is 
not against her sons alone, lmt against the estate 
possessed by her husband and which is the subject 
of partition among his sons. 

Therefore, where a mother has got both sons and 
step-sons the maintenance ought to be paid by 
both of them. IVI, Kanxepalli Bala Tripura 

SUXDARAMMA GaRU r. K AN NEPAL LI Sl RVAXAKAVAXA 

G.VRU, 17 M. L. T. 188 349 

■ ■ Mitakshara — Stcp-grand- 

atother, irhether entitled to share irith grandsons on 
partition of family estate — Xeresso ry party. 

Under the Mitakshara School of Hindu Law a step- 
grandmother is entitled to a share in the family 
estate on partition of the estate among her grandsons 
and is a necessary party to the partition suit. B a 
Vitmal Kamkrisiia c. Praiii.ad Uamkrikhxa, 17 Bom. 
L. R. 361; 39 B. 373 967 

- Succession—. [greement — Family 

arrangement , effect of. 

In order to settle a dispute as to the property 
of a deceased Hindu a settlement was arrived at 
between the nearest collaterals of the deceased 
Hindu on the one side and his widow and his 
daughter as guardian of his daughter’s minor son, cm 
the other, whereby the collaterals were put into 
immediate possession of a very substantial portion of 
the property of the deceased and the daughter’s son 
was put in absolute proprietary possession of the 
rest of the property in dispute “from generation to 
generation:” 

Held , that under the circumstances of the case tin* 
daughter’s son acquired a full proprietary title in the 
property under the settlement. A. Ram Naresii 
Lal l'. Sadhu Saran Lal OOD 

--— Mitakshara— U rand mother, 

irhether includes step-grandmother — Sister, preference 
of, to step-grandmother. 

Underthe Mitakshara system of Hindu Law n grand¬ 
mother does not include step-grandmother and, 
therefore, a sister is entitled to succeed in preference 
to the paternal step-grandmother. B Lingaxuowda 
Govixdgowda v. Tulsawa M aiugowda, 17 Bom. L. U. 
315 bfa8 

_Succession certificate — 

Money dvr to member of joint Hindu family—Suit to 
recover some — Succession certificate, if necessary — 
Adopted son —Ancestral property. 

Where one M died leaving si widow and she 
adopted a boy m pursuance of a power given to 
her to adopt and tho adopted son brought a 
suit to recover a sum of money due to his 
adoptive father wmeh ho became entitled to by 
right of survivorship: 


Hindu Law— contd. 


Held, that he was entitled to recover the money 
without the production of a succession certi¬ 
ficate. 

Ancestral property is not taken by an 
adopted son as his fathers heir and he is not 
bound, therefore, to produce a succession certificate 
to recover what is found to be ancestral property. 
IVI. Ram A.NATH AN ClIKTTY V. Sl’BKAMAXIAM C HETTY, 

28 M. L. J. 372; 17 M. L. T. 266 688 

-Temple — Offerings to deity , share in, 

if ran be mortgaged—Transfer of Property Act (IV of 
|882 ) , x. 6 , el. (n)—Income , uncertain and indefinite, 
whether transferable . 

IVr Sharfaddia , ./. —A right to share the offerings 
made to a deity in a Hindu temple is res extra 
commercium and is not transferable. 

Offerings are, according to their true significance, 
made to the deity of which tlu* image is its visual 
symbol and their appropriation by the officiating priest 
is not a right with which lie is entitled to traffic. 
The income arising from the offerings which are 
voluntary presents, is uncertain and indefinite and 
thus an income from such a right is not transferable 
under the Transfer of Property Act, and therefore the 
mortgage of that right and tho purchase of it in 
execution of the mortgage-decree arc invalid. 

Per 0.ie,./.—The chance that future worshippers 
will give offerings to the temple is a mere possibility 
within the meaning of section 6, clause (a), of the 
Transfer of Property Act, and so it cannot l>o 
transferred. C» Punch a Thakur r. Bindesri 
Thakur, 19 U. W. X. 580 P75 

-WidOW — Adoption — Reversioner —- 

Consent of divided members , if necessary— Managing 
member refusing consent — Absence of consent of 
majority of co-parceners — Validity of adoption — Long 
delay—Adoption made to enable indoic to alienate 
property outside fa mil y—Refusal of consent, propriety 
of. 


Where a Hindu dies issneless leaving behind 
him divided and undivided brothers, tho consent 
necessary to enable bis widow to adopt a son to 
him must be obtained from the undivided members 
of the family, that of the divided brothers being 
immaterial. 

Where the managing member refuses his con¬ 
sent and tlu* widow does not obtain the 
consent of the majority of -the co-parceners, an 
adoption made by her is invalid. A managing 
member cannot be said to have acted from 
improper motives if lie declines to sanction an 
adoption made, after long delay of nearly 30 
years, to enable tin* widow to alienate the property 
outside the family. IYI. Rao Rama Rao v. Nauasimha 
N.w axini Yaku, 2 L. W. 286: 28 M. L. J. 363 392 

----- (lift with consent of next 

reversioner, validity of. 

Where ti Hindu widow executed a deed of gift in 
respect of her luislnnd’s property, with tho consent 
of her deceased husband's mother, ill favour of those 
persons who were reversioners next to the mother at 

tho date of tho gift: 

» * 

Held , that the gift was binding upon tho mother. 
A. Jamna Kunwar r. Ramiut Singh *196 
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--WldOW— Maintenanee—-Absolute right 
“7 m l<iow Iwtng independent means of support, whe¬ 
therdebarredfrom claiming maintenance out of licr 
ri us on ml s esta te. 

Ihe right of a Hindu widow of a co-parcener to be 
inamtamed out of the family property is an absolute 
right due to her membership in the family and does 
not depend upon her necessity arising from her want 
ol other means to support herself. 

Therefore, a widow who is able to maintain herself 
out of other property is not debarred from claiming 
maintenance out ot her husband’s estate. jvi, 
Darbha Lingayya v. Darbha Kanakamma, 28 M L 
J. 260; 38 M. 153 ’ 200 


in possession of husband’* 
estate, right of, to deal with the estate - Uerersioncrs 
right of. 

A Hindu widow is entitled to remain in possession 
of her husband’s estate during her life-time and she 
is not liable to account to any one. She is also 
entitled to give the property to any one she likes 
to enure so long as she lives, and she need ask for no 
rent or other compensation for what she has done. 

But where she alienates or deals with the property 
to the prejudice of the reversioners in a wav not 
authorized by law, the reversioners arc entitled to 
bring a suit for declaration that the act of the 
widow shall not prejudice the reversioners A. 
Renka/u. Bhola Nath, 37 A. 177 



w! 11 —Beguest in fa vou r of two hrathers 
” —Tenancy.in-common not joint 


in egual shares 
tenancy. 

Where a Hindu made a Will providing that in the 
absence of a begotten or adopted son to him and after 
the deatli of his widow, his two brothers would take 
his property “in equal shares:” 

Held, that the two brothers got a tenancy-in-com¬ 
mon and not a joint tenancy under the Will. A. 
Har Prasad v. Sukhdevi Kunwar, 13 A. L. J. 263* 
37 A. 241 561 

Hindu Wills Act (XXI of 1870) 221 

Hire-purchase agreement -Property 

m goods sold, when passes—Contract Act (IX of 

‘ V**’ 3o, 74, 78, 108, 1*8, applicability of— 

Alienation by purchaser contrary to stipulations— 
Attachment and Court sale of article—Purchaser 
how far protected-Right of vendor under hire- 
purchase agreement to return of article or its value— 
Penalty, relief against. 

Property in goods purchased under the hire- 
purchase system does not pass to the vendee 
immediately on the execution of the hire-purchase 
agreement and the 3rd paragraph of section 78 
of the Indian Contract Act does not apply to such a 
case. 

Where an article purchased under a hire-purchase 
agreement is, before the payment in full of the 
several instalments, pledged contrary to the terms 
and stipulations of the agreement, and a promissory 
note is also executed to secure the loan and 
where the creditor, relinquishing the pledge, sues 
upon the promissory note, and in execution of 
•tfee decree obtained therein attaches and sells the 


concld. 



Hire-purchase agreement 

property purchased under the hire-purchase agree¬ 
ment and the article is purchased by a third party 

the latter cannot claim the benefit of section 178 
Indian Contract Act. ’ 

The provisions of Exception 1 to section 108, 

Indian Contract Act, do not extend to cases of 

Court sales of properties attached in execution of 
money decrees. 

A clause in a hire-purchase agreement, providing 
in case o f breach of stipulations contained therein 

TZ f°n a l i etUrn ° f th f artic,e or ior payment 
° ! ’ 'alue, is penal m character and Courts 

m J ustlSed 111 relieving parties against the same 

2L. tST DABAM CHETm * Kr,r »™ Aiyar, 
Hundi. See Negotiable Instruments Act. 

Immoveable property -Right to true- 

nonal share, if right to tangible immoveable pro. 

pert} 1 332 

Implement, See Malabar Compensation 

M)R 1 ENA NTS IMPROVEMENTS ACT. 

7 7 ; 9 compensation for—Govcrnim? 

principle geg 

ll ?/ CrCn p C ~n 01ltracfc ~ Pers °n having twoestates 
aiger and smaller conveying entire property with¬ 
out limitation—Principle—Exception 544 

Inheritance. See Buddhist Law; Custom. 

See Civit, Procedure Code, 1908, 

(). 39, r. 2; Easements Act; Specific Relief Act 
s. 55. ’ 

1 l XV£Ii r ^^ Criminal Procedure Code, Ch. 


before commitment—Discretion of Magis¬ 
trate to discharge accused 1005 

1 before Magistrate—Sessions case—Sum¬ 
moning of witnesses on date of commit lal - Proner 
procedure 799 

I nsolven cy —Cause of action —Surd ml—Properly 
tft-tmjt Official Assignee—Insolvent incompetent 
to defend suit independently of Official Assignee. 

wWn Ca 'l SU °f •* Cti ,° n s,u ' vivcs against an insolvent 

UDon tha nffi -’rl 10 - P' aint Property has devolved 

9 fficlal Assignee. The insolvent and the 
Official Assignee cannot both stand together on the 

the ay K ’mt nd th f Ule , 0ffic , laI Assignee refuses to defend 

independently ,nS °of Ven the Can Official ^Assignee ^ b! 
17 RI Bo H m.'l ND E AS 20 A 9 ROTAMDAS “■ ABDULALLY Hae ^ 

Insolvenlis A c t (I I & ,2 Vlct., c. 2 1 ), 

~ Judgment 

After due notice being served by the Official 
Assignee, an insolvent failed to appear at the 
hearing. Judgment- was thereupon entered up 
against the insolvent under section 86 of the 
inchan Insolven^Act. C. Balchaxd Surana, 
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Insurance against war risks-Oo»trart 

— 1 C i. f..’ moaning of—Hill of lading — Purchaser, 
whether hound to |my the premium — Shipment at 
ciM-iiiv pt.rr-Koval Proclamation lorhiihling trad¬ 
ing with enemy, effect ot 400 

Interest alter ilatc lived for redemption, whether 
allowed 

_Discretion >ff Court to award interest — 

Plaintiff nor entitled to contract rate as of njrlit 

429 

..„. \|,| I\, : l .In m i ill crest - Fixed rale 

I in I >r> >\< in* hi , nature of—Interest mi costs ol 
iin|«(oVemeiii - Interpretation of deed 375 

.. . _ugage-deed—Provision for compound 

.ht'-K-st on default, whether penal 8t>0 

Mortgnsfor, when entitled to redeem—Con- 
iraci, enforcement of—Notice tor payment within 
( |,e r.-rm —Interest for whole term, whether can he 

real i Veil 450 


, /»(».'/ tlirm —Construction of document 


161 


nut promised, "'hen allowed 


Interpleader suit— Agent — Kailway C'inii- 

panv accept injr good'- for carriage, whether agetff 
of consignor 


948 


Interpretation Act, 1889, (52 & 53 
Vic., C. 63>, S. 18 (2) 463 

Interpretation of deed 
Interpretation of Statute 


--Express words of Statute, 

w hether overriden hv equitable principles 946 

Illustration, whether ex¬ 


press provision of law 


Change of language in the 

same Act—Presumption 105 

Issues— Evidence, opportunity to produce—Ap¬ 
pellate Court, duty of 50 

Jagrir, grout of, nature of- —“Putrapoutradi krame,” 
const ruction <>J — Absolute find heritable estate, 

A grant of a jajir is a grant for life only, but 
w here the grant is made with the words “putrapont. 
radi krame," the grantee takes an absolute heritable 
and alienable estate and all his heirs arc capable of 
inheriting it. C. Ram Siiarax Lal v. Ram Naha in 
Singh, 19 C. \V. X. 460 610 

Joint family, see Hindu law. 

Joint trial — Properly stolen at one and same theft 
ami separate!y received hg several accused — Irregulari- 
tg, incurable- Criminal Procedure Code (,\rf |' ,ff 
1 898J, s, •),{ f -— Conviction, setting aside of. 

A joint trial of persons separately receiving pro¬ 
perty stolen at one and the same theft, is bad, and 
this defect is not an irregularity which can be cured 
under section 537, Criminal Procedure Code, and a 
conviction marred by this defect cannot stand. 
O Jag an Nath r. Emperor, 2 0. L. J. 94; 16 Cn. 
L. J.270 I 5 q 

JUdg^mcnt—Appellate Court—Finding on each 
uialerial issue necessary 


Jury, verdict of disagreement of, in respect of 
some of accused—Judge, duty of—Confessions of 
co-accused, when to be acted upon 658 

-, trial bv -Charge to Jury—Misdirection, effect 

of 518 

Jurisdiction. See Agra Tenancy Act, s. 167; 
Criminal Procedure Code, s. 39. 

-Accounts, suit for—Relationship of 

parties 


Appellate Court, power of, to grant 
permission to withdraw suit with liberty to bring 

fresh action 857 

- Civil and Jh-venne Court — Suit by 


lambardar against malikan-i-qab/.a for value of tree 
— Ruling, misapplication of, effect of — Material 
irregularity. 

A suit by a lambardar against malikan-i-qabza for 
value of trees cut by the latter standing on land in 
their possession is triable by a Civil, and not by a 
Revenue Court. 

The more fact t bat a lower Court has misapplied 
a decision of (lie Chief Court is not a ground for 
revision. P. Nash* Singh r. Harnam Singh, 18 
P. L. R. 1915 919 

--Conversion of part of an agricul¬ 


tural holding into brick-lield —Ejectment, whether 
from part or whole of holding 298 

-Defamation - Act commit ted outside 


Rritish India - Jurisdiction of llritish Court — 
Liability, when arises -Publication, if requires com¬ 
munication to more persons tban one—Tort—Law 
applicable to torts in India — Superior otlicer, 
direction of, when available as plea—Absolute 
privilege, if available to servants of independent 
Sovereign, acting under bis orders and in course 
of their official duties 394 

Fraudulent decree, setting aside of — 


W ^ - 

Decree obtained within jurisdiction of Court other 
than that in which suit tiled—Court, jurisdiction of, 
to entertain suit 502 

Party taking the chance of success, 


• * ■ 

if can be permitted to question jurisdiction of Court 
in case of failure 710 

Police of Regulation 111 of 1872— 


• 

Record of Rights—Conclusive proof— Civil Court, 
jurisdiction of, to contest entries 241 

-Power of Sessions Judge to trails 


fer appeal to Assistant Sessions Judge 

Property within jurisdiction of 


different • Courts-Decree obtained in ono Court 
transferred for execution to another—Other Court, 
power of, to di(*lnre decree not binding 337 

-Reference to Sub-Divisional Magis- 

1 rate —Transfer 321 

-Revenue Division—Venue, transfer 

iff, from one Revenue Division to another—Juris¬ 
diction of new Court over suits pending in old 
division Transfer, formal, of suit, if neces¬ 
sary 269 

--“-Valuation of appeal 261 

--Madras Hereditary Village Offices 

Act (111 of 1895), s. i3- Village headman, office 
ol —Emoluments, when become attached to office 
oi village headman— Hoard of Revenue making 
tho office a salaried one—Suit for declaration of 
right, to office tiled after date of Hoard proceed* 
ings. 8^ 
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-— 0 f civil and Revenue 

Courts —Declaration that defendant is or is not 
agricultural tenant, suit for, maintainability of— 
Plaintiff owning half share in village, when entitled 
to declaratory decree against rights of defendant 
in village—Decree, declaratory, validity of 307 

— — Declaration that plaintiff 

is not tenant but under-proprietor, suit for, main¬ 
tainability of 303 

Kabuliat, construction of 510 

Lakhiraj grant. See Madras Regulation 
(XXV OF 1802), s. 4. 

Lambardar, definition of—oudhRcntAct (xxn 

of 1886^), a. 126 (1)—Lambardar, duty and liability 
of. 

Speaking generally, the lambardar is the manager 
of the common lands entitled to collect the rents, 
settle tenants, eject tenants, procure enhancement 
of rents, and do all necessary acts relating to the 
management of the estate for the common benefit. 

The manager referred to in section 120 (1) of the 
Ondh Rent Act is the lambardar. 

It is the duty of the lambardar to take all steps 
to collect the rents from all persons who are liable 
to pay rents and, in cases of failure to obtain rents, 
to take steps to have the persons in default ejected. 
O. Bhan Pratar Saiii c. Maxohar Lal, 2 (J. L. J. 
123; 18 0. C. 5 236 

--, suit by, against malikan-i-yabza for 

value of tree—Jurisdiction 919 

-, whether can sue alone for arrear of 

rent 838 

Land Acquisition Act (I of 1894)- 

Landlord’s share —Apportion meat—Malabo r La w — 
“ Vilakku money,” nature oj. 

“ Vilakku money, ” customarily paid by house¬ 

holders in Malabar to the temples on whose land 
they are living, is in the mture of quit rent and a 
grant of the said sites to the house-holders, by 
the Rajahs, though conferring a permanent tenure on 
the grantee, is subject to the payment of the quit 
ent. 

Though, as a rule, the landlord would ordinarily 
be entitled to share with the tenant actually in 
occupation, in the compensation paid for land 
taken up by the Government under the Land 
Acquisition Act, 1894, he may be refused a share 
if, owing to the small extent and value of the land 
acquired, it is impracticable to apportion the com¬ 
pensation amount. WI. Cheria Pangy Achan 
Aykrgal v. Krishna IVitai, l L. W. 767 8 

—- : -SS. 4, 49—7) eel a rat ion of 

inlcnhon to (tryuire a part — Oivtier's desire that the 
whole should be taken—Fresh notification necessary — 
Waiver. 

A part only of a certain piece of land was 
notified under the Land Acquisition Act to be acquired 
for the Railway. Under clause (1) of section 49 
the own rs expressed a desire that the whole land 
should bo taken and not a part. The Collector 
assented to the acquisition of the whole, but did 
not consider it necessary for Government to declare 
its intention for acquiring the whole. An award 
was made, objected to, and the matter was referred 
to the Court. There, in addition to objections relat¬ 
ing to the amount of compensation, the owners 


alleged that the whole proceedings were ultra circs , 
as there was no notification to acquire the whole 
hand: 

Held , (l) that the proceedings were illegal and 
must be set aside; 

(2) that the owners were not under any obligation 
to take the objection until the matter came before 
the Court and therefore there was no waiver. B. 
Bhagwandas Nagixdas r. Special Land Acquisition 
Officer, 17 Bom. L. R. 192 


-S. 49 489 

" --S. 54 — G7r/7 Procedure 

Code (Act I oj 1908), 109 —Land acquisition 
— Award, appeal from—Award made by Judge on 
original side of Chief Court , whether appealable. 

An award made under Part LJI of the Land 
Acquisition Act is neither a decree nor an order and 
section 14 of the Lower Burma Courts Act which 
provides for appeals from decrees and orders made 
by a single Judge exercising the original civil juris¬ 
diction of t he Chief Court does not apply in such cases. 

Under section 54 of the Land Acquisition Acf 
there is an appeal from an award made by a 
District- Court, but not from an award made 
by a single Judge on the original side of the Chief 
Court as he exercises powers of a High Court. L B. 

Collector of Rangoon r. Ciiandrama 260 

Landlord and tenant —Dispossession of 

tenant by landlord—Rent, suspension of. 

Where a landlord dispossesses his tenant from 
a part of his lease-hold lands, the landlord's right to 
claim rent is suspended in respect of the entile 
lease-hold. C. Saroda Prosad Bhattaciiarjee r. 
Manmotho Xath Mitter Bahadur, 19 C. W. X 870 

_ 371 

Land on which fruit trees 

stand —Endencc of possession—Enjoyment of usufruct 
oj trees, 0 sufficient—Evidence. 

The only way of proving possession and enjoyment 
ot the land out ot which no profit is derived other 
than the usufruct of the fruit trees which stand 
thereon, is by proving the enjoyment of the trees 
as m such cases the enjoyment of the usufruct 
cannot be separated from the enjoyment of the sites 
on which the trees stand. IW. Sivapuram Venka- 

TESAM CHETTY V. GoNUGUNTLA SUBRIAH, 2 L. W. 25? 



Land let out on purakudi 


. n . - pillUMlUl 

service—lenancy, determination of—Transfer of Pro. 

perty Act {IV of )Hb2j, s. Ill -Xotice, whether 
necessary. 

Section 1 11 of the Transfer of Property Act has 
no application to lands held on purakudi service It 
is the refusal or neglect to perform such service that 
determines the tenancy and the tenants render them¬ 
selves liable to bo evicted without any notice 
A notice given after the harvest of the year is 
completed is not an improper notice and cannot be 
objected to on the ground that it wa-s given in the 
middle of the harvest season. IYJ_ S. R M A R 
Ramasami Ciiettiar r. Katiiax Ambalagaran 91 5 
L , , . .. °f agricultural land— 

hailare oj son i ce oj irrigation —Remission of rent— 

Burden of proring warranty—Rebate by guardian — 

Guardians and Wards Art (• VIII of 1890 ) s - 97 

Discretion — Ratification , ’ 

« ' • 


IOC,2 
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Landlord and tenant— conoid. 

A tenant cannot claim remission of rent on failure 
of rain or other source of irrigation in the absence of 
any stipulation in the lease or of any express or 
implied warranty. 

Where the Deputy Commissioner acting-as guardian 
of the minor co-sharer and agent of the major co-sharer 
granted a remission of rent of the defendant, a lessee 
of agricultural land, as he could not raise crops owing 
to scarcity of water in the canal by which the land 
was to be irrigated: 

Hold, that the defendant had no legal right to 
remission of rent but the Deputy Commissioner had 
a discretion in the matter under section 27 of the 
Guardians and Wards Act and as the plaintiffs did 
not repudiate his acts there was an implied ratifica¬ 
tion of his acts bv them. 

% 

Per Fawcett, ./. C. —The burden of proving snrli 
warranty is on the tenant who alleges it. 

When flu' law creates a duty and a parly 
is disabled from performing it, without am default 
of his own, by the act of God, the law will excuse 
him, but when a party by his own contract creates 
a duty, he is bound to make it good notwithstanding 
any accident by inevitable necessity. S< Giiui.am 
Mahomed r. Saiikiisingh, 8 S. L. R. 222 5 

Occupancy right , nature of 


—Durden of proof—Facta negativing right. 

The claim of an occupancy right as overriding the 
proprietor’s right to cultivate his own land is of a 
special character, and as such it is one which the 
party seeking to derogate from the ordinary incidents 
of property is bound to establish. 

Where the defendants had been accepting leases 
from the plaintiff in respect of the suit lands and 
when the crops were attached and the defendants’ 
claim was rejected they brought no suit to establish 
their claim to an occupancy right: 

Held, that the defendants had failed to make out 
their right and that the plaintiff as pattadar was 
entitled to recover possession. M, Anantilv Pad- 
manabiia PilLAI r. (jopalakkisiinaikk, (1915) M w 
N.277 9,6 

"—- Permanent occupancy—Uni. 

form rate of rent for 80 year* - Presumption. 

Long possession for a period of 80 years at a 
uniform rate of rent raises a clear presumption of 
a permanent right of occupancy. M. Palaniakdi 
Malavarayax v. Vadamalai Odayax 956 

~ ~~——Tenant paying rent to one 

out ot several joint landlords, effect of | 4 , 


—Condition that lessee shall have no right 
to transfer his interest, validity of-Assignee, right 

°* 904 

- Document, not giving right to sell property for 

recovery of money advanced , whether usuf ructua.ru 
mortgage—Madras Hereditary Village Offices Act 
(III of 1895;, a. IS-Alienations by rang of lease- 
Adverse possession, whether can he acquired by lessee 
A document securing ro-paymont of a debt out () f 
the rent of the service main lands taken together with 
another document-a deed of lease-does not creato 
an usufructuary mortgage where no authority is irivo » 
to bring the properties to sale for recovery‘ <>r tZ 
money advanced. The documents are only i nsf ‘ 

ments creating a lease and creating an' ordinal 
simple money debt, • 


—coucld. 

Madras Hereditary Village Offices Act III of 1895 
does not prohibit alienations by way of leases. 

Where, therefore, the suit lands formed the emolu¬ 
ments of the office of village blacksmith and defendants 
Nos. 1 and 2 , the holders of the office, gave posses¬ 
sion of the lands to the plaintiffs as lessees: 

Held , that the plaintiffs’ possession was only per- 
missive and could not become adverse to the possession 
of the bolder of the office. M. Kamara Peda Sub- 
bayya V . Kakerla Chexxappa, 28 M. L. J. 303 842 

-meaning of—Compulsory registration— 

Unregistered de«d, admissibility in evidence of— 
Petition of compromise, how far admissible in evi¬ 
dence—Conveyance, effect of—Lands not assessed 
by Government, effect of—Consideration—Court’s 

duty 379 

— of “old waste” for three years—Expiry of 
lease on date the Madras Estates Land Act came 
into force—Lessee, tenancy of, nature of—Suit to 
eject such a lessee-Jurisdiction of Civil or 
Revenue Court—Transfer of Property Act (IV of 
1882), s. 110 -Lessee holding over—Nature of 
his right 


9 terms of—Lease, termination of— Notice of 
ejectment, validity of 929 

Legal necessity —Money borrowed for Gov- 
eminent revenue, whether for legal necessity 21 

77 \ Sale-deed, necessity not men- 

tioneu, effect, of * 825 

Learal practitioner changing tide* in con. 

nccted cases — Professional misconduct — Practice. 

A professional gent^man should ns far as possible 

stick to the side who first employed him. It might be 
a very good practice if whon gentlemen were offered 
instructions by the opposito side in any con- 
nectod case that they should nt least in the first. 
1 lace inform their first clients. A. A.mba Prasad, 
1,1 t,lL r oj, 1G Cr. L. J. 420 9^6 

L 1a7qi Pr r ac f i n loners Act (XVIII of 

\j.f~ Leyal rrachtionert Act (XI of 1896)— 

Admission of j >erson ns tout, whether sufficient to 
dec!a re I ,. m ns such—Proof, necessa ry 

to t0 d ° cl T n person a tout it is necessary 

Hr q ov,tlonee °f the facts required by 

, 870 "" 3 . ° f t , l0 1 Practitioners Act XVIII of 

1879, ns amended by Act XI of 1896. 

ennnn.°h n 0, H " Uho ! , S h "Emitting himself to be a tout, 
b .°, dec ’ nro ? »s “ucli when there is nothing 

recei«'L that mt . omls to nrimit that he has been 
SS T fr0ra Logal Practitioners for 

b”"® r r P y,Uent - JOUN’ALAQRDDA Sa«- 

w IS 

- ,7 I— S * (3 (f)— Reasonable 

^-^ndact-Open letter by Pleader 
of che\7f DiStrict ~ Us ‘‘ a,urf “’«* »«•»««'■ 

Lithrt^ l Tr Impmi ' cr ~ l ‘ iabi i i, <' °f pi™**'— 

offcZn he excuso-Pleader 

decision ; >b f ° " c ". Commissioner in n cate to secure 
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conoid. Letters Patent (Mad.) —concld. 


An open letter containing passages of a highly 
improper nature concerning the Head of a District 
(Deputy Commissioner) and addressed to him and 
circulated to all and sundry is grossly improper at 
any time, whatever the position of the writer maj r be, 
and especially a Pleader cannot be permitted to 
misconduct himself in this serious manner. 

1 he fact that the Pleader was a litigant against the 
Deputy Commissioner, will not enable him to escape 
liability in his capacity as Pleader and there is grave 
aggravation if the letter is sent to the presiding 
Officer of the Court in which the suit by the Pleader 
against the Deputy Commissioner is pending. 

Where a Pleader, who had been engaged for the 
defendant in a case, sent a letter to the local Com¬ 
missioner appointed therein asking him to report 
in favour of the dismissal of the plaintiff’s claim 
without fail, and making an alternative suggestion 
which could not be read as anything else than a direct 
offer of a bribe: 

Held, that the Pleader was guilty of gross miscon¬ 
duct. 

The opinion of a person as to the identity of 
handwriting of his clerk is relevant under section 47 
of the Evidence Act. P. Chanda Singh, In the 
matter of, J8 P. R. 1915; 12 P. W. R. 1915 Ck. 722 

Legal Practitioners Act (XI of I8S6) 

918 

Legal representative — Execution of decree 

--Death of judgment-debtor prior to decree—Legal 
representatives not brought on record in Appellate 
Court—Appellant one of legal representatives in 
possession of part of deceased’s estate—Right to 
object 

Legitimacy. See Hindu Law. 

Letters Patent iMad.), s. 15 

" - - -- Sa 15 —Civil Procedure Code 

(At -t V of 1908), O. XLI, rr. 17, 18, 19— Rules of 
Practice-High Court Appellate Side Rules 48 («), 
75 — Case posted before single Judge in admission 
Court for orders — Non-appearance—Dismissal of 
appeal by Judge— Application to restore dismissed 
appeal to file—Dismissal of application- Appeal 

against order—Practice-Procedure—Limitation let 
(IX of 1908), . 9 . 14. 

A single Judge sitting in the admission Court can 
under rule 75.of the Rules of Practice of the Hi-h 
Court, Appellate Side, only post an appeal to a Bench 
for disposal and cannot himself dismiss it. 

Where, therefore, he so dismisses an appeal, for non- 
appearance of the appellant, and an application to 
restore the dismissed appeal to file is also dismissed, 
the proper course is to appeal against the order 
dismissing the appeal, and not against t-lie order 
refusing to restore the dismissed appeal to file. 

An appeal filed against the order dismissing the 
application for restoration cannot be treated as an 
appeal against the order dismissing the appeal if 
it is beyond time, nor can any question as to deduction 
of time, under section J4 of the Limitation Act, arise 
when no appeal against that order is before the Court. 

Per Tyabji, J. —(dissenting)—Both orders can, for the 
purpose of this appeal, bo treated as one, and an 
Appellate Court can itself pass the order which the 
Court of first instance should have passed. 


The words “failing to satisfy the Court that 
there was just and reasonable cause” include also a 
case where there is no appearance of the party 
himself. M. Srinivasa Ranga Row r. Raja of 
Karvetinagar, 28 M. L. J. 6,; (1915) M. W. X. 101 

64 

S. 15 —Criminal Procedure 
Code (Act Vof 1898), «s. 117, 118, orders under, nature 
°J Criminal trial—Rerisional older of single Judge, 
appeal from, maintainability of—Right of appeal 
how conferred. 1 

1 roceedings taken for binding over persons to 

keep the peace under Chapter VIII of the Criminal 

Procedure Code are criminal trials within the 

meaning ol section 15 of the Madras Letters Patent and 

no appeal lies under the Letters Patent from an 

order ot a single Judge dealing with a revision peti¬ 
tion. 

Rights ot appeal do not exist unless specially 
conferred by Statute. 

The portion of the Letters Patent commencing with 
section 22 dealing with criminal jurisdiction 
no right of appeal against the order of a single 
Judge acting as a Court of Revision. M. Adur 
Desikachari r. Emperor, 28 M. L. J. 807; (1915) M 
W. N. 224; 16 Or. L. J. 805 t>27 

Limitation, plea of, whether can be raised in 
second appeal—Admissibility of document not proved 
— Court justified in refusing to consider it. 

A plea of limitation can be allowed to be raised 
1,1 second appeal only if it is certain that its legitimaev 
can be determined on the pleadings ana that it 
depends on no possible question ot tacts regarding 

which the party adversely affected might have 
adduced evidence. 

A Court is justified in refusing to consider a docu- 
ment when there is neither evidence on the record 
to justify its admission nor is any application made 
to take fresh evidence as to its admissibility, jyj. 

lERUMA (J OWN DAK V . R\MA GOWNDAN, 28 Al. 1,. J. 1 j5 

__u . *3/0 

1 re-emption — Suit by preferential 
claimant brought after decree obtained by remote 
claimant _ . 

vj A 

He view Time spent in review, when 
allowed m calculating period for limitation in appeal 

Admitting fresh evidence in appeal interest not 
promised, when allowed. 

The claim was for recovery of a certain amount 
principal and interest, for work done. 'Ihe first Court 
held that the whole of the work had been paid for 
and dismissed the suit. The plaintiffs applied lor 
?. e ' Ie '' ot J utl S*nent on the ground that they had 

found a certain document which they had supposed 

"as lost, but which had come to light. 'J he uourt 
issued notice on the petition for review and heard 
the case argued again, but it came to the conclusion 
that there "as;no sufficient ground for altering the 
decision, and dismissed the petition for review The 
plaintiffs appealed. The appeal was under the 
ordinary law long time barred and the question was 

"lietlier the time spent in review should be allowed 
in calculatmg the period for limitation in appeal. 
Ihe Appellate Court held that there were excellent 
grounds for the review application and it admitted 
the appeal, and reversed the decision of the first 
Court. On further appeal to the Chief Court; 
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Limitation — concld. 

IfrJJ.il) that the lower Appellate Court did not 
accept an appeal against the order in review, but 
ail in it ted an appeal against the original judgment 
and decree, ami in hearing it admitted authentic 
fresh evidence for the late production of which 
plaintiff had satisfactorily accounted; 

(2> that there was nothing illegal or irregular in the 

procedure. 

Where there was no promise to pay inteiest on 
overdue payments, nor was there any indication in 
the evidence that any such promise was implied, nor 
was any notice given by plaintiff to defendant 
threatening to charge interest, no interest could lx* 
allowed. P. W'inkf.ky Wasawa Singh, oo I*. It. 

K. 1915; 5U P. W. K. 1915 926 

- - Suit for pre-empt ion—Sale to subse¬ 


quent vendee 

Time fpent in revision applied for by 
judgment-debtor, whether to be allowed in extend¬ 
ing period of limitation for execution 282 

Limitation Act (XV of 1877), Sch. 

II, Art. 182 — lit'kkhan Ayrieul/iirists ’ Relitf Art 
(XVII '•( 18"9), **•. 47 — Conciliator's certificate — 

Civil Procedure Codr (Art XII' of 1882), s. 248 — 
Xotirc, effect of. 

An application for execution which is otheiwise 
in accordance with law, is an application in accord¬ 
ance with law within the meaning of Article 182 of 
the Indian Limitation Act even though it is nor ac¬ 
companied with the Conciliator’s certificate as 
required by the Dckkhan Agriculturists' .Relief 

Act. 

If an application for execution is presented and 
a notice is issued by the Court as provided by the 
Civil Procedure Code, the applicant is entitled to take 
advantage of the fact of the issue of such notice 
even though the application limy be defective owing 
to the absence of a Conciliator’s certificate. B. 
Sadashiv Vknka.ii Joshi r. Narsingrao Konhkrrao, 
J7 Bom. L. R. 203 49.3 

Limitation Act (IX of 2908), s. 5- 

Appcal filed beyond time—Judicial discretion of 
Court—Xeyliyencc of Barrister in filiny appeal, irhe • 
liter sufficient rouse — Liability. 

The neglect of the Legal Practitioner engaged 
is not tube deemed a sufficient reason for admitting an 
appeal or application after the time prescribed by 
law. 

Where an appeal was filed to the District Judge 
37 days, beyond time and no explanation was 
given of the delay except that inslructions had been 
given in time to a Barrister together with Its. It) 
for the purposes of filing the appeal, blit lie failed to 
file, and the District Judge admitted the appeal: 

Held, that the Judge had not exercised a judicial dis¬ 
cretion in allowing the appeal to be filed after time. 

Per Richards , C. J. —If it is shown that an 
Advocate who is a Barrister or other professional 
gentleman received and accepted instructions to 
file an appeal or make an application anil the 
client lost his right to appeal or make the appli¬ 
cation as the result of the negligence of the 
Barrister or Practitioner to file the appeal or 
application within time, such Barrister or Vakil 
is liable to his client in a Court of Law. A. Budhu 
V. Dewax, 13 A. L. J. 280; 37 A. 207 


Limitation Act— (1908)—conta. 

-ss. 5, 14, Sch I, Art. 

181 — Transfer of Property Art (IV of 882), .y. 89— 
Civil Procedure Code (Art V of 1908), O. XXXIV, 
r. ‘, ^ 2 ) —Application to moke decree absolute, limita¬ 
tion for — Court , duty of, to pronounce judgment — 
,S\ 14"/ Limitation Art, whether applicable to appeals. 
Where a decree mi a mortgage was passed on the 
28th July 1905, fixing 28th January 1900 as the date 
fur payment and no payment having been made 
an application was made on the 31st May 1903 to 
make the decree absolute: 

Held , that the application to make the decree 
absolute was barred by Article 181 of the first 
Schedule to the Limitation Act. 

Article 181 of the first Schedule to the Limitation 
Act applies to an application under section 89 of 
Act IV of 1882. 

Applications tinder Order XXXIV, rule 5, clause 2, 
come within the scope of Article 181. 

A Court is hound to dispose of a pending suit, 
whether any application is made to it or not asking 
it to proceed to judgment. 

Where an appeal was preferred to the High Court 
against a lower Appellate Court’s order of remand 
but the proceeding continued in the first 
Court and was disposed of on the 19th Septem¬ 
ber 1910, and on the 21st April 1911, the High Court 
dismissed the appeal, and on tlie 6th May 19 1, 
the plaintiff appealed to the lower Appellate Court, 
against the order of the 1 0th September 910: 

Held, that the appeal to the lower Appellate Court 
was barred bv limitation, as section 14 of tin* Limi- 
tation Act had no application to appeals and tlie case 
did not come under section 5 of the Act. C. Bkni 
Si.\uii i. Bakiiamdko Singh, 19 C. W. X. 473; 22 C. 
L. J.I3G 2» I 

-S. S— Mistake of fact — Suffi¬ 
cient cause. 

An appellant seeking to take advantage of section 
5 of the Limitation Act, on the ground of a mistake 
of fact, is bound to show that there has been no 
negligence, inaction or want of bona Jidcs before be 
can claim an extension of time. 

Where, I herefore, t he appellant's Pleader was misled 
as to tin* date of the decree, tlie uncertified copy 
obtained by I In* appellant being wrongly dated, and 
the appeal was consequently filed out of time: 

Held, that tb«*rr was no “sufficient cause” within 
I he meaning of tin* section. S. KARACHI TRADING 
Co. C. Kirm m Tk.iuii\ xn\s, s S. L. R. 235 82 

—,— — SS. 6, 8, 9. 22. Sch. I, 

Art. 91 -Minority, insanity and idiocy—Limita- 
lion, disqualifications to save- Court of Wards, posi¬ 
tion ol — Suit, right ol- Representative capacity, suit 
in -Plaint, amendments made in—Properties be¬ 
longing to idols, transfer of, by Court of Wards— 
Court of Wards Act (IX of 1879), section 18, 

>eopL* of 818 

-ss. 8, 9 818 

Sr 12 13) a pi >cal front decree 


( mn pn i at not ni period of h m dal ion — Exclusion- of 
11 me spent in obtaining copies oj belli judgment and 
decree. 

W here alter a copy of the judgment bad been 
obtained, an application lor u copy of the decree 
based upon that, judgment was made lieyond the 
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% 

period of limitation allowed for appeal from that 
decree, but within such period, if the time taken in 
obtaining the copy of the judgment was excluded in 
computing that period, and an appeal was filed on 
obtaining 1 lie copy of the decree: 

Held, that the appeal was filed within time. O. 
Dix Dayal v. Kamesiiah, 2 O. L. J. 159; 18 O. C. 74 


Limitation Act— (1908) —COIltd 


of judgment mislaid 


S» 12 —Application for copy 


S. 14 
S. 14 


64, 21 1 

-Time spent in prosecut¬ 
ing suit in another Court—Good faith—Due diligence. 
On tlie 25th October 1912, the plaintiff lodged his 
suit in the Munsifs Court claiming a sum of money 
over Rs. 500. On 22nd July 1913 he learnt that the 
amount due to the insolvent firm, whose assets 
he had purchased, was less than Rs. 500. He applied 
for the return of his plaint and filed the amended 
plaint on 30th July 1913 in the Munsif’s Court, 
reducing the claim to Rs. 438-9-6. On 7th August 
1913, the plaint was returned to be filed in the proper 
Court and on lltli August 1913 the plaint was filed 
in the Court of Small Causes: 

Held , that the plaintiff acted in good faith and with 
due diligence up to 22nd July 1913 and was entitled 
to deduct that period only. P. Radii a Kish ex r. 
Ladha Mal-Ram Chaxd, 51 P. L. R. i915; 54 P. W. 
R. 1915 347 

---S. 14, Sch. I, art. I 20 

—Religious endowment—Advances made by trustee — 

Suit for recovery—Charge in favour of trustee of 

charitable trust. 

The plaintiff was appointed by the District 
Judge, as trustee of a mosque during the minority (if 
the defendants. ,The first defendant on attaining 
majority on 27th February 1900 sued to recover 
possession and obtained a decree on 26rh April 1902, 
but the plaintiff did not surrender possession till 
February 1905. The plaintiff sued for recovery 
of the sums advanced by him to the trust and not 
recovered before he gave up possession: 

Held, (1) that the suit was governed by Article J 20 
and not by Article 132 of the Limitation Act; 

(2) that limitation began to run from the date of 
the dispossession, as till then no right accrued to the 
trustee to bring a suit to enforce his claim against 
the trust properties; 

(3) that the plaintiff was entitled to his out of 
pocket expenses for the purposes of the trust till 
20th April 1902 when his right to continue in 
possession was negatived by a Court of law; 

(4) that the time spent by the plaintiff in defend¬ 
ing the previous suit could not be deducted under 
section 14 of the Limitation Act as his claim was 
not founded upon the same cause of action. 

Per Sadasiva Aiyar , J. —The charge created in 
favour of a trustee of a religious or charitable trust 
enables him to take the sums he has expended on 
behalf of the trust only from the rents and profits 
of the trust estate (except in very exceptional cases) 
and cannot entitle him to put an end to the trust 
itself by bringing the corpus of the religious or 
charitable trust properties to sale. JVI. Kaliba 
Mavulvija v. Saran Bivi Saila, 28 M. L. J. 347: 38 

M. 260 290 


S. 18 
s. 19 


/ r'.< 


708 

69 

~ S. I 9— Award directing par- 

l>> share assets and liabilities egualt g, accept- 
once of, whether amounts la acknowledgment . 

An acceptance of an award directing the parties 
to share equally the outstandings and “amounts pav- 
able ’ found in the accounts of the partnership is 
not an acknowledgment of liability for the purposes 
of section 19 of the Limitation Act. IYI. Subra- 
mania Pir.r.Ai r. Sankaraungam Chettiar 864 


- SS« 19, 20 — Endorsement of 

payment on note—Ho payment made, if valid as an 
acknowledgment. 

Where on a promissory note, dated 24th January 

1911, there was an endorsement as follows:_“On 

the 22nd January 1914, the amount paid towards 

this promissory note in ready money is Rs 10 in 

words rupees ten.” And the defendants pleaded 

that no payment of Rs. 10 was made by them 

and that the endorsement was not sufficient to save 
limitation: 

Held, that the endorsement would be sufficient as 
an acknowledgment of liability and would save limi¬ 
tation even if no payment was made. 

An endorsement * which is not good as a payment 
under section 20 of the Limitation Act might still 
, sufficient as an acknowledgment under section 19 
oi the Act. IVI . Ramakrishxa Chetty v Venkata 

xubiuaii Ciirt'IY, 17 M. L. T. 139 ik 

-s. 20 15 

7 . 7. ’ , , 20— Agent, U duly autlio - 

nsed in that behalf ,” meaning of—Payment by 

pnrtnei ,n charge of branch of business , whether 

hie mere fact of a partner being in charge of a 
branch of the partnership business does not authorise 
him to land the firm by a payment or acknowledg¬ 
ment. He must be specially authorised to do so hi 
order to bring the payment within section 20 of the 

Limitation Act. IVI. Yeerappa Chetty r Chidamba¬ 
ram Chetty ‘ 


S. 22 


210, 818 


S* 22 — Defendant 

plaintiff—Limitation, starting point of 

S. 26, application of 

—-s. 28 


made 

45 

894 


S. 29, scope of 

Sch„ I, art. 2 


241 
45 

. cirt. 7 —Cook, whether 

domestic servant Suit to recover wages-Limitation. 

A cook is a domestic servant although he may be 
an expert in cooking, and a suit by him to recover 
wages due is governed by Article 7 of Schedule I of 
the Limitation Act, 1908. IYI. Kuppu Rao r. Kara- 

SIER 956 

Z f 77 7 10—Pre-emption, 

smt for—Sale, subject to mortgage—Possession 
physical, property incapable of — Mortgage in 
possession- Vendee subsequently taking possession 
from mortgagee -Registration of sale-deed, date of 
limitation starting from 208 
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#v 


tin i 


-- Sch.I, arts 11 , 13 —<>rd 

hum Iirhln.il In/ single Judgr on nriyiliiil side — 
A/'/u ni -Suit h> srl a.-idr ordrr—•Shilling jininl oj 
1 1 m i hi I ii ‘ a Ih'ih ■ , iii i 'ifiii ml i 'I —■( ii'il P I'nced ii re 
t'ntlr(Arl I’ nf I1IOSI, II. XX, Chi — Ciril prove - 
,hin> Code (Art Xl\ 1882 ),,>•. 283, Ml— Letters 
patent, 15. 

Where tlic order on si claim petition passed by a 
single Judge of the High Court sitting on the 
orisrinal side was appealed against and was confirmed 
and where within one year from the dart' of tlie 
appellate order but more than one year from the 
order of the first Court, si suit to set aside that order 
was filed: 

Held. that the suit was within time under Article 
11, Schedule I, of the Limitation Act and that 
Article 13 of the Limitation Act had no application 
to such a case. 

Neither section 283 nor section 591 of the old 
Civil Procedure Code takes away the right- of appeal 
conferred bv section 15 of the Letters Patent. 

The word “order” used in Article 11 of Schedule I 
of the Limitation Act refers only to a subsisting order. 
Where, therefore, there was an appeal against the order 
of a single Judge, it is the date of the order of the 
Appellate Court, that gives the starting point of 
limitation. IYI. Vknioop.w, Mudai.i r. Vknkata- 
si bbiafi Ciiktty. 17 M. L. T. 208 (1915; M. W. N. 211 


art. 13 
art. 29 
art. 36 


367 
463 
452 

- : -arts. 44, 144, appi,\ 

cabilitg of — Hindu Law—Minority - Alienation bu 
guardian of minor a property—Suit for possession ol 
alienated property by ward on attaining majority. 

A suit brought by a ward, who has attained 
majority, for possession of properties alienated bv 
bis guardian during his minority is governed bv 
Article 44 of the Limitation Act, 1908, and not by 
Article 144. 

Such a sale does not become void merely hr reason 
of inadequacy ol' consideration. M. Korparti Khiva- 
NAHA VAN A V. ClIIKKAl.A NaRAYAXASWAMY, 2 L \V 

305 704 

-- * - art. 57 —Suit for money 

advanced in payment of goods to be delivered—Xo 
date fi red for delivery—Engu ivy as to date of dr. 
hvenj — Limitation—Provincial Small Cause Courts 
Act (IX cj 1887), s. 25 — Pension. 

In a suit for the balance of money advanced in 
payment of goods to bo delivered where no time is 
fixed for delivery, the Court ought to consider whe¬ 
ther, by reason of trade custom or some established 
usage well understood by both parties, anv particular 
period can be laid down as the time when the goods 

ii* ...... I case ought to have'been 

delivered, failing this, it si,.mid fix some reasonable 
time after the advance of the money, having rc-ard 
to all the circumstances of the case. 

If a Court without making such in.|iiirv as to 
the time of delivery of goods dismisses the 'sail as 
barred l.y time bolding that the date of payment 

must be taken to be the date of delivery of the '.. 

the High Court would interfere in revision under 


Limitation Act (190S' —contd. 

section 25 of the Small Cause Courts Act. A. 
Siiaxkkh Si no n r. Kkkiia, 13 .V. L. .T. 394 969 

-Sch. I, art. 60 — Suit to recover 

money deposited with firm — I,imitation—Time runs 
from demand. 

A suit to recover money deposited on interest 
with a firm is governed bv Article GO of the Limita- 
tion Art and the lime runs from the date of 
demand. A. Ji'ooi Lai. r. Kishkn Lal, 13 A. L. J. 
102; 37 A. 292 949 

--art. 62 442 

- arts. 62, 1 15 —Mort. 

gage in name of benamidnr— Money received by 
benauiidar, suit by real owner to recover—Limitation 
— Suit, nature of. 

The plaintiff's predecessor obtained a mortgage 
bond executed benami in the name of the defendant’s 
predecessor, on the understanding that the latter 
should have nothing to do with it and that the former 
should conduct all necessary proceedings in the 
latter's name and that after the amount was collected 
and got into the latter’s hand, the latter should hold 
it at the former’s disposal and act according to his 
directions. This amount was received from the Court 
at the instance of the latter’s Vakil on the 3rd 
February 190 4 , who paid it to the latter on the 
10th. The plaintiff tiled a suit to recover the 
amount on the Gth February 1911: ' 

Held , that the suit was governed by Article G2, 
Schedule I, of the Limitation Act, and that as it was 
brought more than three wars after the amount was 
received, it was barred. 

Such a suit is neither one to follow trust property 
wit hi;, the meaning of section 10 of the Limitation 
Act, nor is it a suit for damages for broach of contract 
under Article 115 of Schedule I, of the Limitation 
Act, as it cannot be said that receipt of money of 
itself evidences ft contract to re-pay without further 
consideration. IVi. NARAYANAN r. RvNUASAMI CHKTTY, 

(1915) M. W. N. 215 495 

- arts. 89, 36 —Money 

received ami not accounted for—Misappropriation by 
servant — I.imitation—Civil Procedure Code (Act V of 
1908), (J. XX, r. \ti —Preliminary decree in- suit for 
accounts , when to be passed. 

Money received and misappropriated by ft servant 

is covered bv Article 89 and not bv Article 36 of tho 

• * 

Limitation Act. It is immaterial in a civil action 
whether the misappropriation charged is criminal or 
not. If there is no misappropriation but money is 
payable by the defendant to the plaintiff for money 
received by the defendant and not accounted for, 
Article 89 still applies. 

I’mler Order XX, rule 1G, Civil Procedure Code, it is 
clear that it is not in every suit for accounts that a 
preliminary derive directing such accounts to bo 
taken as the Court thinks tit, is necessary. It is only 
where it is necessary in order to ascertain tho 
amount of money due to or from any parties that an 
account should he taken, and that the Court should 
before passing the linal decree pass a preliminary 
decree directing such accounts to be taken ns it thinks 

tit. c. Skosakax Lai. r . IIauimak Prasad Singh 

452 


art. 91 


818 
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Limitation Act— (iqos)— contd. 

-Sch. I, arts. 109, 120— 

Wrongfully received” meaning of—Suit for profits 
of immoveable property—Wrongful possession by 
decree-holder — Rest it nt ion — Appeal—Possession taken 
during appeal , nature of, if appeal successful—Civil 
Procedure Code (Act V of 1908J, .s. 144. 

A suit for profits of immoveable proper! v bv a 
person who was dispossessed in execution of a'decree 
which was reversed in appeal and who was subse- 

L 1 T St ? led to P oss ^ssion, is governed by Article 
109 ot Schedule I of the Limitation Act. 1908. 

I lie words “wrongfully received” in Article 109 of 

Schedule I of the Limitation Act include receipt of 

profits under a claim or title that cannot be legally 
substantiated. * 

An appeal is only a continuation of the original 
proceedings and the appellate judgment dates back 
to and stands in the place of the original judgment 
tor all legal purposes. Therefore possession taken by 
a person pending an appeal is subject to the result of 
the appeal and must be deemed to have been without 
legal title if the original decree or order is reversed 
and is in tins sense “wrongful” as against the person 
dispossessed. WI. Rangaswami Kavuxiun r \i 
GAYAMMAL, 2 L. W. 1(59; 17 M. L. T. 168 85 

-art. I 15 495 

-art. 120 85. 290. 


--- — ~ ww, 

600 

-:—;-art. 120 — Partition, 

suit Jor—Property, specific, of members of Hindu 

Jamily, managed by one member—Receipt of amounts 
invested by manager—Suit to recover, nature of 
N made a Will in which he divided up his property 
between his three sons, R, 1 and P but urged them to 
continue to live together in an amicable and friendly 
way. The property was managed by one member 
ot the family P. He received the rents aud profits 
ot the immoveable property and invested them in 
the ordinary course of business. He had invested a 
considerable sum of money in Railway Debentures 
and more than three years after he received the 
money from Government in redemption of the 
Debentures, the widow of a son of one of the brothers 
claimed to be put into possession of a third of 
specific portions of the property: 

Held, that the suit was in reality a suit for 
partition of the moveable and immoveable property 
and was governed by Article 120 of Schedule I of 
the Limitation Act. A. Parsotam Rao Tantia v 
Radha 13ai, 13 A. L. J. 407; 37 A. 318 ‘ '■* 


. . „ <lPt. 120 , whether gov¬ 

erns claims of executors for moneys spent on behalf 
of estate—Limitation law, if applicable to adminis¬ 
tration actions 2*> | 

" , . ■ ----arts. 131, 120— 

Suit to establish right to recover rent — Periodical !// 
recurring right. J 

A light to recover rent is a periodically recurring 
right and a suit to establish such a right is Governed 
by Article 131 of the Limitation Act, and not by 
Artrele 120 A. Mohammad Husain v . Mohammad: 
Bibi, 13 A. L. J. 333 600 

" ' —— art. 132 — Mortgage- 

deed —Instalment—Construction —Money, when be¬ 
comes due — Limitation. 


Limitation Act— (190s) —contd. 

A mortgage-deed executed in 1890 provided that 

the mortgagors should pay the principal amount 
secured in ten years by instalments of Its. 025 yearly 
together with interest and further provided as follows: 

it we (mortgagors) fail to pay the interest aforesaid 
m any month or the principal by the end of the stipu¬ 
lated period as specified above, or no payment is 
made in a year, the mortgagee shall, under all these 
circumstances, he at liberty to realize the entire 
amount with the interest aforesaid in a lump sum 
through Court by means of a suit....If the mortoa«-eo 
m order to get interest does not bring a suit in 
default of payment of any instalment and we arc 
unable to pay the money, the interest should continue 
up to the stipulated period of ten years and also 
alter it up to the date of realization etc.” No pay- 
incut was ever made upon foot of either principal or 

interest up to the date of the institution of the 
suit in 1912: 

HWd, [Bancrji. J ., dissenting] that the money under 
the bond became due” within the meaning of 
Article 132 of the Limitation Act when the first 

default was made in 1890 and accordingly the suit was 
barred by limitation. 

Per Richards, C. J.-Money under a bond 
becomes due as soon as it is legally recoverable, 
quite irrespective of when the suit is instituted! 

lei banerji, J .—Upon a true construction of the 
bond m this case the money secured by it became 
due on the expiration of ten years from the date of 
the bond and the claim was not barred by limitation 
A. Gaya Din r. Jhu.man Lal, 13 A. L. J. 510 910 

—7 - Sch. I, arts. 142, 144— 

bud to recover possession—Defendant in possession. 

L\ ery suit tor possession of immoveable property 
in which the plaintiff alleges that he has had possession 
falls umier Art. 142 of the Limitation Act, and not 
nuclei Ait. 144. B, Subappa Shknkarkppa r. Yen- 
kappa Golappa, 17 Bom. L. R. 141; 39 13. 335 24 


§ 

N 


art, 144 24, 704 

--art. 158 427 

' art. 181 21 I 

- art. 182 478 

o. ., T art. 182 (5) — Execu - 

, tep -‘ n - a ‘ , ’°- t ^cation—Date of application or 

date on which Court takes step-Time from which 

limitation runs—Agreement not to arrest judgment- 

Whether st °P s running 

Denod of bn 1 'Y;- 18 \. (5) ° f tbe Limitation Act, the 
penod ot limitation begins to run from the date on 

" Inch application is made to take a step-in-aid of 

execution and not from the date on which the Court 
actually takes the step. 

. A . jmlguient-dcbtor applied to be declared an 

msolyent In the course of the proceedings the 
Header for the decree-holder, who was one of the 
cred, ors, stated that if the judgment-debtor would 
ithdiaw his application in insolvency lie would 
guarantee not to apply for his arrest in execution of 
ins decree for a period of two years. To this the 
judgment-debtor consented and the application was 

bv the C, °‘ " as > however, issued 

b\ the Court, hut was retrumed truse-ved as the 

necessary dret moupy |vu^lfild\. 
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Li m i tat ion Act—u 90s) -conchi. 

HrJil, that i Ik* agreement could not save tin* 

period of limitation from running against flu* jmlg- 

meiit-d<*litor. ina-mmli as flu* decree-holder did not 

abide hy the agreement ami i»<‘irI m*i* fliriv was anv 
• ■ 

order suspending fin* execution or injunction nor did 
llit* agreement prevent fin* decree-holder from 
applying for execution. A. IIIlM.rI v. IIasanud- 

i* 1 n Kti.\x, Id A. L. J. 3<381 

Liquidation. sn- Comi*.\xh:> a< r (VIuf 18S2), 

s. 58. 

Lis pendens, doctrine of, scope of—Civil I'i'O- 
red u re Codr (Act XI I' of I8S2J, .»•. 248, 313 —Xotice 
—,S 'ale — Auction-pa rchasc by executor of deceased 
judgment-debtor—Personal capacity, a ppl irut ion in. 
The* doctrine of I is pendens res*s on the principle 
that the law does not allow litigant parties to give 
to others, pending the- litigation, rights over the 
property in dispute so as to prejudice the opposite 


The doctrine of I is pendens applies to sales in 
in eitu nt. 

Non-service of notice uneler section 248 of the Code 
of Civil Procedure of 1882 vitiates the sale. 

Where an auction-purchase is made by an executor 
of the deceased judgment-debtor in his personal capacity, 
lie should not he debarred from applying under 
section did of the Code of Civil Procedure of 1882 
in this capacity. C. Maiiakaj Uaiiaih k Sinoii r. 

Surkndra Narain »Sin«ii, 1U c. W. N. 152 898 

Locus penitentiae and rei Interven¬ 
es, doctrines of 930 

Madras Civil Courts Act (III of 

1873), s. 14- S"its Yolnation Act ( III of 1887), 
s.8— Court Fees Act (VIIof 1870), x. 7 (4)-Suit to 
reticent mortgaye—Anion nt due untler mortgage deter - 
mines jurisdiction—Lotrer Court erroneously putting 
higher value—High Court , power of, to revise. 

In a suit to redeem a mortgage, it is the amount 
of the principal debt that should lie taken into 
account in determining the jurisdiction under the 
Civil Courts Act. 

The fact that the lower Court has fixed a particular 
valuation and levied Court-fee on it, does not pre¬ 
vent the High Court from revising it and fixing the 
proper valuation. IYI. M ah a mad Jallai.dkkx r 
Vijavaswami, 0915) M. W. N. 239; 29 M. L. J. 142 

624 - 

Madras District Limits Act (I of 

1865 ) —Madras Estates Land Art (I ,f | <|( )8). ss. 
192, 209 (1)— Civil procedure. Code (.9/ V of IgO.S), 
ss. 150, 158 —Cenrral Clauses Act (.V of 1897), s . 18 
—Perenue Division —Venue, transfer of, from one 
Revenue Division to another-Jurisdiction oj arte 
Court over suits pending in old division-Transfer 
formal, of suit, ij necessary. ’ ’ 

Where, by a notification published hy the Govern- 
mint in the Local Ollicial Gn/elle under and l.y 
virtue of tin povei., vc lid in il l.y thu j\|.. 
District Limits Act. 1 of 1805, the venue was eliammd 
by tic transfer of the area from one Kevemie 
Division to another: 

Held , that on the publication of the noti¬ 
fication in the Gazette, the Collector of the 
new IIevenue Division acquired jurisdiction over all 
revenue suits then pending in respect of holding* 


Madras District Limits Act —concld. 

situated in or connected with the area so transferred 
and that no formal transfer of the suits from the 
old to the new Court was necessary to give such 
pirisdiction. IYI. Kajana Ykxkona Kao v. Sastifa 
A n vn. 2 L. W. 255; )7 M. L. T. 190 269 

Madras District Municipalities Act 

(IV of 1884s s. 196(3) —Private market — 

License, application foe — Discretion , whether absolute. 

Under section 190 (3) of the Madras District 
Municipalities Act, IV of 1884, a Municipality has 
absolute discretion to refuse to grant a license. IYI. 
Xacamnca Tiikvan r. Municipal Council, Kumba- 
KONAM, 17 M. L. T. 311; 2 L. W. 2G8 709 

-S. 261, applieabititg of 

—Suit tc recover compensation for breach of contract — 
Xotice nailers. 201, whether necessary -Plaint , amend¬ 
ment of—Defendant made plaintiff — Limitation , 
starting point <if—Limitation -let (fX of 1908), S. 22, 
Seh. I , Art. 2 -Contract entered into by one member 
of joint undivided family, suit on—Other members , 
whether necessary parties. 

Section 201 of the Madras District Municipalities 
-Vet (IV of 1884) does not apply to suits for compen¬ 
sation for breach of contract. 

Therefore, as an interference by Municipal servant 
with a contractor to remove rubbish gives rise to a 
claim for compensation for breach of contract, a suit 
to recover such compensation need not be preceded 
bv :i notice prescribed by section 201 of the Madras 
District Municipalities -Vet. 

Where the really contracting party, though at Hrst 
inside a defendant, is afterwards added as plaintiff, 
whatever defect there may originally be in the suit 
as at first instituted, it is cured by sueli subsequent 
amendment. 

Article 2 of Schedule I of the Limitation Act does 
not apply to suits founded on contract. Section 22 of 
tin* Limitation Act, 1908, has no application to a case 
where a defendant is made a plaintiff, and the start¬ 
ing point of limitation ns against him is not, there¬ 
fore, the date on which lie is so made a plaintiff. 

In a suit mi a contract entered into by a member 
ot a joint Hindu family the other members of tho 
. I necessary parties. IYI. Municipal 

Council ok Kumiiakonam r. Ykkrapkrumal 1\\i>a. 
YArni, 28 M. L. J. 147; ('915) M. W. N. M3 45 

Madras District Police Act (XXIV 

Of 1859), SS. 4 5, 53 —Receiving unauthorised 

fee or recompense- Prosecution after three months , if 
barred -Application for certified copies of depositions 
Jor cross-examination—Copies not granted—Adjourn- 
"lent, refund of—Crave prejudice—Conviction. 

legality of. 

The object of section 53 of the Madras District 
loliee Act, XXI\ ot 1859, is to impose a bar of 
1 1 mil .11 urn ngnniM act ions and prosecutions against 
olbceix lop ads done or purporting to be done in 
pursuance ol their ollicial powers, and to impose 
further restrictions on such proceedings in respect 
ol notice, tender ami cost*:. 

The prosecution of a Police constable for receiving 

an unauthorised fee or recompense is not barred by 

limitation owing to the fact that the offence com- 
plaincu ot was committed more than thive months 
belurc the prosecution was launched. 
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Madras District Police Act— coucid. 

The words “under the provisions of this Act or 
under the general Police powers,” occurring in section 
53 of the Madras District Police Act (XXIV of 1859) 
apply to the phrase “ anything done or intended 
to be done” occurring in the same section, and do 
not qualify “ actions or prosecutions against any 
person.” 

An accused who had applied for copies of 
the depositions of prosecution witnesses to instruct a 
Vakil to cross-examine them, did not get the copies 
in spite of reminders. He applied for the adjourn¬ 
ment of the case on the hearing day, but the adjourn¬ 
ment was refused and he was convicted: 

Held, that the adjournment had been improperly 
refused and that the accused had, in consequence, been 
gravely prejudiced thereby and had no fair chance 
of defending himself and that the conviction could, 
therefore, not be supported. 1VZ • Murugesa Naidi*, 
In re, 2 L. W. 348; 17 M. L. T. 260; (1915) M. W. N. 
254; 16 Cr. L. J. 334 670 

-S 53 670 

Madras Estates Land Act (I of 

1908), s. 3 (2)— Village site—Right of landlord 

to evict tenants. 

A village not lying within the ambit of an “estate”, 
as defined in section 3 (2) of the Estates Land Act, 
is no part of an estate and the Estates Land Act (I of 
1908) cannot apply. 

A landlord is entitled to evict tenants let by him 
into possession even if the land is classed as “village 
site.” Mi Chilamakurti Nag anna v. Kavipurapu 
Hama Row 836 

- SS. 3 (7) ( l\ 6, 45, 

46, 153, 154, 163— Lease of “old u-aste” for 

three gears—Expiry of lease on date the Estates Land 

Act came into force — Lessee, tenancy of, nature of — 

Suit to eject such a lessee—Jurisdiction of Civil or 

Revenue Court—Transfer of Property Act (IV of 

1882), s. 116— Lessee holding over — Nature of his 

right. 

Land once classed as “old waste” does not cease 
to be such on the date of its last letting, merely 
because it was preceded by another lease when the 
Act requires a tenant to do something to convert 
“old waste” into “ryoti” land and which the tenant has 
not done. 

Per Oldfield, J. — Suits to eject tenants holding under 
such a lease lie in a Revenue Court. 

A tenant holding over under a time-expired lease 
is a non-occupancy tenant, for lie cannot acquire under 
section 6 of the Madras Estates Land Act an occu¬ 
pancy right in the land by being in possession on the 
date the Act came into force; that section being 
applicable only to “ ryoti land” and not to “old waste.” 
Nor can payment of rent,after the expiry of the lease, 
make him a tenant, for such payment cannot be said 
to be under the lease. 

Though the provisoto section 153 of the Act (added 
by Act IV of 1909) makes the section inapplicable to 
“old waste,” still the first portion of the section which 
prescribes the Courts in which the suits ought to be 
filed, remains unaffected: the proviso refers rather to 
the various clauses of that section enumerating the 
reasons for which a tenant may be ejected, and not to 
that portion of the section which points out the 
Courts in which such suits should be instituted. 


Madras Estates Land Act — COlltd. 

A person continuing in possession under a time- 
expired lease is not a person coining into it “otherwise 
than bv inheritance or legal transfer” within the 
meaning of section 163 of the Madras Estates Land 
Act. 

Questions of jurisdiction, even if decided by a 
Subordinate Court, can be resuscitated in second 
appeal. 

A tenant of “old waste” continuing in possession 
after the expiry of the lease is not a “non-occupancv 
ryot’' within the meaning of section 46 of the Madras 
Estates Land Act, and lie cannot, by payment of 2.V 
times the rent acquire occupancy right therein, as 
that section applies to lands other than “old waste.” 

Per Ttgabji, J., (dissenting).—A suit to eject such a 
tenant will lie only in a Civil Court. 


A lessee who holds over after the expiry of his lease’ 
does not belong to any class of tenants dealt with by 
the Act. The provisions of the Act have reference to 
the relationship of landlord and tenant during the 
continuance of the tenancy, and not after its close. 
When once a tenancy is determined neither the person 
holding under the lease is a tenant nor the lessor a 
landlord. A person cannot be said to be holding 
under a time-expired lease. 

Where a suit has been instituted in a Revenue Court 
it is for the plaintiff to make out that the Civil Court 
has no jurisdiction. 


The proper construction of section 153 is to make 
clauses (a) to (d) applicable to rights of parties 
during the continuance of the tenancy, and clause (c) 
to their relationship after that date; there is no 
reason why the addition should not apply to all the 
cla uses. 


The words “liability to be ejected” in the new 
proviso to section 153 of the Act make it clear that 
it applies both to substantive rights and to the 
forum in which the suit ought to be instituted, and 
the effect of the addition is to alter the forum and to 
take away the jurisdiction of Revenue Courts. NI. 
Sankara Vexkataratnam v. Varadaraja Apparao, 
(1915) M. W. N. 192; 29 M. L. J. 185 252 

—--SS 3(11), 74, 77- 

Water supplied or taken for cultivation of the land,” 
meaning of—Water coming on to one's own land 
without any application—Water rent, liability to pay. 

Water flowing over a ryot's land on account of its 
favourable situation without benefiting the cultivation 
is not water “supplied or taken for the cultivation of 
the land” within the meaning of section 3 (11) of the 
Madras Estates Land Act and no water-rate is charge¬ 
able on lands cultivated with the aid of such water. 
WI. Ramaraza Thevar v. Velusami Thevar 449 

-- s/6 252 

1 S« 6 — Sub-lessee of a ku- 

divarani tenant, // acquires occupancy rights by 
virtue of statutory provision. 

Under section 6 of the Madras Estates Land 
Act I of 1908, the sub-lessee of a kudivaram tenant 
does not acquire occupancy right in the holding, 
even though lie was granted a patta direct by the 
zemindar. M* KakARAPALLJ PoTHURAJL', In re, 2 

L. W. 270 277 


[1915 



INDIAN CASES. 


Madras Estates Land Act-umi-M. 


--- s» 13(3), ica IjiI it if 

of — pai/ment ft frill —/, nh't nerd rate—Precious agree. 

—pagment /'»>/* 7 gears, irheHier proves agreement 
nr rout rart — Consid 'ration. 

An in iitfhti' cannot fak<‘ proceedings under flic 

Kstatcs Land Act and sav at tlie same time that his 

in nn is not an estate under the Kstates Land Act. 

A ‘ 'i" f "ill become disentitled to the benefit of 

section Id (3) of tin* K>fates Larul Act onlv if he had 

* • 

contracted himself out of his rights by a contract 
actually in force. 

Payment of rent for seven vears at the enhanced 
• • 

rate proves merely an agreement, and not a contract, 
when there is no consideration in support of it. 

From a p evious payment no presumption as to I he 
fairness of rent cai. he raised under sections 27 and 
28 of the Kstates Land Act, when it is inequitable to 
do so. M. Devi Bhikno.ii Kasiimiss r. ALf.AMAnuur 

Xakava.va Kkhim, (iOIo) M. W. X. 209 492 


SS. 45, 46 
ss. 74, 77 449 

ss. 153, 154, 163 


ss. 164, 166 97 

ss. 192, 209(1) 


Madras Hereditary Village Offices 

Act (III of 1895), S. 13 842 

S . 13—I dlagr headman. 


office if — Emoluments, alien became attached In oflici 
of village head man—Board of Revenue male ini/ thr 
office a salaried one—Suit for declaration of right In 

office Jilcd offer date of Hoard proceed i ngs—Jurist! ic- 
tioa. 

Where the Hoard of Revenue in virtue of the 
powers conferred upon them by section d2 of Madras 
Act II of 1894 made the office of village headman a 
salaried one: 

Held, that the emoluments became attached to the 

section 13 of Madras Act 
III of 1895 from the date of the issue of the Board's 
proceedings. 

Where, therefore, after that date a suit was institut¬ 
ed in a Civil Court for a declaration of the plaintiff's 
right to the office of village headman: 

Held, that the Civil Court had no jurisdiction to en¬ 
tertain the suit after that date. M. Bhacavatui.u 
Skshayya v. Vedaxtam MaI/Lksam, 2 L. W. 172 88 

Madras High Court Appellate Side 
Rules, Rules 48 (a), /5 64 

Madras Regulation (XXV of 1802), 

S- 4— Service inum-*-Lakhiraj j pant -Right 
•nunetd to impose assessment—Limitation Madras. 
Regulation (XXXl of 1802) s. 2. 

Lakhiraj grants made before the Permanent Settle- 
incnt and not eonfirmed under Regulation XXXI of 
1802 are liable to full assessment at the opinion ol'the 
Government and there is no period of limitation for 
the exercise by the Government of its right to impose 
such assessment. IYI, Siukamamam Ciikttimi »■ 
.Secretary of State 639 


Madras Regulation (XXXK of 1802). 
s 2 639 

Maintenance. Sec Hindu Law. 

Malabar Law — “Vilttkku money,” nature of 8 

Malabar Compensation for Te¬ 
nants’ Improvements Act (Mad. 

Act I of 1900)- Improvements — Tenant's right 

to compensation — Contract restricting that right, 
a hr!her binding. 

A tenant is entitled to compensation for improve¬ 
ments according to the provisions of Madras Act I of 
1900 and any contract restricting that right is not 
binding upon him. M. Vadakke PriVETTlYAKATH r. 
P A r. I.l T11 A N A K A T It B K R R A X KL'TTI 679 

——--ss. 3 (3), 4, 9, 10, 

3 9- Jnereuse in net annual value of land, after 
mortgagee teas let into possession — Presumption — Im- 
pmrement—Compensation, when allowed. 

Where th ■ net annual value of a mortgaged land has 
increased since the mortgagee came into possession, 
it may be inferred that it was due to such works 
or products of works as are referred to in sections 
3 (.1) and I of the Malabar Compensation for Tenants’ 
Improvements Act, unless referable to some other 
causes. 


To entitle a person to compensation for improve¬ 
ments under section 9 of the Malabar Compen¬ 
sation for Tenants’ Improvements Act, he must show 
that either lie or his predecessors-in-titlo effected the 
improvements. IYI. Tiukvvatiyal Vattath r. Vishnu 
Bakatiiikai. 389 


s. 


9 — 1 a hint io n of i m ■ 
placements not la be urbitrarg—Governing principle. 


Where it is not possible to calculate the exact cost 
of improvements effected by a tenant, the Court 
should, instead of arriving at an arbitrary estimate, 
follow the principle laid down in section Oof Act 1 
of 1900 and should base its calculation on the 
increase in the annual produce of the land. M, 
PoNXIATI! Ak.VTIIOOT C. KRISHNA KAYIL 850 

Malicious prosecution —Fa I sc i nfonna t ion 

to Police, whether commencement of prosecution — 
Suit Jor damages , whether m a into i noble — Quantum 
oj damages —Second ajipcal. 

A prosecution cannot be said to commence on 
presentation of a complaint nor upon the giving of a 
piece ot information to the Police. But the mere fact 
that a prosecution may not have commenced does 
not conclude the matter against the plaintiff in a suit 
i n* damage's lor malicious prosecution. 

In a suit lor damages for malicious prosecution 
Ihr plaintiff s allegations were that by a trick 
0,1 1 * u \ pt'it ol the defendants be took over a 
paicel, in which, among other things there was some 
opium the existence of which was not known to 
him, that the defendants informed a Police constable 
I tut plaintiff was in unlawful possession of opium 
and, so got him in-rested and that for three days tho 
I once kept plaintiff wit h them and made investigations 
ami then found lie was innocent. It appeared that 
no process was issued by a Magistrate in the case and 
the plaintiff was not formally put under arrest or 
detained in the lock-up; 
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Malacious prosecution —conclcl. 

Held, (1) that the plaintiff had suffered definite 
and tangible injury in consequence of tlie defendants’ 
wrongful and wilful act and was, therefore, entitled 
lo damages; 

(2) that the Court may on second appeal go into 
the matter of the quantum of damages. P« Gown 
11am i>. Devi Das, 1 P. R. 1915 ,273 

Marriage. See Damages; Muhammadan Law. 

- Change of religion, effect of—Pre- 

sura prion 201 


Mesne profits —concld. 


See Mortgage. 


sumption 201 

Marshalling. See Mortgage. 

Mercantile Law— “Shipment," meaning of — 
Bill of lading , date on, prima facie evidence of ship, 
ment Contract Act (IX of 1872;, s. 73— Aggrieved 
party, liability of. 

Where a contract provided “shipment” in February 
and the bill of lading was dated the 28th February 
although the ship actually sailed many days later: 

Held, that, as “shipment” is equivalent to “putting 
on board” and as in the ordinary practice a bill of 
lading is not prepared till after the goods have been 
received on board and bears the same date as that 
of the mate’s receipt, it was sufficiently proved (by 
production of the bill of lading) that the goods in 
question were actually shipped in February and 
that there was, therefore, no late or improper ship¬ 
ment to entitle the defendant to rescind the contract. 

A party who has already put himself in the wrong 
by breaking his contract has no right to impose 
new and extraordinary duties on the aggrieved party. 
That party can be expected only to use ordinary and 
reasonable diligence. S. Messrs. Gibbon & Co. v. 
Kundanmal Ramnath 196 

Merger. See Mortgage. 

--— 9 applicability of doctrine of—Land tenures 

in India—English doctrine of merger, how far 
applicable in India —Equity—Transfer of Property 
Act (IV of 1882^, x. 111 (d) (/). 

Where two leases in favour of the same person for 
the same land are not conterminous and the lessors 
of the two leases have different rights and the leases 
have different lives although some part of their 
existence be co-existent, the different interests do 
not merge either under the provisions of the 
Transfer of Property Act or the general law of 
merger. 

The English doctrine of merger does not apply in 
its entirety to land tenures in India. 

In deciding whether there is a merger in equity 
what must be first looked is the intention of the 
parties and if that be not expressed, then the Court 
looks to the benefit of the person in whom the 
interests coalesce. C. Amatoo v. Muksud Ali 19 
C. W. N. 435 ' 31 4 

Mesne profits, decree for 343 

-, suit for—Torlious act, liability 

for — Damages, measure of—Possessory suit, claim 
for mesne profits in. not allowed—Fresh suit for 
mesne profits, whether barred - Res judicata - Cause 
of action — Civil Procedure Code (. Act V of J908), s. II, 
Expl. V, 0. II, r. 2 — Specific Relief Act (I of 1877;’ 
s. 9. 


A plaintiff is entitled to recover the loss sustained 

by him through the defendant’s tortious acts of 

having kept him out of possession of a certain land. 

The damage sustained in such a case is the profit 

which the plaintiff would have naturally got from 

the land if the land had not been wrongfully retained 

by the defendant in the beginning of the cultivation 
year. 

A claim for mesne profits ought not to be made in 
a suit for possession under section 9 of the Specific 
Relief Act, as the question of title cannot be directly 
decided in such a suit and, therefore, a relief which 
depends upon title, considered apart from possession 
cannot be given in such a suit. • ’ 

The words “relief claimed in the plaint” in Ex 
planation V to section 11 of the Civil Procedure Code" 
1908, do not include a relief which, though claimed in 
the plaint, cannot be granted as of right, assuming 
the defence fails. ° 

Therefore, a claim for mesne profits claimed in a 
former possessory suit but not allowed is not barred 
either by section 11 or Order II, rule 2, of the Civil 

157°(1915 C JL W ™! 170 AVASI r ' Arwmdgam . 2 L. W. 

Mining rights, transfer of—Rent-free— Brah- 
inottar grant a), nature of, before Permanent Settle. 
ment—Mining rights, how far affected- Zemindar 
presumed owner of underground rights. 

A grant of a rent-free bralimottar of the whole of a 
mouza mB.de before the Permanent Settlement by the 

grantee/ transfer an J rights to the 

On the title of the zemindar being established he 

must be presumed to be the owner of the under 
ground rights thereto appertaining, in the absence 
of evidence that he ever parted with them, c Ganga 
Jnarain Singh r. Shasi Bhusan Rai, 19 C. W. N 375 

811 

Minor. See Muhammadan Law. 

- , suit against—Minor’s age, proof of— State¬ 

ment by minor s aunt as to date of birth in applica 
tion to be appointed his guardian, if admissible 

evidence—Relationship aumissibi^m 

Mjra si Off 1C G-—Tem pie—Worship, right of- 
Right to form I edic goshti before and behind— 

Jemn e r ° nCC ^ sccts ~^rs in Conjeevaram 

1 604 

Misconduct. See Legal Practitioners Act 

S. io* ^ 

Misjoinder of Charges. See Cbimwai, 

Procedure Code, s. 233. 

Mortgragre— Adverse possession—Mortgagor dis- 
possessed—Third party, possession of, if adverse 
as against mortgagee 9 I 7 

* anomalous —Post diem interest —Con. 
struct ion of document. 

Where a mortgage-deed provided that the mortaa*© 
was made for three years bearing interest at 2°per 
cent, per mensem payable every six months and in 
default mortgagees were entitled to charge compound 
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interest and to make realization by n suit or in any 
/.tlicr way tlini they might wish, flint flic mortgager 
would redeem at the expiration or before the close ot 
the fixed period bv paying off the total amount due 
thereon and in the event of l lie mortgage not being 
redeemed within the fixed period the mortgagor 
undertook to place the mortgagees in possession for a 
period of four years, and during possession the prolits 
were to be taken in lieu of interest, the mortgagor 
reserving the right to redeem at any period during 
these four years by paying up the amount due and 
that if the mortgage was not redeemed on or before 
expiration of tin* said four years, complete proprietary 
title should pass to the mortgagees: 


Held, that the document was an anomalous mort¬ 
gage, being a combination of a simple mortgage, a 
usufructuary mortgage and a mortgage bv conditional 
sale. 


lYiortgragre—eontd. 

dependent upon the mortgage contract and that 
under the circumstances of the case though the main 
contract was wholly null and void by the Statute, 
the plaintiff was entitled to claim under the covenant. 
B. .1 \ VKRItH A I JoRABHAI V. (JoRMIAN NaRSI, J7 RoAI. 

L. R. 259; iO R. 3£N 442 


- ; -, decree on—Payment by mortgagee to set 

aside sale of mortgaged property in rent decree — 
Mortgagor and mortgagee, relationship of — Mortgagee , 
right of-Lien — Contract-Remedy provided in mort¬ 
gage-deed, nature of—Transfer of Property Act (IV of 
is82>, s. 73 —Civil Procedure Code (Act V of 1908^, 
0. XXI, r. 89. 


The fact that a mortgagee’s rights under a 
mortgage-deed have merged in his rights under 
the decree obtained on the mortgage does not put 
an end to the relationship of mortgagor and molt* 
gagee. 


Held further, that the terms of the deed 
evidenced an intention that interest would not 
run after expiration of the four years and, therefore, 
interest could not he allowed after that date. O# 
Sr n par J)ri v. Ramiro Bakiish Singh, 18 (). C. 10: 2 
0. L. J. 165 161 


- —. . ■ Covenant to compensate —Bhagdari and 

Xanradari Art (Rom. Art V of 1862^, s. 'd—Cnrccoy- 
nized sub-division of hliag, ' mortgage of — Illegal 
mortgage — Mortgagee, right of, to compensation — Con¬ 
tract Act (IX of 1872), s. 05 —Limitation Act (IX of 
1908;, Sch. I, Art. 62. 


The house in suit, and certain other properties 
were, by a registered deed of 1897, mortgaged to 
the plaintiff’s father by defendants Nos. 1 and 2 
ami the deceased husband of defendant No. 3, these 
mortgagors having purchased the properties from 
the bhagdar owner in 1893. In 1991 on accounts 
being taken between the mortgagors and the mort- 
gagee, parr of the property was sold to pay a part of 
the mortgage-debt, while the balance of the debt 
was secured by a fresh mortgage of the house in suit. 
The mortgagors remained in possession of the house 
as plaintiff’s tenants under yearly rent-notes. The 
last rent-note was passed in 1998. On the defend, 
ants’ refusing to surrender possession the plaintiff 
sued for possession averring that in case lie was 
held not entitled to recover possession, he was in 
any event entitled, under a covenant contained in 
the deed- of mortgage, to compensation. The defend, 
ants admitted the mortgage-deed and rent-notes, hut 
contended that they were void under the Blmgdnri 
and Narwadari Act and also pleaded limitation:! 

Held, (1) that under section 3 of the Rhagdari and 

Nanvadan Act both the mortgage and the rent-notes 
were void; 


(2) that so far as the contract of mortga*o wn 
concerned, the consideration unquestionably" faik 

«b initio, and the money advanced by the plaintiff 

prcdecessor-in.title was money received hythedefem 
ants tor the plaintiff’s use, within the * meaning 
Article 02 ot the Limitation Act, and the suit havii, 

barroc, b r y U t!mo : < ‘- V ° ml "' C PCH0<1 ° f w 

(3) that H,p covenant to compensate contains 
... Hip >nortj(H«fMW.l was collateral and „ol n.crcl 


A mortgagee is entitled to add the amount deposit* 
ed by him to set aside a salo in execution of a rent 
decree, under Order XXI, rule 89, of the Code of 
Civil Procedure, and acquires a lien for that deposit 
on tlie mortgaged property, which is not discharged 
by the mere payment of the sum due under tho 
preliminary decree. That payment satisfies tho 
decree, hut leaves the lien (acquired subsequent to 
the decree) outstanding. 


The inclusion in the deed of a romedy which the 
mortgagee already has bv law (section 73 of the 
Transfer of Property Act) cannot debar the mort¬ 
gagee from pursuing any other remedy which may be 
open to him. C. A.mwca Charan Don r. Ramgaii 
( 1 t’H a, 21 0. L. J. 28-1. 571 

- — — - Equity if redemption, purchaser of, liabi¬ 

lity of — Attachment of equity of redemption, effect of. 

11 executed a mortgage in favour of 0 in 1898. B 
had a decree against If in execution of which ho 
attached the equity of redemption of H in that mort¬ 
gage in 1907 and purchased it himself in 1911. In 
the meantime a suit had been brought, under the 
foot of the mortgage of 1898 and a compromise 
decree was passed in 1910: 


Held, that in a redemption suit brought by B 
against (», tho former was bound to pay the amount 
decreed in favour of the mortgagee under tho 
decree of 1910 and that the attachment of the 
equity of redemption in 1907 had no effect in 
determining the amount which B had to pay to tho 
mortgagee at the time of the redemption. 

bauble: An attachment of a property does not confer 
an estate. It merely operates to keep the property 
in the custody ot the law until such time as a sale 
can be had to satisfy the decree by virtue of which 
the attachment is issued. A. Bharat Inmj r. (iOBAR- 
i *han Das 901 


Extension oj time—Civil Procedui'c Code 
{A( ' f V °J 19 08), s. 118, 0. XXXIV, r. 8- Suit for 
redemption— Pndiminary and final decree, passing of. 


A suit for possession of mortgaged property 
nought by a puisne mortgagee against the prior 
mortgagees was compromised. It was agreed that 
t he claim for possession should be allowed on con- 
dition of the puisne mortgagee paying a certain 
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amount by a fixed date. In default of payment on 
the date mentioned, the prior mortgagees were to be 
allowed to take possession. On the date fixed for 
payment the puisne mortgagee applied for extension 
of time which was granted by the lower Court: 

Held, that no extension of time could be granted 
either under section 148, Civil Procedure Code or 
Order XXXIV, rule 8 , Civil Procedure Code. 

The power to enlarge time by the proviso to rule 8 
of Order XXXIV, Civil Procedure Code, can be 
exercised only in cases to which the rule strictly 
applies, namely, to cases in which a suit has been 
brought for redemption and in which both a pre¬ 
liminary and a final decree for redemption have 
been passed. O. Niranjan Singh v. Jagan Nath 
18 O. C. 58 BC9 


-Minor, purchase for—Purchase beneficial 

—Mortgage, whether binding on minor—Minor, 
whether can retain property and avoid attendant 
liability to pay mortgage amount 7 i 4 

- -Moveable property—Subsequent incumb¬ 
rancer with possession preferred to prior incum¬ 
brancer ■, if bona fide without notice—Burden of proof. 
A bona fide incumbrancer without notice who is in 
possession of moveable property is to be preferred to 
an incumbrancer whose security is of prior date. 

The person alleging notice must prove it. L, fi. 
Manackjee Pallanjee V. Meyapfa Chetty, TLB 
It. 336 462 

-Post diem interest — Fixed rate—Im¬ 
provements, nature of—Interest on costs of improve¬ 
ments—Interpretation of deed. 

Where from the terms of a mortgage-deed the 
intention of -the parties appears to be that on 
redemption the mortgagor would have to pay interest 
on the mortgage money not merely for the period 
for which the mortgage is made but also for the 
period during which the mortgage would remain 
unredeemed, the mortgagee is entitled to get full 
interest upto the time of redemption at the agreed 
rate. 

Whore a mortgage-deed provided that before 
redemption takes place the mortgagor would be liable 
to pay to the mortgagee the entire cost of improve¬ 
ments, of whatever nature, and that the money thus 
expended on improvements would carry interest: 

Held, that the intention of the parties was that 
reasonable interest should be charged, and not at the 
rate at which it was to be paid on the principal. 

Where under the terms of a mortgage-deed the 
mortgaged house is re-built, the price of the old 
materials should be deducted from the costs of 
improvements allowed to the mortgagee. P. Thakar 
Das v. Nandi Bai, 39 P. W. R. 1915; 105 P. L. R 19] 5 


- Prior mortgagee acquiring equity of re¬ 
demption—Puisne mortgagee, whether entitled to 
bring property to sale—Transfer of Property Act (IV 
of 1882), s. 56, scope of—Marshalling. 

A puisne mortgagee is not bound to redeem a 
prior mortgagee who has acquired the equity of 
redemption of the mortgagor in legal proceedings 
to which the puisne mortgagee was not a party. 
He is entitled to bring the property to sale without 
redeeming, subject, however, to the prior mortgage. 
Section 56 of the Transfer of Property Act is 
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limited in its operation to cases in which the 
party claiming the marshalling is a purchaser and the 
party against whom it is claimed is the original mort¬ 
gagor. S, Hiromal v. Tahiliomal, 8 S. L. R. 257 

49 

1 Hi chasers under different mortgage 

decrees—Right to possession—Priority—Suit by first 

mortgagee—Right of puisne mortgagee to redeem. 

Where mortgages are without possession, the rio-ht 
to possession of purchasers under different morto* a o- e 

decrees depends upon priority of purchase and^not 
priority of mortgage. 

A puisne mortgagee is entitled to redeem the prior 
mortgage whether or not he is made a party to a 
suit by the first mortgagee. 

. T,iere can be merger unless the holder of the 
incumbrance becomes absolutely entitled. The 
purchaser at a first mortgagee’s sale can always use 
the first mortgage as a shield against the puisne 

mortgagee. S, Chandulbai v. Basarmal Topanmal, 

8 8 . L. R. 264 gy 

7 8u it on — Auction-purchaser of the rights 

of mortgagor party to suit—Original mortgagor, 

whether necessary party—Marshalling—Property 

not mortgaged—Mortgagee, whether compelled to 

realise his mortgage-money from such property 
first. 

A puisne encumbrancer cannot, on the principle 
ot marshalling, compel a prior encumbrancer to 
proceed against properties not mortgaged to the 
former, when the latter could not, by the con¬ 
duct of the puisne encumbrancer himself, include 

it m the suit and obtain an order for sale as 
against it. 

Where an auction-purchaser of the rights of an 

original mortgagor effectively represents him in a 

mortgage suit and when the opposite party can- 

not show how liis interest can be affected by the 

absence of the original mortgagor from the suit, the 

original mortgagor is not a necessary party to the 

suit. M. Mulla Veettil Seetiiikutti v. Kunhi 
Koyamutti Naha 


-Redemption 624 

777 ' Mortgage split up—Co-morU 

gagor, right of, to reaeem his share and to tale 
possession — Possession, nature of. 

Where a mortgage has been split up by the acts 
ot the mortgagors or mortgagees or both, a co- 
moitgagor is entitled to a decree for redemption of 
h,s undmded share and to be placed in possession 
ot that share as a tenant-in-common with the other 
sharer or sharers. M. Palott Chandu v . Kolathuji 
Karajimal Chappilla, (19.5) M. W. N 189 248 


\ T j n °t allowed before 59 nears 

—No Clog on equity of redemption. 

Where a mortgage-deed ensured to the mortgagee 
possession for o9 years before the mortgagor was 

entitled to redeem : 00 

! ? eW » that * lie .mortgage could not be redeemed 
before the expiration of that period. A. Dulaw r 

Lal Bahadur Singh 129 
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-Redemption out of Court —Account*, 

adjustment >ff—Suit Joe surplus pcojits, maintain¬ 
ability of. 

Where redemption takes place privately or out ot 
Court, it is at the option of the parties to adjust the 
accounts and settle their differences amicably or to 
allow redemption to he effected on payment of the 
principal money secured by the mortgage under 
protest, leaving the other matters in difference 
between them to be adjusted thereafter through 
Court. 

Where redemption had taken place out of Court 
and there was nothing to indicate that any adjust¬ 
ment of accounts had been made or that the payment 
had been accepted in full satisfaction of all liabilities 
arising out of the mortgage : 

Held, that a suit for surplus profits was maintain¬ 
able. O. Raj Rauhuhak Singh v. Uikramajit Singh, 
18 0. C. 30 *71 


--Sale- -Sale-deed of mnetyayre rights — 

Consideration, whether mortgagor eon question the 
passing of — Sale-deed, necessity nut mentioned in, 
effect of. 

If the assignee of a mortgagee right brings 
a suit on the basis of the mortgage, the mortgagor 
or his transferees cannot question the passing of 
the consideration of the assignment between the 
mortgagee and the plaintiff. 


The absence of any mention of necessity in the 


bond on which the loan is taken is no ground for 
holding that the tiansaction is fictitious. At Muiiam- 
m.\i> Ham11) Am Khan v. Muhammad Ascmiak Am 

Khan 825 


-Sale subject to mortgage—Prior 

mortgagee, right of, to question validity of subse¬ 
quent mortgage 360 

-- Subrogation — Earlier mortgage 

paid of) parity by subsequent mortgagee 6 money and 
partly by mortyayor — Priority, right of, extent of. 

It is not only when the person claiming subrogation 
discharges the entire debt that he is so entitled. 

Therefore, where an earlier mortgage-debt was 
discharged partly by the money advanced by a sub¬ 
sequent mortgagee and partly by the mortgagor him¬ 
self, the subsequent mortgagee is entitled to priority 
to the extent to which his money was applied to pay 
off the earlier debt. IYI. Swamixatha Pim.ai r. 
Krishna Iykk, 28 M. L. J. -184 966 

■-- -decree —Property formed into new 

mahal — New description not given in decree — 
Amendment of decree— Failure of justice 304 

- -deed —Provision Jar eompouml in¬ 
terest on default , irhelliei penal . 


A provision for compound interest on default is 
not penal by itself, blit a provision for compound 
interest at an appreciably higher rate than the rate 

mentioned as payable till default may be penal. 
M, GlJAMANAl.A SKSTH AKA.M1A H V. TahKI’AI.M PIT¬ 
CH AY YA 860 


Mortgagee from maintenance-holder, ri«dit of 

529 


Mortgagor allowed to redeem in part—Contract 
—Integrity of mortgage, if broken—Co-heirs re¬ 
deeming a mortgage—Charge—Dispossession by 
other co-heirs—Suit for possession, maintainability 

- inheriting interest in prior mortgage — 

Extinguishment of prior mortgage—Merger — Subse¬ 
quent mortgagee, right of. 

Where a mortgagor inherits the interest of the 
mortgagee under a prior mortgage, the prior mort¬ 
gage is extinguished, and the mortgagor cannot set 
it up against a subsequent mortgagee. 

Acquisitions by a mortgagor enure as a rule for 
the benefit of his mortgagee, thereby increasing the 
value of his security. A* 11A da x v. Murari Lal, 13 
A. L J. 397; 37 A. 309 973 

-, when entitled to redeem — Contract , en¬ 
forcement of--Noticc for payment within the term — 
Interest for whole term, whether can be realised. 

A mortgagor is not entitled to redeem before 
the debt becomes due, even though he may offer 
to pay interest for the whole period. 

If the mortgagee makes a demand for payment 
within the term and tlie mortgagor complies, the 
mortgagee cannot insist upon payment of interest 
for the whole of the term. 

Where the mortgagee has given notice requiring 
payment within the term, he cannot withdraw it 
without the consent of the mortgagor. C. Prokash 
Chandra Ghosh r. Hasan Baku Dim, 19 C. W. N 
389 450 

Mortgagor and mortgagee — Bcnami 

transaction —Mortgage executed to defraud creditors 
—Claim petitions filed by mortgagee dismissed— 
Subsequent suit upon mortgage—Mortgagor, if can 
plead invalidity of mortgage for want of considera¬ 
tion— Estoppel 702 

- Compromise — Equity of 

redemption, agreement to release 9«l0 

- Rights of mortgagor over 

mortgaged firoperfy pending suit on mortgage—Right 
uf lessee under mortgayoi—Transfer of Property Act 
(IV of 1882), **.8,3(1,44, 52, 73, application of, to 
execution sales — Substitution, doctrine of. 

Where a lease of the mortgaged lands was made by 
the mortgagor for one year from July 1907 to July 
1908 and the plaintiff purchased in Court auction in 
November 1907 in execution of a mortgage-decree 
not only the lauds but also the crops standing thereon 
and the sale was confirmed in December 1907 and 
the crops harvested in January 1908: 

Held , that a decree for sale, and the Court auction- 
sale held in pursuance thereof, will not affect the 
rights of tin* defendant lessee to the beneficial en¬ 
joyment of the crops, and that tho purchase of the 
crops by 1 lie plaintiff in the Court auction did not 
give (he plaintiff a title to the crops but only to what 
took the place of tlie right to the crops which would 
have vested in the mortgagor judgment-debtor if ho 
hail not parted with such right. 

Yearly leases and such other acts as arc cither 
necessary or the ordinary reasonable incidents of an 
interim beneficial enjoyment are not affected by 
Court auction-sale though they are made pendente 
lite. 
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A purchaser gets title not only to the property 
purchased but also to whatever has been lawfully 
substituted for the whole or part of the property sold 
to him. The larger right of the owner of a land to 
the profits and crops growing on that land includes 
the smaller right to the rent reserved to him in con¬ 
sideration of his having parted with the right to the 
crops themselves in favour of lessees. 

Neither section 8 nor section 30 of the Transfer of 
Property Act applies to transfer of rights by execu¬ 
tion sale. Section 30 of the Act about the daily 
accrual of rent applies only in the absence of a 
contract to the contrarv. 

4 / 

Sections 44 and 73 of Act IV of 1882 lav down the 
principle of the substitution of properties and securi¬ 
ties in favour of persons who, through no fault of 
their own, are deprived of the original rights and 
securities. WI. Penumeta Subbaraju v. Veegksena 
Seetharamaraju, 17 M. L. T. 57; (1915) M. W. N. 
174 232 

-U suf ructuary mortgage — 

Consideration, portion of, unpaid—Unregistered 
letter passed, undertaking to give credit for interest, 
admissibility of—Registration Act (XVI of 1908), 
s. 49—Mortgagee admitting non-payment but con¬ 
tending that separate suit ought to be brought — 
Plea, if valid—Decree, if to be given for full amount 
of mortgage—Litigation expenses, liability for— 
Burden of proof I 86 

Mosque. See Muhammadan Law. 

Muhammadan Law—Dower — Shia 

School — Deferred dower, icidow’s claim for, an 
against other heirs of her late husband — Estate, 
widow's possession of—Decree for dower , enforcement 
of — Estate, Court’s possession of, if necessary — P toper 
procedure in such cases—Administration suit, nature 
of—Childless widow, right of, to share. 

Where in the face of an agreement for payment of 
the dower at a very large sum at the marriage of 
a Muhammadan ladj r , it is contended that neither the 
husband intended nor the wife expected that the dower 
should actually be paid at that sum: 

Held, that before the contention could prevail it 
must be established that the sum named was so 
extravagant and beyond the • means of the bride¬ 
groom to satisfy and the agreement for its pay¬ 
ment could not have been intended by either party 
thereto to be operative and must be deemed merely 
as security for an adequate provision for the wife. 

Under the Muhammadan Law, when a widow is in 
possession of the undistributed property of her 
deceased husband, and her dower or any part of it 
is due and unpaid, she is entitled, as against the 
other heirs of her husband, to retain such possession 
until her dower-debt is paid, provided that her 
possession was obtained lawfully and without force 
or fraud. 

But in such a case the widow may be required to 
account for the profits received by her; but she 
would be entitled to have set off against the sum 
received by her the income she might have made 
from her dower-money if it had been paid to her im¬ 
mediately on the death of her husband. 


I lie claim lor dower is a debt due from the entire 
estate of the deceased, and ranks equally and rate- 
ably with the claims of other creditors. 

Consequently, the share taken by the widow, by 
right of inheritance, is liable proportionately for 
the satisfaction of her dower-debt in the same way 
as the shares iaken by the other heirs and the 

3 ^ cli hen is limited io the extent of 

assets in his or her hands. 

Thus where the widow has obtained and retained 
possession of the entire estate, she has no cause of 
action for a money decree against the other heirs, a 
decree made against them being incapable of execu¬ 
tion as, ex hypothesi, no portion of the estate sought 
to be pursued is in their hands. 

In a case of this description, if the widow desires 
to have the question of her dower settled, the proper 
course for her to follow is to institute an adminis¬ 
tration suit, in which the property can be placed in 
the hands of the.Court, the amount of her claim, 
if disputed, investigated, and appropriate directions 
given for the satisfaction of her claim by sale of 
the assets or otherwise. 

In a case in which the widow is in possession of 
no portion of the estate, she may sue the persons in 
possession to enforce her claim, obtain a decree for 
the entire amount and realize the sum due out of the 
assets in their hands. 

In the case where the widow is in possession of a 
portion of the estate and the other heirs have 
possession of the remainder, she ran seek to recover 

\ v of an administration suit or by 
a suit against the other heirs, provided she offers to 
surrender possession of the property in her hands. If 
she adopts the latter alternative, the litigation really 
assumes the character of an administration suit. 

A childless widow, under the Shia Law, takes no 
share in her husband’s land, but she is entitled to her 
share in the value of the buildings created therein, 
as well as in his moveable property. C. Mohammad’ 
Sharafat v. Wahida Sultan Begum, 19 C. W. N. 502- 
21 C. L. J. 319 3 91 

-- Gift made in lieu of 

dower—Death-bed illness -Gift, principles of, appli . 

cab Hit y of. 

The provisions of the Muhammadan Law applicable 
to gifts made by persons labouring under a fatal dis¬ 
ease, do not apply to a so-called gift made in lieu of a 
dower-debt which is really of the nature of a sale. 
C. Esahuq Chowdhury v. Abedannissa Bibi 19 C 
W. N. 325; 42 C. 361 692 

; .-:-Inheritance —Suit by 

one heir against another for his share of property of 

deceased Partial partition, principle of—Proper 

mode of relief. 

Under Muhammadan Law the estate of.a deceased 
person devolves on his death on his heirs each 
of whom becomes entitled to his definite fraction 
of every part of the estate. Therefore a suit in 
which one heir claims to receive his share of the 
property of the deceased from another heir is not 
a _ suit for “partial partition,” as understood in 
Hindu Law. Such a suit is legally maintainable though 
it ought, as a rule, to take the form of a suit 
for the administration of the estate of the deceased 
M. Moideensa Rowthen v. Mahammad ICasim Row- 

THEN 
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Marriage — Cniisrill nr 


. nhjicnt inn nf if rn mlfn/her — Jtcjnnhntimi — Puberty. 
\ci fi -fliriLr Miili:i im inridnn Lmv rim marriage of 

M| inor uirl wiili iIm* ronsnif or ratilieatinn of her 
ui'amltar Imt Is \ a I i< I ami she has no opt ion to repudiate 
,r n]l a t fa in iiiif niajoritw ulioflior tlx* matTia°o has 

• .1 , “ 

‘• i roiisiimmilted or not. 

.\ .M ii li;i in in;i i In ii girl over 15 years of age is to be 
)»r<■ snin<•(I adult j 11 default of any other evidence to 
the eonfrarv. P. Kh.iiii Di\ r. Hakim Him, 20 P. 
W. It. 1915: 97 P. L. lb 1915 421 

- — -- -Minor — Father-in-law, 

ahelher leya! guardian of his minor da lighter-in¬ 
i '"''—De facto guardian, power of, to mortgage 
minors property to purchase other proper!icsfor 
hi')' — I’d reha. i' heiirjiri.il — Mortgage , irhe/her bindini/ 
on m i no. — ,\fmor t iihelher ran retain property 
ami ai'mil alfemlant / inhtl it if to pay ntortyaye 
11 nl on nl. 

I nder tin* Muhammadan Law, a father-in-law is 
m»t a legal guardian of his minor daughter-in-law. 

A ile facto guardian of a Muhammadan minor is 
m>t entitled to mortgage tlie minor's properties for 
purchasing other properties for her, even though the 
'nine niav he benelieial to her. 

therefore, a mortgage >«» i \eculed is not binding 
0,1 l"' r 1,1,1 >f she disclaims liability to pay the 
mortgage amount, she must give up her rights to 

the property purchased. IVI. Bahia Bi r. Angappax, 

2 L. W. 5(59 7 14 

——--—Religious office, 

suit for possession of—Funefims must he recoyniscil 

hy Muhammadan Law.—Test—Civil Procedure Code 
{Act Voj 1908), *. 9. 

The existence of an olfice involves the existence 

of some duties to he performed l>v the holder of the 
office. 

Therefore a suit for the possession of an alleged 
hereditary office, the functions appurtenant to which 
are the digging up and burying up a pot, distribut- 
mg sherbet , collecting money and distributing a 

small portion of the collection and reciting portions 

of the Koran is not maintainable as it is not for a 
religious office and a claim in regard thereto is not a 
suit of a civil nature cognisable by a Civil Court. 

A religious office as known to Muhammadan Law 
must m its nature he for the performance of certain 
functions which are recognised by the Muhammadan 
Law as necessary or at any rate as proper to be 
performed in connection with the religion of Islam 
IW. Mahomed Sahib r. Svkd Sahib, IT M. L. T. 25(i 

459 


„ .. . ,,-Waqf property— 

Resumption by Government—Proper !ij given Inch I, 
ij,"i,to,-—fl.-"Hlor issuing innm deeds 'in favour 
m,it wall, inference Mutwalli, subject to wmiif— 

Removal o) mutwalli limn m pt /„« ,.f i„ am by Lee- 

,e„j„-(o„rts, juris,Union of-Mosque, object of — 
succession to office of mosque, principle of—Kazi 
poire,■ oj Age of majority, whether applicable to 
oMices i avoir,,,,j performance of religious ,lulics- 
lUght to collect Government Revenue, sail for— 
t <;■!,},cate - Pensions Act (XXIII oj IS? IJ , G 

JJ.~ WI.eiv II,,.' villages 

grant,,I l,y tl,e Mulminnuulan Gove, lls 
or carrying on tl,o religious worship in „ ,„ ost|lK . 


Muhammadan Law— contd. 


were resumed by the British Government and given 
back to the grantors, but the inam title-deeds were 
issued in the name of the mutwalli for the time 
being to be nominated by the grantors: 

Held, that the intention was to make a grant of 
the villages an inam to the original ivaqij or founder 
of the endowment and not to the mutwalli 
himself personally. 

Where the mutwalli of a mosque has to be recognised 
and re-appointed at each succession by tho ivaqif the 
former cannot claim a hereditary right in such office 
nor can a Will made by bis father in his favour 
enhance his right in this respect. 

A mutwalli of a mosque is entirely subject 
to the control of the ivaqif and is removeablc by him 
at his will for proper reasons. 

W bore a wu/tiro//i defies the authority of the ivaqif 
and fails to submit accounts when required to 
do so, a proper reason exists for his removal. 

A resumption by the Sovereign of an inam is an 
act of sovereignty which cannot be questioned by 
Municipal Courts. 

Sudaniva Aiyar, ,/.—No distinction should be drawn 
between mosque and mosque, and all mosques 
should be treated as being intended for use of the 
Mussulman public in the same degree. 

A determination of the question of succession to an 
olfice in a mosque endowment depends not on the 
general law of property, but upon the rules which 
the founder of the endowment established. 


Ordinarily under the Muhammadan Law the 
power of tlie removal of the mutwalli is vested in 
11 ,( ' Kazi but if under the original scheme, settled by 
the ivaqij, the grantor reserved to himself and to 
his heirs the power of removing the mutwalli and 
of making nominations from time to time, such a 
power would not bo illegal, provided it is not detri¬ 
mental to the interests of the mosque. 

The age of majority fixed by the Indian Majority 
Act does not apply to offices which involve the per¬ 
formance of religious duties. 


iv ngnr to collect i.overnmont Revenue from the 
villages granted as an endowment to a religions office, 
cannot be sued for in a Civil Court, unless upon a 
certificate obtained under section G of the Pensions 
Act tXXIII of 1871). IY1 • Mahomed Kadir r, 
G ii u i .am Mahomed Au 934 

Muteeni lease — Transfer of Property Act (IV of 

1882), applicability oj — Registration, whether neces - 
sary. 

I he ] master ol Property Act does not apply to 
mu!,,cm leases. Where the defendant has boon as- 
selling for 10 years that lie has mulgeni rights over 
a land the only iufcicncc is that the defendant 
had such rights. No registered document is necessary 
t«> prove such a lease. WI . Kaohaya ClIARLU t\ 

Secretary ok State, (19:5) M. W X. 271 599 

Mutation register, what is 695 

Mutt* See Hindu Law; Religious endowment. 

Nattukottai ChettleS-Tradc assets-Pro. 

sumption rivale right in property, how claimed 
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Yol. XXVIII] 

Negotiable Instruments Act (XXVI 

of 1881) —Hundi —Const deration—Pla intiff g i c- 
xng evidence for consideration — Presumption, whether 
arises. 

Under the Negotiable Instruments Act it must be 
presumed that when a hundi was drawn some con¬ 
sideration did pass, unless rebutting evidence is given 
as to its failure. But if the plaintiff himself chose to 
give evidence at the first instance as to consideration 
which was disbelieved by the Court, no such pre¬ 
sumption arises. A. Kish k n Ballabh r. Ghure 
Mae, 13 A. L. J. 322 390 

-S- 90— Promt!isory note, 

suit on — Executant, whether can plead payee to he 
only benamidar— Conditional endorsement oj pro¬ 
missory note to another--Failure of condition — 
Possession of note not parted with—Note not re-en¬ 
dorsed — Payee, right of, to sue—Endorsement in 
favour of one of the debtors, effect of—Holder not in 
his own right for consideration — Debt, whether dis¬ 
charged. 

The executants of a promissory note cannot plead 
that the payee named therein, is only a benamidar 
for another. 

A mere conditional endorsement of a promissory 
note in favour of another when not followed up by 
delivery up of the note, does not vest the title in the 
note in the endorsee and no re-endorsement is neces¬ 
sary to vest the title back in the original payee to 
entitle him to sue on it. 

An endorsement on a promissory note in favour 
of one of the debtors does not discharge the debt 
when the debtor is not a holder in his own right for 
consideration. M. Pasupathy Iyer v. Raman 
Chetty, (1915) M. W. N. 227 50 I 

__._S. I 18 — Promissory note 

— Presumption as to consideration —Onus. 

Under section 118 of the Negotiable Instruments 
Act the initial presumption is that a promissoiy note 
w’as executed for consideration and the onus lies on 
the executant to prove that no consideration passed. 

Where the consideration of a promissory note was 
stated to be the sum of Rs. 30,000 borrowed in cash 
by the defendant executant and in the course of the 
pleadings the plaintiff was constrained to admit that 
the consideration as stated in the promissory note did 
not pass, the initial presumption is rebutted and the 
onus is shifted on the plaintiff to prove affirmatively 
that the pro-note was executed by the defendant for 
full consideration. P. Zohra Jan v. Rajan Bibi, 
62 P. W. R. 1915; 48 P. R. 1915; 146 P. L. R. 1915 

402 

Non-occupancy right, extinction of — Re¬ 
linquishment. 

Where the worship of the thalcur is a necessary 
condition of a tenancy, the entire neglect to take pos¬ 
session and carry on the worship amounts to evidence 
of relinquishment and repudiation. C. Mohan Das r. 

Jagabandhu Raut 430 

Notice. See Transfer of Property Act, s. 111. 

-Burden of proof * 462 

Nuisance. Sec Criminal Procedure Codf„ s. 
133. 


Objection to finding not filed within time al¬ 
lowed, effect of—Appellate Court, power of, to go 

behind finding 597 

Occupancy holding, mortgage of 343 

Occupancy right. See Agra Tenancy Act, 

s. 11. 


- - ■■ acquisition of— Hokarari 

right, extinguishment of 374 

-- - , nature of—Facts negativ¬ 
ing right 916 


Onus. See Burden of proof. 

Opium Act(Iof 1878), s. 3 —In vestiture 

of powers—Criminal Procedure Code (Act T of 1898J, 
s. 39— Magistrate —‘ Spec ia U y empowered'— 1 Gene rail y 
empowered’—Notification by Government empowering 
all second class Magistrates to try cases under Opium 
Act, if amounts to ‘specially empowered ’— Jurisdic¬ 
tion. 

The word ‘specially’ in ‘specially empowered’ 
occurring in section 3 of the Opium Act, 1878, is 
used in speaking of individuals and in contrast with 
the word ‘generally.’ 

When by a notification of the Government a class 
of officials is invested with powers to try certain 
offences, such officials are only ‘generallvempowerod’ 
and not ‘specially empowered.’ 

The language of section 39 of the Criminal Pro¬ 
cedure Code explained. 

Per Seshagiri Aiyar, J. —A notification empowering 
all second class Magistrates to try such offences 
under the Opium Act is ultra vires of tbe powers 
given by the Act, as its effect is to enlarge the 
definition of Magistrate as given therein. M. 
Mahomed Kasim v. Emperor, 2 L. W. 233; 17 M. L 
T. 191; (1915) M. W. N. 269; 10 Cr. L. J. 268 156 


Oudh Rent Act (XXII of 1886), s. 52 


-- * 

acquired in, at favourable rent — Presumption, legal 
— Lease, perpetual and heritable—Construction of 
document—Compromise and lease, interpretalion of — 
Enhancement of rent after lessee's death, condition 
as to, effect of. 

Section 107 H, second clause, of the Oudh Rent 
Act does not require that the land should have been 
acquired in perpetuity at a favourable rate of rent, 
provided that the rate of rent is now favourable; i. e. 
it requires simply that the original acquisition, ought 
to have been in perpetuity. 

The law cannot presume a lease to be perpetual 
and heritable unless it does say so clearly and 
definitely. 


Where in compromising a suit the landlord granted 
the opposite party some land on lease at a fixed rent 
on condition that after that party’s death lie might 
raise the rent entered in the lease: ° 

Held, that the land was not “acquired in perpe¬ 
tuity” within the meaning of the second clause of 
section 107 H of the Oudh Rent Act. U« P. B R. 
Jang i v. Kyed Muhammad Nasim, 2 O.L. J. 395 47 | 


-———-s. 108 CIO) —Declaration 

that plaintiff is not tenant but under-proprietor , suit 
for, maintainability of—Jurisdiction of Civil and 
Revenue Courts. 

Section 108 (10) of the Oudh Rent Act applies not 
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Oudh Rent Act— concid. 

only to undor-proprietors wlnw rights as such lmvo 
* ioc*l;i n-rl by a com potent Court or admitted l,v 
t he superior proprietor, Imr nisi, to persons who claim 
• ho under-proprietors hut are asserted |, v the 
sup -nor proprietor to be tenant... And such persons 
eft it not sue i„ n Civil Court lor doclarni ion of their 
?'t 1 \ nnder-proprietnrv rights until rhev have 

instituted a suit mrhe Revenue Courts under sect ion 
los (| 0 ) ot the Oudh Hour Act. O. Lai.ta Sixgii 
r. ITt MAvex Qapak, 2 (). L. J. Ido 303 

“S« 108, cl«(10)— Rival 

tenant--, contest to cultivate same lam! between 

Section 108, clause (10), of the Oudh Rent Act 
has no application whore the contest is one between 
rival tenants claiming to cultivate the same hind. 

O- Kilao Natii r. Mata J>i. y, 18 0. C IS 

s 126 (I) 


1915 


Partition —concid 



Ouster* $er AnVKItsK I'OSSFSSIOX. 

Pandarasannadhi, s,r Hindu law. 

Pardon, See Cri.mi.vu* Proukdukr Code, S. 347 . 

Jf n . t SIft? te Succession Act 

^ 1865), SS. 3, 5, 6, 7 — Succession 
Act (X oj 1805), ss. 72, 80 —Direction in Will cxrlud- 
ing particular heir or next of kin, how far effective — 
Construction of Will — Canons of construction — 

If ithout any gnalijyiny terms' in s. 80 of Succession 
Art, mennmy of. 

A’, a Parsi, died leaving a son, J, two daughters 

and heirs ot a predeceased daughter. Rv his Will Y 
directed his executors to hold the residue of Vs 
estate upon trust to pay the net income thereof to 
his son, J, during his life-time, hi flip event of J 
dying without leaving any issue but. only a widow 
the executors were directed to pay her rupees ten 
thousand (Its. 10 , 000 ) absolutely and after providing 
orJs funeral expenses to appropriate half of the 
balance of the residuary estate to specified charitable 
objects and to divide the other moiety amongst the heirs 
according to the law of intestate succession amongst 
Prnsis, but excluding the widow of J Jrom getting any 
share m such distribution. J died leaving only a 

hat 0 rho^7f! ,Ca ! med r S aM ,lcir ° f J lending 

hpir nf v ! a ° Ve ( U T Ch0n exd,1 <^ !>“»• ns an 
heir of A, it did not exclude her as an heir of ,/ : 

Held that upon a reasonable construction of the 

above dause the testator intended that ./’s widow 

shouU be entirely excluded from any share in the 
distribution whether as an heir of J ,»■ othorwiso. 

Ihe words without any cjimlifving terms” in 
section 80 of the Succession Act refer to the heirs 

R Mehta S ‘ D,NBA ' "• Ko*sMw*xi,' 

^ ee UL’i>i>if ist Law- Hindu for 

Sr up - 

1 EK issr&z 


contract-Proof- Claim by „ sh arer in' one of 
the new mahah to pre-empt property in another of 
those mahah in which he was not „ 

maintainability of " ot n slla "'^ 

~ ^ 1,K ' 11 Law—Joint family—Preliniinnrir 
decree for partition, whether effort. ,„nTJ 

co-parcenary-Holdor of preliminary dec,“ e f r 

CSuS 1 ' ...• ... VS 

y43 


-;- 7 -» suit, foi—Property, specific, of members 

of Hindu family, managed by one member—Re- 
ceipt of amounts invested by manager—Suit to 
recover, nature of 953 

—— -of land — Trees go with land. 

Trues growing upon land, the subject of a partition 
by theRevenue Authorities, go with the land and if not 
••xeluded must be deemed to have been allotted to 
him to whom the land was allotted. A. Sunder Lad 
v. D it a ram Pad 378 

Pauper application— Power to extend time 

-Presumption when Court.fee paid and accepted by 

■ ourt - Conversion of pan prr application into regular 

suit Reluu/uishment of part claim, effect of. 

As a general rule when once a Court has admitted 

and registered n plaint, it cannot subsequently reject 

i; and a f’ouri may be taken to have extended the 

. nnd *° ,ave treated the time when tho Court-fees 

'7° i lch,aIly P a,(l us tlte time fixed for payment 
when it accepts them on that date. 1 7 

I lie mere relinquishment of a portion of the relief 

claimed uia plaint does not make it a now one. 

A pauper suit can be converted into a regular suit 

and limitation reckons from the date when the pauper 

petition was filed. M. Maria Tiiangathammad r 

JRAVATIIKSWARA IYER, (1915) M. W. N. 228 504 

P 82 a fi^l XLVof I860), ss. 

o^, 354, 376— Rape by boy of tender age — 

The presumption of English Law against tho 
possibility of the commission of tho offence of rape 
by a boy under the ago of U years has no applica¬ 
tion m India. Such a question is a question of fact 
only. a. Emperor r. Paras Ram Dube, 13 A L 
J. — o 1; 37 A. 187; lfi Cr. L. ,1. 32 i 



s * S3 658 

ss. I02B, 115 738 

7 . 1 , ,? s * l48 ’ ,49 ’ 39 ^f 326- 

f* recorded—Judge's duty to believe 

irreietmf™ hCf0re him ~ Findin 9, «*«. 

It is exceedingly dangerous to appeal from 
evidence judicially recorded under the sanction of 

toss Domination to statements made to the Police 
winch arc not judicially recorded. 

tl.' wiinesVir| K l' S '''b'' makc " P his mind while 

at ,r fn.5 ’ 'r whothw he is » a ^tness of 
t Uth or falsehood: audit is only when tho Jndgo 

" S™ *v 1 .is evidence that omissions 

sbil ii. r I <>f <‘"y importance, 

name of M.ibnr " S * " S: . lf ls " ot clear whether the 

» SS7 '"i«< 

217: Wcf'L .*^*9 

_ ■ s * *49 649 

amount* to-Profcfutil^ 2 } 2 * l ~“ C, ‘ , "9 < '" wh «> 
lion -where „ . f or 9‘>»>g Jatsc inform i- 

Code f ief r f iqou 'd—Criminal Pcoceduiv 

plainant to produce witnesses. 9 ’ 

should be s7‘md.edT> f<> thp 7°^°° that cortnin 1,0,,sfs 

the conduct of the owne.'s of"'lhosoT° n t0 , SUS,,OC, 
amount to ft ^ehartm” win * housos tloes not 

m of the Indian Penal Code meam *« of 80ct »°« 
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Penal Code— contd. 

A prosecution under section 182 of the Indian 
Penal Code can be instituted only after sanction 
has been obtained under section 195 of the Criminal 
Procedure Code or on the complaint of the public 
servant to whom the false information is given. 

A Magistrate should not dismiss a complaint under 
section 203 of the Criminal Procedure Code without 
giving the complainant an opportunity of proving his 
complaint. M> Solaimuthu Pillai v. Murugaih 
Moopan, (1915) M. W. N. 272; 16 Cr. L. J. 423 

999 

-- S. 199 —False declaration before 

Mamlatdar to obtain certificate of solvency for pur¬ 
poses of Abkari license—Offence. 

A false declaration made to a Mamlatdar in the 
hope of obtaining a certificate of solvency for the 
purpose of securing a license from the Abkari 
officials, is not such a declaration as a Court of Justice 
or any public servant or any person is bound by law 
or authorised by law to receive, and hence does not 
come within the purview of section 199 of the 
Penal Code. B. Emperor v. Rajappa Ramappa 
Kalal, 17 Bom. L. R. 222; 16 Cr. L. J. 309 645 

-s. 209 —Criminal Procedure Code 

(Act Vof 1898), 8. 195 —Sanction to prosecute—High 
Courts Act , 24 & 25 17c., C. 104, s. 14— High Court's 
jurisdiction — Delay in applying — Mala tides. 

The orders of a Munsif and an Additional District 
Judge refusing to grant an application for sanction 
to prosecute are not orders of a Criminal Court and, 
therefore, cannot be revised by the High Court under 
section 439 of the Code of Criminal Procedure. 

Under section 14 of 24 and 25Vic., C. 104, the High 
Court in its criminal jurisdiction has power to deal 
with such orders under section 115 of the Civil Proce¬ 
dure Code and section 15 of 24 & 25 Vic., C. 104. 

Where a prosecution is undertaken by the 
Government, mere delay in applying for the sanction 
to prosecute cannot be taken as suggesting malafides. 
Cm Deputy Legal Remembrancer and Public Pro¬ 
secutor v. Ram Udar Singh, 19 C. W. N. 447; 21 C. 
L. J. 198; 16 Cr. L. J. 286 334 

--ss. 211 999,108 

--S. 2 1 5, applicability of—Thief 

himself taking gratification to restore stolen property 
— Conviction, legality of. 

Section 215, Indian Penal Code, is not intended to 
apply to the thief himself, and, therefore, where 
a man is convicted of theft, he ought not to be also 
convicted under section 215 of taking a gratifica¬ 
tion to restore the stolen property. U. B. Emperor 
v. Nga Nyan, U. B. R. (1914) II, 43; 16 Cr. L. J. 421 

997 

— -- S» 235 —Possession of instruments 

for counterfeiting coin — Accused's knowledge, if 
•noterial — Criminal Procedure Code (Act V of 1898), 
s. 103 (2)—Search — Procedure. 

For a conviction under section 235 of the Indian 
Penal Code, it is not only necessary that the accused 
should be in possession of the instruments or materials 
for counterfeiting coin but it should also be 
proved that the possession was within the accused’s 
knowledge. 

In conducting searches the provisions of section 
103 (2) of the Criminal Procedure Code should be 
strictly complied with. L. Bj Nga San Nyein v 
Emperor, 16 Cr. L. J. 264 1 52 


Penal Code—contd. 

-ss- 247, 352, scope of—Com¬ 
plainant absent—Accused, acquittal of—Death of 
complainant —Substitution of name of legal represen¬ 
tative— Compoundable offence. 

Where the man on whose complaint a prosecution 
under section 352 of the Indian Penal Code was started, 
died, and on his death, his nephew applied to be 
substituted in place of his deceased uncle: 

Held , that no substitution should be allowed and an 
order should be passed under section 247 acquitting 
the accused on the failure of the complainant to 
appear at the hearing of the case, unless for some 
reason the Magistrate thought proper to adjourn the 
case to some other day. C» Purna Chandra v. 
Dengar Chandra, 19 C. W. N. 334; 16 Cr. L. J. 322 

658 

-- SS. 302, 304 /\—Administering 

poison as a love potion—Rash and negligent act — 
Criminal Procedure Code ( Act V of 1898), ss. 236, 
237, 307 — Trial for murder — Charge under s. 304A 
not framed —Conviction under s. 304A. 

Where arsenic oxide was deliberately administered 
to a man as a love potion by his wife with the con¬ 
nivance of her mother who had procured the stuff 
in some way and given it to her daughter: 

Held, that as to deal in this way as a love potion 
with a most deadly form of poison is to act botli 
rashly and negligently in whatever walk of life the 
person so doing may be, an offence under section 304A 
of the Indian Penal Code was clearly made out 
against the wife, and the mother was guilty of 
abetment: 

Held further, that although no charge under 
section 304A is framed at the trial for murder, on 
reference under section 307 of the Criminal Procedure 
Code the High Court is competent under sections 236, 
237 of the Code to record conviction under sec¬ 
tion 304A. B. Emperor v. Ramava Chennappa, 17 
Bom. L. R. 217; 16 Cr. L. J. 305 64 I 

-SS. 302, I02B, 109, I 15 

—Conspiracy—-Murder-Sedition—Charge not speci¬ 
fying date agreed on to commit murder etc., whether 
vague—Evidence Act (I of IS12), ss. 10, 114, 133- 
Scope of s. 10 —Illustration to s. 10 —Interpretation 
of Statute — Illustration, whether express provision of 
law—Acts done by co-conspirators, when evidence 
against others — Approver, evidence of, value of — Con¬ 
viction based on such evidence , legality of — Corrobora¬ 
tion, necessity of—Criminal Procedure Code (Act V 
of 1898J, ss. 337, 364— Pardon, grant of — Magistrate, 
power of—Accused charged of one conspiracy, whether 
can be found guilty of another — Conspiracy, member 
of, liability of—Conspiracy to commit murder — 
Offence, nature of — Punishment, considerations in — 
Members joining before and after murder—Deposition 
of witness, weight of—Deficiencies, effect of—False 
denial by accused—Presumption—Confession, record¬ 
ing of Confession retracted, evidentiary value of — 
Contempt of Court—Newspaper Article. 

Where a charge of criminal conspiracy to com¬ 
mit the offence of murder omits to specify (a) the 
date on which the accused persons are alleged to 
have agreed inter se to commit the murder, (b) “the 
other places” in British India where they are said to 
have so agreed, and (c) the person or persons whom 
they are alleged to have agreed to murder: 
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Penal Code — contd. 

//'■/</, (pur Johnstone, J.J that the charge is not 
vague, inasmuch as 

(1) it is not necessary for the prosecution to 
attempt to fix a precise date for the inauguration of 
f h** conspiracy; it is sufficient if they state and prove 
that between certain dates a conspiracy was in 
existence; 

(2) the accused have not been in anv way 
prejudiced by the use of the phrase “ other places*’ 1 
and nothing has been unfairly sprung upon them 
under cover of that phrase; 

(3) the omission to specify the person or persons 
could not in fact mislead the accused and has not 
occasioned a failure of justice and cannot be 
regarded at any stage of the case as material. 

Held, (per Raftigan , J.J that these omissions in no 
way prejudiced the accused, who were all defended 
by Counsel, and were fully cognizant of the nature 
and particulars of the case which each of them 
had to meet and that even if it be assumed 
that the particulars referred to should have been 
set forth in the charge, the defect was cured 
by sections 225 and 587 of the Criminal Pro¬ 
cedure Code; and that it was not incumbent upon 
the prosecution to specify any such particulars 
in the charge. 

8?inble:— It would make it impossible for the 
prosecution to succeed on a charge of conspiracy 
if such a charge could not be substantiated 
without proving the exact date on which each 
alleged conspirator entered into the conspiracy. 

I or Court. Section 10 of the Evidence Act is wider 
than the English Law and the words “reasonable ground 
to believe” in the section are not equivalent to proof 
and where the prosecution have produced prima facie 
proof of a conspiracy to commit murder and 
where the accused were one and all members of 
that conspiracy, anything said, done or written 
by any one of the conspirators, whether accused or 
not, in reference to the said common intention, 
after that intention was first entertained by any 
of them, is a relevant fact under the said section 
against each and all of the accused, as well 
for the the purpose of proving the existence of 
the conspiracy as for the purpose of showing that 
any such person” was a party to it. 

The illustration to section *10 of the Evidence 
Act is inconsistent with the section. The way 
that the words “and to prove ,1s complicity i„ 
it come into the illustration are not quite in 
accordance with common sense or with the section 
hut where the fact from the nature of thincs 
cannot of its own force help towards the con- 
viction of A, it does not matter much whether 
it is technically relevant against ,1 or not. 

Per Rathgan, J.— In order to decide whether 
any act done or statement made or thing written 
by an alleged eo-eonspirator is admissiblo in 
evidence against any of tho conspirators, tho test 
is to see in the first place, whether there is a 
reasonable ground to believe that a conspiracy 
existed between him and any such person, and 
ill the second place whether such act, statement 
or writing bad reference to their common iu . 
tention. 

Illustrations” appended to sections of an Vet 
of the Legislature arc not to be taken us ex- 


Penal Code —contd. 

press provisions of law or as binding on the 
Court. 

For Court .— Under section 133 of the Evidence 
Act approvers are competent witnesses against tho 
accused persons, and a conviction based on the 
uncorroborated evidence of an approver would not be 
illegal “merely” because of want of corroboration. 

Notwithstanding section 114 and illustration (6) 
the Courts are not tied down in any technical way; 
but it is their duty when deciding (i) whether any 
corroboration of a particular accomplice is required, 
(tij what amount or kind of corroboration is required, 
to look at the question as a prudent man, desiring to 
avoid error and to arrive at the truth, would look at 
it. As to the extent and nature of such corroboration 
no hard and fast rule can be stated. 

.Therefore, where the Court while keeping in 
view the presumption that an accomplice is 
unworthy of credit unless lie is corroborated in 
material particulars and after making due allowance 
for the considerations which render the evidence of 
an accomplice untrustworthy, nevertheless comes 
to the conclusion that it is true although uncorro- 
borated and that it establishes the guilt of tho 
accused it is its duty to convict. 

For Rattigan , J .—It is not necessary that the evi- 
deuce of an accomplice should be corroborated in 
every detail, if taken in its entirety, it is found to 
be continued by the testimony of independent 

circumstantial evidence which 
strongly supports it. 

^ For Cmirt. —Under the provisions of section 337, 
Criminal Procedure Code, it is permissible to tho 
Magistrate inquiring into any offonco triablo exclu¬ 
sively by the Court of Session or High Court to 
tender a pardon to any person supposed to have been 
directly or indirectly concerned in, or privy to, such 
offence. 

Where, therefore, the offence in respect of which 
the accused are tried, is one triable exclusively by tho 
Court of Session or High Court the Magistrate is not 
precluded from tendering the pardon because at tho 

same time he is inquiring into another offence not so 

triable. 

Where several persons arc charged with tho same 
conspiracy, it is a legal impossibility that some 
should be found guilty of one conspiracy and sumo of 
another, and that auy accused not shown to be a 
member of the conspiracy charged is entitled to 
demand an acquittal, however bad his records may 
be, and however much he may be suspected of 
another offence not actually charged. 

Put where there was really one conspiracy, though 
it may have hud two objects, nr., to commit murder 
and to cause disaffection by circulation of seditious 
literature, the conviction of the person accused for 
different offences committed in pursuance of tho 
conspiracy at one trial is not illegal. 

A member of the conspiracy cannot be allowed to 

not, fully 

• i . , — —, was done 

in Ins absence. 

A conspiracy to commit murder was an offence 


--, ui mu conspiracy cannot be alh 

escape responsibility merely because an ao 
m keeping with the aims of tho conspiracy, w 


1 , , • % . .. UU UllUllbU 

under , , l,nv 1,1 abetment boforo the passing of 
bL'utiuu 1U)B, Indian lViml Code. Tho now section 
nns e.mcled 'uere'y ton.nke the law clenror nud more 
loadilj atudublo m all possiblecircumstances. 
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Penal Code —contd. 

TVv Uattigan, J .—In a caso where iho prosecution 
a ‘l°« e ^ iat there was an agreement hot ween the 
accused persons and others to commit murder and to 
abet the commission of murder hut being unable to 
gi\e direct proof of any such agreement, ask the 
Court to deduce the existence and nature of the 
agreement from the facts that certain members of 
the conspiracy actually did commit a murder: 

Held, that if the facts alleged are established it 
v ould be a fair and justifiable inference that the 
alleged agreement between the parties accused did in 
fact exist, that each and every member of the 
conspiracy is responsible for an offence committed 
in pursuance of the conspiracy and that it is not 
necessary to show that a particular member actually 
concerted the offence with the member who com¬ 
mitted it. 

In inflicting punishment a distinction must be 
drawn between the case of a person who joins a 
conspiracy before the actual crime which is the 
object of the conspiracy, is committed, and the case 
of a person who joins it subsequently to the com¬ 
mission of such a crime. 

Therefore, where two persons .4 and B conspire to 
commit murder, and B subsequently does commit 
murder, A is punishable as if he had abetted that 
murder but if B has already committed a murder 
before A conspires with him to commit murder, A 
is liable to be punished only to the extent provided 
in section 115, Indian Penal Code. But in every such 
case the offence committed by a member or 
members of the conspiracy prior to the entry of A 
into the conspiracy would be a relevant fact as 
indicating the nature and objects of the conspiracy. 

The fact that a member of the conspiracy was not 
admitted to the full dignity of membership of the 
committee but was treated more as a tool than as a 
colleague is no ground for showing leniency in 
punishment to that member. 

Per Court .—There is a kind of falsehood that 
damns the whole deposition and there is a kind 
that does not. The mere omission by an approver of 
names of persons upon whom he does not want to 
bring possible trouble is not such a falsehood as to 
damn the whole deposition. 

The mere deficiencies in the statement of an 
approver, made at an early stage unexamined by an 
advocate, are not specially important. 

Where an accused falsely denies a fact, the 
inference is that the object of the denial is to hide 
something extremely unfavorable to himself. 

In recording a confession the important thing 
is not the formal writing down by the Magistrate 
that the confession was voluntarily made but it 
should be made clear to a Court using a confession 
as evidence that the recording Magistrate applied his 
mind to the question whether it was being voluntarily 
made and decided that question in the affirmative. 

The procedure of section 364, Criminal Procedure 
Code, of recording questions and answers in full is 
of no great importance and a confession is not 
vitiated by this informality. 

Per Rattigar), J .—A confession though subsequently 
retracted, if found to be true and voluntarily made, is 
admissible in evidence. 

Per Court .—The publication of a letter in a newspaper 
adversely criticising the findings of a Judge 


Penal Code—contd. 

while the case is still sub judice , amounts to a 
gross violation of the accepted canons of respect¬ 
able journalist and is si very bad case of con¬ 
tempt of Court. P. Balmokand r. Emperor, 11 P. 
W. 1{. 1915 Cii. ; 10 Cr. E. J. 354; 17 P. ft. 1915 Ck. 

738 

-S. 304A 641 

-— - SS. 322, 325 — I tduntarily 

causing grievous hurt — Magistrate , duty of. 

A Magistrate or Court dealing with a charge ol 
voluntarily causing grievous hurt must consider anti 
decide not only whether grievous hurt has been 
caused, but if it has been caused, whether the accused 
intended or knew himself to be likely to cause 
grievous hurt. If he intended or knew himself to be 
likely to cause simple hurt only, he cannot be con¬ 
victed under section 325. U. B. Nga Tune o. 
Emperor, U. B. E. 1914, II, 35; 10 Cr. L. J. 431 

1007 

-s. 325 1007 

-S. 326 649 

—---— ss. 330, 348 — Direct evidence 

disbelieved, effect of—Conviction, legality of. 

It is a dangerous precedent to convict a man on 
evidence of people who are found to be untruthful 
without any corroboration. C. Hare Krishna v. 
Emperor, 19 C. W. X. 330; 16 Cr. L. J. 411 795 

-ss. 341,447 —Conviction for 

tico charges—Acquittal on one—Sentence unaltered , 
effect oj—Enhancement of sentence—Criminal tres¬ 
pass, offence oj, when complete—Charge under s. 447, 
essentials for. 

When a Subordinate Magistrate convicts an accused 
of two charges and the Magistrate on appeal reverses 
the conviction on one and confirms that on the 
other, without at the same time reducing the sentence, 
it is in effect an enhancement of the sentence and 
the conviction should, on that ground, be set aside. 

A charge of criminal trespass will not stand unless 
the Court finds that that trespass was committed 
with intent to commit a criminal offence, etc. Mere 
entry upon the land by an accused with a view to 
remove crops planted by him does not amount to 
an offence under section 447. M. Appanda Natha 
Nainar, In re, (1915) M. W. X. 275; 16 Cr. L. J. 271 

159 

-S. 348 795 

-ss. 352, 354, 376 658 

-S. 377-Un natural offence—Un¬ 
corroborated testimony of complainant, whether 
sufficient Prosecution, when not bound to produce 
all witnesses—Evidence J 54 

- - 649 

S. 40 I — Belonging to a gang of 
thieves Convictions prior to formation of gang and 
oiders under $. 11 0 of Criminal Procedure Code , 
admissibility of evidence as to—Limitation Act (IX 
oj 1908), s. 12— Application for copy of judgment 
mislaid — Limitation. 

In a trial under section 401 of the Penal Code 

evidence of the previous convictions of some of the 

accused for offences of theft, house-breaking and 

receiving or concealing stolen property both prior and 

subsequent to the year when the nucleus of the gang 

was for the first time formed, is admissible a 3 proving 
habit, r 0 
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Orders passed from time to time against the 
accuse*] under section 1 JO of the Criminal Procedure 
Code demanding from them security for good 
behaviour are also relevant evidence against them 
for the purpose* of proving association and intention 
to habitually commit theft within the meaning 
of section 401 of the Penal Code. 

Where in an appeal filed through the jail authorities 
it appeared that the application for a copy of the 
judgment of the Magistrate was made within the 
period of limitation but was somehow mislaid and a 
second application had to be sent after the period 
presented for the appeal had expired: 

Held, that the appeal must be treated as filed 
within time. P. Hidayata r. Emperor, 3 P. R. 

1915 C'R.; 10 Cr. L. J. 300 524 


-S. 447, charge under, essentials 

for 159 

-s. 457 155 

-SS. 463, 464 643 


-s. 464 —“Dishohestl ij and fraudu- 

lentil/meaniiiy of-Forgery—Alteration in darn. 

incut — Intention. . 

An intent to defraud means something more than 
mere deceit. The object for which the deceit is 
practised must bo considered. The advantage 
intended to be secured must be something to which 
the party perpetrating the deceit is not entitled 
either legally or equitably. 

Where, therefore, the accused made an alteration in 
a document intending thereby to secure a certain 
plot of land to which ho bona fide believed himself to 
be entitled and of which he was in possession at the 
time: 

Held , that his act did not constitute the offence of 
forgery as no wrongful result was intended or could 
have arisen. IVJ. Manika Asahi r. Emperor, (1915) 

M. W. N. 278; 1G Cr. L. J. 240 102 


---— SS. 471,474 — Use r, inea n iny of 

— Offence—Sanction, if required—Criminal Procedure 

Code (Act V of 18981, 195, 476. 

Prosecution under section 474, Indian Penal 
Code, requires no sanction. 

In a rent suit filed by the petitioners the com- 
plainant was summoned to produce a kabuliyat and 
an amalnamah. The documents were produced not 
by the complainants hut by the petitioners them- 
selves as coming from the custody of the com- 
plainant: 

Held, that the facts constitute a user within the 
meaning of section 471, Indian Penal Code, and for 
prosecution for this offence sanction under section 
195 or an order under section 476, Criminal Procedure 
Code, is necessary. C. Asrabuddin Sarkar i. Kali 
Doyal, 19 C. W. N. 125; 16 Cr. L. J. 309 645 

-s. 474 645 


-s. 498 —Enticing away mar rial 

woman from her husband's house for uiarriaac— 
Offence. 

A person enticed away a married womai: 
from her husband’s house with intent that he might 
dispose of her in marriage to some one else: 

Held, that he committed an offence under section 49{ 
of the Penal Code. A. Nai-la.no v. Emperor, 1,1 A 
L. J. 251; 16 Cr. L. J. 315 00 | 


Pensions Act (XXIII of 1871), s. 6 

934 

--S* 6 — Sa ran jam— P resumption — 

Grant of land revenue and not of soil — Collector’s 
certificate, necessity of—Admission by Pleader—Civil 
Procedure Code (Act P of 1908J, 0. XLI, r. 23— 
Suit dismissed on preliminary point — Appeal — 
Remand, when possible. 

In the absence of evidence to the contrary, the 
grant of a sn ran jam must be presumed to bo a 
grant of land-revenue and not of the soil. 

Where a Pleader in the lower Court makes an 
admission upon an issue regarding which evidence 
might ho, hut is not, given; in arguing the appeal 
the client will be hound by the admission. 

Where the lower Court lias disposed of a suit 
upon a preliminary point, the Appellate Court will 
not set aside t ho decree and remand the case 
without a particle of documentary evidence, 
without any statement based upon affidavit, to 
induce tin* Court to hold that evidence is forth¬ 
coming which ought to have been produced in the 
lower Court in the interest of the plaintiff, and 
which would have been produced but for some 
grave error on the part of his Pleader. B. Datta- 
jirao Siiidiiojirao r. Nilkantrao Santajirao. 17 
Rom. L. R. 187; 39 B. 352 485 

Permanent tenure, transfer of. See Ben¬ 
gal Tenancy Act, s.56 (3). 

Perpetuities, rule against. See Transfer of 
Property Act, s. 14. 

Personation. See Election. 

Plaint, amendment of—Defendant made plaintiff 
— Limitation, starting point of 45 

—--, amendment of —New cause of action set up— 

Amendment not allowed—New relief but on facts al¬ 
ready alleged, ground for amendment. 

An amendment of a plaint should not bo per¬ 
mitted when it entirely changes the cause of action 
and when the suit, if brought on the plaint as 
amended, would be barred by limitation. But there 
is no bar to an amendment where it does not sot up a 
new cause of action but prays only for an additional 
relief, based on facts already alleged in tho plaint. 
IYI. Narayanan Ciiettiar v. Ratnasabapatiiy 

Aiyar 828 


Pleader. See Legal Practitioners Act, s. 13. 

Pleading’S — Appeal — Ground not taken before 
f rst ('on rt — (\nn promise of criininal case — Considera- 
t ion. 

An Appellate Court is not competent to decido ft 
case in favour of a person on a plea not raised by 
him before the first Court. 

Surrendering a disputed title is a good considera¬ 
tion for a compromise of a criminal ease. P. 
Mckai) Ali v. Cm rag u Din, 40 P. W. K. 1915; 104 

1’. L. K. 1915 550 


----—— Issues — Evidence, opportunity to pro • 

ducc—Appellate Court, duty of—Second appeal. 

Tho plaintiff Rued fora declaration that a house 
belonged to him. Ilis claim was dismissed on tho 
ground that he was estopped from denying having 
sold away the house. On appeal tho Appellate Court 
decided in his favour outlie ground that tho plaintiff 
had proved his title by adverse possession; 
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Plead i ngs- concki. 

Held, that the Appellate Court should not have 
decreed the claim without allowing an opportunity to 
the defendant to produce evidence on the question 
of adverse possession, for no issue had been framed 
on the question of adverse possession. P, Kaisth 
Bank, Ltd., v. Iqbal Hussain, 21 P. L. R. 1915 50 

Police diaries, evidentiary value of 329 

POSSeSSiOVl, presumption of — Submersion — Re¬ 
appearance. 

The plaintiff came into possession of the land in 
dispute, before its submersion, on a partition with 
the defendant. A survey was made during the period 
of submersion and the land was recorded in the name 
of the plaintiff. After the re-appearance of the land 
the defendant took possession of it: 

Held, that under the circumstances possession 
during the period of submersion should be attributed 
to the plaintiff. 

The mere fact that the defendant leased out the 
fishery rights during the period of submersion, is 
not sufficient to show actual possession by the 
defendant of the land in dispute which belonged to 
the plaintiff. Cm Mahadeo Prasad v. Sheonandan 

Koer 426 

-, suit for — Decree, barred by time — 

Regular suit, to eject judgment-debtors , whether 
maintainable. 

When the execution of a decree for possession of 
a piece of land is barred by the Law of Limitation, a 
regular suit lies to eject the judgment-debtor on the 
basis of the decree. L. B. Abdul Shakur v. Shwe 
Yauk Ke 85 1 

-- follows title — Trespasser, no pre¬ 
sumption of possession in favour of — Possession, pre¬ 
sumption of, while land under water. 

Where possession in fact is undetermined, posses¬ 
sion in law follows the right to possession: in other 
words, possession follows title. 

No presumption of possession can be raised in 
favour of a trespasser. 

Where the plaintiffs’ title to the land in suit was 
acknowledged and it was found that the land was 
under water for sometime during 12 years before 
suit: 

Held, that the presumption as to possession must 
be in favour of the plaintiffs, even though the defend¬ 
ants were in actual possession immediately before 
and after the period during which the land was under 
water. 0» Brijraj Singh v. Ganga Bakiish Singh, 
18 0. C. 43; 2 O. L. J. 346 ' 855 

Possessory suit, claim for mesne profits in, 
whether allowed | 

Post Office Act (VI of 1898), ss. 19, 

20,61,70 — Sending of cocaine by post, whether 
offence under Post Office Act. 

Cocaine not being an “explosive” or a dangerous, 
.filthy, “noxious” or “deleterious substance” within the 
meaning of section 19 of the Post Office Act,the send¬ 
ing of it by post is not an offence under section 61 of 
the Post Office Act. A. Ismail Khan v. Emperor, 
13 A. L. J. 356; 16 Cr. L. J. 319 655 

Practice— Appeal against minor—Costs incurred 
by guardian ad litem —Appellant to pay costs of 
guardian ' 852 


Practice —conoid. 

--- Appellate Court, pronouncement of — Sub¬ 
ordinate Court, duty of, to follow—Subordinate Court 
acting otherwise — Procedure, legality of. 

It is the duty of a Subordinate Court to accept a 
pronouncement made by an Appellate Court which 
the parties have chosen not to appeal against and 
have acted upon. 

A Judge acts illegally in acting upon documents 
which have been pronounced by the Conn to which 
he is subordinate as not binding on the parties. M. 
Parasu Pattar v. Venkatachala Pattak 982 

-Death of respondent before date of 

hearing—Legal representative of deceased not 
brought on record—Appellant, whether entitled to 
re-hearing of appeal 83 

"" -Finding of fact—Second appeal—High 

Court, power of, to interfere 245 

-Legal practitioner changing sides in 

connected cases—Professional misconduct 996 

-Letters Patent (Mad.), s. 15—Civil 

Procedure Code (Act V of 1908J, 0. XLI, rr. 17, 18, 
19 Rules of Practice—High Court Appellate 
Side Rules 48 (a), 75—Case posted before 

single Judge in admission Court for orders— 
Non-appearance—Dismissal of appeal by Judge— 
Application to restore dismissed appeal to file — 
Dismissal ot application—Appeal against order— 
Practice—Procedure—Limitation Act (IX of 1908), 
s. 14 64 

- Pleading in first Court—Defendant, whe¬ 
ther allowed to change it in appeal—Agra Tenancy- 
Act (IIofl90\J, s. 202— Transfer of Property Act 
(IV of 1882), s. 106. 

In an ejectment suit in the Civil Court, the de¬ 
fendant pleaded that he was an agricultural tenant of 
the plaintiff. The Munsif acting under section 202 
of Act II of 1901, asked the defendant to establish his 
plpain the Revenue Court within three months. The 
defendant failed to institute this suit within time 
in the Revenue Court. The suit was, therefore, 
decreed. The Appellate Court finding that the 
defendant was the tenant of the plaintiff and • no 
notice of the termination of his tenancy had been 
given to him under section 106 of the Transfer of 
Property Act dismissed the suit: 

Held, that having regard to the pleading of the 
defendant in the first Court it was not open to the 
lower Appellate Court to find as it had done. A. 
Narain Sarup i\ Nanda, 13 A. L. J. 249 568 

-“““- Redemption suit—Mortgage not proved — 

Adverse possession—High Court, power of, to remit 
issue to find if plaintiff in possession himself or 
through others. 

Where the lower Appellate Court has found in a 
redemption ease that the mortgage is not proved, a 
Judge of the High Court is not entitled to remit an 
issue to enquire whether the mortgagor has been in 
possession either personally or through others within 
12 years. A. Anand Sarup c. Asad Ali, 13 A. L. 
J. 342 602 

Pre-emption. Sec gift. 

- Appeal from order passed on apjdi 

cation fur payment of pre-emptive money— Civil 


mi 
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/* roeed tl re ('ode (.If/ I oj 15108), 47, (I. AX/I, C. 

14 (1) — Deposit oj pee-emptier moii-ij alter Ji.r“ l 
period , a lien good—CoilrI s error, effect oj. 

An order passed on an application for payment 
of pre-emptive money in compliance with a decree 
under Order XXII, r. 14 (1), Civil Procedure 
Code, is not appealable under section 47, Civil 
Procedure Code, but can be set aside in revision. 

Where an application for payment of pre-emp¬ 
tive money was made on the last day of the 
period fixed by the Court, and the Court per¬ 
mitted the money to b * accepted, but the money 
could not owing to the laxity of the Court be 
deposited until after the expiry of the fixed 
period: 

Held, that the deposit of the money was good 
as the applicant could not be prejudiced by an 
error of the Court. Oi Gaya Bakhsii Singh r. 
Tjlak Singh, 2 0. L.J. 151 379 


-- Custom — Co-sharer , prior right at, to 

purchase — Offer of sale — Co-sharer refusing to give 
morc than a specified sum—Conduct — Vendor, right 
of. to sell to strangers—Fair opportunity of purchase 
— Bona tides of vendor. 


Where in pursuance of the custom of pre-emption 
providing that a co-sharer wishing to sell must first 
offei the property to his co-sharers, the vendor offered 
the property to the plaintiff his co-sharer, who 
offered only Bs. 100 and refused to give more, and 
then sold the property to the vendee for Its. 235: 

Held, that under the circumstances the conduct of 
the plaintiff amounted to a refusal to purchase the 
property when it was offered to him. 

*8 'viable —In a case where the custom of pre-emption 
exists the vendor must act bona fide , and the pre- 
emptor must have a fair opportunity of purchasing 
the property. A. Indkaj v. Brothkr Ci.kmknt, 13 
A. L. J. 288; 37 A. 362 2 7 2 


--- Custom —Kucha Data—Lulanc City. 

The custom of pre-emption prevails in Kucha |)«|o, 
Lahore City, irrespective of the fact that if is called 
Wachhowali or Kanjar Phula. P« Go bind Ham r. 
Basiikshak Das, 9 V. It. 1915 957 


■' - Origin and growth of right of pre- 

c nipt ion —Wa j i b- u 1-arz, c cidcn t ia ry value of—Suit for 
pre-emption — Custom—Perjcct partition of nialiul — 
Effect of perfect partition—Xo ncie wajib-ul-arniz. 
for new mahals framed—Custom or contract — 
Proof Claim by a sharer in one oj the new mahals 
to /we-empt property in another of those mahals in 
which he was not a sharer, maintainability of. 
Pre-emption in village communities in British India 
had its origin in the Muhammadan Law as to pro- 
eruption, and was apparently unknown in India 
before the time of the Moghul rulers. In the course 
ot time customs ot pre-emption grow* up or were 
adopted among village communities. In some 


cases the sharers in a village adopted or followed 
the lulcs ot the Muhammadan Law of pre-enipl ion; 
and in such cases the custom of the village follows 
the rules of the Muhammadan Law of pre-emption. 
In other cases where a custom of pre-emption exLts, 
each village community has a custom of pre-empt ion] 
which varies from the Muhammadan Law of pre¬ 
emption and is peculiar to the village in its pro- 


Pre-emption- contd. 


visions and incidents. A custom of pre-emption was 
doubtless in all cases the result of agreement 
amongst the share-holders of the particular village, 
and may have been adopted in modern times and in 
villages which were first constituted in modern 
times. Rights of pre-emption have in some provinces 
been given by Acts of the Legislature and rights of 
pre-emption have also been created by contract 
between the sharers in the village. But in all eases 
the object is as far as possible to prevent strangers to 
a village from becoming sharers in the village. 
Bights of pre-emption when they exist are valuable 
rights, ami when they depend upon a custom or upon a 
contract, the custom or the contract, as the case may be, 
must, if disputed, be proved. 

A wajib-ul-arz containing statements as to rights 
of pre-emption which are not in contravention of 
Muhammadan, Hindu or other law, is by itself good 
prima facie evidence of a custom of pre-emption which 
is stated in it and though such evidence may bo 
rebutted by other evidence, the wajib-ul-arz does not 
require to be corroborated by evidence of instances 
in which the custom has been enforced. 

In a pre-emption suit the question of the existence 
of (lie right must depend upon the circumstances of 
each case and the inferences which may legitimately 
be drawn from the evidence in the case. 

Where a mouza constituting one mail'd has been 
perfectly partitioned into sopamto mahals and no 
new wajib-ul-arniz are framed at partition it does not 
follow, as a matter of law or principle, that the custom 
or contract as to pre-emption in force before partition 
is no longer to have effect or operation, but the 
question whether there is such a custom or contract 
in each case is that of the construction of the nature 
of the particular custom on which the claim for pre¬ 
emption is based and whether the custom can apply 
to the altered state of things which comes into 
existence when a perfect partition has been effected. 

Where after the perfect partition of a mouza, 
constituting one mahal, into separato mahals for 
which no irajib-ul-araiz were framed oil partition, a 
sharer in one of the new mahals claimed the right to 
pre-empt property in another of those mahals 
wherein lu* was not sharer: 

Held, that it. was not suilicient to entitle the 


claimant to a derive to prove that prior to the 
partition of the mouza the custom of pre-emption 
existed amongst tin* sharers thereof, but that it was 
necessary for him to show, either on the construction 
of tin* trajib-ul-aniiz for tin* mouza framed prior to 
the partition thereof or by other evidence, that the 
custom of pre-emption which obtained in the un¬ 
part it ioned mouza survived a partition of the mouza 
into separate mahals so ns to give tho claimant the 
right claimed in the altered state of things which 
came into existence when the partition was effected. 
P. C. Digamhau Singh v. Aiimkd Saykkii Khan, 
13 A. L. .1. 236; 19 G. W. X. 393; 17 M. L. T. 193; 2 
L. W. 303; 21 (’. L. J. 237; 28 M. L. J. 556: 17 Bom. L. 
U. 393 34 

-* — Suit by prcfcrentiid claimant brought 

alter dtcrce obtained by remote claimant — Limitation. 
A lease of some property was executed on 27th Juno 
1910. A remote pre-emptor brought a suit on the 
31st ol March 1911 and obtained a decree on 18th 
ef September 1911. After the decree a preferential 
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claimant brought a suit for pre-emption, against the 
defendant who had obtained the decree, on 31st Mav 
1912. 

Held, that the suit was barred by limitation. A. 
Meudi Hasan v. Bacha Pande, 13 A. L. J. 333 69 i 

’ ~9 suit for — Sale, subject to mortgage — 

Possession, physical, property incapable of-—Mortgagee 
1 n possession—Vendee subsequently taking possession 
jroni mortgagee—Registration of sale-deed, date of, 
limitation staiting from—Limitation Act (IX of 
1908;, Sch . /, Art. 10. 

Where a certain zemindari property in possession 
of mortgagees and incapable of physical possession 
at the time of sale is transferred by a registered 
sale-deed subject to the mortgage, the limitation for 
a pre-emption suit runs from the date when the 
sale-deed is registered, and not from the date when 
the vendee takes possession of the property from the 
mortgagees. O. Narendra Bahadur Singh v. 
Wali Muhammad, 2 O. L. J. 109 208 


■ suit by one co-sharer against another 
—Custom, proof of—Burden of proof— Wajib-ul-arz 
entry, production of, whether sufficient— Karibi and 
baidi, meanings of. 

In a suit for pre-emption against another co-sharer 
it lies upon the plaintiff to prove not only that a 
custom of pre-emption exists, but that there is a cus¬ 
tom under which he has a right to pre-empt as 
against another co-sharer. 

Therefore, in such a case the mere production of an 
entry in a wajib-ul-arz the meaning of which is more 
than doubtful, is not sufficient to discharge the onus 
which lies on the plaintiff. 

The expressions karibi and baidi are ambiguous 
expressions and they may refer to nearness or 
distance in space or nearness or distance in 
relationship. A. Din Dayal c. Ramdhan 306 

1 _ d6CI*CC —Extension of time fixed 

by decree for payment of purchase-money—Civil Pro¬ 
cedure Code (Act V of 1908), *•. 148. 

A Court cannot extend the period granted bv a 
pre-emption decree for the payment of the purchase- 
money, even if the application for extension of time 
be made before the expiry of the said period, inas¬ 
much as the provisions of section 148, Civil Pro. 
cedure Code, apply only to acts prescribed by the 
Code and not to acts prescribed by decrees which 
have become final. O. Kaniz Kubra v. Banue 
Hussain, 2 O. L. J. 102 


Preliminary decree. See Appeal. 

“. * - Preliminary decision as to 

res judicata —Appeal 461 

“ Suit for rendition of 

accounts and winding-up of partnership—Appeal— 
Court-fees to be ad valorem 


Presidency Small Cause Courts 
Act (XV of 1882), ss. 41,43 1000 

Presidency Towns Insolvency Art 

(III of 1909), s. 36 (4), (5), applicability 

of—Summary procedure—Contentious matter. 

An order under section 36 can only be made if on 
the examination of any person the Court is satisfied 
that he has in his possession any property belongin'* 
to the insolvent. ° ° 


1C 85 

Presidedcy Towns Insolvency Act 

—concld. 

Section 36 (4) and (o) is intended to provide a 
summary procedure for ordering payment of debts 
due, and delivery of property belonging to an insol¬ 
vent when there is no dispute; it is never intended for 
contentious matters or for following propertv the 
subject of fraudulent preference or dishonest con¬ 
cealment. C. J. M. Lucas, In re, 42 C. 109 469 

Pres s Act (1 of 1910), ss. 4(1) (c), 

17, 19, 20—Order of forfeiture—“Disaffection,” 
meaning of—High Court, power of—Motive or inten- 

W T lt V ~“ Goveniment established by Law in 
British India, meaning of—,Supplementary paper- 

book, relevancy of—Seditious intentions—Truth of 
statement, when not sufficient justification. 

The words “ ‘disaffection’ includes disloyalty and all 
feelings of enmity” in section 4 of the Press Act 
are wide words, and the duty of a High Court under 
section 19 of the Act is strictly limited to considera- 
tion of the question whether the Government order 
of forfeiture of an article is justified bv the words 
and tendencies of the article. 

The writer’s intentions or motives in writing a „ 
article are irrelevant and even if the article be°.in. 

Sn ble m I t?c , ; ;t is the possib, ° results not 

tlie intentions which have to be considered. 

In order that an application under section 17 of the 
Press Act be successful, it is necessary for the peti¬ 
tioner to show that the article in question did not as 
a matter of fact contain “any words, signs or visible 
representations’’ likely or having a possible tendency 
to excite disaffection towards His Majesty or the 
Government established by law in British Ind a 

^ me * ltar > r P a P er - b °ok, prepared under sec¬ 
tion 20 of the Press Act, is irrelevant when the subject- 

The 1 ' w, V ° UtSide the sc °P e of section 20. 
Ihc Sup!erne Government in India is in the last 

resort the Government in England. Therefore! any. 

thing /which tends m India to excite disaffection 

against the Government as represented by the British 

Cabinet must be taken as tending to excite disaffection 

against the Government established by law in British 

Word “disaffection” explained. 

Per Johnstone, ./.-The truth' of a statement re 
gardmg the Government is not sufficient justification 
foi the statement in all circumstances nor is an honest 
belief on the part ot a writer in the truth of wliat 
he is saying ,n all cases sufficient justification. 

Therefore even if the destruction of the tomb of 
Mahdt at Khartum carried out by British Government 
3 an unnecessary sacrilege, it is extremely 
improper for any newspaper in India at such S 

as the present after the lapse of 15 years, to .ay 

w. R mTL l ’- EM “’ ^^ WVp. 


o -- ss. 17, 19, 20 322 

"(fpllS 0 ' 1, See Be ^ Texaxcv Acr.s. 

one co-sharer- Ouster—Burden of proof " * 


- Consideration—Plaintiff gi vl „o- evi . 

donee for consideration ° 39(1 

•Pulse denial by accused 
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Presumption—concM 

______Grant-Right of way —Enjoyment 

for over 70 years—Limitation Act (IX of 
2 (3, application of—Grant or legal origin 

Iin prove me nts—Compensation 
Interpretation of Statutes-Change 

of language in the same Act * 05 


_ Landlord and tenant—Permanent 

occupancy-Uuiform rate of rent for 80 g-jag 

___ Legitimacy disputed—Parents, law- 

ful union between, shown to he impossible— 
Treatment as legitimate son, evidence as to, Luxe 

of 

__ Nattukottai Chetties—Trade assets 

_Private rights in property, how claimed 260 

Partition, evidence of 817 

_ Possession — Submersion — Re-ap- 

426 

pearance 

-_-Possession follows title—Trespasser, 

no presumption of possession in favour of — 
Possession, presumption of, while land under water 


Possession ijoes n'tth title he (deuce 
equally umcorthy of credit on eitha side—Presump¬ 
tion, whether raised. 

Where the evidence of possession is equally un¬ 
worthy of credit on either side, the presumption that 
possession goes with title does not apply. C. 

ijiNGii e. Latik Hossbix, 21 C. L. J. 480 477 

_.._Promissory note—Consideration— 

Onus 402 

_Rape by boy of tender age 658 

„_._Record of Rights recently published 

— Pactum of possession 651 


Retrospective effect of acts 

Samnjain —Grant of land revenue 
and not of soil—Collector’s certificate, necessity 
of—Admission by Pleader—Civil Piocedure Code 
(Act V of 1908), 0. XLI, r. 23—Suit dismissed on 
orcliminarv point—Appeal—Remand, when possible 

485 

--Settlement paper, entries in, whe¬ 
ther correct 


Transfer of title by benamidur 205 


Primogeniture. Sic Custom. 

Principal and Agent — Contract of sale — 

Notice to ayent calliny upon his principal to lake 

delivery—Failure to do so, effect of. 

The plaintiffs sued the defendants for Its. 2,031-12-0 
made up of earnest money on a contract for the 
supply of wheat by the defendants and of damages 
for non-delivery. The defendants repudiated the 
liability, on the ground that the plaintiffs had failed to 
take delivery although a notice had been served upon 
their agent calling upon them to do so: 

Held, that notice to the agent was sufficient notice 
to the plaintiffs and as they had failed to take 
delivery when offered, the defendants were not liable. 

P. Niamat Rai r. Kalu Ram, 70 P. W. R. 1915; 15 
V. L. K. 1910 488 


___ —Loansadvanced by agent be¬ 
yond authority—Ratification by principal—Suit for 
damages, whether maintainable. 

Where the principal not only did not object to 
the propriety of his agent advancing certain loans 
and did not ‘tell him that he would hold him respon¬ 
sible for any loss that he might sustain thereby, 
but even interfered with the collection of the debts, 
dictated his own terms and allowed with full know¬ 
ledge of the circumstances the agent’s successor to 
take the debts at a certain valuation, after which 
it was no longer open to the first agent to collect the 
debts himself: 

Held, that the principal was precluded by his 
acquiescence from questioning the validity of these 
transactions and could not hold the agent liable for 
damages sustained. IYI« Ramaswam\ Chett\ v. 
Alagappa Chetty, 28 M. L. J. 199 135 


Privacy, right of—Intervention of space between 
t wo houses 67 4 

Privilege, absolute. Sec Defamation. 

Probate. See Will. 


__Will disposing of joint Hindu family property 

in favour of survivors—Duty payable —Party, whe¬ 
ther can go behind Will 473 

-Of Will, grant of—Ci tat ion, issue of — 

Revocation, application for — Minor—Burden of proof 
—Party cognizant of proceedings for Probate , when 
can come in for revocation—Sound and disposing mind 
— Court, duty of. 

A person affected by a Will was the infant son 
of the testator, and his mother was a minor, 
incompetent in law to act as his guardian, and 
his (infant’s) three uncles were named as successive 
executors in the Will. One of the uncles applied 
for Probate. Citations were issued upon the other 
uncles as also upon the minor and his mother but 
there was no opposition and the Probate was granted. 
The minor applied for revocation of the Will: 

Held, that the principle that a party who is 
cognizant of the proceedings and might have 
intervened is bound by their result and cannot 
be allowed to re-open them, has manifestly no 
application to this ease and the infant is entitled 
to have the proceedings re-opened. 

The object of the issue of a citation is that 

all persons, whose interests are or may be adversely 

affected by the decree of the Probate Court, 

should have notice of the proceedings, and, au 

opportunity, should they choose to avail themselves 

of it, of intervening for the protection of their 

interests. This purpose is clearly not achieved 

merely bv issue of citations to infants. Tho 
« * 

proper course for the propoundcr of the Will to 
follow is to have a guardian ad litem appointed 
for the infant concerned. 

Where on an application by a minor to revoke 
a probate tin* District Judge did not revoke 
the grant but called upon the executor to prove 
the Will: 

llclil, that the only defect in his order is ono 
of form and not of substance. 

The onus is upon the executor to establish that 
the deceased hud sound and disposing miml at tho 
time when ho is said to have executed tho Will. 
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Probate —concld. 

The Court, before pronouncing for the Will, 
must be satisfied beyond all reasonable doubt 
that the testator was fully cognizant of its con¬ 
tents and in a condition to exercise, and did 
exercise, thought, judgment and reflection respecting 
the act he was doing. C. Dwijendra Nath v. 
Golok Nath Sarma, 21 C. L. J. 287; 19 C. W. N. 
747 574 

Probate and Administration Act 

(V of 1881), SS. 82, 92, applicability of , to 
cases not governed by Hindu Wills Act ( XXI o/1870) 
—Mofussil Will—Joint executors—One executor 
taking Probate—Another executor , if disentitled to 
act without Probate — Executor, if can renounce for 
consideration — Compromise between co-executors, if 
valid — Retainer, executor's right of, if exists even 
though claim is barred — Limitation Act (IX of 1908J, 
Sch. I, Art. 120, whether governs claims of executors 
for moneys spent on behalf of estate—Limitation law , 
if applicable to administration actions. 

An executor has only a right of retainer and no 
charge on the properties not in his possession, which 
at one time formed part of the estate. Such a claim 
is governed by Article 120 of the Limitation Act. 

In an administration action tlie law of limitation is 
of no avail. So long as the liability to account sub¬ 
sists, limitation cannot be pleaded to defeat an adjust¬ 
ment which the right to account gives, but the party 
liable to account is entitled to all the equities flowing 
from the taking of the account, the right and liability 
being inseparable. 

Where during the pendency of a petition for grant 
of joint Probate in favour of a person who had been 
appointed co-executor under a Will, in which petition 
allegations of mismanagement had been made against 
the other executor who had taken out Probate of the 
Will, the executors compromised the matter whereby 
it was agreed that in consideration of the former 
executing a mortgage of the trust estate in favour of 
the latter or his nominee the latter should renounce 
his executorship in favour of the former: 

Held, in a suit instituted by the latter against the 
former on a mortgage so executed, that the transaction 
was not bona fide and that the mortgage was invalid. 

Held, further, that in a suit under section 92, Civil 
Procedure Code, the executor, who had thus renounced 
his executorship, was entitled to a decree against the 
estate for the amounts legally spent by him on its 
behalf, even though the claim thereto might have 
become barred by limitation, as his liability to account 
did not cease and his right to be reimbursed could 
not, therefore, be lost by lapse of time. 

Per Wallis , C. J. —Section 82 of the Probate 
and Administration Act applies to all Hindus and is 
not confined in its scope to such of them as are 
governed by the Hindu Wills Act (XXI of 1870). 

On a petition for the grant of Probate to an 
additional executor, the Court has no jurisdiction to 
sanction a compromise between the executors, impos¬ 
ing a heavy burden on the estate. 

Quaere. —Whether an executor can at all enter into 
a compromise with his co-executor? 

Per Seshagiri Aiyar, J. —Under the Probate and 
•Administration Act, it is not competent to one execu¬ 
tor to compound the claim of his co-executor. 

- The language of sections 82 and 92 of the Probate 
aud Administration Act, does not render it obligatory 


Probate and Administration Act— 

concld. 


on one of two co-executors to apply for Probate of 
the Will before exercising his powers as executor, 
even though his other co-executor has obtained 
Probate of the Will. Section 92 of the said Act should 
be confined to cases where Probate is compulsory 
before dealing with property. 

Although a trustee can be removed from his office 
for good cause shown, it is not competent to a 
trustee to purchase his co-trustee out. 

An executor-creditor, in possession of the estate, 
can claim a right of retainer and a lien upon it! 
M. Chidambara Mudaltar v. Krishnaswami Pillai 
2 L. W. 241; 28 M. L. J. 28o 22 l’ 


S. 92 


221 


Procedure Appellate Court, pronouncement of 
—Subordinate Court, duty of, to follow—Subordi¬ 
nate Court acting otherwise—Procedure, legality of 


“—.-Approver resiling from his evidence in 

Sessions Court—Forfeiture of pardon—Evidence 
before Committing Magistrate, relevancy of 


■■ -Nuisance—Conditional order—Objec¬ 

tion-Proper procedure—Magistrate’s duty 799 

-Registration—Presentation of docu. 

ment—Defect—Presence of executant—Mort<rao- e - 
deed—Power-of-attorney ° n 


- Search under section 103 (2) Crimi¬ 
nal Procedure Code V h j ^ 


•Sessions case—Inquiry before Magis¬ 
trate—Summoning of witnesses on date of commit 

tal „ , 7S 

— ’ Substantial error-Findings of fact— 

Second appeal—High Court, power of, to interfere 

921 

T Y 7 “ - , c ^, Succession (Property Protection) Ac 
(XIX of 1841), ss. 3, 4, 5—Appointment of Curator 
necessary conditions for -’ 


, summary. See Presidency Towns 
. Insolvency Act, s. 36. 

Promissory note— Payable otherwise than on 
demand-stamp Act (II of 1899), SS . 2 (22), 35, Sch. 

t ’ * ' x l *> 49 —Agreement—Court Fees Act (VII of 
1870), s. 13— Court-fees, refund of. 

A document by which the executant undertakes 
to make certain specified payments towards the sum 
due and agrees that his failure to do so shall render 
him liable to forfeit any payments he may alreadv 
have made, is not a promissory note payable other¬ 
wise than on demand but only an agreement and .is 
stampable with 8 annas only. L. B. Katchi Row- 
ther v. Naina Mohamed 300 

Presumption as to considera- 

402 


tion—Onus 


Signature as agent — Inference — 
Agent, if personally liable. 

Where an executant of a promissory note doscribes 
himself as an agent both in its body and in its 
signature portion, it is a clear indication that he did 
not intend to make himself personally liable and he 
cannot, therefore, be made personally liable on such 

Aivab^ 2 X88 NDABESA GURl ’ KKAL * 


INDIAN CASES. 


[1915 



Promissory note- <°»cU. 

__ __- , ?nit oil Kxeouiant, whether 

( . an ..lead payor to hr only bemnnidar-C ondilional 
endorsement* of promissory note to another 
Failure of condition—Possession of note not parted 
u'itl. -Note not re-endorsed —Payee, right ol, to 
sue— Endorsement in favour of one of the debtors, 
effect of—Holder not in his own right for considera¬ 
tion— Debt, whether discharged 501 

Prone rty, self-acquired, how to be proved 1 yo 

Provincial Insolvency Act (III of 

1907), S. 1 3—Receiver-Sale-proceeds realized 
before adjudication of judgment-debtor ns insolvent— 
Claims of Receiver on such saic-proceed*. 

Where the sale-proceeds in execution of a decree 
are realized before the judgment-debtor is adjudicated 
insolvent the interim Receiver has no claim to such 
proceeds’ A. Bauri Das r. Shko Nath Singh, 13 

A.L.J.339 

lenyimj another's debt—Judge, jurisdiction of, to 

When* in n proceeding under the Insolvency Act 
one of the creditors challenges the mortgage-debt 
of another on the ground that the mortgage-deed 
was fictitiously executed by the insolvent to prejudice 
other creditors, the Judge is bound to enquire 
into the question. A« KnrsmiALi Ram r. Bnor.AU 

Mai., Id A. L. J. 270; 37 A. 252 573 

Provincial Small Cause Courts Act 
( ,x ° f 1887 ), «. 25 sch „ Arfc |f9 

Decree for arrears of rent against joint tenants, 
realized from one tenant only—Tenants in possession 
of separate fields in joint khata— Suit for contribu¬ 
tion, whether maintainable. 

Where a decree for arrears of rent against several 
tenants occupying separate fields in one and the 
same khata has been realized from one of them, a suit 
for contribution as against others, at the instance of 
one who had paid the decree, is barred by Article 
41 of the Provincial Small Cause Courts Act. A. 
Fatima Bibi r. Hamida Bibi, 13 A. L. J. 452 587 

Public document. See Evidence Act, s. 63. 


Public nuisance— Oambling on public high¬ 
way—Conviction—Currency notes not traced to 
any person—Ownerless property 110 

PUDliC policy —Agreement, among intending 
purchasers not to bid against each other, whether 
legal 40 

Punjab Colonization of Govern¬ 
ment Lands Act (V of 1912), s. 21 

_ Deed of tenant before commencement of Act — 

Payment of necessary sums Jor acquisition of proprie¬ 
tary rights. 

Where on the death of a tenant the tenancy was 
mutated in the names of bis son’s widow and bis 
son’s son’s widow, who paid the necessary sums to 
the Government for the acquisition of proprietary 
rights, and the original tenant’s reversioners claimed 
the property: 

Hold, (1) that section 21 of the Act did not apply 
as the tenant died before the Act came into force; 

(2) that the defendants, when they bad paid in full 
the necessary sums to Government, became ipso facto 
owners in their own right of the land in suit. P. 

Malap Kuar v. Hakim Singh, 8 P. It. 1915 441 


Punjab Courts Act (XV11I of 1884), 

S, 40— Value of suit under Rs. 1,000— Further ap- 
Ijrol, whether competenl —Pinintiff, whether estopped 
fnon raising point oj valuation Punjab Courts Act 
(J of 1912), applicability of—Further appeal, whether 
alterable for second appeal or revision. 

In a suit for declaration that a sale-deed 
executed in favour of the defendant shall not affect 
the plaintiff’s reversionary rights after the death of 
the executant, and for an injunction restraining the 
executant from alienating the property, the plain¬ 
tiffs put the following valuation on the suit for 
purposes of jurisdiction: 

Its. a. p. 

(1) Land at 30 times the revenue 130 5 0 

(2) House ... ... ... 450 0 0 

(3) Injunction ... ••• ••• &00 9 0 


Total ... 1,080 5 0 

But for Court-fee purposes* they put a value of 
Rs. 130 only on the injunction. Both the lower 
Courts having decreed the claim, the defendants 
came up to the Chief Court in further appeal: 

Held { 1), that the value of injunction being only 
Rs. 130, the total value of the suit fell under Rs. 1,000 
and, therefore, no further appeal lay under section 
40 of the Punjab Courts Act 1884; 

(2) that the plaintiffs were not estopped from 
contending that the value of the suit was really loss 
than what they had put it at; 

(3) that an appeal tiled as a “further appeal” 
under the Punjab Courts Act of 1884 could not bo 
altered after the coming into force of the new Act into 
a second appeal or a revision under section 70 (1) 
(6) of the old Act. P. Sukii Raj r. Kaniiaya Lal, 

2 P. R. 1915 I I 3 

Punjab Courts Act (1 of 1912) 113 

Punjab Municipal Act (XX of 1891), 

S. 92 — Punjab Municipal Act (III oj 1911), s. 3 
(5) (a) - Bail ding—Erection without sanction of 

Municipality—Notice ordering demolition—Additions 
fur which sanction was not obtained. 

The plaintitf had asked the Municipality for per¬ 
mission to build a saiban, the plan showing eight gaps 
or open spaces between the supports of tho roof; 
subsequently the plaintiff made additions by filling 
these gaps with frames of wood and glass, some of 
which were doors and some windows. On. tho 
Municipality issuing a notice to the plaintiff to 
demolish the additions, the plaintiff sued for an 
injunction restraining the Municipality .from demo¬ 
lishing the additions. The suit was dismissed on 
appeal. On second appeal it was urged— 

{ i) that the plan had shown tho position of the doors 
and windows, (2) that no material alteration to tho 
building was made by the additions, (3) that tho 
Municipality’s action was arbitrary and unreasonable 
and (4 )tlmt tin* notice was illegal: 

Held, that the plan showed only gaps, but no doors 
and windows, (2) that the opening of doors and 
windows constituted a ‘material alteration’ of tho 
building within the meaning of section 3 (5) (a) of 
the Punjab Municipal Act, 1911, (3) that the 

Municipality's action was justified, one of its objects 
being to vindicate its authority and (4) that th® 
notice was not illegal. P# Mahan MOHAN Lal r. 
Municipal Committee, Delhi, 58 P. L. R. 1916; 49 
P. W. R. 1915 341 
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Punjab Municipal Act (ill of 1911), 
s. 3 (5) (a) 341 

-- ss. 172, 195, 219- 

Encroachments upon public aired-—“Notice within 
reasonable time ” to remove them—Encroachments not 
recent—Penal sections, coiist miction of. 

Where the Municipal Committee of Amritsar filed 
a complaint under sections 172, 195 and 219 of tho 
Municipal Act against the petitioner alleging that 
he had erected certain chhappars which encroached 
upon a public street and had failed to remove them 
in spite of a notice given by the Committee, it being 
found as a fact that the alleged obstructions had been 
in existence for many vears: 

V V 

Held, (1) that section 195 of the Act was inappli¬ 
cable as it could not be said that the Committee 
had delivered the notice to the petitioner “within 
reasonable time” within the meaning of the section; 

(2) that section 172 was also inapplicable as it 
refers to encroachments or overhanging structures 
newly made and without permission. 

The penal sections of the Act must be construed 
strictly and with due regard to the ordinary meaning 
of the words used. P. Kirpa Ram v. Municipal 
Committee, 2 P. R. 1915 Cr.; 16 Cr. L. J. 350 734 

-ss. 195, 219 734 

Punjab Pre-emption Act (II of 

1905), S. I I, prOViSO—' “Agnate” meaning 
of—Joint sale by two vendors, divisibility of—Vendee 
showing right equal to pre-emptor as to portion, 
right of. 

Where a pre-emption suit is brought in respect of 
a sale by two vendors jointly and where there is no 
specification of the shares of the price payable to 
each, the vendee is entitled to retain that portion 
of the property in regard to which he can show 
that his rights are equal to those of the pre-emptor. 

The word “agnate” in the proviso to section 11 of 
the Pre-emption Act, 1905, is not limited to a deceas¬ 
ed agnate to whom the vendee has succeeded by 
inheritance. P, Dulla r. Hari Kisiien Das, 6 P. 

R. 1914 213 

- S. I I, prOViSO— Sale 

to subsequent vendee — Lintita f ion — Record—Mutai ion 
register — Arora tribe — Residence in the same village 
not a sine qua non for success. 

The period of limitation in a pre-emption suit 
against the subsequent vendees is six years from the 
date of the sale in their favour. 

Under the proviso to section 11 of the Punjab Pre- 
emption Act, 19C5, the law does not make residence 
in the same village a sine qua non for success in a 
pre-emption suit and hence, in the case of a sale 
by one Arora, another Arora residing in a different 
village may be regarded as a member of the same 
tribe with the vendor. 

A mutation register is a record within the 
meaning of the proviso to section 11 of the Punjab 
Pre-emption Act, and where a jamabandi has been 
destroyed, the Court will presume, under section 114 
of the Indian Evidence Act, that proper entries in 
pursuance of the mutation order must have been 
made in the jamabandi. P. Hari Ram v. Allah 
DiTTAj 17 P. R. 1915 695 

Purdah, observance of—Right of privacy common 
in United Provinces—Intervention of space between 
two houses—Privacy, right of, effect on, 


Purdah —concld. 

In the United Provinces the custom of purdah has 
for centuries been strictly observed by all Hindus 
and Muhammadans except the poorest. 

The intervention of a space between two houses 
cannot affect the right of privacy if, as a matter of 
fact, that right is invaded by the new constructions 
complained of. A. Jamiluddin v. Abdul Majid 
13 A. L.J. 361 674 

Putni Regulation (VIII of 1819), s. 

II —Putni tenure, sale, of—Purchaser of putni 
tenure, rights of — Encumbrance, adverse possession 
when—Avoidance of encumbrance—“Defaulting pro- 
prietor ” in s. 11, meaning oJ'~ Res judicata— Bengal 
Tenancy Act ( VIII of 1885), <?. 10— Adm ission, 
admissibility of. 

Where a decree-holder purchaser causes a number 
of plots to be described in the sale proclamation ns 
milik of his judgment-debtor and after the sale they 
are described as such in the sale-certificate, it is 
in the nature of an admission and as such cannot be 
used as evidence on behalf of the purchaser or his 
successor-in-interest. 

A putni can only be sold for rent under 
Regulation VIII of 1819 and the fact that the sale- 
certificate was given on a printed form for certificate- 
sales will not convert thepufm sale into a certificate- 
sale. 

A purchaser of a putni tenure at a sale under 
Regulation VIII of 1819 is not privy in estate to the 
defaulting proprietor and he does not derive his title 
from him as under section 11 of the Regulation he 
acquires the property free of all incumbrances. 
A claim by such purchaser, therefore, is not barred 
by res judicata by reason of the failure of suit by the 
previous putnidar and he is entitled to avoid all 
incumbrances upon the property. 

An encroachment by a trespasser and adverse 
possession against the defaulting putnidar is an 
incumbrance within the meaning of section 11 of 
Regulation VIII of 1819. 

r ihe expression “defaulting proprietor” in section 
11 of Regulation VIII of 1819 means the proprietor 
of the tenure in default, and these words are not 
intended to be restricted to the particular proprietor 
for whose default the putni is brought to sale. C. 
JOYMONGALA DEBI V. SlIILLINGFORD I 73 

Railways Act (IX of 1890), s, 75, Sch. 

II — Parcel containing silk of more than Rs. 100 
not declared or insured—Railway Company, liability 
of, for loss — Silk, meaning of—Finding of fact — 

Second appeal—High Court, power of, to interfere _ 

Practice. 

After there has been a decision of fact in the 
two Courts of original and first appellate jurisdic¬ 
tion, the High Court cannot entertain a second 
appeal upon any question as to the soundness of 
findings of fact by the lower Appellate Court. 

The question whether silk in manufactured or 
unmanufactured state is to be treated as silk within 
the meaning of Schedule II of the Railways Act is a 
question of fact. 

Where, therefore, a Court has adopted a fair 
test and where upon that test it has found 
that the article is silk within the meaning of section 
75 of the Railways Act that is a clear finding of fact 
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Railways Act— com-id. 

and the Mitrli Court cannot go behind if in second 
appeal. 

Where n pared consigned ro n Railway Company 
contains .-ilk, in a manufactured r>r innnanufacturcd 
stare and wlietlier brought up or not brought up 
with other materials of the value of Rs. 100, tin' 
Kail way Company an* not responsible for anything 
contained in ir on loss of it if the silk were not dec¬ 
lared or insured under section 75 of the Railways Act. 

C. East Indian* Kv. Co. r. Changa Khan*, 10 C. W. 
N. 1034: 22 C’. L. .T. 212 


Rangoon Police Act (IV of 1899), s. 
31 155 

Receiver. Sc* Provincial Insolvency Act, s. 13. 

. —-, appointment of, ground for—Just ami 

convenient—Judgment-debtor will be reduced to 
poverty if his properties are sold, if ground for 
appointment of Receiver 505 

, appointment of—Execution—Property 


, 4 I ---- - ' ' j •' » « 

sold—Receiver, right of — Suit between decree- 
holder and auction.purchaser, separate, main¬ 
tainability of 551 

*- Adjustment if account* — Receipt* by 

minor for *um* in c.rcc** of the .sanction of Court, 
whether valid di*charye*—Money paid a* bribe to 
Police for release of minor—Receipt taken from 
minor, validity a)—Liability nj person thronyh whom 
bribe alloyed to hare been paid—Litiyatian 
expenses — Detail*. necessary—Allowance for un¬ 
avoidable waste of money in conductiny litiya- 
lion—Appointment of person* in execs* of sanction of 
Court, whether permissible— Improper claim of Re- 
ceirer—Money deposited aectrdinyly—Interest allow- 
rd in excess depasit—Payment of hiyh rate of interest 
on nee,,nnt of Receiver's improper roudnrt —Separate 
suit. 

In proceedings for the adjustment of tin* accounts 
of a Receiver appointed for the estate of an infant, 
receipts granted by the infant for payments of 
money made to him in excess of the amount, 
sanctioned by the Court and not shown to have 
been applied for the benefit of the infant, are not 
valid discharges, and the infant or his representative 
is not liable to be charged with the money thus paid. 

Any money paid by a Receiver as bribe 
to the Police in order to obtain release of the 
infant from custody must he deemed wholly 
unauthorised and disallowed. The Receiver is not 
entitled to credit the amount even as against the 
person to whom it is alleged to have been made 
over for the purpose, after the Receiver has credited 
the money in the minor’s accounts and as a 

matter of fact lias taken receipt for it from the 
minor. 

It is not sufficient for a Receiver merely to show 
that he had paid certain sums to a Vakil for the 
purposes of a certain litigation, and unless details 
are furnished, the items will be disallowed. In 
adjusting small sums spent for (ho purposes of 

litigation, however, it must be borne in mind that a 

certain amount of money is unavoidably wasted when 
a suit is instituted and conducted, and the Receiver 
cannot be expected to do better in this respect than 
an ordinary prudent man. The Receiver is not entitled 
to credit the salaries of persons appointed l>v him in 
excess of the sanction allowed by the Court. 


Receiver— concid. 

Where a Receiver improperly puts forward a claim 
for an amount which accordingly is deposited in 
Court, the Receiver must be held liable, when his 
accounts are adjusted, for interest upon the excess 
deposit. But whether or not the minor or his 
representatives were obliged to raise money for the 
deposit at a higher rate of interest than usual, bv reason 
of the improper conduct of the Receiver, is* foreign 
to the proceedings for adjustment of accounts, and 
Ihe rights and liabilities of the parties in this connec- 
tion must lie determined in a separate suit. C, 
Baroda Kaxta Sarkar r. Rasiimani Dasi, 10 C L J 
113 25 

-9 surety of—Extent of liability - Princi¬ 
pal—Test —Surety’s remedy 31 

Record Of Rights— Conclusive proof 241 
Redemption. Sec Mortgage. 

Reference. See Criminal Procedure Code, s. 
438. 

Registration, compulsory—Gift, deed of— 

Subsequent deed executed and registered by donor 
— Prior gift revoked ' 271 

' ~ ] Document effecting severance in status, 

it requires registration 625 

-Transfer of Property Act. (IV of 
1882), ss. 54, GO—Restriction on redemption— 
Revenue Surveyor’s register—Custom of reporting 
mortgages as sales 264 

Registration Act (III of 1877), ss. 3, 
>7 879 


——— -SS. 17,32,33, 34, 

35 , 49 , 87 —Transfer of Property Act (IV of 
1NN2>, s. 50 — Presentation of document —Defect — 

Praced ii re—Presence of executant —Mortgaye-deed _ 

Power-of-attorney. 

Where mortgage-deeds were presented by agents 
who held powers-of-uttorncy which did not authorize 
them to present the deeds for registration on behalf 
ol the mortgagee, the mortgagor duly appearing at the 
registration nllice and admitting execution: 

Held that there was no proper presentation of the 
deeds tor lvgish-ution as required by the Registration 
Act, 111 ol 1N|,, sections 32 and 33, and that want of 
proper presentation was not a mere defect in 
procedure under section 87, but rendered the deeds 
!" , K ’ nn that the object of sections 32, 33, 34 and 
So ot Act III ol 1877 was to prevent fraud by means 

of registration under the Act and, therefore, the pro- 

visions were imperative. * 

I he jurisdiction of a Siib-Kogistrnr only comes into 
oicc d and wlien n document is presented to him 

a |' r .'"' ,lamv !»«’ bv n person who lms executed 

‘ t ' l "" 1 n ' Ml '»’>lcr It or by the representative or assign 
Of Mich person or by nn ngont of such person, repro. 
si nlativo or assign, duly authorised bv a power-of. 
all..mey executed and niuhentiouted in manner 
liresmlied by seetioi, :« of (he Act and the “new 
admission of execution by executants is not propel 
presentation by them. P. c. Jamru Parshad v 
Muhammad Nawab Aktau Ali, 19 C. W. N 282- 13 A 
L J. 129; 17 M. L. T. 148; 21 C. I, J. 218; 2 L W 277 

w. N. 592 28 Ar ‘ L> J ' 577; 17 Bom - h ' H - 413 ; 


6-eneral itfDEX. 


1091 


Vol. XXVIll] 

Registration Act— (1877) —concld. 


-ss. 32, 33, 34, 35 

422 

-s. 47 879 

—-SS. 49, 87 422 

-—-(XVI of 1908) 577 

-S. 17 (I) (A) 180 

- S. 1 7 (2) (V) — Agree - 

ment by vendee to re-convey , whether compulsorily 
registrable. 

An agreement by which a vendee undertakes to 
re-convey the property to his vendor when called upon 
to do so, is nothing more than an ordinary agreement 
to sell and is not compulsorily registrable. B. Mir 
Gazi v. Mia Ali, 16 Bom. L. R. 582; 38 B. 703 1 32 

-s. 49 1 86 

- s. 75 — Deed found to be 

forged—Burden of proof—Specific Belief Act (I of 
1877), s. 39— Cause of action. 

Where a lower Appellate Court clearly finds that 
a deed of sale registered under section 7o of the 
Registration Act, 1908, is forged, no question of the 
burden of proof arises. 

Where a plaintiff has some interest in the land 
in suit, he has clearly a cause of action as is required 
by section 39 of the Specific Relief Act. C. Badri 
Narain Singii v. Kodo Sah I 38 

Religious endowment —Advances made 

by trustee—Suit for recovery—Charge in favour of 
trustee of charitable trust 290 

. .. Head of a mutt— Succession — 

Custom of election to be definitely proved. 

There is no presumption with regard to the pro¬ 
perties in the possession of the head of a mutt 
either that they are or are not mutt properties. 

In order to succeed in a suit for declaration that 
the plaintiff is the properly elected matadhipathi of a 
mutt the custom of election for the office must bo 
definitely established. IVI . Paramahamsa Prasamaya 
v. Yavadrakshaki Ammal 829 

Religious Endowments Act (XX of 

1863), S. 3 —Temple committee, power of, to 
. appoint additional trustees — Power, when liable to 
be questioned. 

A temple committee appointed under Act XX of 1863 
has a discretionary power to appoint additional trus¬ 
tees to a temple under its superintendence, and such 
appointments can only be questioned on the ground 
that the power was not exercised reasonably and in 
good faith. IVI. Tirumalaiyappa Pillai v. Yengu 
Aiyar, (1915) M. W. N. 280 556 

1 S. 3 — Trustee, nomination 

of, by head of Thiruvaduthurai Mutt— Recognition of 
appointment by Government and Committee — 
Accounts, submission of, to Government and Commit- 
tee, whether evidence of right of appointment of trustee 
in Committee. 

In a suit by a Temple Committee for a declaration 
that the suit temple was subject to its control and 
should be managed by a trustee appointed by it, the 
plaintiff Committee must prove that the right of 
appointing the trustees was vested in it. Merely 
showing that the Government officials exercised 
supreme control over the management of the temple 
would not be enough. 


Religious Endowments Act —concld. 


In the absence of other evidence, the fact that the 
Government have appointed trustees is insufficient to 
prove the right of appointment. 

A wrongful assumption by the Government of the 
power to appoint a trustee is not sufficient to bring 
a temple within section 3 of Act XX of 1863. 

The mere fact that a man styled himself a trustee 
is no evidence of management by him. IVI. Pira- 
MANAYAGAM PlLLAI V. AMBALAVANA PANDARA SANNA* 

dhi Avergal, 2 L. W. 371 833 

- S. 18 —Sanction to in¬ 
stitute suit —Discretion, extent of — Revision, interfer¬ 
ence in, if justifiable—Costs of applicant r when to be 
disallowed—Civil Procedure Code (Act V of 1908', 
115 —Mere failure to exercise judicial discretion, 
if canbe interfered with in revision. 

Section 18 of the Religious Endowments Act gives 
a very wide discretion to the District Judge in 
regard to matters coming under the section and 
the mere fact that some serious allegations con¬ 
tained in the petition for sanction had not been 
considered by the Judge and the possibility of the 
Judge sitting in revision coming to a different con¬ 
clusion, are not sufficient reasons for interfering with 
the order of the District Judge in revision. 

In the absence of anything to show that the 
charges were unfounded and the petitioner acted 
negligently or inconsiderately, with a view to annoy 
or harass, and not prudently and bona fide, in 
applying for the sanction, the petitioner will be 
entitled to be paid his costs out of the trust pro- 
perty. 

A mere failure to exercise a judicial discretion will 
not justify interference under section 115, Civil 
Procedure Code. IVI. Shanmuga Othuvar v. Yeera- 
vaghu Pillai, 2 L. W. 346; (1915) M. W. N. 274 

@37 

Relinquishment, evidence of — Non-occu- 

pancy right 430 

R^in^dy —Different remedies open to party—- 
Adoption of one, effect of 318 

Rent. See Landlord and tenant. 


-, enhancement of. See Bengal Tenancy Act, 

s. 30. 

Res judicata. See Civil Procedure Code, s. 
11; U. P. Land Revenue Act, s. 233 K. 

. . — Company in liquidation—Contribm 

tories, settling list of — Question, whether can be 
re-opened. 

An order of a Court bringing the name of a 
person on the list of contributories if not 
appealed against, becomes final and operates as 
res judicata and the question as to the liability of 
such person as contributory cannot be re-opened. P. 
Kanshi Ram v. Peshawar Bank, Ltd., in Liquida¬ 
tion, 4 P. L. R. 1915 * 95 

-Court not actually deciding point 2 I 7 

-—- Ejectment suit in Revenue Court _ 

Question of proprietary title decided—Appeal not 
filed in Civil Court—Finality of decision—Subsequent 
suit in Civil Court, maintainability of. 

Where in an ejectment suit in a Revenue Court 
the defendants raise a plea of proprietary title and 
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Res judicata— conoid. 

tlie Revenue Court decides the question itself and 
the plaintiff fails to appeal to (he District Judge, 
1 lie decision of the Revenue Court becomes final and 
bars any subsequent suit in the Civil Court. A< 

Sundae Kinuak r . Dina Nath, 13 A. L. J. 320; 37 

A. 280 432 


■-Hindu Law—Debt—Decree against 

father—Liability of son—Sons at first impleaded as 
parties to suit but claims against them subsequently 
u ithdrawn —Effect of such withdrawal on sons’ 

liabilitv 593 


• — -Matter directly and substantially 

in issue 580 

-Putni Regulation (VIII of 1819), 

8 II— Putni tenure, sale of—Purchaser of Putni 
tenure, rights of— Encumbrance, adverse possession 
when—Avoidance of encumbrance —“Defaulting 
proprietor’’ in s. 11, meaning of — Bengal Tenancy 
Act (VIII of 1885', s. It) - Admission, admissibility 

of 173 

Restitution. See Civil Procedure Cook, 8. 
144. 

Resulting' trust, whether can be implied— 
Deposit receipt, transfer of—Transferee becomes 
owner of the money mentioned therein 114 

Resumption, See Grove. 

-———— by Government—Property given 

back to grantor—Grantor issuing inam deeds in 
favour of mutwalli —Inference 934 

' SU its — (Irantor and grantee , sitit 

between Mortgagee fruin grantee , whether necessary 
party — Mortgagee , if impleaded, right of. 

In resumption suits a mortgagee from the grantee 
is not a necessary party and is bound by the decision 
arrived at in such suits if the proceedings are fairly 
conducted between the grantor and the "grantee; but 
where the proceedings are not fairly conducted 
between the grantor and the grantee, and the mort- 
gdgoi impleads the mortgagee, the latter lias 
the right to have his pleas fully heard and determined. 
U. P. B, R. Madam Lal c . Pahalwan Singh, 2 
O. L. J. l(jl 440 

77"” “7" of lnam l, y Sovereign—Courts, 
jurisdiction of 934 

Review —Limitation—Time spent in review, when 
allowed in calculating period for limitation in appeal 

926 

-, order granting, when appealable—Grounds 

stated m r. 7, exhaustive—Appeal, entertainment 
of, without jurisdiction—Revision. 707 

Reversioner. See Hindu Law. 

^439* S *° n- StC ClUMINAr ' I’kockdurb Cook, s. 

1 Award—Limitation Act (IX of i<idk> 

Sch. I, Art. 158 Objectons raised more than ten 
days after award is subniittod-Notico of aubnmsum 
necessary-Civil 1 rocedurc Code (Act V of 1908), 
bch. II, laia. 10—Court not properly disposing of 
objections to award 427 

——-Cird cases Second appeal treated as 


Revision—conoid. 

--Material irregularity 487 

---— — — Ruling, misapplication of, effect of—• 

Material irregularity 919 

- — Suit for money advanced in payment of 

goods to be delivered—No date fixed for delivery— 
Enquiry as to date of delivery 969 

Rival tenants. See Oudii Rent Act, s. 108 
llO). 

Sale-deed of mortgagee rights—Consideration, 
whether mortgagor can question the passing of— 
Sale-deed, necessity not mentioned in, effect of 825 

Sale-proclamation notifying charge on pro- 

pertg, effect of—Sale subject to mortgage—Prior mort¬ 
gagee, title of, to question validity of subsequent 
mortgagee — Vendee at Court-sale, right of, to contest 
valid it g of encumbrance on property sold—Evidence 
on both sides—Burden of proof — Court, duty of. 

The mere fact that notice of an alleged mortgage 
is given in the sale-proclamation, does not mean 
that the property is sold subject to that mortgage. 

A prior mortgagee is entitled to contest the 
validity of a subsequent mortgage. 

The vendee in a sale in execution has a right to 
contest the validity of the encumbrances with which 
(he property sold is charged. 

Where both parties adduce evidence upon a 
certain point, no question of burden of proof arises, 
and the Court lias simply to decide that point on 
the whole evidence as lies before it. O. Jagdki v. 
Son an Lal, 2 O. L. J. 140 360 

Sanction to prosecute. See Criminal 

Procedure Code, s. 195. 

Security. Sec Criminal Procedure Code, s. 
118. 

Security for good behaviour. Sec 

Criminal Procedure Code, s. 110. 

--- offered not to be refused 

except after judicial inquiry 663 

■- bond. See Civil Procedure Code, 0.38, 

R.'l. 

Secondary evidence. See Evidence Act, 

ss. 03, 91. 

Secundum allegataet probata 921 

Sedition • See Penal Code, s. 302. 

Seditious intention —Truth of statement 

not sufficient, justitiention 322 

Set-off —Suit by Official Liquidator for recovery of 
motley duo to Company—Defendant buying money 
in lixed deposit 975 

Settlemen t decree, interpretation of 929 

" papers, entries iii, whether correct 
—Prcsu mption. 

I lie entries in the present Settlement papers must 

be presumed to be correct until the contrary is proved 

U. P. B. R. Pi a key Lal r. Barr an Lal, 2 0. L. 
J. 127 OQQ 


Share-holder. 8<r Companies Act, 1682 , 

S. 58; Companies Act, 1913, s. 184. 


ok 1882), s. 109. 


, right of. See Companies Act (VI 
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Sonthal Parganas Regulation (III 

Ot 1872), SS, 14, 25A —Policy of Regulation 
—Record oj Rights—Conclusive proof—Civil Court, 
jurisdiction of, to contest entries—Limitation—Limita- 
tion Act {IX of 1908), 6. 29, scope of—Minor, position 
of, under the Regulation. 

The policy of Regulation III of 1872 is to have a 
complete Record of Rights and interests in land in the 
Sonthal Parganas and to exclude the jurisdiction of 
Civil Courts except in certain matters. 

Under section 25A of the Regulation a suit to 
contest the Record of Rights will lie only if it is 
brought within three years of the date of the 
publication of Record of Rights and if only the rights 
of zemindars and other proprietors as between them- 
selves are concerned. 

Therefore a suit for partition brought three years 
after the date of publication of the Record of Rights 
is barred. & 

The Limitation Act (IX of 1908) though applicable 
to the Sonthal Parganas does not affect the three 
years’ rule under section 25A of Regulation III of 
1872 as section 29 of the Limitation Act saves all 
provisions of local laws as to limitation. 

The Regulation III of 1872 does not make any 
exception in favour of minors and the minority pro¬ 
visions of the general Limitation Act have reference 
to the periods of limitation prescribed in that Act, 
A notice under section 14 of the Regulation is to 
the people of the village irrespective of age or in- 

as the law makes the Record of 
Rights conclusive proof of the rights and interests 
therein recorded, a party whose name is recorded 
therein has no onus to prove the service of the 
required notices. C. Shanker Prosad Jha v. Babu 
Lal Jha, 19 C. W. N. 499 24 1 

Specific Relief Act (I of 1877), s. 9- 

Appeal against order passed in execution not Com¬ 
petent-Execution of decree—Limitation—Time spent 
in revision applied for by judgment-debtor, whether 
to be allowed in extending period of limitation for 
execution — Revision—Civil cases — Second appeal 
treated as revision. 

The plaintiff obtained a decree under section 9 of 
the Specific Relief Act. He applied for execution of 
the decree but allowed his application to be consigned 
to the Record Room probably influenced bv the nen 
dency in t he Chief Court of a petition for revision 
filed by the defendant against the decree. After the 

application was rejected, the plaintiff applied amiin 

for execution of he decree. The period of limitation 
for execution had expired but the application was 
granted allowing the period during which application 
tor reyismn against the decree was pending in the 
Chief Court, The defendant’s appeal against the 
order allowing execution was dismissed: 

n ’ l 1 ^ that havin o re ff ard provisions of section 
9 oi the Specific Relief Act the order passed in execu- 
tion was not appealable; 

fi n he I r rioC ! f pent in rcvision proceedings in 

the Chief Court could not be allowed in extending 

the period of limitation for execution. ° 

Revision is. competent when a ruling has been 
misapplied owing to imperfect understanding of its 
circumstances. P. Mohfuz Ali v. Birji Hand 
Kerat, 45 P. L. R. 1915 



S. 9, 


profits, whether to be joined in suit under * mCSD t 


Specific Relief Act —contd. 


. S* 9, object of—Main ques¬ 

tion for determination under s. 9 —Joint possession, 
whether can be physically restored. 

The object of section 9 of the Specific Relief Act 
is to provide a speedy remedy for that class of cases 
where a person in physical possession of property 

is forcibly dispossessed of it against his will and 
consent. 

Under section 9 of the Specific Relief Act, 

the main question for determination is whether 

he plaintiff while in physical possession of 

property has been dispossessed of the same in 

the manner and within the time specified in the 
section. 

. ^ man * n joint possession of immoveable property 
is as much in physical possession of his share as the 
entire body of co-sharers are in physical possession of 
ic whole, and such joint possession can as well be 
physically restored in respect of his share as the 
possession of the whole can be restored to the entire 
body of co-sharers, c. Ajiman Bibi r. Reasat 
Sheikh, 19 C. W. N. 1117 570 


• I "" 9, scope of — Land, 

possession of—Court, jurisdiction of—House built, if 
can be removed. 1 

An order under section 9 of the Specific Relief 
Act which allows the plaintiff to remove the house 
bu.lt on land by the defendant, is beyond the 
jurisdiction of a Court under the section inasmuch 
as undei that section a Court cannot do more than 
make an order with respect to possession of the land 

C. Rahmatulla v. Mofizulla 472 

~-S. 39 1 38 


thrmmh P7 S " 39— Coercion, contract 

tru ough—Plea, whether supported by suspicion or 

mere probability— Secundum allegata et probata— 

Procedure-Substantial error-Findings of fact- 

Second appeal High Court, power of, to interfere 
A suspicion or mere probability is not iffi,' f 
to support a plea of coercion qn£ apart f “om 7he 
consideration that it is not secundum allZta et 
piobata, but depends upon other circumstances 

SS a « “L a r te “”“ ‘*"'5 

Where there is substantial error in procedure 
resulting in a finding not secundum allegata rt m-obatl 
and not sustainable in law, the High Court is entitled 

in second appeal to reverse such a finding 

Per Beaman, J.- Where the fraud or the coercion 
alleged must, by law, be supported by particulars 
i is only after the due proof and establishment of 
those particulars that the Court can find Tf; I 

that the alleged fraud or coercion f s proved It is 
ot open to a Court to give the go-by to every 
material particular alleged and yet to reach the 
conclusion which ought only to be reached htrt 
Steps. B. PURUSHOTTAM ]Ll MaNPUk ^ L ND 7 
RANG Chintaman, 17 Bo»r. L. R. 157; 39 B. 149 92 I 

~~ ~ S. 42 —Suit for declara ’ 

non of me—Property in possession of Court of Hards 

M lawful claimant Suit, whether maintainable 
Where the Court of Wards is in possession of a 
certain property on-behalf of the person whou. 
establish his®!*: tjjft ration „f 

by a claimant as a^f, se® 

m «rn Comp* 

P / • i A » K •*% 
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Specific Relief Act —concld. 


the property is not barred by 
Relief Act. A. Jagarxath 
13 A. L. J. 252 


section 42 of the Specific 
Gir r. Tirguna Naxd, 

139 
169 


Specific performance of contract to grant 
a permanent lease—Civil Procedure Code (Act XII 
of 1882;, s. 375— Registration Act (III of 1877), 88.3, 
17,47 — Lease, meaning of—Compulsory registration 
— Unregistered deed, admissibility m evidence of 
Petition of compromise, how far admissible m evi¬ 
dence — Conveyance, effect aj—Lands not assessed by 
Government, effect of — Consideration—Court s duty. 
Per Mookerjee, J. —Under section 375 of the Code 
of Civil Procedure the Court has jurisdiction to pass 
a decree in accordance with a compromise only in 
so far as it relates to the subject-matter of the suit; 
and its decree is final only to that extent. 

Under section 3 of the Registration Act, 1877, the 
term Mease’ includes an agreement to lease, and 
under section 17 clause (d), an agreement to grant a 
lease of immoveable property for any term exceeding 
one year is compulsorily registrable. 

Neither clause ( h ) nor clause (i) affects cases under 
clause (d) as they apply only to cases under clauses 
(6J and (c) of section 17 of the Registration Act. 

In a suit for specific performance of a contract to 
grant a lease, an unregistered deed containing the 
alleged agreement is admissible in evidence to prove 
the contract for the breach of which the suit is 
brought. 

A petition of compromise which embodies the 
terms of the agreement to lease or the decree which 
recites the terms of the compromise can be received 
in evidence in proof of the agreement to lease. 

The mere fact that the Government has not 
assessed any revenue on the lands (which were 
found to be re-formation and not accretion) does not 
entitle the defendant to claim rent at a higher rate 
than usual. 

Per Beachcroft, J. —Where the petition of compro¬ 
mise embodying the terms of the agreement to lease, 
is not considered by the Court to be an agreement to 
lease: 

Held, that section 49 of the Registration Act can 
have no application. 

Where the promise to give a lease of the land 
which was the subject-matter of a previous suit was 
part of the consideration to the Company for consent¬ 
ing to a decree in a later suit: 

Held, that the decree was equally admissible in evi¬ 
dence and the Court was bound to record the whole 
of the terms of the compromise. 

The documents referred to in clauses (e) to (it) of 
section 17 of the Indian Registration Act arc excepted 
only from the provisions of clauses (b) and (<•), and 
not from the provisions of clauses (a) and (</). C« 
He manta Kumari Debi V. M IDEA pur Zemindari Co., 
19 C. W. N. 347; 22 C. L. J. 44 879 

Stamp Act (II of 1899), s. 2 ( 22 ) 300 

“ - S. 4— Settlement—Duty to be im¬ 

posed. 

Where the two brothers T and S, to settle n dispute 
between them, executed two instruments, one n 
deed of gift whereby T conveyed all his property 
to S and another by which S undertook to maintain 
T during his life: 


Stamp Act— concld. 


Held, that the two instruments together were one 
transaction within the meaning of the word “settle- 
ent” in section 4 of the Stamp Act and were 
chargeable with the stamp duty in accordance with 
that section. A. Maharaj Someshar Dut, In the 
matter of, 13 A. L. J. 335; 37 A. 264 348 

-S. 35 300 

-Sch. I, Arts. 13, 49 300 

-- art. 35 —Lease reserving 

rent and Government assessment—Stamp to be paid 
only on amount of rent. 

In the case of a lease containing a stipulation 
regarding the payment by the lessee to the lessor of 
Government assessment, etc.,for its eventual payment 
bv the lessor to the Government, stamp duty should 
be calculated only on the amount of rent reserved and 
not also on Government assessment. B. Gang ARAM 

Xarayandas Teli, In re, 17 Bom. L. R. 320 584 

Step-in-aid Of execution. Sec Limita¬ 
tion Act, 1908, Sen. I, Art. 182 (5). 

SUbm erSiOn—Possession—Presumption 426 

Subrogation. Sec Mortgage. 

Substitution, doctrine of 232 

Succession. See Custom. 

Succession Act (X of 1865), ss. 72, 
80, 106 481 

Succession Certificate, filing of, in 
appeal 383 

Succession Certificate Act (VII of 

1889), s. 4 — Succession and survivorship—Joint 
Hindu family debt — Certificate, if required — Promis¬ 
sory note in favour of a member of the family makes 
no distinction—Opjtortunity to be given for produc¬ 
tion of cu’tijicate. 

In Hindu Law there is n clearly marked distinction 
between succession and devolution by survivorship, 
and ns the succession certificate is designed te 
facilitate the collection of debts on succession, prima 
facie the cases of survivorship are not within the 
ambit of the Act. 

The fact that a debt is due upon a promissory note 
in favour of a member of a joint Hindu family does 
not make any difference in the construction of sec¬ 
tion 4 of the Act. In all such cases the question is 
whether the moneys sought to bo recovered woro 
advanced from joint funds, or were the individual 
earnings of the person in whose favour the document 
was executed. 

There is nothing in the Succession Certificate Act 
to countenance the view that upon the face of tho 
document the debt should appear to belong to the 
family. 

On taking evidence if it appears that the moneys 
were not advanced from the funds of the joint family, 
the Court should give the plaintiff an opportunity of 
producing a succession certificate within a reusonablo 
time, and then puss a final judgment in the ease. M. 
Piciiaikutiia Pii.i.Ai v. Renganapan, 20 M. L. J. 323; 
17 M. L. T. 264 490 

--S. 9— Application for 

certificate by Hindu widow—Opposition by husband's 
divided brother—Security , if should be furnished . 


a 


an oxa. 
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Succession Certificate Act— conoid. 

Under section 9 of the Succession Certificate Act, 
YIT of 1889, it is not obligatory on Courts to demand 
security whenever a Hindu' widow applies for the 
grant of a certificate to her. M. Chinnasawmi 
Chettiar V. Ponna Ammal, 2 L. W. 352 638 

Succession (Property Protection) 

Act (XIX Of 1841), SS: 3, 4. 5- Appoint- 

merit of Curator , necessary conditions for—Paced arc. 

The necessary conditions subject to which 
Curator to be appointed are that: 

(/) there must be an application and 
ruination as directed in section 3 ; 

00 Judge must be in a position to say 
upon such application and examination that danger 
is to be apprehended of misappropriation or 
waste of the property before the summary suit can 
be determined; and 

in obtaining security from the 
party in possession or its insufficiency must bo 
likely to expose the party out of possession to 
considerable risk. 

Where, therefore, there was no clear finding that 
the danger of misappropriation was really to be 
apprehended and the petitioner was never asked 
to give security: 

Held , that the District Judge had acted with 
material irregularity in passing an order for 
the appointment of a Curator. P. Madan Gopal r. 
Narbada, 11 P. R. 1915 248 

4, 5 248 
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Suit for declaration that decree passed against 
plaintiff is not binding on him—Consequential re¬ 
lief-Court bound to accept valuation put by 
plaintiff— Ad valorem Court-fee 79 

- for declaration of title—Property in possession 

of Court of Wards for lawful claimant—Suit, whe¬ 
ther maintainable 139 

- by lambardar against malikan-i-qabza for value 

of tree—Civil and Revenue Court—Jurisdiction 

919 

-for money advanced in payment of goods to 

be delivered—No date fixed for delivery—Enquiry 
as to date of delivery — Revision 970 

- to redeem mortgage—Amount due under 

mortgage determines jurisdiction—Lower Court 
erroneously putting higher value—High Court 
power of, to revise 624 

--— by reversioner for declaration that certain 

alienation was not binding, withdrawal of, without 

permission Fresh suit for possession, whether 
maintainable g I 

- for right to collect Government Revenue— 

Inam land—Certificate—Pensions Act (XXIII of 
187J), s. 6 934 

Suits Valuation Act (VII of 1887). 
s, 8 


Surety — Bail, person giving—Contract with third 
•person to be indemnified — Forfeiture—Contract, whe¬ 
ther legal. 

It is essential that the person giving bail should be 
interested in looking after and, if necessary, exer¬ 
cising the legal powers he has, to prevent the accused 
from disappearing. This is essential for the pro¬ 
tection of the public and anything that tends to pre- 
vppt or hinder hip so doing is illegal. 


Surety — concld. 

It is illegal for a surety to contract with a third 
person to be indemnified in case of forfeiture and he 
cannot, therefore, escape his liability. C. Prosonno 
Kumar v. Prokash Chandra Putta, 19 c. W. N 329 

560 

—— of Receiver-Extent of liability-principle- 
■test—surety s remedy. 

The surety for a Receiver is liable to the payment of 
interest on balance improperly retained by him as 
also for the costs of proceedings in Court, neees 
sarily or properly incurred in eonsecpience of the 
Receiver s default, sneh ns the costs of a proceeding 
to take accounts, of an attachment, for failure to 
account, of an application for his discharge and for 
the appointment of another person in his place and 
of any proceedings taken to enforce the recognizance 
The principle is that the liability of a surety upon 
the bond of a Receiver conditioned for the due dis- 
charge of Ins duties is limited to cases of a violation 
of those dunes which may properly be said to be 
within the scope of his appointment as Receiver in 
o her words, the surety is responsible only in respect 
ot liability incurred by the Receiver in his capacity 
as Receiver To determine, whether a particular 
liability has been incurred by the Receiver in his 
capacity as Receiver the test to be applied is, could 
the Receiver be made accountable in that respect 
in the account proceedings. If he could nnt fi 
surety is not liable; if he could be held liable 7 n that 
proceeding as Receiver, the surety is liable 
A surety, after satisfying tile clam» • , 

the Receiver is entitled to'stand in the place of'the 
Receiver to he extent of the payment made by him 

and to re-imburse himself from the gum. ‘ V , ! 

be paid to the Receiver. C JlSlfn * 0 

Baroda Kant Sarkar, 20 C. L. J. J23 ' ‘ A g ! j' 

—-— Security for good behaviour, obiect of- 

Surety, rejection of- Grounds-Enquiry whether 
can be delegated-Reference to Sessions Court 

Tank, village let for cultivation of water Zn ' 
w- whether land-Cultirator, whether tenaZ 
A village tank which is let for the cultivat or t 
water-nuts is not “land let or occupied ^™ °- 

: ,0r PUlp0SeS su bservien/to af£ 

Centre, VroZZls* T™™* t? 
cultivator of such nuts is a^enant af^ 
enactment. N. Battoo v. Narain PhASA^ n N L 




Where a tazia was placed on a particular 1 ,1 

many years by mutual consent of both the B’ ?' 
and the Muhammadan population of th» i .- Hludu 
absolute right was thereby created u "° 

tazia on that land. A. Bachcha * pnt the 

A. L. J. i09 chcha r. Shi am Lal, 13 



Temple. See Hindu Law. 



1096 

Temple— concld. 

occasions in which the puja ceremony is performed 
and that hv the mirasdars. Recital el a different 
nwntrnoi or prahandham during any ceremonial 
worship or hv anv goshti would l>e performance of the 
duties of the office of ini molars. Any interference 

in the from its commencement with the ringing 

of the bells to its close with the distribution of the 
thcertham and prasadam, is a violation of this nit rasi 

right. . . . i 

The different steps in the course of puja discussed. 

There is nothing in law to prevent any sect wor¬ 
shipping the deity consistently with the equal rights 
of other worshippers, nor is there anything in law to 
prevent anv worshipper from repeating any portion 
of the prdhundham separately and as an act of 
personal devotion. The question whether any 
individual may repeat any particular want mm or 
portion of t he prahandham is one not for the Civil 
Courts to decide. The right of any individual wor¬ 
shipper to worship the deity without interfering 
with others by the recital of any appropriate mant- 
ram* or prahaudha ms in a temple is very different 
from the right to form a goshti or congregation of 
his own sect and recite anything different from the 
prabrmdhams which are recited by the mi rant an*. 
All sects are entitled to use the public streets for 

processions. 

During a procession other sects than the mirasdars 
are not 'entitled to interfere with it. and carry on a 
different worship. Recital of prahandhams and 
mantrams in front of the idol can only he intended 
as a worship of the idol. 

In the Conjecvaram temple the Vedic goshti behind 
is composed of Vadagalai mirasdars and the 
Thengalais can only join as ordinary worshippers. 
The Tcngalais form the prahandham goshti reciting 
their man-trams before the idol and the Vadagalais 
are entitled to join only as ordinary worshippers. 
M. TlRUMALAl EACHAMBAIU t'. RoYADURGAM KRISHNA- 

SAMI, (1915) M. W. N. 2SI 604 

Temple Committee. See Religious en¬ 
dowments Act, s 3. 

Tenancy-In-common — Joint tenancy— 
Distinction 561 

Tenant, permanent — Right to cut trees planted 

by himself I 40 

Tenants at fixed rates, status of. Sica 

Bengal Tenancy Act, s. 105. 

Thakorate of Gamph. Sea Custom. 

Thumb Impression— Appellate Court act¬ 
ing on report of Thumb Impression Bureau—Ille¬ 
gality—Evidence I 32 

Tort— L aw applicable to torts in India 394 

TortiOUS act, liability for—Damages, measure 
of 1 

Tout, admission of a person as, whether sufficient 
to declare him as such 918 

Transfer. See Criminal Procedure Code s 
528. 

Transfer of Property Act (IV of 
1882) - 


INDIAN CASES. 


[1915 


Transfer of Property Act— contd. 


S» 6 (a) —Income, uncer¬ 


tain and indefinite, whether transferable 

ss. 8, 36, 44, 52, 


73, application of, to execution sales—Substitu. 
tion, doctrine of 232 

-S. 10 — Lease—Condition 


that lessee shall have no right to transfer his interest , 
validity of — Assignee, right of. 

A condition in a lease that the lessee has no right 
to transfer his lease is one intended for the benefit 
of the lessor and is, therefore, not invalid under 
section 10 of the Transfer of Property Act. 

An assignee from such a lessee obtains no rights. 
IYI■ Jacki MINEZES v. Venkatramana Kamthi 904 

--S. 14 — Perpetuities , rule 


against , it hen applicable — Interest in land - Agree - 
ment to sell , if u ithin the rule. 

The rule against perpetuities is applicable only in 
reference to an attempt to create an interest in 
land. 

Xo interest in land is created by an agreement to 
sell the land, still loss by reason of thoro being a 
possible claim to have an agreement for sale speci¬ 
fically enforced ns against a transferee with notice of 
the agreement and, therefore, such an agreemont is 
not within the rule against perpetuities. 1VI. Avu la 
Ciiaramudi v. Marriboyina Raghavulu, 28 M. L. J. 
47 18 M L. T. 76; (1915) M. W. N. 596 87 I 

SS- 36, 44 232 

s. 51 51 

S. 51 —Improvements— 
Compensation, right of 840 

-s. 52 232 

-S. 54 —Contract of sale 

unregistered , whether creates interest — Possession 
delivered, effect of—Suit for 'possession — Contract, if 
can be pleaded—Interpretation of Statute—Express 
words of Statute, whether overriden by equitable 
principles. 

Under section 54 of the Transfer of Property Act, 
a contract of sale, followed by delivery of possession, 
does not, when there is no registered sale, create 
any interest in the property agreed to bo sold, and 
therefore, cannot even if enforceable at the date of 
suit or decree, bo pleaded in defence to an action 
for ejectment by a person having a legal title to 
recover. 

The express words of an Indian Statute are not 
to be overriden by reference to equitable principles 
which may have lx'en adopted in the English Courts. 
B. Timangowda Venkangowda v. Benepoowda 
Chiienapgowda, 17 Bom. L. R. 335 946 


under Bengal Tenancy Act 

* 


applicability of, to tenant* 


207 


SS. 54, 60— Registra¬ 
tion—Restriction on redemption—Revenue Surveyor's 
register—CustonCof reporting mortgages as sales. 
Mortgages are frequently reported ns sales in 
Re venue Surveyor’s register in Burma. 

Under section 54 of the Transfer of Property Act 
a mortgage or salo of a property of the value of one 
hundred rupees and upwards should bo effected by 
registration. A stipulation restricting the period of 
redemption should be treated by the Courts as 
inoperative, according to the equitable principles 
embodied in section 60 of the Transfer of Property 

Act. L.. B. Ma Nykin v. Kadersan Chetty 264 
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Transfer of Property Act —contd. 


shalling 


s. 56, scope of—Mar- 

49 


422 


S« 59 
s. 60 

ss. 60, 70 —Mortgagor 
and mortgagee-—Usufructuary mortgage — Considera¬ 
tion, portion of, unpaid—Unregistered letter passed, 
undertaking to give credit for interest, admissibility 
of—Registration Act (XVI of 1908), s. 49 -Mortgagee 
admitting non-payment but contending that separate 
suit ought to be brought—Plea, if valid—Decree, if to 
be given for full amount of mortgage—Litigation ex¬ 
penses, liability for—Burden of proof. 

Where a portion of the consideration for a usufruc¬ 
tuary mortgage-deed for 10 years, execute d by the 
plaintiff to defendants Nos. 1 and 2 and their deceased 
undivided elder brother G, remained unpaid and 
where at the time of the registration of the said 
document, G passed an unregistered letter to the 
plaintiff whereby he undertook to pay the said 
balance in 10 days and in case of default to pay 
interest on the same at 1 per cent, per mensem and 
give credit to this interest till the mortgage-bond 
remained undischarged; and where on failure of G 
or defendants Nos. 1 and 2 to pay the said sum, the 
plaintiff instituted a suit after the expiry of the 10 
years, for redemption of the mortgage and for 
accounts and the defendants contended that they 
were entitled to be paid the full amount of the 
mortgage without deducting the amount mentioned 
as unpaid in the letter, which was inadmissible in 
evidence for want of registration, leaving the plain¬ 
tiff to bring a separate suit for the amount: 

Held, that the letter was not admissible in 
evidence to modify the terms of the mortgage-deed; 
that though the transaction covered by the letter was 
independent of the mortgage and the plaintiff 
was entitled to institute a separate suit for the 
recovery of any amounts that may be due under 
it yet the defendants were not entitled on 
that ground to claim that they must be paid 
the full amount of their mortgage without that 
sum being deducted. 

Held, further, that it was the duty of the 
mortgagees to prove the exact amount of expenses 
incurred by them in carrying on litigation connected 
with the property mortgaged if they insisted to 
recover them from the mortgagor and that in the 
absence of any evidence to show what those 
expenses were they were not entitled to be 
given credit for any amount, even though it 
might appear that they were put to some expense. 
M. Allamsetti Appala Suryaxarayaxa v. Peelee- 
khana Venkatasiva IUo, 2 L. W. 224 1 80 

S. 70 186 


. ’ s. 72 —Hypothecation of 

animals—Of)spnng of animals—Accessions —Fructus. 

The rights of a person in whose favour a hypothec 
is made of a chattel are limited strictly to the actual 
chattel hypothecated and do not extend beyond that 

Where, therefore, the plaintiffs purchased a number 
of goats, sheep and camels on behalf of themselves 
and the judgment-debtors and it was agreed that 
the parties were to be joint owners of the animals 


Transfer of Property Act —contd. 

and their offspring, and the animals belonging to tin' 
judgment-debtors were to be deemed to be hypo¬ 
thecated to the plaintiffs as securitv for the re-paj'- 
ment of money advanced by plaintiffs for the pur¬ 
chase, but no provision was made for the hypotheca¬ 
tion of such of the offspring as might fall to'the share 
of the judgment-debtors: 

Held, that the young of animals were not mere 
accessions to the latter but were fructus and could 
not, therefore, be made subject to the hvpothecation. 
P. Jot Singh r. Amir Ciiand, 10 P. R.‘l015 230 

-S. 73 232,571 

-S. 89 211 


■ S. 95 —Mortgagor allowed 

to redeem in part — Contract—Integrity of mortgage, 
if broken — Co-heirs redeeming a mortgage —Charge _ 

Dispossession by other co-heirs—Suit for possession, 
maintainability of. 

Where a mortgage-deed provides that the mortgagor 

might redeem any portion of the property upon 
payment of a proportionate part of the debt and 
some of the heirs of the mortgagor redeem their 
share in the property, the integrity of the mortgage is 
not broken up. 

One of the co-heirs of a mortgagor who, beim*- a 
person interested in the mortgaged property, pavs°off 
the mortgage-money and redeems the property, is 
entitled to possession of the property, aud the other 
co-heirs cannot defeat the charge he thereby acquires 
on the property under section 95 of the Transfer of 
Piopeity Act by keeping him out of possession. 
A, Shafaat-ullah v. Izzat-ullah, 13 A. L. J. 372 

677 


s. 106 

f . p . ,, 108 (h )—Permanent 

tenant—Right to cut trees planted by himself 

A permanent tenant who has planted trees upon 
his lands is entitled to cut them down and use them. 
B. Sitabai Raghunath Karmakar V. Shambhu 
Sonu Gajana, 16 Bom. L. R. 595; 38 B. 716 I4Q 


7 .. . r „ 1 1 I—Land let out on 

purakudi service—Tenancy, determination of 915 

s. Ill (d), (f) 314 

s. I 16 252 

S. 1 30 Deposit receipt , 

transfer of—Transferee becomes owner of the moneu 
mentioned therein—Resulting trust, whether can be 
implied—Trusts Act (II of 18829, .9 81 
A deposit receipt is not a negotiable instrument 
which passes either by delivery or by indorsement 
but where the money mentioned in the receipt is 
immediately payable and the receipt is presented 

duly indorsed together with an order to pay a given 
individual, that individual becomes the owner of the 

money upon payment by the banker or his promise to 
hold it at the disposal of the payee. 

Where, therefore, W who had a fixed deposit of 
Rs. 10,o00 falling due on the 7th August 1912 sent 
on that date the receipt duly indorsed with a letter 
to the Bank asking them to hand over the amount to 
his nephew (the defendant) and the defendant drew 
the interest and Rs. 500 out of the principal and 
deposited the balance Rs. 10,000 in his own name 



1098 


INDIAN 


Transfer of Property Act— conoid. 


on i .suit )>v t lu* heirs <>t II on his death lor a declara¬ 
tion that file amount of K.s. 10,000 tunned part ot 

II ('State; 

}[>!<!, (\) that the plaint was defective as it did 
not >ho\v that the plaintiff had obtained Letters of 
Administration and should on that account have 
been rejected on presentation; 

(2) that the defendant became the absolute owner 
of the money secured hy the existing receipt; 

(3) that there was no resulting trust in favour of 

the plaintiff. B. Setiixa v. Grace Edith Hem- 
mingway, lti Ho.m. L. IL 53-1; 38 lb (iIS 114 

Tree — lira nches nrcrha nying neiyhbonr's house, riijht 
to ccutore. 

A party has a right to the removal of the branches 
of a tree, which overhang his house. A. Deodctt 

Pandf.y r. Kai’i.ksiiar Drill'. 843 


Trees, whether moveable or immoveable property 

1 8(J 

-, right of tenant to transfer 352 

Trespass- p rejections over another’s land, when 
amount to trespass—.Remedy in case of trespass— 
•Specific Relief Act (I of 1877), s. Co—injunction, 
grant of 169 

Trust— Estoppel—Conduct of trustees 840 


- Management—Application for alteration of 

existing scheme — Gi\>unds. 

An application to alter a scheme of management 
under which the affairs of a temple are administered 
even if based on grounds of malversation, should, 
unless accompanied by a fresh scheme to prevent 
such malversation, be dismissed. The mere fact that 
some mismanagement has resulted through the mis¬ 
conduct of the Committee members and the trustees, 
is not a ground to modify a scheme which contains 
provisions which if properly worked are sufficient 
to protect the interests of the trusts. IYI. Nambcki 
Vexkatarama Chetty v . Vemuk Thiuuvengadathan 
Chetty 479 


— , religious—Permanent lease, whether valid — 

Custom, validity of—Transfer of Property Act (IV of 
1882 ), s. 51— Improvements— Compensation, right of 
—Estoppel — Trust—Conduct of trustees. 

The permanent lease of a religious trust property which 
is neither necessary nor beneficial to the trust, is beyond 
the power of a trustee and a custom which would give 
him this right, is not a valid custom. 

The right to claim compensation for improvements 
under section 51, Transfer of Property Act, exists only 
in favour of a person who makes improvements be¬ 
lieving that he is absolutely entitled to the property 
and not in favour of one who merely believes he has 
got a permanent right of occupancy in it for building 
purposes. 

A religious trust will not be estopped by any act 
or conduct of its trustee committed in breach of 
trust. IYI. Perumal Gramaxi v. Mahamad Kasim 
Sahib 8 40 

-j verbal, whether valid 205 

Trustee. See Religious Endowments Act, s. 3. 

Trusts Act (II of 1682), s. 81 I 14 
Undue influence. See Contract Act, s. 1G. 


CASES. tl9l5 

U. P. Land Revenue Act(III of 1901), 

S. I 18— Partition—Site of house belonging to one 
co-sharer given to another—Step to get rent fixed not 
taken —Owner of site, right of. 

Where the site of a house belonging to one co- 
sharer is given to another co-sharer at the time of 
partition and no step is taken under section 118 of 
the U. P. Land Revenue Act to enable the occupier of 
the house to retain possession of the house on payment 
of rent, the co-sharer to whom it is allotted at the 
partition can recover possession of the site by 
removal of the materials of the house. A. Ramjas 
Mal r. Zaharya Singh 358 

-— —— s. 233K — Partition — 

Subsctpient suit claiming a share , allotted at partition , 
by inheritance — Res judicata. 

A suit in which the plaintiff claims to have become 
entitled, by inheritance as reversionary heir, to a 
share which had been dealt with in a particular way 
at a partition, is not barred by section 233 K. of the 
U. P. Land Revenue Act III of 1901. A. Manoratii 
Chou be »*. Sum era 454 

“Vilaku” money, nature of 8 

Village headman, See Madras Hereditary 

Village Offices Act, s. 13. 

Vrittls — Alienation , when permissible. 

The general rule is against the alienability of 
vrittis. They may only be alienated in special cases and 
under special conditions, provided that such aliena¬ 
tions can be supported by local usage and custom. B* 
Manjcnatii Subrayabhat r. Shankar Manjaya, 16 
Bom. L. R. 593; 39 B 26 139 

Waiver -Declaration of intention to acquire a part 
— Owner’s desire that the whole should be taken— 
Fresh notification necessary 489 

-Forfeiture—Acceptance of rent without 

protest 343 

Wajlb-ul-arz. Sec Pre-emption. 


--, entries in, interpretation of — 

Attestation of entries by landlord alone , effect of — 
Munfidar, whether bound by entries. 

The entries in n 1 Vajib-ul-arz attested by the land¬ 
lord alone and not by the muajidar are not binding 
on the latter. U. P. B. R, Raushan ZAMAN KlIAN 

e. Hama Nand Misra, 2 (). L. J. 121 229 

-—-, evidentiary value of 34 

Waqf property* See Muhammadan Law. 


-V ill —Private family matter— -Administrator 

and trustee—Scheme under section 92, Civil Pro¬ 
cedure Code, when to be settled—Accounts, direc¬ 
tion for 116 

Widow. See Buddhist Law; Hindu Law. 

Will. N.v Construction of Will; Probate. 


, interpretal ion of 


217 


- disposing of joint Hindu family property in 

family of survivors—Probate—Duty payable— 
Party, whether can go behind Will 473 


- Legatee not in existence at death of testator — 

('oust met ion—Intention — Life-estate to daughter — 
Gijt over to cousins failing male issue to daughter. 
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In construing Wills the Courts must look at and 
give effect to the intention of the testator. 

Where a Will gave first a life-estate to the testator’s 
widow and on her death a life-estate to his daughter 
and further provided that in the event of the 
daughter having a male child he was to take the 
whole estate of the testator on attaining the age of 18 
and that the testator s cousins, who were appointed 
general executors of the Will and also trustees for 
the minor son of the testator’s daughter, were 

to get the estate absolutely should the daughter die 
without male issue: 

Held, that the dominant intention of the testator 
after providing a suitable life-estate for his widow 
was to give the whole of his property to his grand¬ 
son and in the event of that being defeated, his 
intention was to retain the estate in his own family, 
and, therefore, the daughter could not get the estate 
absolutely. B. Narandas Vrijbhukhaxdas v. Bai 
Saraswati, 16 Bom. L. R. 577; 38 B. 697 I 30 

Mofussil Will—Joint executors—One executor 


taking Probate—Another executor, if disentitled to 

act without Probate—Executor, if can renounce for 

consideration-Compromise between co-executors, 

if valid—Retainer, executor’s right of, if exists 
• * « « ■ • « _ ® * 

221 


even though claim is barred 


*- to be considered independent of Probate 

-, Probate oj, revocation of—Knowledge, acquies- 

cence and lapse of time, whether bar to Probate pro¬ 
ceeding—Application to be made bona fide. 

In a proceeding to set aside a Probate, where know¬ 
ledge, acquiescence and lapse of time are shown, the 
petitioner must give some reasonable and true 
explanation of the delay, or in other words the appli¬ 
cation must be made bona fide, before it can succeed, 
C« Manorama Chowdhurani V. Soshi Mohan Das' 
19 C. W. N. 366; 42 C. 480 


- Probate, application for—Order refusing to allow 

caveator to oppose grant oj probate, appeal from — 
Hindu Law — Maintenance—Widowed daughter-in- 
law of predeceased son, right of, to oppose probate 
of Will of her father-in-law in favour of his daughter 

— Maintenance, right of, if enforced against devisee _ 

Civil Procedure Code {Act V of 1908), s. 115. 

An order refusing to allow a caveator to oppose 
the grant of probate of a Will on the ground 
that he has no interest sufficient to enable him to 
appear in proceedings on an application for probate 
is an order refusing to make the caveat? a 

appealable 6 ‘ ,TOCeedin ° s ». therefore, not 

A Will executed in favour of a w, 7 W„,i 
daughter of the testator, who was not a l.eirlss 
provided that all the properties should be sold 
a certain sum should be paid to the widowed 

!m Sl el T' “ l i° tlle test ator and certain other 
sums to two other persons, and the whole of the 

balance should be appropriated by the daughter 

Ihe daughter entered into an agreement to sell 

th '® Property and applied for probate of the Will: 

Held, that under the circumstances the Will 

senousiy affected tho interest of maintenance 

suffirf B n7‘ d t W6d , daU ° hter -in-law and that she had 
sufficient interest to oppose the grant. 


Will —concld 


Upon the death of a son, the father has no. 
legal obligation to maintain his daughter-in-law 
except under certain circumstances. His obligation 
is merely a moral or an imperfect obligation, which, 

p7i? V t r *. ri Pf ns into a legal obligation on the part 
ot the heir who gets his estate after his death. 

A daughter-in-law can legally enforce her right 

to maintenance as against the heir in possession of 
the estate of her father-in-law. C. Indubala Dasi 
r. Panchuman 1 Das!, 21 e. L j. 292; 19 C. W. N 
1169 



—- Terms approved by testator—Document need not 

be read at the tune of signing—Sound disposing mind. 

Where the testator approves of the terms embodied 
by his legal adviser in the final Will, it is not neces- 

his y s ,in at f U S f° U -l d be rCad 0ut to him "’ he “ he affi xes 

ins signature to it. 

It is necessary for the validity of a Will that the 

testator shouh! have a sound disposing mind that £ 
sufficient capacity to deal with and appreciate the 

to affix bi' SP ° Siti ? ,1S ° f I )r °l ,ert y te which he is about 

i gnature - Namberumal Chetty r. 

Pasumarty Kannia Ciietty 


and family matter-Administrator 

dl 7 em , e Under secti0 “ 82. "-hen to be 

ttled Accounts, direction for I I 6 


Withdrawal of suit. 

Code, 0. XXIII, r. 1. 

Words and Phrases— 


See Civil Procedure 


authorized agrent 


213 

443 


517 

97 

173 


conversion of any building* 
court 

defaulting* proprietor 
disaffection _ 

dishonestly and fraudulently !02 

duly authorised in that behalf 845 
final decree 

government established by 

law in British India * 

jurisdiction 

hi rib i and baidi 

landlord 
owner of land 
order 

putrapoutradi krame 

saleable 

silk 

shipment 
suit 

transaction 


189 

306 

250 


610 


196 

60 
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Words and Phrases -concid. 
user 


645 


water supplied or taken for 
cultivation of the land 44y 

without any Qualifying* terms 481 
wrongfully received 

zu rpeshgidans 

Writ of possession, execution of—Presidency 
Small Cause Courts Act (XV of 1882), ss. 41, 43— 
Forcible removal , bail fs power of—Civil Procedure 

Code (Act V of J!X)8;, 0. XXI, r. 35 -Hurt—Find. 

ings , nature of—Graver charges failing , smaller 

ones how far sustainable. , , 

Under t lie provisions of either the English 
Common Law or the Code of Civil Procedure a 
reasonable degree of force may be used in the 
execution of a writ of possession in order to the 


Writ of possession— concia. 

removal of persons bound by the decree and refusing 

to vacate. tl . 

In a writ of possession the order to give posses¬ 
sion” authorises and requires the removal by bailiff 
of all persons from off the premises by force if 

need be. 

A Magistrate should come to a definite finding free 
from ambiguity and he should omit from his judg¬ 
ment what is mere conjecture following the principle 
that to say that a thing may possibly have happened 

is not to find that it did happen. 

In a criminal case the witnesses having been dis¬ 
believed with regard to the graver charges brought 
against the accused, cannot be safely believed with 
regard to the small residuum of what the Magistrate 
conceives to be truth. 

The procedure followed in the Small Cause Court 
and in the Courts of the Presidency Magistrates 
commented upon. C« H. Meredith v, Sanjiuani 
Dassi, 19 C. W. N. 273 : 16 Cr. L. J. 424 1000 


IDDI/M CASES. 

1915 . 


VOLUME XXVIII. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2007 to 2000 

of 1913. 

December 2, 1914. 

Present : —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. . 

THAVASI AND OTHERS—DEFENDANTS 

—Appellants in all 
versus 

In S. A. No. 2007 of 1913 
ARUMUGAM and others—Plaintiffs— • 

Respondents. 

In S. A. No. 2008 of 1913 
MUTHUKARUPPAYEE ATHAL— 

Plainti ff R E s pondent. 

In S. A. No. 2009 of 1913 
VALATHAL —Plaintiff —Respondent. 

Mesne profits, suit for—Tortious act, liability for— 
Damages, measure of—Possessory suit, claim for mesne 
•profits in. not allowed—Fresh suit for mesne profits, 
whether barred- Res judicata-Cause of action — 
Civil Procedure Code ( Act V of 1908), s. 11 Ex pi. V; O. 
II, r. 2— Specific RelieJ Act (I of 1877J, s. 9. 

A plaintiff is entitled to recover the loss sustained 
by him through the defendant’s tortious acts of 
having kept him out of possession of a certain land. 
The damage sustained in such a case is the profit 
which the plaintiff would have naturally got from 
the land if the land had not been wrongfully retained 
by the defendant in the beginning of the cultivation 
year. [p. 3, col. 2.] 

A claim for mesne profits ought not to be made in 
a suit for possession under section 9 of the Specific 
Kelief Act, as the question of title cannot be directly 
decided in such a suit and, therefore, a relief which 
depends upou title, considered apart from possession, 
cannot be given in such a.suit. [p. 4, col. 1.] 

The words “relief claimed in the plaint” in Ex- 
planation Y to section 11 of the Civil Procedure Code, 
1908, do liQt.inclqde a.relief which, though claimed in 
the plaint, cannot be granted as of right, assuming 
the defence fails, [p. 4. col! 1.] 

Therefore, a claim for mesne profits claimed in a 
former possessory suit but not allowed is not barred 
either by section 11 or Order II, rule 2, of the Civil 
IfrofcCdui'c Code. j>. 4, col. 2.J ' 


Sheo Kumar v. Narain Das, 24 A. 501; A. W. N. 
(1902) 139; Tilak Chandra Dassv. Fatih Chandra Doss, 
25 C. 803: Kuppusawmy Aiyaa v. VenUataramier, 15 
M. L. J. 462, followed. 

Second appeals against the decrees of the 
District Court of Ramnad at Madura, in 
Appeal Suits Nos. *5 to 17 of 1910, preferred 
respectively against those of the Additional 
District Munsif of Paramakudi in Original 
Suits Nos. 14 to 16 of 1909. 

PACTS.—The defendants having forcibly' 
dispossessed the plaintiffs of certain lands, 
the latter sued the former in January 1905 
under section 9 of the Specific Relief Act 
for possession of the lands of which they 
. were dispossessed with the crops then stand¬ 
ing thereon, or the value of such crops in 
case they were removed by the defendants 
before delivery of possession to the plaintiffs. 
Possession of lands, alone was decreed to 
them in that suit on '31st March 1906, as 
the right to mesne profits depended on their 
title to the land, which question need not 
be gone into in a possessory suit under the 
Specific Relief Act and'could not be finally 
decided therein. The plaintiffs executed that 
decree and got possession in November 1906 
after the cultivation season for Fasti 1316 
had expired. The plaintiffs thereupon sued 
the defendants for mesne profits for Fastis 

1314 to 1316. The * District Munsif held 
that as the defendants did not, after the 
decree in the possessory suit, cultivate the 
lands, but left them waste, the plaintiffs 
were not entitled to the profits for Fasi: 
1316, and awarded them profits for Fadij 
1314 and 1315. On appeal the District 
Judge, while allowing the plaintiffs mesne 
profits for Fasti 1316, disallowed the same 
for Fasti 1314 on the grou^jl, that it 
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barrnl by rrs judicata, because the plaintiffs 
bad claimed the profits in their possessory suit 
failed to get them. Against the decree the 
defendants preferred a second appeal to the 
High Court and the plaintiffs preferred a 
memorandum of cross-objections. 

Mr. (\ S. Vcnkatachariar, for the Appel¬ 
lants : — The appellants are not liable for the 
mesne profits for Fasti 131(5, as they did 
not cultivate the lands in that Fasti but 
left them waste after the date of the decree 
in the possessory suit, r/r., 31st March 19(J(>, 
and the cultivation season for that Fatli 
began only in Augusfc-September 1 D0'>. 
Further even if the defendants had cultivated 
the lands in that Fasti, the crops could not 
have been fully ripe on the date on which 
possession of the lands was delivered to the 
plaintiffs and so they could not. in any 
event, be deemed to have * received the 
profits* within the meaning of Order XX, rule 
■l-» Civil Procedure Code. The claim for 
mesne profits for Fault 1311 is clearly barred 
by rrs judicata. it is also barred by the 
provisions of Order 11. rule 2, Civil Pro¬ 
cedure Code. 7 tanyayya Ctaim/an y. Xanjapita 
Itw (1). 

Mi*. A. I . hrts/tminimnu Iyer, for the 
Respondents : 1 he respomlents are entitled 

to mesne profits for Fasti 131(5, as the appel¬ 
lants never intimated to them that they 
might take possession and it is nut alleged 
that the plaintiffs wilfully abstained from 
taking possession in spite of such notice. 
The defendants continued in wrongful pos¬ 
session till delivery and could have cultivated 
the lands if they had only used ordinary 
diligence. I he defendants being trespassers, 
they were liable to compensate the plaintiffs 
for losses sustained by them by reason of 
their tortious act. It docs not matter in what 
shape compensation is required, whether as 
damages or as mesne profits. The District 
Judge erred in holding that the mesne profits 
for Faslt 131-1 were barred by res judicata. See 
S/trn Kumar v. Xarain Fas (i>) ; Titvk 
Chandra Vann y. Fatih Chandra Fans (3). 
As to the scope of the rule, see also K„ p . 
imsoicnuj Aiyar v. Venkata rainier (4,)-. As the 

plaintiffs could not have got the reliefs they 
now seek for in the former suit, there is no 


(I>2I Hl|; a Hum. I.. I{. u (• \y 
26 I. A 21 I ll\ (M. ’ * ’ l,J 

12' 24 A. oOl; A. W. ( Jilp2 ) 13«i. 

(3) 25 c. 603. <• 

{ t 15 M. b. J. i02 


rvn judicata. Again Order II, rule 2, is no bar 
as the plaintiffs did not, in the former suit, 
intentionally omit to sue or relinquish any 
portion of their claim and further, the causes 
of action for the two suits are not the same. 
Ponnammal v. llama mirda Aiyar (5). 

JUDGMENT.—The contesting defendants 
are the appellants in this second appeal. 
The suit was brought for the recovery of 
the mesne profits due to the plaintiffs for 
kasha 1314. 1315 and 131b, during which 
Fastis the defendants were in unlawful pos¬ 
session of the plaintiffs’ land. The plaintiffs 
had brought a former suit (Original Suit No. 
131 of 1905) under section 9 of the 
Specific Relief A?t in January 1905, very 
soon after they were forcibly dispossessed by 
the defendants. In that suit they prayed 
for possession of the lands with the crops 
then standing thereon. Rut if before the 
decree was passed for possession, the crops 
were removed by the defendants, the plaintiffs 
also prayed for recovery of the value of the 
crops from the defendants. « 

The District Munsif in that suit decreed 
only possession of the lands, evidently 
because the question of the plaintiffs’ right 
to the value of the crops depended upon the 
plaintiffs title to the land and in a suit 
under section 9 of the Specific Relief Act, 
the question of title could not be finally 
decided and need not be gone into (See the 
judgment, Exhibit IV). The judgment in 
Original Suit No. 131 of 1905 was passed 
on the 31st March 190(3. The plaintiffs 
executed that decree and got possession in 
November 190(5, that is, about the middle 
id the Fasti 131(3, after the season for 
ploughing, sowing and cultivation had ex¬ 
pired, such season being in August-September 
19()h. It the defendants had given up the 
land before August 190(5 to the plaintiffs, 
the plaintiffs could have begun cultivation 
in the due season of August 190(3 and there 
would have been crops almost ripe for 
harvest in the middle of November 1906, 
" l ,L * n alone the plaintiffs were able to gdt 
possession through Court. 

Such being the facts, several questions of 
law have been raised and decided in this 
ease. The District Munsif held that because 
(he defendants, after the 31st March 1906 
Uhe date of the decree in the Original Suit 

(5) 27 Iud. Cus. 079; 2S M. 1. J. \27: (1916) M. W 
A. 130; 17-M.b.T. 121. 
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No. 131 of 1905 for possession), did not 
cultivate the lands and left them waste, the 
plaintiffs were not entitled to mesne profits 
for Fusli 1316. He, therefore, decreed mesne 
profits only for j Fastis 1314 and 1315. The 
learned District Judge thought that the 
learned District Munsif was wrong in his 
opinion that the plaintiffs had negligently 
delayed the execution of their possessory 
decree beyond August 1906. The District 
Judge, therefore, allowed the claim for 
mesne profits for Fusli 1316 which had been 
disallowed by the District Munsif; but the 
learned Judge disallowed the claim for mesne 
profits for Fusli 1314 ( i.e. 9 mesne profits 
which the defendants wrongfully carried 
away in January 1905), on the ground that 
the plaintiffs having claimed such mesne 
profits in the former summary suit and 
not having been granted those mesne profits 
by the decree in that suit, the plaintiffs’ claim 
was barred by res judicata under section 11 
of the Civil Procedure Code, read with its 
Explanation V. The decree passed by the 
learned District Judge contained an arithme¬ 
tical error because, instead of allowing Rs. 
160 (at Rs. .80 a year) for the two Fas/is 
1315 and 1316 as mesne profits, a sum of 
Rs. 390 was mentioned in the decree. 

Out of the 11 grounds mentioned in the 
memorandum of second appeal, the oidy 
two arguable contentions are that the plantiffs 
are not entitled to the mesne profits for 
Fasti 1316 and that the decree of the lower 
Appellate Court was not in accordance with 
the judgment, as it made the defendants 
liable for the mesne profits of the value of 
Rs. 390 instead of Rs. 160. The second 
contention based upon the clerical or arithme¬ 
tical error is accepted as valid by the 
respondents’ Vakil and it appears further 
that that error has been corrected by the 
lower Appellate Court itself pending this 
second appeal. As, however, there is a 
memorandum of objections by the plaintiffs 
contending that the lower Appellate Court’s 
disallowance of the plaintiffs’claim for mesne 
profits for Fasti 1314 is erroneous and. as 
the whole of the disputed matter is now 
before us, this Court will draw up a proper 
decree in accordance with the rights settled 
by our judgment in supersession of the 
lower Appellate Court’s decree. The only 
i emaining contention so far as the second 
appeal is concerned is that relating to the 


mesne profits for Fusli 1316. Mr. C. S. 
Venkatachariar for the appellants argued that 
because the defendants did not cultivate the 
lands after the date of the decree in the 
former suit (31st March 1906) and left the 
lands waste, they were not bound to pay 
mesne profits for Fusli 1316, though the 
plaintiffs were unable to raise and obtain any 
profits in that Fusli. It is not alleged 
that the defendants gave notice to the 
plaintiffs to take possession of the lands as 


soon as the decree was passed against the 
defendants, or that the plaintiffs wilfully 
refused to take possession notwithstanding 
such notice. Order XX, rule 12, of the 
Civil Procedure Code, defines mesne profits 
as those profits which the person in wrong¬ 
ful possession of such property actually 
received or might with ordinary diligence 
have received.” The defendants’ wrongful 
possession continued till the plaintiffs were 
put in possession through Court, that is, 
till the middle of November 1906, and the 
defendants, if they had used ordinary 
diligence, could have cultivated the plaint 
lands in August 1906 and raised profits 
thereon. It was ingeniously argued that, 
as on the dale of the taking of possession 
by the plaintiffs, the crops would not 
have been quite ripe for harvest even if 
they had been raised, the defendants could 
not have received any profits and hence 
they were not liable for mesne profits for 
lash 1316. Of course, on a literal inter¬ 
pretation of the words in the definition of 


pi-onus, tile argument is plausible 
enough; but, in any event, the plaintiffs 
are entitled to recover the loss which 
they sustained by the defendants’ tortious 
act in having kept the plaintiffs out of 
possession and whether compensation for 


damages*’ 


such loss is called profits” or “damages” 
they are entitled to be .reimbursed that 
loss. Such damages are, naturally, the 
profits which the plaintiffs would have 
got from the lands, if the lands had not 
been wrongfully retained by the defendants 
mthe beginning of the cultivation season 
in lush 1316. This second appeal, tliere- 
iore, tails, except as regards the clerical 
error already referred to and is dismissed 
with the respondents’ proportionate costs 
on the sum of Rs. 160. 


Coming to the 
the question to 


memorandum of objections, 
be considered is whether 
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the lower Appellate Court was right in 
holding that the claim for mesne profits 
for Fasti LSI4 was lmrred by res judicata. 
The true scope of a suit under section 9 
of the Specific Relief Act has been con¬ 
sidered in the case of Shea Kumar \. A drain 
hits- (2) and Tilak ('haudra Pass v. Fatik 
('haudra Pas('A). In S/i eo Kumar v. A urn in Pas 
(2) the following observations occur: ITrider 
the Specific Relief Act, the plaintiff would be 
entitled to recover possession in any event 
if lie had been dispossessed otherwise than 
in due process of law, and, therefore, was 
entitled to a decree in the suit instituted 
under tlie Specific Relief Act, whether or 
not the defendants who had dispossessed 
him were the true owners. hi a 

suit, hoicerer, for mesne /unfits, other 
Considerations icon hi arise, because, as if ap¬ 
pears to ns, in a suit to record • mesne profits 
for the time during ichich a parti / has been 
dispossessed, if it be found that he teas only 
a trespasser, and that the person icho dis¬ 
possessed hi in was the true tanner of the 
property, in such a case, the Court could 
not award mesne profits as against the true 
(timer. Therefore we think that the defence 
under section 43 of the Code of Civil 
Procedure fails." Thus it follows that a 
claim for mesne profits ought not to be 
made in a suit for possession under the 
Specific Relief Act, because the plaintiff 
who was forcibly dispossessed could not 
obtain a decree for mesne profits if the 
defendant who dispossessed him forcibly 
was tin* true owner of the finds; the 
question of title could not be directly 
decided in that suit and a relied' which 
depends upon title (considered apart from 
possession) cannot be given in such a 
suit. In Kuppusawmif Aigur y. Venkataramier 
(4) it was held by a Full Pencil of this 
Court that the words “relief claimed in 
the plaint" in explanation 111 to section 

13 of the old Civil Procedure Code (corres¬ 
ponding to Explanation V to section 11 of 
the new Civil Procedure Code) did not 
include a relief which, though claimed in 
the plaint, the plaintiff was not entitled 
to as cff right, assuming that the defence 
fads. Now in the former original suit, the 
defence did fail, but the plaintiff was * not 

entitled as of right to the relief of the 
award of mesne profits which he claimed, 
because, <*s we said just now. the relief 


of the award of mesne profits depended 
upon a decision as to the plaintiffs' title, 
which the Court trying a suit under section 
9 of the Specific Relief Act was not bound 
to decide. We, therefore, bold that notwith¬ 
standing the wide words of Explanation V 
to section 11, the plaintiffs are not barred 
by res judicata from claiming in the present 
suit based on title the relief as to mesne 
profits for Fasti 1314. 


Mr. C. S. Venkatacbariar further contend¬ 
ed that even if the suit is not barred by 
res judicata, it is barred by Order II, rule 
2, of the new Civil Procedure Code 
(corresponding to old section 43) and he 
relied upon the Privy Council decision in 
Raugayya (joundan v. Xanjappa Rao (l). 
There are at least two answers to this 
contention. In the first place, the plaintiff 
did not omit to sue in respect of, or 
intentionally relinquish in the former suit 
bis claim for mesne profits for Fasti 1314 and 
lienee Order II, rule 2, does not in terms 
apply. In the second place, even if be had 
so omitted to sue, the case in Fheo Kumar v. 

V am in Pas (2) clearly shows that the cause 
of action for mesne profits in an ordinary 
suit being different from the cause of action 
in the former summary suit, Order II, rule 
2, corresponding to section 43 of the old 
Civil Procedure Code, has no application. 
We might further add that Order II, rule 2, 
directs only that the whole claim in lespect 
of the same cause of art! n should be includ¬ 
ed in one end flic same suit and it bad 
been recently held by a Pull Bench of 
this Court Unit the cause of action even 
for past mesne pn fits is a different cause of 
action from flu* cause of action in the suit 
in ejectment [see I'nnnam.c.al v. Ramamirda 
A/i/tir 0>) • We, therefore, allow the memo¬ 
randum of objections with costs through¬ 
out on flu* amount awarded. In the result, 
a decree will he drawn up in the suit 
awarding Rs. 240 as the mesne profits 
dm* to the plaint ills for the three Fastis 
LU4 to l Dti. For similar reasons, similar 
decrees will he drawn up in the connected 
suits out of which connected Second Appeals 
200b and 2009 of 1913 have arisen. 


Appeal dismissed', 

Memorandum of objections attowed . 
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GilULAM MAHOMED V. SAUEBSiNGH. 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 3 of 191*2. 

August *27, 1914. 

Present: —Mr. Fawcett, J. C., and 
Mr. Crouch, A. J. C. 

GHULAM MAHOMED and others— 
Plaintiffs—Appellants 

versus 

SAHEBSINGH and another —Defendants 

—Respondents. 

Landlord and tenant — Lease of agricultural land — 
Failure of source of irrigation—Remission of rent — 
Burden of proving warranty—Rebate by guardian — 
Guardians and Wards Act {VIII of 1890), 27— Dis¬ 
cretion — Ratijieation. 

A tenant cannot claim remission of rent on failure 
of rain or other source of irrigation in the absence of 
any stipulation in the lease or of any express or 
implied warranty, [p. 6, col. 2.] 

Where the Deputy Commissioner acting as guardian 
of the minor co-sharer and agent of the major co-sharer 
granted a remission of rent of the defendant, a lessee 
of agricultural land, as he could not raise crops owing 
to scarcity of water in the canal by which the land 
was to be irrigated: 

Held , that the defendant had no legal right to 
remission of rent but the Deputy Commissioner had 
a discretion in the matter under section 27 of the 
Guardians and Wards Act and as the plaintiffs did 
not repudiate his acts there was an implied ratifica¬ 
tion of his acts by them. [p. 7, col. l.J 

Per Fawcett , J. C. —The burden of proving such 
warranty is on the tenant who alleges it. L p. 7, col. 2.] 
When the law creates a duty and a party 
is disabled from performing it, without any default 
of his own, by the act of God, the law will excuse 
him, but when a party by his own contract creates 
a duty, ho is bound to make it good notwithstanding 
any accident by inevitable necessity, [p. 8, col. 1.] 

First appeal against the decree of the 
District Judge, Hyderabad. 

Mr. Mathradas Ramchand , for the Appel¬ 
lants. 

Mr. Rupchand Bilanvm , for the Respond¬ 
ents. 

JUDGMENT. 

Crouch, A. J. C.—Plaintiffs in this suit 
have sued defendants for a sum of 
Rs. 16,806-3-3, as being the amount due to 
them under a lease of certain agricultural 
lands with interest. The annual rent 
payable under the lease was Rs. 10,025 
payable in three equal instalments. The 
-rent for the first two years had been paid 
in full, as also the first instalment of the 
third year; but out of the remaining in¬ 
stalments, aggregating to Rs. 26,733-5-4, 
only Rs. 14,467-11-7 had been received, 
leaving Rs. 1*2,26 j- 9-9 still due. 

Defendant, in his written statement, 


) 

contends that the rent was settled at 
Rs. 10,025 per annum in consideration 
of the land being watered by si 
perennial canal, r/r., the Jamrao, and 
so capable of yielding two crops a year; 
that during tin* last three years of the lease 
there was deficiency of water in the Jamrao, 
in consequence of which only small portion 
of the land could be cultivated; that ac¬ 
cordingly lie was entitled to a rebate or 
remission of rent; that the Deputy Commis¬ 
sioner, Thar and Parkar, who was the 
Manager of the estate, agent of the major 
plaintiffs and guardian of the minors, had 
remitted Rs. 1,253-2-0 for the third year 
and Rs. 5,01*2-8-0 for the fourth year that; 
nothing was due for the fifth year, for there 
had been no rabi cultivation and Rs. 4,025 
had been advanced as takari. 

The lower Court has found that there is 
nothing in the document executed by defen¬ 
dant (Exhibit 57) which debars him from 
claiming a rebate; that in view of the provi¬ 
sions of section 108 of the Transfer of Pro¬ 
perty Act, and, in accordance with equity 
and natural justice, and in pursuance of the 
ruling in Sheikh Enayatonlah v. Sheikh Walter 
Baksh (1) defendant No. 1 was entitled to the 
rebates of Rs. 1,253-2-0 for 1906-1907 and 
of Rs. 5,012-8-0 for 1907-08, and that he 
was also entitled to a rebate of Rs. 6,000 
for 1908-09. It was further held that the 
Deputy Commissioner s action in granting 
the ^rebate for the years 1906-1907 and 
1907-08 was authorised as guardian of the 
minors and was ratified by the major plaint¬ 
iffs. The Court also held that a sum of 
Rs. 4,025 having been advanced as takavi 
had been, in effect, paid to plaintiffs, and 
gave a decree for Rs. 1,846 for interest only 

Plaintiffs appeal on several grounds which 
may be formulated in the following issues;- - 

1. Could defendant claim remission of 

rent by reason of the insufficiency of the 
water supply? 

2. Had the Deputy Commissioner, Thar 
and Parkar, authority as guardian of tho 
minor plaintiffs to grant remission? 

?». Was the Deputy Commissioner, Thar 
and Parkar’s action in making the remission 
ratified by the major plaintiffs? 

4. To what amount of remission, if any is 
plaintiff' entitled for the last year? ' ’ 

(1) W. R. Sp. 42. 



G 


INDIAN CASES. 


U9I5 


GlirLAiM JIAHO.MKD V. SAH fc)BSJNOH. 


The lands with winch we are concerned 
formed part of the estate of Khan Bahadur 
Wall Mahomed Burgri deceased. On the 
28th Jane 1901, the Deputy Commissioner, 
Thar and Pnrkar, was appointed adminis¬ 
trator of the estate of the minor children 
of the said'K. B. AVali Mahomed under Act 
VIII of 1 bDO and was invested with the 
same duties and powers as regards the 
management of the property in the same 
way as the minors could have exercised the 
same had they been majors (Exhibit 48). 
The names of the minors and the dates of 
their birth are given in the order of appoint¬ 
ment as follows:— 

1. Gliulam Mahomed ... loth July 1887 

2. Usman ... 29th May 1889 

3. Jan Mahomed ... 17th November 1881 

4. Gliulam Husein ... 30th July 1889 

5. Musammat Fatma ... 9th January 1891 


irresistible force”; it has reference only to 
cases of positive, actual destruction or injury 
by some violent force; it has no reference 
whatever to the case of land becomig unpro¬ 
fitable or unfit for cultivation through the 
failure of its ordinary water supply, that 
is through, something not happening which 
was expected to happen. Even if the sub¬ 
section had application, the defendant can 
make no appeal to it at this stage, for he 
never exercised his option under it ; he never 
declared the lease void. The snb-section 
gives no right to claim remission of rent. 

In the case of Sheikh Enayatooldh v. 
Sheikh K hi ice Bnksh (1) it was held that a 
tenant was entitled, under the Common Law, 
to abatement of rent for land washed away. 

There is no known rule of equity under 
which a tenant can claim remission of rent on 
failure of rain, or other source of irrigation. 


In 1904, the Deputy Commissioner, Thar 
and Parkar, granted the lease for five years to 
defendant No. 1. No formal lease was 
signed by the Deputy Commissioner, but on 
the 16th February 1905, Mr. Sahebsing, de¬ 
fendant No. 1, signed the so-called lease- 
deed (page 12) which contains the term, and 
conditions on which he had taken the land. 
There is, admittedly, nothing in this docu¬ 
ment which could be construed as giving 
defendant; No. 1 a claim to any remission 
ot rent. There is no mention of the land 
being watered by a perennial canal, or of 
its being capable of producing two crops a 

In the whole of the record there is no 
evidence that at the time of granting the 
lease any warranty as to water was given 
or that there was any direct or indirect 

ofTater re ' mt r0nt in caseof deficiency 

There is no allegation that, in Sind, the 
lessee has a customary right to claim remis- 
sion on failure of water. 

Section 108 B (,>) offers nee-* 

The section has not been ai'w 

no attempt has been made to show that the 

sub-sect,on represents the old customary law 

obtain,,,g in Sind. It deals solely with the 
ease of the land or buildings leased bei ’u! 
destroyed or rendered substantially an d 
permanently unfit for the purpose for w hich 
they were let by fire, temne^t nr n ' 

Violence of an army or of a mob, or other 


In the letter. Exhibit 46, in which Mr. 
Sahebsing first asked for remission, he based 
the claim on equity, urging that both parties 
had presumed that the Jamrao would con¬ 
tinue to work ns a perennial canal. No 
doubt, both parties hoped and expected 
that the canal would continno to flow 
satisfactorily, but this is quite a different 
thing from its being a condition of tho con¬ 
tract that it would do so. 

Mr. Mackenzie, in dealing with the case 
(page 41), writes: “Under the terms of bis 
agreement no remissions are at all admissible. 
Even should the water-supply be stopped 
he lias no claim —an obviously inequitable 
clause, considering that failure in supply is 
always admitted by Government for remission 
ftnd as a rule 1 think that the procedure 
adopted by Government is usually followed. 
It is no uncommon practice, for instance, 
to allow remissions in the fish, pan-paban 
and grazing contracts, and the principle 
should also be applicable with regal'd to 

private estates ; and they are admitted by the 
Manager also.” 

Now, though the Revenue Department 
requently makes remission on failure of 
ci’ops, it 1ms never yet, so far as I am 
ft ware, been contended that the tenant or 
occupant has a legal right to remission which 
ie can enforce in a Court of law; and defend- 

ant 8 case as recognised by Mr. Mackenzie 
amounts to this: Government is a lenient, 
aa generous landlord; so is the Manager* 
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so are many big land-owners; as l am Manager, 
of a big estate, I also ought to be lenient 
and generous. And this seems to be defend¬ 
ant’s case; no higher plea can be made out 
from the record; defendant had no legal right 
to remission. 

A guardian appointed under Act VIII of 
1890 is bound to deal with the property as 
carefully as a man of ordinary prudence 
should deal with it, were it his own ; and by 
the order of the Court above quoted, the 
powers of the Deputy Commissioner as 
guardian were, perhaps, slightly enlarged. 
Rent is remitted by Govenment and private 
landlords not merely from a spirit of gene¬ 
rosity, but from a sense of expediency; it is 
inexpedient that tenants become too hard 
pressed for money, or that they become dis¬ 
contented and resentful, or that the particular 
estate have a name for treating tenants 
illiberally. Hence, the view taken by the 
lower Court that, in Sipd, the guardian of 
a large estate has a discretion, within reason¬ 
able limits, to remit rent, is, I consider, 
correct. 

I agree, also, that ratification of the 
Deputy Commissioner’s act was implied in 
the conduct of the major plaintiffs. Knowing 
of the remission granted, they admittedly 
made no written protest to Mr. Mackenzie 
and so behaved that both Mr. Sahebsing 
and Mr. Mackenzie were led to believe that 
they sanctioned it, even though they grudged 
the loss of the money. If the plaintiffs 
desired to repudiate the acts of Mr. Mackenzie 
they should have acted promptly after the 
communication of his orders to them and 
their silence amounted in the circumstances 
to implied ratification. 

Plaintiffs will be entitled, therefore, to 
recover the three instalments of the last 
year, less Rs. 4,025 held by the lower Court 
to have been paid as takavi , viz., Rs. 6,000, 
with interest at Rs. 6 per cent per annum as 
to Rs. 3,000 from the 15th April 1909 and 
as to Rs. 3,000 from the 15th June 1909 upto 
date of payment. They will also be entiiled to 
further costs as on the further sum awarded 
with interest to date of suit. 

Let the lower Court’s decree be amended 
accordingly. Appellants to have the costs 
of this appeal 'as on the amount awarded to 
them in appeal, Respondents to bear their 
own costs, 


Fawcett, J, C.—I concur. 

The agreement ^executed by the defendant 
in favour of the Deputy Commissioner must 
clearly be taken to comprise all the terms 
on which lie accepted the lease, in accordance 
with section 91 of the Evidence Act ; 
and the contention that, in addition to those 
terms, the lease was subject to an implied 
warranty that there would be a sufficient 
supply of water from the canal to enable 
defendant to cultivate as much land as lie 
wanted to cultivate or anticipated cultivating 
at the time he entered into the agreement, 
is in my opinion entirely unsubstantiated. 
The ordinary law on the subject is thus 
summarized in Addison’s Law of Contracts, 
10th Edition, page 625 :— Having executed 
the lease and put the lessee into possession 
of the demised premises, the lessor has 
done all that is necessary for him to do to 
entitle himself to the rent ; he does not, 
in the case of demises of reality, warrant 
that the premises are, at the time of the 
demise or that they shall continue to be 
during the term, in any particular 
condition or fit for any particular pur¬ 
pose ; and the lessee. therefore, is 
bound to pay his rent, although the sub¬ 
ject-matter of the demise is not fit for the 
purpose for which he required it, and 
although he may have had no b;»neficial 
use of it.” If, therefore, there was any 
express or implied warranty of the kind 
alleged, the burden of proving it rests on 
the defendant and he has clearly failed 
to do so. There is no evidence of any such 
warranty on the record, nor was an} r autho¬ 
rity cited to us for the proposition that in 
Sind or elsewhere in India it is an implied 
condition of the lease that land let for 
cultivation is necessarily fit for cultivation 
or will continue to be so fit. Even in the 
case of occupancy land under the Bombay 
Land Revenue Code, the occupant has no 
legal right to a remission of the assessment, 
if he is unable to cultivate, or his crops 
wither, for want of water; and the 
original theory was that the assessment 
was fixed at such a moderate sum that 
the occupant should pay it in a bad, as 
well as in a good, year. Even now that 
a more liberal policy has been adopted, 
an occupant is not able to claim a remission 
or suspension of land revenue us of right 
and it is only by the recent amend men 
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Act of 1913 that under the new section 94-A 
nn inferior holder in nn alienated village 
can in certain circumstances, claim the 
benefit of a suspension or remission 
corresponding to any allowed in respect of 
unalienated land in the same neighbourhood. 
The analogy of Government lands affords, 
therefore, no assistance to the defendant. 
Nor does the analogy of the rule in cases 
affected by an “act of God" help him, 
for the general rule in such cases is that 
when the law creates a duty and the 
party is disabled from performing it, without 
any default of his own, by the act of God, 
the law will excuse him, but where (.as 
in this case) a party by his own contract 
creates a duty, he is bound to maks it good, 
notwithstanding any accident by inevitable 
necessity I per Melisli, L. .}., Nichols \\ Mary¬ 
land (2)). Thus Addison in his Lnv of 
Contracts, page 326, says: “ Although, 

therefore, houses become ruinous and fall 
down, and fences and »rops be destroyed 
by floods, or burned by lightening or 
accidental fire, or be thrown down by 
enemies, yet is the tenant liable to pay 
the rent so long as the land remains to him, 
and his legal title to the occupation and 
use thereof continues.** This rule is no 
doubt modified by section 108, clause (r). 
of the Transfer of Property Act, but this 
enactment is not in force in Sind and the 
learned District Judge has, in my opinion, 
put an entirely unjustifiable construction 
on the words “permanently ” and “irresistible 
force in that clause. Another circumstance 
which would entirely prevent the applicability 
of that clause is that the defendant did 
not in fact treat the lease as void, but 
continued in occupation thereunder and 
merely requested an abatement of rent. 
The Deputy Commissioner, as a reasonable 
landlord, took this request into consideration 
and allowed an abatement for certain years • 
but that does not entitle the defondant to any 
abatement other than that specifically al¬ 
lowed by the Deputy Commissioner and 

ratified by the plaintiffs. As a case in point 

I may refer to the recent Privy Council 
case, Raja Dnrga Prasad Singh v. llagendra. 
Naragan Bngehi (3), where it was hold that 

(2) g ( h 1875> e 

C. ( \V. X. G^ (im4) lb tv/x. It 

L. J. 2o : If; Bom. b. H. 42: 10 I. A. 223 (P. 6 ) ^ 


a reduced rent, and did in fact accept a 
reduced rent for several years, that did 
not make the abatement more than a purely 
voluntary and temporary one (see at page 

506), 

The case in fact falls under the general 
rule that a person cannot claim relief 
from a contract merely on the ground 
that it was a hard or unfortunate bargain 
1'f. Dhanipal Pas v. Raja Maneshar Bakhsh 
Singh (4), and the rule against variance of 
written contracts contained in section 92 
of the Evidence Act also applies to this 


case. 


Appeal accepted . 


U) 8 Boiu. b. R. 491: 4 C. b. J. 1; 1 M. L. T. 205; 
a A. L. J. 495; 9 O. C. 188: 10 C. W. N. 849; 16 M. b. 
J. 292; 28 A. 570; 83 I. A. 118 (P. C.). 


MADRAS HIGH COURT. 

Civil Appeal No. 69 of 1913. 

September 3, 1914. 

Present: —Sir John Edward Power Wallis, 

Offg. Chief Justice, and Mr. Justice 

Hannay. 

V. K. CHEIUA PANGY ACHAN 

AVERGAL, Manager of KELPETHY 
A' IS W A N A T H A S W A M Y DE Y AS W AM - 

COP NTK R *PKT1TIONE R No. 22 —APPELLANT 

versus 

C. V. KRISHNA PATTAI and others- 

Cor XTER-PETITIONERS NOS. 1 TO 21, 

and 23 to 26 -Respondents. 

hunt .!<•</ it I sit ion Act (I of »894)— Landlord's show 
— Apportionment—Malabar Laic —“ Vilakku roonry,” 
nature ot. 

Vilakku money, " customarily paid by house¬ 
holders in Malabar to tho temples on whoso land 
they are living, is in the n»tnreof quit rent and a 
grant of the said sites to the house-holders, by 
the Rajahs, though conferring a permanent tenure on 
the grantee, is subject to the payment of the quit 
rent. [p. 10, col. 1.] 

Though, as a rule, tho landlord would ordinarily 
he entitled to share with the tenant aotnally in 
occupation, in the compensation paid for land 
taken up by the Government under tho Land 
Acquisition Act, 1894, he may be refused a share 
if, owing to tho small extent and value of the land 
acquired, it is impracticable to apportion the ODpp 
pensation amount, [p. 10, col. 2.] 

Appeal against tho decree of the Court 
of tho Subordinate Judge of Pal ghat (in 
tinnd Acquisition case) Miscellaneous Peti¬ 
tion No. 1314 of 1910. 
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FACTS.—The appeal arose out of a 
reference under sections 18 and 30 of the 
Land Acquisition Act, I of 1894, in respect 
of the lands acquired for widening certain 
streets in Palghat. The claimants were the 
22nd counter-petitioner, the Uralan of 
Kelpethy Viswanathaswamy Devaswam, and 
the counter-petitioners Nos. 1 to 21, who are 
owners of the houses the sites of which 
have been acquired by the Government. 
The case of the 22nd counter-petitioner was 
that the sites in question formed part of 
the inan lands belonging to the above 
said Devaswam, having been registered as 
such by the jcnm registration officer, that 
he as Manager of the said Devaswam was 
entitled to the jemn value awarded, that 
the other counter-petitioners were only 
persons in possession and that their claims 
against the Devaswam were not sustain¬ 
able. The other counter-petitioners asserted 
that the Devaswam was not the owner of 
the suit lands, that they had been granted 
to them as Brahmaswam by a prior Raja 
of Palghat, that they and their ancestors 
had been holding them as their own jenm 
and adversely to the Devaswam and that they 
were entitled to the compensation awarded. 
The Court below found that the suit sites 
were once the inam of the Devaswam, and that 
at the time of the Inam Settlement they were 
registered in the name of the Devaswam 
and inam pattas had been issued to it. 
Nevertheless it disallowed the claim on be¬ 
half of the Devaswam, on the ground that 
the other counter-petitioners acquired the 
sites by a Brahmaswam gift as alleged and 
that even if the gift was invalid they had 
acquired title by limitation and prescrip¬ 
tion. On behalf of the 22nd counter-peti¬ 
tioner evidence was adduced to prove a pay¬ 
ment of rent at 4 annas per site to the Deva¬ 
swam for sivaratri vilakku, on the 
siraratri day. This circumstance was relied 
upon as showing that the Devaswam was 
the landlord and the other counter-peti¬ 
tioners were only tenants. The Court 
below held, however, that the vilakku 
money was paid not as rent, but only as a 
voluntary donation. The 22nd counter¬ 
petitioner appealed. 

Mr. K. P. M. Me non, for the Appel¬ 
ant : —The Court below has found that the 
suit sites formed the inam of the Deva¬ 
swam and that the respondents came into 


possession under the Devaswam. Further, 
the account books show that the vilakku 
money has been paid by the respondents to 
the Devaswam. It ought, therefore, to have 
held that they were only tenants and not 
entitled to claim any portion of the amount 
awarded. 

Messrs. C. I . Ananthaknskna Aiyar and 
P. S. Narayanastcamy Ii/ei, for the Respond¬ 
ents :—Under the circumstances of the 
case, the gift by the iaamdar should be 
presumed. The presumption in Malabar is 
that the inam to the temple was only of 
the land revenue payable to the Government. 
The inamdar has no title to eject. Venkata - 
charlu v. Kandappa (l). 

Long possession and erection of substan¬ 
tial buildings on the suit sites show that the 
house-holders had at any rate permanent 
heritable rights over the sites. Upendra 
Krishna Mandal v. Ismail Khan Mahomed 

(2) and Nilratan Mandal v. Tam ail Khan 
Mahomed (3). 

The fact that the patta stands in the 
name of the Devaswam does not help the 
appellant’s case. Muthu Veera Vandayan \. 
Sc'retauf of State tor India in Council (4). 

At the most the invariable payment of 
the vilakku money for a long time is proof 
only of a right to the payment of the said sum 
and not of title to the sites. Doe d. Whittick 

v. Johnson (5). In any event only a very in¬ 
significant portion of the compensation could 
be awarded to the appellant, because he is only 
entitled to the capitalised value of the share 
of the vilakku money payable in respect of 
the suit sites. Dinendra Narain Boy 
Titnram Mukerjee 6 ). 

JUDGMENT.—Certain lands having been 
taken up for street widening under the Land 
Acquisition Act in four streets in Palghat 
occupied by Brahmins, a dispute has arisen 
between the house-holders, parts of whose 
premises have been acquired, and the temple 
represented by the 22nd counter-petitioner’ 
which claims to be the owner of the streets 
The facts proved are few and the question is, 
what is the right inference to draw from 


u; io m. ys. 

(2) 32 C. 41 at p. 49 (P. C.) ; 31 I. A. 144; 8 C.W.N 

>ootl. 


(3) 32C.51 (P.c.);31 I. A. 149; 8 C. W 

(4) 29 M. 46 ; 1 M. L. T. 278 
(■'>) 21 R. R 826; Gow 173 
(6) 30 0. 801; 7 C. W. X. 810, 
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them? The secondary evidence as to the 
inscriptions in the temple shows that it is 
a very old one, connected with the Palghat 
Rajahs, in whose family the management is 
vested. The Brahmins who inhabit those 
streets came, according to tradition, from 
Tanjoro. The date of their settlement in 
Malabar is not proved but is believed to have 
been some hundreds of years ago, though 
long subsequent to the settlement of the 
Nanibudris, as appears from the* fact that 
their usages conform to those of the Brahmins 
on the East Coast. Jt would appear that, at 
some time or other, those East Coast Brah¬ 
mins were allowed to settle on lands belong¬ 
ing to temples. That these lands in the lirst 
instance at any rate belonged to the temple 
appears from the fact that they have all 
along been free from assessment, on the 
ground that they were temple inam. The 
earliest evidence dates from the time of the 
Inam Commission. Exhibit X Eli I, an extract 
from the Inam Register of lSt>4, shows that 
the Mahratta paiinas/t accounts of lb07 were 
then produced and showed the lands were 
entered therein as inams appertaining to- the 
temple. The register also refers to an alleged 
grant by Tippu in 177^, to which too much 
importance must not be attached, as it 
probably refers only to a confirmation, at 
some time or other, of a pre-existing state 
of things. At the recent Settlement in 
Malabar, the houses in these streets were at 
first assessed and some of the house holders 
paid and others objected. Finally, the 
temple authorities put in a petition stating 
that the streets were temple inam and the 
assessment was taken off. The fact that the 
streets, from time immemorial, have been 
immune from assessment as temple inam 
certainly goes to show that the houses are 
held under the temple, and this is further 
borne out by the customary payment to the 
temple of four annas for each house on 
swarafri day. There has been some con¬ 
tention before ns as to whether this was in 
the nature of rent or a mere charitable pay¬ 
ment for lights as suggested by the name 
nlakkii. This payment has been made by 
people who were not house-holders and has 
been refused by some house-holders without 
any attempt being made to enforce it. None¬ 
theless, it appears to be the more leasonable 
view that it is in the nature of a quit rent, 
and it has not been shown that in the case 


of the lands in question, the claim for such 
a quit rent is barred. The Subordinate Judge 
has found that an out and out gift to the 
Brahmins must be presumed, but we think 
the grant of a permanent tenure subject to a 
quit rent of 4 annas in the case of each house 
is the more reasonable inference. That the 
Brahmins occupiers cannot have less than a 
permanent tenure of this nature is clear net 
only from tin* evidence already referred to. 
but from the numerous copies of registered 
documents showing that they have been 
freely transferring their holdings. These 
documents go back to 18(54 when compulsory 
registration was introduced, and there is no 
reason to suppose that such transfers were 
then introduced for the first time. Some of 
them, it is worthy of note, were in favour of 
members of the Rajah’s family in which the 
management of the temple is vested. Such 
transfers are very strong evidence indeed 
that the Brahmins had a permanent tenure. 
On the view that there had been an out and 
out gift to the Brahmins, the Judge refused 
the claim of the temple to a share in the 
compensation. If, as already held, the re¬ 
lation is that of landlord and tenant, the 
temple, as landlord, would ordinarily be 
entitled to share in the compensation. In 
the present case, however, the rent for each 
house is only four annas, and the value of the 
small items of land taken in each site is very 
small, about '2 or .‘1 rupees in most cases, and 
in no case more than 4 in pees. As in each 
case the capitalised value of the quit rent of 
4 annas is only a small fraction of the valua¬ 
tion of the house and site, and as further 
small items of land are only very small 
fractions of the whole extent, it seems im¬ 
practicable to attempt an apportionment, 
more especially as tin* extent of the land 
taken is so small as in no way to affect the 
security for the rent of four annas. We are 
not, therefore, prepared to interfere with the 
Subordinate Judge's award and dismiss the 
appeal but without costs. 

-1 }))huil <1 ism issml. 
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MADRAS SIGH COURT. 

Second Civil Appeal No. 5 of 1913. 

September 4, 1914. 

Present: —Mr. Justice Ayling and 
Mr. Justice Oldfield. 

•AMI YAML THU PILL AI —Plaintiff_ 

Appellant 

vcvsus 

SINNAYA PILLAI alias MUTHU- 
KARUPPA PILLAI and others 
Defendants—Respondents. 

tml Procedure Code (Act V of 1908), 0. XU r 27 
—Appeal—Xen- evidence, admission of, illegal—Decree 
Oase<l on such new evidence , if sustainable 

Wliore an Appellate Court, during ' the hearino- 

ot an appeal, having before it a petition only for the 

admission in evidence of one single exhibit and 

evidence connected therewith, admitted other 

exhibits and evidence without any petition there- 

tor and without recording its reasons, and dig. 

posed of the appeal nfter considering the ovidenee so 
admitted: 

Held, that tlie order of the Appellate Court 
admitting the evidence was opposed to the pro. 

• V T!1 S ? t ’ l ° rt l er XLI ’ rnI ° 27 > Civil Procedure Code, 
and that the decree based on such evidence could not 
be supported. 

Second appeal against the decree of the 
Lourt of the Temporary Subordinate Judge 

iQ,i Vaganga ’ Appeal Suit N °- 913 of 
1911, preferred against that of the 

Court of the District Munsif of Manamadura 
m Original Suit No. 502 of 1910. 

FACTS.—The suit was for recovery of 
possession of land. The Court of first 
instance gave a decree for the plaintiff. The 
defendant appealed to the Subordinate 
Judge’s Court of Sivaganga and sought for 
admission in appeal of certain evidence 
(Exhibtt VII), on the ground that the Court 
of first i^tance had wrongfully refused to 
admitthe same. That Court without recording 
its reasons not ordy admitted Exhibit YIT 
but also other evidence though there was no 
petition therefor, and after a consideration of 
the same dismissed the plaintiff’s suit. The 
plaintiff thereupon appealed to the High Court. 

Mr. 1. Langaramannja Chariar, for the 
Appellant The lower Appellate Court was 
completely in error in admitting fresh 
evidence without recording any reasons there- 
ior. I here was not even a petition for the 
admission of such evidence. The Subordi- 
nate Judge s decree is vitiated by its being 
based upon the evidence so improperly admit 
ted and cannot be upheld. Vide Sreeman - 
efomder Deij v. Gopaul Chunderchuclcerbutty(l), 

(1) 11 M.I.A. 28 at p. 48: 7 W E (P r 1 in i a .1 ’ 
oh 2 Sar. P. I j.i 2 o R i£SA! &mh - 


Hurpnrshad v. Sheo Dyed (2) and Gunga 
Gohind Mundal v. Collector of 2-i-Parganahs 3). 

Mr. K. Bh ash yam Iyengar, for the Respond- 
ents The decree of the lower Appellate 
Court is not bad, merely because no reasons 
are given for the admission of new evidence. 
That at the most is a mere irregularity At 

any rate, so far as Exhibit VII i s concerned 

there was a petition for admission and the' 
ground on which it was sought to be admitted 
was that it was improperly excluded by 
the Court of the first instance. The order 
admitting fresh evidence is, therefore, not 
wholly bad. The record of reasons is not a 
condition precedent to the reception of such 
evidence. Vide Hafiz Abdul Kurrim v . Sri 

judgment' p n Sinah v - Jhah ' ! nai (5) - 

the appellant that the judgment of the lower 
Appellate Court proceeds very largely on a 

cons,deration of evidence admitted during 
the hearmg of the appeal in contravention 
of Order XLI rule 27, of the Code of Ch 
Procedure. This evidence consists of Ex 
h.b.ts h and 9 and certain oral evidence d 

0 and 01 for the plaintiff Upi) b '{£ 
only petition for the admission of fresh 
evidence ,s one by the respondents, whfch 
asks for the admission of Exhibit 7 and 
evidence in respect of the same Tl 
lower Appellate Court has recorded Z 1 16 
for allowing the production f reasons 

of this additional evidence and aY P ° rtlon 
Exhibit 9, we may remark that u 8 ** 6 * 
no petition for admission no I vi * 10re 18 

duced which would have justified feTd 

smn even before the original Court S” 8 ' 

reasons for allowing its admission are alle P 
even here. re alJ eged 

the circumstances of the p 

we th.nk ,t best to set aside the , 1 * 

of the lower Appellate Court and to i " 
it to restore the appeal to its fi] d ‘ reCt 
dispose of it according to W n a " d 
exclude from consideration the addirY 1 

evidence above referred to , adltl °nal 

•7“'*>■«•. «•« 

under Order XLI, rule 27 * g or der 

The costs will abide the result. 

(2) 3 I A. 259; 26 AV R 55 ^ ppea ^ flowed 

(H 11 C. 139. * Eep - 

(5) 12 C. 37. 



1 j J N DIA N 

UFA DITTA V. HAIi'AN DEVI. YLLLAVA 

PUNJAB CHIEF COURT. 

Civil Revision' Petition No. "OS of 1914. 

January 15, 1915. 

Present: —Sir Alfred Kensington, Kt., 

Chief Judge. 

BUA D IT TA—Plaintiff — Pktiti nx kk 

versus 

Musa mm at RATTAN DEVI— Defendant— 

Respondent. 

Contract — Agreement to purchase—Option to irith - 
draw- Earnest money, refund of, on withdrawal. 

WIhtp nn agreement for tlio purchase of a house 
gives :m option to the purchaser to withdraw on his 
bring not satisfied with the defendant's title, he is en¬ 
titled on his withdrnwing to a refund of flic earnest 
money given. 

Petition, under section 25 of Act LX of 
18S7, for revision of the decree of the 
Judge, Small Cause Court, Amritsar, dated 
the 26th of February 1914, dismissing the 
suit. 

Mr. Nand Lai, for the Petitioner. 

Mr. iV. G. Me fir a, for the Respondent. 

JUDGMENT.—This is a petition for 
revision of the Small Cause Court's decree 
dismissing plaintiff's suit for recovery of 
Rs. 100 earnest money and Rs. 100 damages 
in respect of an unfulfilled contract for 
sale of a house. Defendant admits receipt 
of the earnest money, but pleads that she 
was entitled to retain this sum of Rs. 100 
as the plaintiff eventually refused to com¬ 
plete the purchase transaction, without 
giving sufficient reason. 

I cannot read the preliminary agreement 
between the parties in the same way as 
the Small Cause Court Judge. 1 take it 
as meaning that plaintiff* was proposing to 
buy the house but wished to make certain 
about defendant’s title before concluding 
the bargain, and that the agreement gave 
him an option of withdrawing if not 
satisfied. Rightly or wrongly he was not 
satisfied by his inquiries and accordingly 
withdrew. 

i cannot construe the agreement as if 
it amounted to a contract binding on the 
plaintiff, and though he has no claim to 
damages 1 think that lie was entitled in 
recover his Rs. 10U earnest money when 
he availed himself of his option of withdrawal. 

The revision is allowed in part. The 
lower Court’s decree is set aside and 
plaintiff is given a decree of Rs. 100. 
The parties will pay their own costs in 
the lower Court and in this Court. 

Petition partly arc,-plot, 
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SAKKEPFA HAKK1 v, BiilMAPPA GIREPPA DESA1. 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 678 of 1913 

July 28, 1914. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

Y EL LAVA SAKREPPA BARKI— 

D E FE N PANT—APPK LLANT 
versus 

BIILMAPPA GIREPPA DESAI— 

PLA INTIFF— R ESPON I) E NT. 

LVshgat watan - Grant for personal sort ice — Grantor , 
when can resume land. 

Whore th re is a grant of deshgat watan land 
for personal service, it is not at the option of the 
grantor to determine the services and resume the 
land. Where the grantor claims his right to resume, 
lie must show that the terms of the grant give him 
tlmt right or, if the terms are unknown, that the 
proved circumstances justify an inference that he 
has tlmt right, [p. 13 .col. l.J 

Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 58 
of 1911, reversing that of the Subordinate 
Judge, Gokak, in Civil Suit No. 243 of 1909. 

Mr. *. H. Kelkar , for the Appellant. 

Mr. Campbell (with him Mr. A. G. Pesai ), 
for the Respondent. 

JUDGMENT. 

Heaton, J.—In this case the plaintiff’ sued 
to recover possession of certain lands. It 
has now been established as a fact in the case 
that the lands belonged to the Deshgat 
IVatan of the plaintiff’s family and were 
granted to the defendant’s family for service, 
and it has further boon found by the Court 
of first Appeal that, if I understand the judg¬ 
ment aright, this grant must, in all pro¬ 
bability, have been made sometime subse¬ 
quent to the year 1853. The first Court 
came to the conclusion that the plaintiff, the 
inamditr , had no right to resume the lands 
in the circumstances appearing in this case 
and it rejected the claim with costs. On 
appeal, the District Judge came to the con¬ 
clusion that the plaintiff had the right to 

dispense witli the services and to resume the 

% 

lands. 

The case has been fully argued. The 
facts, such as they are, have been found 
by the Court of first Appeal and we have to 
deal with these facts as the basis of an 
inference. But, first of all, I will deal with 
a question which has been a good deal argued 
in the case, and it is this. It is said that 
where, as here, there is a grant of land for 
services and where those services * are, as 
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liere', personal services, then the grantor has, 
under what may be called the Common Law 
of the country, the right to dispense with 
the services and resume the lands. We have 
no authority to this effect in any Bombay case 
to which we have been referred, but as to 
the law in Bengal, we have the case of 
Kadha Per shad Singh v. Pudltu Dasliad (1), 
and possibly the law is the same also in 
Madras. But while it appears that in Bengal 
the distinction between a grant for service 
of a public nature and one for services, private 
or personal, to the grantor, is well under¬ 
stood; and though in the case of these private 
or personal services there is in Bengal pre¬ 
sumably a right to dispense with the services 
and resume the land, it does not follow that 
it is so in Bombay. In our Presidency the 
trend of decisions, and what I may describe 
as the tone of thought in this Court, has 
always been in the direction of, within 
reason, protecting the right of the occupants 
of lands and not increasing and exaggerating 
the rights of the inamdar or zemindar or what¬ 
ever he may be termed. I think that the 
Bombay cases do undoubtedly disclose a 
leluctance to presume a right to resume lands 
where resumption involves ejectment. The 
tendency is to require that it should be an 
inference from facts proved in the case, and 
not a mere presumption arising out of the 
circumstance that there is a grant and that 
the grant is for personal services. Moreover, 
the judgment in the Calcutta case itself 
siows that even there the Judges considered 
very carefully the circumstances of that par- 
ticular case and that the presumption which 
they mentioned was used not as a conclusive 
■ ?. °,, ecl .dmg the case, but rathei • as an 
.• ? em ln dealing with the circumstances 
ic were proved. lor the reasons that [ 
have given, I find myself entirely unable to 
piesume 1 1 ‘it in this Presidency where there 
^ land even for personal services, 

!, 18 a ^ ! e °Pfci°n of the grantor to determine 
ie sei vices and thereupon to resume the 

an . t seems to me that if a grantor 
a ”es up that position and claims that as his 
1 igit, lie must show either that the .terms 
ot the grant give him that right or if the 
® ri P.s of fcljp gr^pt, as here, are unknown, 
that the proved .circumstances justify an 
inference that he has that right. That is the 

U) y?C.V38. 


principle which, 1 think, ought to be applied 
here. This is the view which the District 
Judge took, as I understand his judgment 
and very properly took. But where ho went 
wrong, and 1 think he did go wrong, was in 
coming to the conclusion that the proved 
circumstances do justify the inference that 
there is a right to resume. 

In dealing with the proved circum¬ 
stances—and they are very clearly set out 
in the District Judge’s judgment—we have 
to remember that there are two alternative 
theories. The first is the theory of the plaint¬ 
iff which, put in common, everyday 
language, is this that the grantor in giving the 

lands to the grantee said: ‘Ton may hold 
these lands so long as I require service from 

you." The other theory-that which is set 

up by the defendant-grantee—is this that 

what the grantor said was, “these lands are 
yours, but so long as I require them of you 
you must render me these services.” We have 
to decide, or rather the District Judge had to 
decide whether the proved circumstances 
did definitely favour one theory rather than 

the other. The circumstances are that there 
was a grant for service, but in all probability 
the grant was made subsequent to 1853 
Tliere is no written record of the grant- 
there is apparently no entry anywhere in the 
village books which evidences it; the lands 
have been held continuously since the grant 
)> tlie grantee or his successors; services of a 
purely personal, indeed of a domestic, nature 
have been rendered. Those, I think, are all 
the circumstances which have been proved 
What the Judge asked himself was this: “Do 
they indicate a grant burdened with services 
or a mere grant in lieu of wages,” Even 

taking that as the question rather than the 
one which I myself have stated, I should say 
that the proved circumstances do not in any 
way whatever suggest that it was a grant in 
lieu of wages rather than a grant burdened 
with services. And where that is the state of 

tlangs, where the circumstances do not, in any 

one TW rather than 

theort T’Jl 6 18 n ° 6Vidence of either 
theory. Ihis is a case, therefore, which 

decided £ iTvlw “ “fi h " 
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and we know now in the view of the 
law which T have stated that tlie plaintiff 
has not a right to resume these lands merely 
because he chooses to dispense with the 
service. 

There then remains the question: Has 
the defendant in fact refused to render 
service? On this point there is no finding 
by the District Judge, for he deemed 
it unnecessary to find on it. Therefore, 
under the law as it now stands, because 
we think it was incumbent on the District 
Judge to find on this issue, it is for us 
to look into the evidence and to come to a 
finding on it for ourselves. We have looked 
into the evidence and we are satisfied that it 
cannot be said that it is proved that the 
defendant in fact refused to render service. 

Therefore, the plaintiff has failed to make 
out any just or legal ground for ejecting the 
defendant from these lands. Consequently, 
the decree of the Court of first Appeal must 
be reversed and that of the Court of first 
instance restored. 

The appellant here should have her costs 
in the Court of first Appeal and in this Court. 

Shah, J.—I concur. 

Appeal allntrvtl. 


PUNJAB CHIEF COURT. 
Skcond Civil Aitkm* No. OS 1 ov 1913. 

January 12, 11)15. 

Present: — Mr. Justice Shah Din. 

M U H A i\l M A D — 1 * i. a i n tif k - A m; u, a M 1 


reruns 

HAM DIAL and a.wihku—Dkfkndants— 

Ufspondknts. 

(‘nil Procedure I (Art I of 19U8), >•. 17, A SI, 
r. (31 — Execution of decree- Attachment, objection 
ayainst—Suit by nnoieeesrful objector , when allotrcd 
— Pro lonnu defendant in oriyinal suit — Second ijpi'cnl, 
yrniinds of- -I'lndiny "j fact bared mi inadinissiblc 
evidence — Ay yea l —Additional evidence , irreyula el y 
admitted. 

Tim plaintiffs suit fora declaration that property 
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attached by the decree-holder was his and did not 
belong to the judgment-debtor was dismissed as 
barred under section 47 of the Civil Procedure Code 
on the ground that the plaintiff being a defendant iu 
the suit in which the decree was passed was not 
entitled to file the declaratory suit, but his remedy 
was to appeal against the order disallowing his 
objection to the attachment of the propwtv. It 
appeared that in the original suit the present plaint¬ 
iff had been impleaded as a defendant in the capacity 
of an heir to the person against whose estate relief 
was claimed, hut the Court found that he was not 
heir and the suit against him was dismissed: 

Held, that the suit was not barred, [p. 13, col. 1. ■ 

Hour Kish a re Clnnrdhry v. Mahomed Harsim Choir - 
dhry, 10 W. H. 191, followed. 

Where a Divisional Judge on appeal reversed the 
finding of a lower Court ns to ownership of an 
attached property, basing his finding chiefly on 
certain entries relating to cattle enumeration iii the 
\ illage of the parties in the year 1901) after admitting 
copies of the entries in evidence: 

Held, (1) that the entries were not admissible in evi¬ 
dence and that (2) the Divisional Judge was in error 
in admitting this additional evidence in contravention 
of the provisions of the Civil Procedure Code and 
without giving the plaintiff an opportunity of produc¬ 
ing rebutting evidence and that, therefore, his findings 
were of no value. j p. 13, cl 2.) 

Second appeal from the decree of the 
Divisional Judge of the Attack Divi¬ 
sion, dated the 22nd January 1913, 
reversing that of the Munsif, first Class, 

Mianwali, dated the 20th August 1912, 
decreeing the claim. 

Air. Xuml Lai , for the Appellant. 

Mr. Jlliaijat Bam Puri, for the Respond¬ 
ent. 

JUDGMENT.—The facts are fully given 
in the judgments of the Courts below. The 
Munsif decreed the plaintiff's claim holding 
that sheep and lambs in question belonged 
to the plaintiff and were not liable to be 
attached in execution of the decree passed 
in favour of defendant No. 1 against defend¬ 
ant No. 2. On appeal the Divisional Judge 
has dismissed the suit on the grounds— 

U) That the plaintiff being a party to the 
suit in which the decree was passed in 
favour of defendant No. 1 was precluded 
from bringing the declaratory suit which has 
been instituted by him; and (2) that on the 
merits he 1ms failed to prove that the sheep 
and lambs were bis property. 

After hearing Counsel on both sides, I 
think that the Divisional Judge's decision is 
erroneous, and his judgment and decree 
must be reversed. As regards the first 
ground on which the Divisional Judge bases 
his decision. I note that although the 
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present plaintiff was made a party to the 

suit brought by defendant No. 1 against 

defendant No. 2 upon the allegation that the 

plaintiff was an heir of AVazira deceased, 

the Court held that he was not Waziras 

heir, his sole heir being his son Nazira 

present defendant No. 2. A decree was 

accordingly; passed in favour of present 

defendant No. 1 against present defendant 

o. 2, only the suit being dismissed against 
the present plaintiff. 

In these circumstances the present plaint¬ 
iff was not debarred by section 47 of the 
Oivil Procedure Code from bringing the 
declaratory suit out of which this appeal has 
arisen 1 he case reported in Horn- Kisliore 

Chowdhry v. Mahomed Hasnim Chowdhnj (1) 
is in point. 

•f 

As regards the merits of the case, the 
Divisional Judge admitted in evidence 
certain copies of entries relating to cattle 
enumeration in the village of the parties 

1,1 th ® year 19 «9. showing that in that 
year Wazira, deceased, had 21 sheep, while 
the present plaintiff, Muhammad, had none. 
In the first place, the Divisional Judge 
was in error in admitting this additional 

evidence in contravention of the provisions 

ot the Civil Procedure Code and without 
giving the plaintiff an opportunity of pro- 
ducing rebutting evidence. In the second 
place, the entries relied upon by the Divi¬ 
sional Judge are not admissible in evidence 
at all and this has been conceded by the 
learned Counsel for defendant No. 1. This 

excluded f evide » ce nmst, therefore, be 
t)- • ■ “ . fl ' om consideration. Next, the 

of 1 ' eferl ' ill S to th e evidence 

W/A, S Wltness Hayat Ali who is a 
sheen ’ Says Diat his statement that the 
,h!2 f T e taten fl ' om PiaDitiff himself is 
'f v, ey untrue, they being in possession 
%za at the time. I have read the 
ewdence of Hayat Ali, and the Divisional 
Judge lias clearly misunderstood his state- 
nent Hayat Ali says that the sheep were 
attached from the possession of Muhammad, 
plaintifp, but he adds that at the time of 
attachment they were being grazed by 
Muhammed s younger brother Naza. Surely 

if at the time of attachment the sheep were 

being grazed by Naza it does not mean that 
they were not attached from the possession 


of Muhammad, plaintiff. Naza was the 
glazier and Ins possession was clearly that 
of Muhammed on whose behalf he was in 
temporary charge of the sheep ; and the 
Divisional Judge is not only hypercritical 
but ,s wrong when he remarks that Hayat 

Horn MuhT”* i that t ‘‘ e Sh6ep we ™ taken 
I? f ^ f Uhammad w absolutely untrue.” 

tho Iff See “ S t0 • be that th e entries i„ 

< e enumeration papers of 1909 

which were admitted by the Divisional 

Judge evidence, influenced hie S 

ment in favour of the decree-holder aifd 

lie bestowed only • a cursory attention o 

the oral evidence of the plaintiff His 
bndmgs, therefore, are of no value at 

I have read the evidence of the parties 
and upon that evidence I have no S i 

bas proved that the sheep and lamb ! 
question were his property at the , , 1,1 

they were attached and n, t t ' vl,e, ‘ 

Wazira deceased the property of 

decre^o^the' d' a - P - PKal i t™* 1 ' eversi '"8' the 

Appeal accepted. 


(1) 10 W. R. 191. 


MADRAS HIGH COURT 

Civil Suit No. 145 of 1914. 
December 14 1914 

other—Plaintiffs 

D. VENKATASUBbTaH CHUTTX am, 

dorsement-■ of payment on noT-vT ’ 

ij rabd as an acknowledgment *' Payment made, 

1«U 2Mh January 

till' 22ud January 191 J .1 111 as follows:—“On 

this promissory-note in’ ready To'" 1 P . aid ‘“wards 
words rupees ten.” And the dePu ** Bs - ,0 ' 

‘hat no payment of Ks . 10 was m a Te 
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and that ;li(‘ rmlor»c*nn , nf' un* nol sufficient to save 
limitation: 

Held, that the endorsement would he suffieient as 
an acknowledgment of liability and would save limi- 
ration even if no payment was made. p. 17, col. 2. 1 

An endorsement which is not good as a payment 
under section 20 of the Limitation Act. might still 
be sufficient as an acknowledgment under section 10 

of the Act. [p. 17. col. 2.J 

Visrnnatha Suuthasinyaro v. Hit mcha ml ra Maiden jo 
l)e<>, 27 I ml. Cas. 744: 17 M. L. T. 78, Jayanadhn Saint 
v. Rama Suin', 27 Ind. Cas. 747; 17 M. L. I’. 80, fol- 
owed. 

FACTS of the case appear from the judg¬ 
ment. 

Mr. M. Venkatasubba Rao, for Defendants 
Nos. 1 to 3 :—Evidence shows that no part 
payment was actually made. If any was 
made, it was not for interest as such. If 
the payment is taken as one made towards 
principal, requirements of section -0 have 
not been, satisfied. The body of the endorse¬ 
ment is not in the handwriting of the 
defendants who made the payment: Lodd. 
Gov Did ass Krishna 1 lass v. Rahman i Bhai 

(1) . The defendants know to how write, but 
the endorsement is not in their handwriting. 

[Kumaraswami Sastri, J,—Why should the 
endorsement not be regarded as amounting 
to an acknowldgement under section 10 F 
Some recent cases have taken that view.] 

I submit that an endorsement which is 
held insufficient for sectien *20 cannot be 
regarded as amounting to an acknowledg¬ 
ment under section 19. The Act of 1850 
contained a section relating to acknowledg¬ 
ment but none ^elating to part payment. In 
Klnvaja Mahammad JanaJa v. Venkafarayar 

(2) it was held that ; ( iparjji.y men t could not 
be treated as an acknowledgment. The same 
view was again taken in Raja Tccnra has v. 
Richardson (2); Gara Ghand Daft X. L<>kcnafh 
Dutt (4) adopted the same view. Very cogent 
reasons given in these Cnses in support of 
tli^w^'. As a matter of fact the law was 
different before the 1859 Act came into 
force. The Act effected a change. No 
doubt in Krishna AW ' . II. I Inch a pa 
Sugapa (5) a part payment was held to con¬ 
tain an acknowledgment, but the decision 
clearly states at page 310 that it proceeded 
upon the ground that the writing contained 
an unqualified admission of the debt. 


(1) 21.lad. C36*30*; J4 M.Vb. I. ?10 ; 1 JL W. 629. 

(2) 2 M. H. C. R. 79. ’ 

(3) 2 M. H. 0, ir mr > ~ iif 1 . V* „ V 


( 4 ) 8 w. r. :m. 

(5) 2}l. Jl. C. il. 307.' • 




\ ** 


In the 1871 Act provision was made both 
for acknowledgment and part payment 
There was less reason, after this Act whs 
enacted, for holding part payments which 
were insufficient for section 20 to constitute 
acknowledgments under section 19. 

The subsequent Act practically reproduces 
the two sections of the 1871 Act. Section 19 
requires an acknowledgment. How can then 
plaintiff rely upon section 19 when there 
are no words of acknowledgment Y To hold 
that a part payment which does not satisfy 
section 20 will be good as an acknowledg¬ 
ment under section 19 will be to render sec- 
20 a dead letter. 

Again, the cases which have held that the 
suit was barred because endorsement of 
principal was not in the handwriting of 
the defendant should be taken to have im¬ 
pliedly negatived this view ; for if this 
view was correct, the suits could not have 
been dismissed. Lodd Govindass Krishna 
Dass v. Rukmani Bhai O) and the cases 
cited therein. No doubt in two recent 
cases, Visranatha Sa at basing rao v. Ramchandra 
Mttrdraja hco{h) and Jaganadha Sahn\. Rama 
Saint (7), it was held that endorsement of 
part payment amounted to acknowledg¬ 
ment. Of course, the words of the endorse¬ 
ment must be looked at in each case. 

Further 1 submit that these eases cannot 
be regarded as having overruled care¬ 
fully considered decisions cited already. 
They do not discuss principles nor refer to 
cases mi the point. 

Mr. M. X. haraisicomi Iyengar , for the 
Plaintiff:—1 refer to Visranatha Santhasingrao 
v. Ramehaudru Saint and Jaganadha Sahn 
Rama Sahn (7). 

JUDGMENT.—The plaintiffs sue to re¬ 
cover Us. 4,294 with costs and further in¬ 
terest due on a promissory note, dated 24th 
January 1911, executed by defendants Nos. 1 
to 3 in respect of dealings between the 
parties. 

Defendants Nos. 4, 5 and 7 are the sons of 
the 1st defendant. Defendants Nos. 6 and 8 
are sons of the 2ml defendant. 

It is alleged that the defendants are 
members of an undivided family and 
that the trade carried on by defendants Nos. 
1 to 3 is family trade. It is also alleged 

Ml) 27 lml. Cns. 744: 17 M. L. T. 78. 

V) -7 lml Gas-. 717, 17 Al. L. T. 50. 


17 


Vol. XXV111] 


INDIAN CASKS. 


KAMAk'UISHNA CHKTTV V. VENKATAS!/liLUAH CHETTY. 


that the suit is not barred by limitation, 
by reason of the payment of Rs. 10 towards 
interest by defendants Nos. 1 to 3 on the 
22nd January 1914, which payment was 

endorsed on the promissory note and signed 
by them. 

Defendants Nos. 1 to 3 filed a written 
statement admitting the execution of the 
promissory note, but pleading that they did 
not pay the sum of Rs. 10 towards interest 
on the 22nd January 1914 and that the 
endorsement is not sufficient to save limitation 
as it does not satisfy the requirements of sec¬ 
tion 20 of the Limitation Act. Defendants Nos. 
4 and 5 are ex parte; 6th defendant did 
not file a written statement; 7th and 8th 

defendants, through their guardian ad litem , 
filed a written statement putting the plaintiffs 
to the proof of the various allegations 
in the plaint and to the validity of the 
endorsement saving limitation. 

-The following issues were settled:_ 

ini . WaS the P & y ment on 22nd January 
1914, as alleged in the plaint, and if so, 

is it sufficient to save limitation? 

(2) If not, is the endorsement on the 
promissory note good as an acknowledg¬ 
ment? 

1 qnA ll(l n Was executed on the 14th January 
1 16 17th Jan <™ry 1914 the plaintiffs 

appbed for leave to tile the suit in the 
tt-igh Court and notice was ordered returnable 
on the 24th. The 2nd plaintiff then went 
to the defendants’ village and according to 
lum, he demanded the payment of the 
amount due on the promissory note and 
defendants Nos. 1 to 3 paid R s .10 for 

intei est and made the endorsement (Exhibit A) 

EVt z s /i-rr d “: 

signed by defendants Nos. 1 to dOl'l.e Z 
dorsement (Exhibit A) runs as follows ^ 
On the 22nd January 1914 the amount 
paid towards this promissory note in ready 
money is Rs. 10, i n words rupees ten ” 
p att ested by three witnesses viz P 

Parthasarathy Aiyangar, Venkatasnbbayya 
and the otb defendant. Second plaintiff stages 
hat a ter making the end01 J ment 

ri 

(Exhibit B) and ledger (Exhibit b) wh°°^ 
ure to the effect that Rs 10 -as n 
account of interest. The defendants l °'l 
Uittkni^ tho endorsement, but their caSeis 


that the 2nd plaintiff came to their village 
and said that the ijote was about to become 
barred and asked them to make an en¬ 
dorsement on the promissory note and that 
the endorsement was made without any 
money being paid at the time. 

* * * # 

1 am of opinion that Rs. 10 was paid 
on the date of the endorsement [Exhibit 

A (1)J. The next question is whether 
it was paid for interest or principal 

* * * ' * 

The entries [Exhibits B (1) and b (1)] made 
almost immediately after the endorsement 
show that the payment was for interest 
and the probabilities support this view 1 
find the first issue in plaintiffs’ favour. 

Second Issue. Even assuming that there 
was no payment of Rs. 10 as alleged by 
t le defendants, the endorsement would be 
sufficient as an acknowledgment of liability 
and would save limitation. The endorsement 
has already been set out by me in full and 
whatever my own opinion might be 1 
am bound to follow the decision in Visca- 
natha Sant hast ugroa v. Ramachandra Mardraja 

SL (71 an , J T au, t a Sahu v - 
Sah 'l (7 -,'!; here * "-as held that an endorse¬ 
ment which was not good as payment 

under section 20 might still be sufficient 

as acknowledgment under section 19 of the 

Limitation Act. I„ the present case it is 

signed tbe y T defe,ldants that the parties 

of t b ' L ° rS ? ment With the intention 
and «, • aeknowkdgment of liability 

endowment T, ltat,0n ;. The wordi ^ of the 
lodgments which iu'vlJamt/L ., ackn0 ' v ' 

j ta-Mchandra Mardraja Dto (6) and 

tu'j l Sah " v - Sahu (7) were 

the T • ° su *’ lent under section 19 0 f 

ment i s g0 od as hold that the endorse- 

against defendant. ’ Nos 4 5 

m their hands. * family Properties 

S. N. D-AR, •s,htkkr£l, i 

Vakil Hit* Cwt, ! 
SftftfAfjAR f Kashmir} ’ 
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BOMBAY HIGH COURT. 

•« 11i.'-t Civn, Am. at. N". 209 <*r 1912. 

August 10, 1914. 

1* resent: —Mr. Justice Beaman and 
Mr. Justice Hayward. 

UMABAI SHANKAR GODBOLE— 

P \.AIN I IH — A ITLLLAX T 

versus 

AMRITRAO AXANT—Dkfexuaxt— 

Respondent. 

('in! I’ ,v i ,„lr (,\rf 1'o/lHO-Sj, ft. XXI. • 52 

(•(/, ni.<l"-r osih'C . | fhtr). uirut of ,'crcime pnuirble in 
Infii.T — I'.M-rnt n>u prom <li kept ulii('. 

I’rojHM-lv yielding » revenue or producing 

inewest nr dividends is within tlie moaning ami 
contemplation of all garnishee orders under Order 
XXI, ride ~>2, oi the Civil Procedure Code, and 
revenue in J’nhiro is for the purposes of attachment 
on the same footing as interest or dividend and 
thus attachable under the rule. ! p. IP, col. 1.1 
The plaintilVand t he dcfcmlant submitted t heirdift’er- 
, i« , e> t<* arbitration and ohtaineil consent-deeree. 
" hicli provided that the defendant should pay the sum 
"I II s . H,(X;u in 1 f years hv instalments of Ks. .'I,Inn a 
year and in the lltli year an instalment covering 
the halanee. On an application in 1891 for execution 
of the decree a further agreement was entered into, 
whereby the defendant was constituted a tenant of 
the plaintiff and the defendant's share of the revenue 
of the villages was made payable to the plaintiff 
through the ( ourt. I he Court then issued a pro* 
hibitoiy order giving effect to the above arrangement 
and tin' revenue continued to be paid to the plaintiff 
till 1912, wlicu the Court of its own motion took up 
rhe matter again and came to the conclusion that it 
was Junrhiii officio for all purposes of execution as 
soon as it bad put the plaintiff in possession of the 
lands under the agreement of ]89.“>: 

Hrld, that the order on the tludiitid of 1891 couti- 
nued alive and effective up to 1912 and would remain 
so until the plaintiff’s debt was satisfied. ' p. 19 
col. 2. 1 ’ ’ 

Lir.st appeal from the decision of the 
first Class Subordinate Judge at Belgaum, 
in Dark hast No. 335 of 1894. 

Mr. It, A, Kluti'c , for the* Appellant. 

M^r. 6. 11. Bakhalr, for the Respondent. 

Jl DGMENT.—The plaintiff and thedefeml 
ant submitted their original differences to 
arbitration in the year lS’87. Upon the 
award a consent-decree was taken creating 
what appears to have been a usufructuary 
mortgage in .the plaintiffs favour. The 
scheme.. of .that award' . was clearly to pay 

off-the Stifu of Rs. 41,000, .said to ho due by- 
the jlefeiidnijt to Jhe plaintiff, -in fourteen 

W:« v te "instalments. of Rs. 3,100 a year, 
and in the fourteenth year an instalment 
covering the. balance. The plaintiff was to he 
put in possession of the defendant’s lands 
and also to receive the defendant’s share of 
he revenues of three incim villages. It i$ 


in respect of this latter part of the decree 
that the point arose with which alone we 
are now concerned. 

in 1894 the plaintiff put in a darhhast 
for the execution of this decree, and it appears 
that in the proceedings taken upon that 
dnrkhast the plaintiff and defendant entered 
into a further agreement, the main purpose 
of which was to constitute the defendant the 
plaintiff's tenant of the lands. There were 
many other minor details and provisions in 
case of default on the defendant’s part and 
loss occasioned thereby to the plaintiff. But 
those are immaterial. This agreement appeals 
to re-affirm and be intended to carry out the 
scheme of the consent-decree of 1887. Again, 
the share of the revenues of the villages 
belonging to the defendant is to be paid 
through the Court to the plaintiff, and this 
agreement would appear to have been record¬ 
ed as a modification or amplification of the 
original consent-decree, for the enforcement of 
which the Court would undertake responsibi¬ 
lity. We may well doubt whether the Court 
was well advised in accepting any modification 
of this kind upon those or any other terms. 
What appears to us to have been a more proper 
course would have been to record this, if at 
all, as a new agreement, and to record it, 
not as a decree of the Court, but as such 
agreement, in substitution of the first con¬ 
sent-decree. Even as to that, I mean the first 
consent-decree, we may again doubt whether 
lho Court was well advised in taking upon 
itself virtually the execution of a mortgage 
contract between these parties in the form 
of a consent-decree, without any of the pre¬ 
liminaries of a mortgage suit having been 
gone through. But notwithstanding the 
doubts we feel upon both these points, the 
fact remains that the Court appears to have 
accepted this ilnrkhast iff 1894 at the close 
of the year 1895, and thereon to have issued 
a prohibitory order providing that tho share 
ol the revenues of the three iumii villages 
belonging to the defendant should bo paid 
by tho village .officials to the Court’s order 
ho hold in satisfaction of the decree, and 
was to.be paid by tho Court to the plaintiff; 
Such an order at that time, assuming -that' 
tho defendant's share of die revenues of these 
ttiam villages was an estate, would certainly 
have been within the express terms of Civil 
Circular No. 87 of tho Order Book of the year 
1689 pnor do wo think that it would in any 
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way conflict with the principle of the decision 
in Tulaji v. Balabhai (1), for regarding the 
estate as that which produces the revenue, 
and as something attachable in itself, it 
would fulfil the requirements which we under¬ 
stand to underlie the principle of Far ran, 
Chief Justice's judgment, namely that what 
is attached must be something in existence, 
and not merely in the future. It is prefectly 
clear that property attached yielding a 
revenue or producing interest or dividends is 
within the meaning and contemplation of 
all garnishee orders under Order XXI, 
rule 52, and that such interest or dividend 
becoming due, and, therefore, in the 
future, is expressly provided for in that 
rule, and it would follow upon the same 
principle that if an estate yielding a 
revenue were properly attachable under 
the same rule, then revenue in fntitro would 
be for all the purposes of such attachment 
on the same footing as interest or dividend. 
The only doubt we feel in thus applying the 
rule to the principle of Tulaji v. Balabhai 
(I) is whether Order XXI, rule 52, was 
really intended to contemplate the attach¬ 
ment of immoveable property. We think it 
unnecessary to dwell further upon this point, 
because it is clear in the events that have 
happened that the order of 1S95 making 
the defendant's share of the inam revenues 
of these three villages payable into Court 
for the benefit of the plaintiff, was never 
appealed against and continued in force up 
to the date of the present proceedings. 

In the year 1904 it would appear that 
the darkhast of 1894, upon which the order 
of 1395 was passed, came under criticism, 
probably on account of its apparent stale¬ 
ness. The learned Subordinate Judge, at 
that^ time Mr. Wagh, held that the order 
of lb95 was still in force, the dark hast of 
lb94 was alive and must be continued. On 
that footing it would appear that the defend¬ 
ant s share of the revenue of these inam 
villages has been paid into Court, and that 
the Court has paid it to the plaintiff under 

this darkhast of 1894. 

. • • _ * * 

• V 

In 1912 the learned Subordinate Judge. 

appears to have called upon the parties and 
to have taken up the matter of this darkhast 
again. The Pleaders, who represent the 


(l) 22 13. 39. 



parties here, cannot inform us whether tli 
defendant really took any part in these pro¬ 
ceedings. The plaintiff certainly did, and the 
learned Judge appears to have come to the 
conclusion that the Court was already functus 
officio for all purposes of execution as soon as 
it had put the plaintiff in possession of the 
lands under the agreement of 1895 and 
issued one garnishee order of the same year. 
The learned Judge, therefore, came to the 
conclusion that the darkhast of 1894 was no 
longer in existence and must be struck out. 
We think that in taking that view the 
learned Judge was wrong. From what has 
been already stated it is clear that however 
doubtful the steps may have been through 
which the order of 1895 was reached, that 
was an order upon the darkhast of 1894, 
and continued alive and effective up to 
1912. We think that unless it could be 
show'll that the plaintiff's debt was 
satisfied, for this appears to be the only 
condition imposed upon the continuity of the 
order in 1895, that order would still have to 
be in force. We certainly feel great sym¬ 
pathy with the learned Judge, who evidently 
conceived himself to have been acting within 
the scope and principle of section 151, but we 
think that his proper course here would have 
been to issue notice to the parties concerned, 
if he thought it essential in the interests of 
justice to do so, to show cause why the order 
of 1895 should not now be discharged on the 
ground of full and complete satisfaction of 
the plaintiff's debts. As matters stand, no 
such satisfaction appears to have been plead¬ 
ed before the learned Judge, and ordinarily it 
■would be for the defendant, wdiosc money was 
thus being appropriated, to take the first 
step and raise the first objection, if he really- 
believed that his debt to the plaintiff was 
satisfied. 

With these observations, we think, that the 
order complained of must be reversed, and 
that the darkhast of 1894 must still be 
considered to be alive and operative until it 
shall be brought to an end in the manner we 
have suggested, should the investigation 
thus set on foot prove that there is no need 
to continue further -this garnishee order. 

In the circumstances,We'think that each 

party should bear his own costs of this 
appeal. 

Order reversed. 


i 
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PUNJAB CHIEF COURT. 

Si-(DM. Civil, Ai-I’K.u. N»». 1104 nr 1912. 

November 14, 191 I 

J'rwuf: —Mr. Justice Clievis uiul 
^\fi*. Justice Shadi Lai. 

H A KIM a x i» or 11 r: i:s — P i. a i ntj k r> — 

A l’l’E PLANTS 


rurnu .>• 

(tHASITA and others—Defendant?*— 

Respondents. 

Custom — Succession -(’ 1 1 mu I;nvn 11 (I -1*ag w a in 1 — 

('Itniriniln (mil J)m/rnn mili rillihjcs, Znfi'tinnil Tnhsil, 
Sin l hot District. 

A person died leaving land in (-liawinda and 
Dogranwali villages of the Sinlkof District. The 


rule seems to have been observed and 
Mnsnnuuttf Kaj Kour s son obtained even 
more than one-half of his father’s estate. 
The question for decision in this case is 
whether Surjan's land should go to the 
defendants, or should be divided between 
them and the plaintiffs, and this depends on 
whether the rule of succession is chnndairavd 
or pay nut ml. Surjan, like his ancestor 
Sikandar, left land in both villages, Chawinda 
and Dog]anwali, but the plaintiffs in this 
suit claim only a share in the land in 
Chawinda village, and for some reason, which 
their Counsel cannot explain, they claim 


plaintiff claimed land in the Chawinda village and only one-quarter of the land and not one- 

cnTifrnw /wl il... .1 .. I I l • • * 


contended that, the rlunnln mi ml rule of succession 
governed the parties. It was admitted that climiiln- 
"'iiml was the rule in Dogranwali: 

llchl, that though ordinarily iiin/i'iml is ih<* rule of 
succession, the rhiuuhnrtml rule must lie held 
applicable to (lie ease having regard to the fact that 
in Dogranwali the mutation was effected without 
contest and the plaintiff made no claim to a share in 
the land left hv the deceased in that village. 


Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated 
the 1st June 1912, affirming that of the 
Munsif, first Class, Sialkot, dated the 31st 
January 1911, dismissing the claim. 

Messrs. Badur»ud• Din Karoshi and Asynith , 
for the Appellants. 

Mi*. Sham Lai , for the Respondents. 

JUDGMENT. - The genealogical tree is 
given on pages 8 and 9 of the paper- book, 
ihe dispute in this case relates to the 
succession to certain land left by Surjan 
whose widow, Musammat Narain Devi, died 
shortly before the institution «.f this suit. 
As will be seen from the genealogical tree 

r I > . > 1 1 . IV 1 


half. The first Court dismissed the suit, 
holding that the rule of succession was 
chnndaivand. The learned Divisional Judge 
held that the plaintiffs had failed to prove 
any custom and that the case must he 
decided according to Hindu Law. He 
dismissed the plaintiffs’ appeal, finding 
that Hindu Law was in favour of defendants. 
Counsel for the respondents admits that 
the parties are governed by custom and 
that Hindu Law lias nothing to do with 
the case. 

Ordinarily the presumption is in favour 
of the payirand rule being observed, but 
in the present case we have the fact that 
in Dogranwali the defendants have obtained 
mutation without contest and the plaintiffs 
make no claim to share in the land left by 
Surjan in that village. Counsel for the 
appellants admits that cimndairand is the 
rule in Dogranwali, but be contends on the 
strength of Sant Singh v. Ganya Singh (l)tbat 


.1 , . o' live . ~ • • - " -* ■ ' 

tne plaintiffs, who are descendants of 111 Chawinda succession goes by pay wand. 
Sikandar by his wife Musammat Raj Kour, rn ^ng relied on relates to Khatris , 

are related to Surjan only in the half ai,( l there is no sufficient ground for 


blood while the defendants, who are des- 

cended from one of the two sons of Sikandar 

by jus wife Musammat Rattan Kour, are 

relations of Surjan in the full blood. 

Sikandar left land in two villages, Chawinda 
and Dogranwali. 

According to the chnndaivand rule the t wo 
sons of Musammat Rattan Knur would 
have talon one-half of the land and the 
son ot Musammat Rai Kour would have 
taken the other half. While if the pa m ald 
nile had been observed the land would 


and there is no sufficient ground for 
holding that Khatris and Juts observe the 
same customs. Counsel is unable to quote 
any authority for I ho proposition that any 
family can lie bound by one rule of suc¬ 
cession in <>m* village and by another rule 
of succession in another village. Moreover 
no instances are cited to prove that Jats 

of Chawinda village follow the paywand 
rule. 


In these circumstances wo hold that the 
same rule must be held to apply in both 


v . - - mu Jana would ..*'*'*•' . 

have been divided equally between tl VI “ a £cs and that the custom in Chawinda 

three brotherg. As a matter of W unit 1,1° 

. ... . 01 la a neither U ) 47 P . K . 1W1 ^ ^ L . a . 1J0 ,, 
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is the same as in Dogranwali, that is to 
say, chundawand. We, therefore, uphold 
the decision of the lower Court dismissing 

the claim, and dismiss this appeal with 
costs. 

. I ppenl d is in fssad . 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 151 of 1913. 

January 13, 1915. 

Present :—Sir Henry Richards, Kt., 

Chief Justice, and Justice Sir P.C. Banerji Kt 

GAYA PRASAD TEVVARI and others— ' 

Defendants—Appellants 

versus 

RAM PHAL MI SIR— Plaintiff — 

Respondent. 

Hindu Low—Alienation by man oyer of joint family 
- Family necessity - Onus—Money borrowed far 
Government revenue , whether for loyal necessity. 

Where certai . members of a joint Hindu family 
executed a mortgage of the joint family propertV 
and a suit was brought to enforce the mortgage as 
against the entire famdy of the executants: ° ° 

Held, that it was for the plaintiff to prove that the 
debt was borrowed for family necessity and that there 
was necessity to borrow it at a high rate of interest 
stipulated in the deed. [p. 21, col. 2.] 

Money borrowed ancl utilized in payment of 
Government revenue amounts to a debt borrowed 
for family necessity, [p. 21, col. 1] 

The family property can in a mortgage suit be 
brought to sale for such amount of the debt as the 

Court finds to have been borrowed for legal necessity 
[p. 22, col. 1.] • ' 

First appeal from a decree of the Sub¬ 
ordinate Judge of Gorakhpur. 

Mv Mclikd Nehru (with'him Mr. Braj 
Nath Vyas), for the Appellants. 

The Hon’ble Dr. Tej Bahadur Sapru (with 
him Messrs. Iswar Scran and Rama Kant a 
Malaviya), for the Respondent. 

JUDGMENT.—This appeal arises out of a 

Mat i n «qq° Tl <>f * m0, : tg ^ e ’ dated the 19th of 
iiay ioJJ. 1 he principal amount was Rs. 722. 

he interest was 1-8, per cent, per month 
compound interest, with annual rests. The 
claim has now swelled to the large sum of 
Rs. 6,207-6-0. The Court below has held that 
the full amount was borrowed and that there 
was family necessity and has granted a 
lecree. The mortgage was executed by 

TewaH The^d VT’ 1 a '‘ d Gaya Prasad 

iewari. The defendants are the entire 


joint family of Lachmi Tewari and Gaya 
Prasad Tewari, who are brothers. O lie of 

the defendants. Badri Prasad Tewari. is the 
brother of Lachmi Prasad and Gaya Prasad, 
who was a minor at the time the bond was 
executed. Lachmi Prasad, in his written 
statement, admitted that he executed the 
bond, but said as to Rs. .100-5-0, part of the 
consideration, that he had never received it 
Gaya Prasad Tewari pleaded that he was a 
minor at the time that the bond was executed 
and that he knew nothing about it. The 
other defendants pleaded that there was want 
of consideration and that there was no family 
necessity. On these pleas it lay upon the 
plaintiff to prove not only that the bond was 
executed, but that fl.cie was family necessity 
and that the full amount of the considers- 
ion was duly paid. We find that part of 
the consideration was a sum of Rs 421-11 0 
alleged to be due for a previous debt, namely’ 
a bond dated the 14th of October 1898.’ 
Looking at this bond we find that it was 
executed by Lachmi Prasad alone and in 
consideration of two sums, o ne of Rs. 353 

paid in cash and Rs. 22-10-9 due upon foot 

LT fh- n ,’ at f d Magh Badi lst - 1W2 
a bond for Rs. 1 ,, found to be due for debJ . of 

the grandfather of Lachmi Prasad. There is 
no evidence to show that the Rs. 53, was f or 
ny famdy n^R We think> h 

that ,t is proved that the Rs. 22-10-9 
’nas for family necessity. The balance of 
the consideration was Rs. 300-5-0. This is 

said to have been wanted for the payment of 

Government revenue. The evidence as to the 

factory** G ^ p° ney , is not altogether sat i s . 

factory. Gaya Prasad and Lachmi Prasad 
deny having received the amount tb^ i 
they admit that it was required Ho 8 ' 
f” considering tire evidX.nd XlT, 

Ks. 300-5-0 „„ ^‘“d if ? *» 

S~ ££ s ~ 

necessity, but no necessity hn* l f fami1 ^ 

,n '~i* i "« the ™,r„“gVr„ ( b ,r e n , 0 p r's 

must be remembered that we are not d i- 1 
, Uta. Th,“s ““ 
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of Rs. 421-11-0 was alleged to have been 
given to Laclimi Prasad, the brother of 
Gaya Prasad and Badri Prasad. It remains 
to be considered whether there was any 
necessity to borrow at the high rate of 18 
per cent, per annum compound interest. In 
our opinion no necessity for borrowing at 
this rate has been proved. 

It is contended, on behalf of t he respond¬ 
ents. that as Laclimi Prasad has not appealed 
the decree of the Court below should stand 
against him. In our opinion this contention 
is not sound. The family property can in 
a mortgage suit only be brought to sale for 
such amount as the Court finds there was 
family necessity for. 

We accordingly must vary the decree of the 
Court below by giving a decree for Rs..‘122-15-0 
together with simple interest at the rate of Is 
per cent, per annum from the date of the 
mortgage up to the time hereby fixed for 
payment. This sum together with costs 
in all Courts proportionate to this amount 
will be realised by sale of the mortgaged 
property. Wo fix six months from this 
date for payment. After the date so fixed 
for payment interest will run at the rate 
of 6 per cent, per annum. The decree will 
be drawn up in the usual form. 

JW 

roe modified. 
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CALCUTTA HIGH COURT. 

Sk eoN’D Civil Aiti:al No. 30b0 of 1911. 

April 23, 1914. 

Present: —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Ray. 

FAIZUDDIN KHAN and otiikhs— 

Plain ri its —Aim'Lllax rs 

nrsns 

RFJ [J AIvAB and or ulils— 1)r; itxi,anis_ 

Rfsi-ondknts. 

A (hr />< * j »ism»ion — 1*irscrij>tion — Co-leu mil, j .< 
'•on of. when mhrrse—Ouster-Intention, whethe 
sufficient—Limihitiou. Act (IX of 1008), 28, scope 

Nothing short of an ouster or something equivnlcu 
to ouster can make a eo-temuit’s possession to bo n 
adverse one; and mere mental determination is n< 

sufficient in law to mako the possession of a oo-owne 
1 adverse, [p. 23, col. 1 | 

Corea v. Appuhnmj, ( IUI2) A C. 230; 81 L. J. p ( 
151; 10.) L. T. S3(5, followed. 

For the purposes of th<» npplicnfion of section 2 
of the Indian hiinitation Act, it should be establish^ 
that the period limited for instituting a suit fo 
possession of the property hn* determined. In eas 


of no ouster, or its equivalent, of a co-tenant, no case 
of adverse possession arises and consequently there is 
no determination of the period limited for instituting 
a suit and no extinguishment under section 28. 

1 p. 23, eol. 2.J 

Appeal against the decree of the 
Subordinate Judge of Dacca, dated the 7th 
August 1911, reversing that of the Fifth 
Additional Mnnsif of Dacca, dated the 15th 
August 1910. 

Babu Cpendra Lai Roy, for the Appellants. 

Babus Btrendni Chandra Das and Joges 
Chandra (Inha, for the Respondents. 

JUDGMENT.—This is a second appeal 
arising out of a suit brought by the plaint¬ 
iffs for recovery of possession of certain 
lands after establishment of their lcliamar 
right to the same. The title to the land, 
according to the plaintiffs, is made out as 
follows. It unquestionably at one time 
belonged to a lady named Monsa Bibi. She 
died leaving a son Rajabdi and two daugh¬ 
ters, Mogul Bibi and Jolusi. Mogul was 
married to one Ali Manjlii. In this state 
of things, the property devolved as to eight 
annas on the son and as to the remain¬ 
ing eight annas, in equal shares, on the two 
daughters. Mogul's husband obtained a money- 
decree against Rajabdi and in execution of 
that, decree, the right, title and interest of 
the judgment-debtor in the eight annas was 
sold to the plaintiffs Nos. 1 to o. This 
was in 1908. Subsequently, the eight annas 
of the two daughters was acquired by private 
sale, four annas of Mogul being purchased 
by plaint ills Nos. 1 to 3, and that of Jolusi 
by plaintilfs Nos. 1 to 5. Thus the plaintiffs 
claim to have become entitled to the sixteen 
annas of the property. Having become 
so entitled and, as they say being in pos¬ 
session, they were dispossessed by the defend¬ 
ants. I lie defendants, by way of answer 
to the suit, based on this dispossession, say 
that the sixteen annas of the property was 
vested in Rajabdi, whether as sold to him 
or how lias not been mado apparent to 
us: and it is further claimed that there 
was a settlement of the jote by Rajabdi 
and that defen lants Nos. 1 and 2 succeeded 
to eight annas of each share, being the 
portion not sold, as his heirs. The Munsif 
derided the case in favour of the plaintiffs, 
h dding that title had been established and 
the suit was within time. The lower 
Appellate Court lias modified this decree 
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and lias determined that the plaintiffs’ claim 
in respect of eight annas is barred by 
limitation. The eight annas to which this 
remark applies seems to be the eight annas 
belonging to the two daughters. It seems 
to me that we cannot accept this judgment 
as conclusive, for it is obvious that the matter 
has not been discussed with a complete 
apprehension of what are the principles that 
apply to such a case as this. The first point 
that has to be decided is whether by their 
purchase from the two daughters, Mogul 
and Jolusi, the plaintiffs took anything. It 
is clear they did, unless the interests of 
those two daughters had become extingu¬ 
ished under section 28 of the Indian 
Limitation Act. But this requires that it 
should be established that the period limited 
to them for instituting a suit for posses¬ 
sion of the property had determined. The 
only person, against whom they could have 
'.brought this suit prior to 1908, was their 
^ brother who was a co-tenant with them 
I in the property. Now the law relating 
-to co-tenants in matters of this kind has 
•been authoritatively stated by the Privy 
JCouncil in Corea v. Appnhamy (1). The 
^circumstances of that case bear a 
resemblance to those of the present, 

Lord Macnaghten, by whom their 
ships’ judgment was delivered, said 
follows :—“The two learned Judges in thejj 
Court of Appeal did not adopt in its entirety/ 
the suggestion of the Trial Judge. They^ 
both held that Iseris entered as‘sole heir’,, 
and that his title has been adverse evei\ 
since he entered. They held that he entered* 
as ‘sole heir’, apparently because he had . 
it in his mind from the first to cheat his 
sisters. But is such a conclusion possible 
in law? His possession was in law the 
possession of his co-owners. It was not 
possible for him to put an end to that 
possession by any secret intention in his 
mind. Nothing short of ouster or something 
equivalent to ouster could bring about 
that result.” Therefore, in this case, prima 
facie , the possession of Rajabdi was the 
possession of his sisters, and it could not 
become an adverse possession, until there 
was an ouster or the equivalent of an 
ouster. No mere mental determination 


would be sufficient. There is no finding 
of the lower Appellate Court which would 
in any way meet Hie conditions which are 
laid down here as requisite, and I do not 
for one moment suppose that the learned 
Judge had these considerations in his mind, 
for otherwise he could not have disposed 
of the matter in the summary way which he 
has adopted. If there was not that ouster 
or its equivalent, there was no adverse 
possession, there was no determination of 
the period limited for instituting a suit, 
and there was no extinguishment under 
section 28. Jf so, the plaintiffs acquired title not 
only to the brother’s share by the sale in execu¬ 
tion but also to the sisters’ shares. Then lias 
it been made out that in any other iespect 
there was no possession within twelve years? 
According to the principles to which I have 
referred, the possession of the sisters con¬ 
tinued through the possession of the brother, 
at any rate, till 1908. How then is it pos¬ 
sible to say that possession within twelve 
years is not established? To ray mind, 
these matters call for further consideration, 
and a decision disregarding these matters 
cannot possibly stand. Before this case 
can be determined upon this ground of 


have referred, whether it can reasonably be 
said that possession of Rajabdi was not the 
possession of his tw'o sisters; and in determin¬ 
ing that, it will be necessary to consider 
-whether there has been any ouster or the 
equivalent of any ouster. 

The decree of the lower Appellate Court 
passed in disregard of this cannot stand, and 
we must reverse the decree of that Court 
and send back the case for the determination 
of this issue, which seems to be the only 
issue remaining between the parties, in 
accordance with the law as is laid down. 

The costs of this appeal and of the suit 
hitherto will follow the result. 

Appeal allowed ; Case remanded. 


strong 

and I limitation, it will be for the Court to con- 
Lord-1 sider. in the light of the remarks in the 
as,^ judgment of Lord Macnaghten to which I 


(1) (1912) A. C. 230; 81 L. J. P. C. 151; 105 L. T. 
836. 
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SHIAPPA >HEN KAHKPP \ V. Vt'N K'Al’I’A 'iUl.AlTA, 

BOMBAV HIGH COURT. 

Second Civil. Appeal No. 543 of 1913. 

August 31, 1914. 

Present:- -Mr. Justice Beaman and 
Mr. Justice Hayward. 

SUBAPPA SHENKAREPPA— Plaintiff— 

Appellant 

versus 

VENKAPPA GOLAPPA and others— 

D K V E N DA NTS — Re S 1*0N I) F. NTS. 
limitation Act JX of 1908;, Sch. I, Arts. 142, 144 
—S u 1 t to recover possession — Defendant in possession. 

Every suit for possession of immovable property 
in which the plaintiff alleges that he has had possession 
falls under Art. 142 of the Limitation Act, and not 
under Art. 144. 

Second appeal from the decision of the 
first Class Subordinate Judge at Bijapur, in 
Appeal No. 20 of 1912, modifying the decree 
passed by the Subordinate Judge at Mudebihal 

in Civil Suit No. 147 of 1910. 

Mr. Baptist a , (with him Mr. S. It. Bakhale ), 
for the Appellant. 

Mr. P. D. Bhide , for Respondents Nos. 2 
and 3. 


JUDGMENT.—The plaintiff brought this 

suit to recover certain land from the posses¬ 
sion of defendant No. 1, who, he alleged, was 
his tenant. He appears to have joined 
defendants Nos. 2 and 3 because, in collusion, 
as he says, with defendant No. 1, the name of 
defendant No. 2 had been entered as owner 
of this land, or part of it, in the Record of 
Rights. 


The learned Judge of first appeal has 
broken up the land into two parts, in respect 
of one of which he has decreed the plaintiff’s 
claim in full, holding that that land was in 
the possession of defendant No. 1 as tenant of 
the plaintiff, in respect of the other portion 
of the land in suit, the learned Judge of first 
appeal appears to have come to the conclusion 
that that land was dc facto in possession of 
the defendants, and, therefore, that the plaint¬ 
iff’s suit fell under Article 142 of the second 
Schedule to the Limitation Act. Accordingly, 
he held that the plaintiff had been unable to 
prove possession of this portion of the plaint 
land within 12 years of flic suit as required 
by that Article, and so in effect dismissed 
his suit as against these defendants in res¬ 
pect of the land so found in their possession. 

it has been contended here that the plaint¬ 
iff's suit against defendants Nos. 2 and 3 


really fell under Article 144, and not under 
Article 142. The written statement of these 
defendants certainly appears tv) set up a claim 
by adverse possession, as well as on a title 
which the Courts below found was not proved. 
Having regard, however, to the fact that in 
respect of all the land the plaintiff has 
certainly alleged possession, and still alleges 
possession, we think that as soon as any part 
of that land is found to be de facto in the 
possession of other persons against whom a 
suit is brought, the case must necessarily fall 
under Article 142, and not under Article 144. 

It is quite clear from the wording of those 
Articles that every suit for possession of 
immoveable property in which the plaintiff 
alleges that he has had possession, must fall 
under Article 142. It is only where the 
plaintiff does not allege that he has ever 
been in possession that the case will full 
under Article 144. In the former class of 
cases the plaintiff is bound to show that the 
dispossession or discontinuance of possession 
which gives rise to the starting point of 
limitation was within 12 years of the 
date of the suit. The learned Judge below 
has found, and the finding is a finding of 
fact, that the plaintiff has not proved his 
possession within 12 years of suit of the 
land in the present actual possession of the 
defendants Nos. 2 and 3. Indeed the learned 
Judge has gone much further, and upon the 
evidence appears to have found that these 
defendants have satisfactorily proved adverse 
possession for more than 12 years before 
suit. It would not, therefore, be a matter of 
much importance now under which Article 
of the Limitation Act this suit falls to be 
classed. Under either Article wo are bound 
by the findings of fact of the learned Judge of 
first appeal, and those findings sufficiently 
dispose of the plaintiff's case. We must, there¬ 
fore, dismiss this appeal with all costs. 

A ppea 1 dism issed . 
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CALCUTTA HIGH COURT. 

Civil Rule No. 1127 of 1911. 

July 23, 1013. 

Present: —Justice Sir Asutosh Hooker jee, Kr.. 

and Mr. Justice Beaclicroft. 
BARODA KANTA SARKAR—Receiver— 

0BJECTOR 

versus 

RASHMANI DASI and others— 
Plaintiffs—Opposite Paktv. 

Receiver—Adjustment of accounts—Rereijits by minor 
for sums in excess of the sanction of C> art, whether valid 
discharges—Money pud as bribe to Police for release 
of minor—Receipt taken from minor , riliditij of — 
Liability oj person through whom bribe alleged to have 
been paid Litigation expenses—Retails ncress;irg - 
Allowance lor unavoidable waste of money in con¬ 
ducting litigation,—Appointment of persons in excess of 
sanction oj Court , uhether permissible—Improper claim 
of Receiver Money deposited accordingly—Interest 
allowed in excess deposit—Pa ynicnt of high rate of interest 
on account oj Receiver's improper conduct—Separate 
suit. 

In proceedings for tlie adjustment of the accounts 
of a Receiver appointed for the estate of an infant, 
receipts granted by the infant for payments of 
money made to him in excess of the amount 
sanctioned by the Court and not shown to have 
been applied for the benefit of the infant, are not 
valid discharges, and the infant or his representative 
is not liable to be charged with themonev thus paid, 
[p. 26, col. 1]. 

Any money paid by a Recei ver as bribe 
to the Police in order to obtain release of the 
infant from custody must be deemed wholly 
unauthorised and disallowed. The Receiver is not 
entitled to credit the amount even as against the 
person to whom it is alleged to have been made 
over for the purpose, after the Receiver has credited 
the money in the minor’s accounts and as a 
matter of fact has taken receipt for it from the 
minor, [p. 27, col. 1 ] 

It is not sufficient for a Receiver mere’y to show 

that he had paid certain sums to a Vakil for the 

purposes ot a certain litigation, and unless details 

aie furnished, the items will be disallowed. In 

adjusting small sums spent for the purposes of 

litigation, however, it must be borne in mind that a 

certain amount of money is unavoidably wasted when 

a suit is instituted and conducted, and the Receiver 

cannot bo expected to do better in this respect than 

an ordinary prudent man. The Receiver is not entitled 

to credit the salaries of persons appointed by him in 

excess of the sanction allowed by the Court fp 27 
cols. 1 & 2.] ‘ 1 ’ 

Where a Receiver improperly puts forward a claim 
tor an amount which accordingly is deposited in 
l^ourt, the Receiver must be held liable, when his 
accounts are adjusted, for interest upon the excess 
deposit. But whether or not the minor or his 
representatives were obliged to raise money for the 
deposd at a higher rate of interest than usual, by reason 
ot the improper conduct of the Receiver, is* foreign 

I* 00 ®* 1111 *?® for adjustment of accounts, and 
lights and liabilities of the parties in this connec¬ 


tion must be determined in a separate suit. [p. 30, 
col. 1.] 

Mr. H. D. Bose and Babu Troylokya Nath 
(those, for the Receiver-Objector. 

Babus Procash Chinnier Mittra and Surendra 
Madhiib MuJIich, for the Plaintiffs-Opposite 
Party. 

JUDGMENI. - The circumstances of the 
litigation which lias culminated in the 
Present proceedings for the adjustment of 
the accounts of a Receiver, are fully nar¬ 
rated in the previous judgment of this Court, 
jlohini Mohan Patra v. Baroda Kanta Sarkar 
U), and need not he recited here. This 
Court held on that occasion that the Receiver 
had not fully rendered his accounts and 
appointed Babu Haradhan Nar, a Vakil 
of tins Court, to take the accounts. The 
Commissioner commenced the work, but 
resigned on the ground of ill-health, 
whereupon the Court appointed Babu Ashutosh 
Mukerji, another Vakil of this Court, to 

take the accounts, with directions to submit 
lus report to the Subordinate Judge of the 
24-1 erganahs, who had seizin of the parti¬ 
tion suit in the course of which the 
Receiver had been appointed. Before the 
Commissioner, the proceedings were much 
protracted as every single item was fought 
out by the parties with unusual pertina¬ 
city, irrespective of the amount in contro¬ 
versy. The result was that the Commis¬ 
sioner submitted a full report in which 
he dealt with each disputed point with 
great care and elaboration. The Receiver 
thereupon Hied a memorandum of excep- 
jons in which he not only questioned the 
the correctness of the conclusions of the 
Commissioner, but imputed to him grave 
misconduct. The Subordinate Judge did not 
investigate the matter on the merits but 
reported to this Court that lie felt embark 
rassed as the report of the Commissioner 
raised a question as to the propriety of 
the conduct of a gentleman, who need 
not be named here and who had been 
intimately known to the Subordinate Judge 

or many years It transpired on inquiry at 

the same time that there was no other senior 
officer available in the District who could 
convenient ly take up the case for early 
disposal. The Court was consequently called 
upon to determine what course should be 

adopted, in the best interests 

(1) 12 I„d. Cas. 780; H C u i t,lle Partles 
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for the speedy determination of the questions 

In issue, and tin’s Beneli "’as specially 
constituted by the Chief Justice to deal with 
the matter. After anxious consideration of 
all the circumstances of the case, we decided 
to transfer the proceedings for the adjust¬ 
ment of the accounts of the Receiver from 
the Court of the Submlinate .Judge to 
this Court, to he tried in the exercise of 
our extraordinary original civil jurisdic¬ 
tion. The order was accordingly made, 
and the proceedings are now before us for 
final disposal. In this Court, the learned 
Counsel for the Receiver, who has put the 
case before us with great fairness and 
clearness, has unreservedly withdrawn the 
imputations made against the Commissioner 
and has confined himself to such items m 
the accounts as really call for consideration. 
We now proceed to examine the exception* 
to the report in the order in which the.\ 
have been placed before us. 

The first group of items to which ex¬ 
ception is taken by the R *?eiver conies 
under the head of maintenance. The 
Commissioner has disallowed several item* 
which in the aggregate amount to 
Its. MsS-S'-O and may be arranged in two 
classes: first, the sums paid to one of the 
plaintiffs, Moliini Mohan Patra, who was 
at the time an infant: and, *<'•' a sum 

of Rs. 200 which was raised by way ol 
loan by the Receiver on his personal under¬ 
taking under somewhat exceptional ••ir» , uui- 

stanees. 

As regards the items included in the 
first class, it has been argued on behalf 
of the Receiver that the receipt* granted 
by Moliini Mohan Patra. constitute a valid 
discharge, but this contention cannot pos¬ 
sibly succeed. Moliini Mohan Patra was 
an infant at the time these sum* are 
alleged to have boon paid into his hands. 
His natural guardian was his mother who 
was acting as his next friend for the 
purposes of the suit. The Court had 
sanctioned specific sums for the maintenance 
of the mother and her two sons, namely. 
Rs. 75 for the mother and Rs. 5<> for 
each of her sons. The sum* now in con¬ 
troversy arc not included m t lie sam l mued 
amounts of monthly allowances, h i* noi 
necessary for us to determine whether, 
under any circumstances, receipt* granted 


by an infant for payments made to him by the 
Receiver in execs* of the amount sanctioned 
by the Court, are valid discharges. In 
the present ease, it has not been shown 
that these sums were applied for the 
benefit of the infant; consequently, it is 
impossible for us to accede to the contention 
that Moliini Mohan Patra or his represen¬ 
tative is liable to he charged with the 
sums named. 


The sum of Rs 200 included in the 
srcoml class was spent by the Receiver 
under very exceptional circumstances. On 
the 22nd December 1909, Moliini Mohan 
Patra, who was a young mat: of dissolute 
habits, was arrested by the Police as lie 
was found drunken and disorderly in the 
public streets. Thereupon his relation (the 
defendant in the suit) and one of the officers 
of the Receiver applied to the latter for 
money to secure the release of the young 
man from Po ire custody. The Receiver, 
it is alleged, raised this sum of Rs. 200 
by a loan on his personal guarantee. The 
sum carried interest at the very high 
rate of 48 percent, per annum. The 
story is that this sum was placed in the 
hands of Ram Narayan Patra (the defend¬ 
ant) and Jogendra, the officer of the 
Receiver, and that they applied it in the 


payment of what, must he regarded as a 
bribe to the Police to obtain the release 
nf the young man from custody. No 

doubt, there is no direct, evidence that 

the money was so applied, hut we cannot 
very well expect that evidence will he 
available to establish that the bribe was 
as a matter of fact paid. It is further 
worthy of note that when the Receiver 
reported the incident to the Court, he 
• lid not state that he lmd raised the sum 
by way of loan at an exorbitant rate of 
interest. In fact, if he had reported to 
the Court the details of the incident, and 
the manner in which the money raised was 
intended t<» he applied, he would have 
found himself in a position of great 
embarrassment. It is plain that so far as 
Moliini Mohan Patra is concerned, the ex¬ 
pend Hurt* must he deemed wholly unautho¬ 
rised and disallowed on that ground. 
Put ii has been argued for the Receiver 
that as the mono.\ was put into the 
hands of the defendant. Ram Narayan, the 
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Receiver is entitled to credit as against 
him. This argument is obviously unsus¬ 
tainable. 1 lie books of the Receiver show 
that this money was credited in the 
accounts of Moliini Mohan Patra, and as a 
matter of fact a receipt was obtained from 
Moliini Mohan Patra for this amount. The 
Receiver plainly acted as though he had 
placed the money into the hands of Moliini 
Mohan Patra, to be applied by the young 
man in the payment of a bribe to the 
Police. Under these circumstances, it is 
not open to him now to turn round and 
set up a claim as against Ram Narayan. 
On the other hand, it is more than 
probable that if Ram Narayan had been 
informed by the Receiver that the money 
could be paid to him only on his personal 
responsibility, Ram Narayan would never 
have assumed that liability. We may add 
that in assuming that the money was, as 
a matter of fact, applied in the payment of 
a bribe to the Police, we take the view 
most favourable to the Receiver, because 
the plaintiffs have suggested that the 
money was, as a matter of fact, never so 
applied but was misappropriated by the 
Receiver or his officer. 

The result is that all the objections 
under this head fail, and the report of the 
Commissioner must be affirmed so far as 
maintenance allowances are concerned. 

The next, group of items comprises 
litigation expenses other than the fees paid 
to Pleaders, which amount in the aggregate 
to Rs. 661-9-6. Of these, the principal 
items are Rs. 110 and Rs. 100, alleged to 
have been paid to a Yakil of this Court 
on the 17th September 1909 and the lltli 
June 1910 in connection with an appeal 
from original decree pending in this Court. 
The Commissioner has disallowed these 
items on the ground that details have not 
been furnished, though receipts are pro¬ 
duced signed by the Yakil. 

In our opinion, the Commissioner acted pro¬ 
perly, and it was not sufficient for the Receiver 
merely to show that he hud paid these sums 
to a \ akil for the purposes of a certain 
litigation, specially as one of the receipts 
shows on the face of it that Rs. 100 was 
advanced as the probable expenses for pre¬ 
paration of the paper-book in that appeal. 

We have been inyited by the learned 


Counsel for the Receiver to examine the 
records of this Court and to ascertain 
what sum was actually spent. We have 
done so, and we find that the Yakil in 
question did file in this Court a memoran¬ 
dum of cross-objections. We, therefore, allow 
one item, namely, Rs. 110 in full. 

In so far as the item of Rs. 100 is concerned 
we find that the costs of preparation of 
the paper-book of the respondent amounted 
only to Rs. 4-2. The sum of Rs. 4-2 only 
will be allowed out of the item of Rs. 100. 
1 he fees paid to the \ akil are included 
in the item of Rs. 100. The total amount 
allowed under these two items is thus 

Rs. 114-2-0. 


a. V/ 


ciiiaaiimw Items 


— - - 

group consist of small sums spent for the 
purposes of litigation. Several of these 
have been examined in detail by us, and 
it transpires that possibly in a good many 
instances, although litigation expenses were 
incurred, there has been an obvious over¬ 
charge. . But it must be borne in mind that 
a certain amount of money is unavoidably 
wasted when a suit is instituted and 
conducted, and the Receiver cannot bo 

expected to do better in this respect than 
an ordinary prudent man. 

Under these circumstances, out of the re¬ 
maining, items which constitute an aggregate 
■sum of Rs. 451-9-6, we allow in favour of 
the Receiver Rs. 300 and the balance of 
Rs lol-9-b ,s disallowed. The report of 
the Commissioner on this point is confirmed 
subject to this variation. The sum now 
allowed will be charged as against the 
estate as a whole. 






* * CAvl 


.1 . ... , - uujeccions deals with 

the establishment charges. The Com¬ 
missioner has disallowed a sum of R s . 1,241-2 

'‘L been argued before us on behalf of 

We o7 r ^ ^ ” not ^able. 
We are of opinion that this contention 

is partly well-founded. Immediately after 

the Receiver had been appointed, he 
obtained the sanction of the- Court to tto 

2;;": -Perintendent on a 

Wed by him by the appointment of 

Jogendra Nath Sinha Roy, who, in vie °* 
of his antecedents, was clearly no t a 
desirable person for the post. The L. 
cuver, subsequently, without the leave of 
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the Court, appointed a cashier on a salary 
of Rs. 25 a month and a mohnrer on an 
initial salary of Rs. 10. subsequently re¬ 
duced to Rs. 5. We are of opinion that in 
view of the fact that a superintendent had 
been sanctioned, it was not necessary to 
appoint either a cashier or a mohi-.rcr , 
and the salary paid to these two persons, 
namely, Rs. 350 paid to Harendra and 
Rs. 81 paid to Debendrn, amounting in the 
aggregate to Rs. *1*11, must be disallowed. 

The result will be that the exception will 
be allowed in favour of the Receiver against 
the estate to the extent of Rs. 810. 

The fourth head comprises two items, 
which relate to the Doorga prut in and rash 
festivals. The Commissioner has disallowed 
Rs. 547 in respect of Doorga pooja 
expenses, but out of this sum he has made 
the defendant liable to the extent of Rs. 440. 
The amount really in dispute is thus reduced 
to Rs. 107. Kor this sum, the defendant is 
liable because it is included in the receipts 
granted by him. 

As regards rash expenses, the amount 
disallowed is Rs. OP'-l-O, but out of this 
sum the defendant has been made liable to 
the extent of Rs. 227-1-0. The amount 
really in dispute under this head is thus 
reduced to Rs. 415. This also is covered 
by the receipt granted by the defendant 
who must be held liable. We, therefore, 
direct that lis. 1U7, on account of Doorga 
pooja and Rs. 415, on account of rash, be 
credited against the defendant. 

The next bead deals with the construc¬ 
tion and repair of buildings. The total 
amount disallowed by the Cominis* inner is 
Rs. 263-10-0, composed of several small 
items. Our attention has been drawn to the 
evidence and we are of opinion that the 
exception should be allowed to the extent of 
Rs. 170. In so far as the Commissioner 
disallowed the difference, Rs. 93-10-0, his 
report is confirmed. 

The following head deals with brokerage. 
The Commissioner has disallowed the sum of 
Rs. 322-9-0. We hold that the Receiver is 
entitled to Rs. 300 only out of this sum as 
against the defendant. 

The next following head deals with interest 
on debts. Here one item of Rs. 1,217-9-0 
is in dispute. The Commissioner has dis¬ 
allowed this sum on the ground that it is 


claimed as interest on sums raised ostensibly 
for the purposes of the estate but applied 
really for the benefit of the defendant. We 
have, however, already held that sums 
applied for the benelit of the defendant should 
he recovered by the Receiver from him, and 
this necessarily leads to the conclusion that 
interest on such sums also should be paid by 
the defendant to the Receiver. We allow the 
exception to the extent of Rs. 1,217-9 b 
against the defendant. 

The next head deals with the question of 
Pleaders' fees. The Receiver claimed on 
this account Rs. 2,985-10-0. As the Com¬ 
missioner allowed Rs. 1,128-10-0, the 
exception of the Receiver relates to the 
difference, Rs. 1,857. It has now been 
stated to us that out of this amount, 
Rs. 1,020 had been paid to 11aboo Dwnrka 
Xantli Chuckrabertty, who lias now refunded 
the sum to the Receiver. The position con¬ 
sequently is as if this money bad never 
been spent. The dispute is thus reduced to 
Rs. 237, and on examination of the evidence, 
we are of opinion that Rs. 181 should be 
allowed in favour of the Receiver against 
t lie defendant, the balance, Rs. 50, is dis¬ 
allowed. The Receiver undertakes to deposit 
in Court within two days the sum of 
Rs. 1,020 refunded by Baboo Dwarka Nauth 
Chuckrabertty. 

The next following item relates to 
expenses in connection with the worship of 
an idol. A sum of Rs. 17-8-0 lias been 
disallowed by the Commissioner. We allow 
this sum in favour of the Receiver against 
the estate. 

The next bead deals with the expenses 
in connection with the construction and 
repair of embankments. The Commissioner 
has disallowed Rs. 370 1-0. We are of 
opinion that Rs. 250 should be allowed in 
favour of the Receiver against the estate 
and the balance disallowed. 

The Commissioner has disallowed 
Rs. 429-0-0 under the next head, travelling 
and halting charges. We allow Rs. 214 in 
favour of the Receiver against the estate. 
The balance is disallowed. 

The next head relates to gharry hire. 
The sum of Rs. 00-4-0 was disallowed by 
the Commissioner. We allow Rs. 30 in 
favour of the Receiver against the estate. 
The balance is disallowed. 
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The next head deals with the house rent, 

le amount disallowed by the Commissioner 

is Rs. 138-8-0. We allow Rs. 70 in favour 

()t the Receiver against the estate. The 
balance is disallowed. 

rf next head deals with contingencies, 
i he Commissioner has disallowed Rs. 54-15 0 . 
We allow in favour of the Receiver, 

Rs. 29 against the estate. The balance is 
disallowed. 

Ihe next head relates to expenses on 
account of kerosene oil and tobacco. 
1 he sum of Rs 30-8-0 has been disallowed 
by the Commissioner. We allow in favour of 
the Receiver the whole of the above sum 
against the estate. 

The next head deals with the cost of 
constructing a sluice gate. The sum of 
Rs. 11-8 0 has been disallowed by the Com¬ 
missioner. We allow Rs. 10 in favour of 

the Receiver against the estate. The balance 
is disallowed. 

Ihe next head deals with the expenses in 
connection with the punya ceremony. The 
sum of Rs. 165 has been disallowed by the 
Commissioner. W e allow Rs. 83 in favour 
of the Receiver against the estate. The 
balance is disallowed. 

Ihe next head deals with expenses on 

miscellaneous accounts. The Commissioner 

has disallowed the sum of Rs. 37-10-3. We 

allow Rs. 25-8-0 in favour of the Receiver 

against the estate. The balance is dis¬ 
allowed. 

The last head deals with Rs. 320 which 

was in the hands of a go-mast ah and was not 

realised. The Commissioner has disallowed 

tins sum. We are of opinion that his 
decision must be upheld. 

**_ ccou >its when re-adjusted, according 

the d r« tl0ns just ffiven > show that 
the plaintiffs are entitled to get from the 

Receiver Rs. 2,486, while the Receiver is 

entitled to get from the defendant Rs. 15 036 

as well as interest at the rate of 12 ’per 

cent per annum from the 1 st February 

aii upon the sum of Rs. 14,600, which 

represents the sums borrowed from time 

o time by tbe Receiver for the benefit of the 

defendant. Interest at this rate will be 

allowed up to the 31st May 1913, eon- 

sequently a sum of Rs. 4,088 is due to 

the Receiver from the defendant on account 

Uf interest in addition to the sum of 
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Rs. 15,036 already mentioned. Two 
questions now require consideration, namely, 
first, the responsibility of the Receiver and 
of the defendant for interest on the sum 
of Rs. 20,950 which the plaintiffs were 
directed, at the instance of the Receiver 
to bring into Court on the 1st February 
1011 , to have their estate released from 
Ins custody, and, secondly, the liability for 
costs of the Commissioner as also of the 
hearing before this Court. 

With regard to the first of these ques- 
tions, it is to lie observed that on the 

13th June 1910, the Subordinate Judge 

directed that the Receiver he discharged. 

I lie Receiver then applied to the Court 

to recall this order on the ground that till 

he liabilities he had incurred for the 
benefit of the estate had been satisfied, his 
possession should not he terminated. The 

Court thereupon, on the 23rd June 1910 

recalled the previous order and restored 
the possession of the Receiver. The Court 
further directed that the estate be released 
from the custody of the Receiver as soon 
as his dues are brought into Court. The' 
Receiver subsequently filed a statement of 

entitled® +T " 1,6 alleged he was 

entitled to get a sum of R s . 2,950 from 

the estate. Meanwhile the plaintiffs were 

to rnA U,1 T ra,Se mnney with a view 
to make a deposit. While negotiations were 

.. Wogress, the Receiver, on the 27th May 

as a bom to advance the money with a 

This letter SS - Uade h !r fr ° m tlle transaction . 

1 'V s , , te ! ,s on the record, and is of 

cleariy y th 1 a“ Pr t°h Pei ' ^ hai ' aotel ’- « it shows 
make it dfffi n .. Rene,ver Intervened to 

' L - ~ £ 
~ MX 

Jsr iT ... w . r h“iT 

• 4-cc ldke dl iy deposit at all Thp 

'T,Z lhe ofl r 

TIP person r,.% S*™ *££“*»• 
Cour t w.s „ ol fo. 20,950 bu[ 
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namely, the difference between the sum 
payable by the defendant to the Receiver 
anil the sum payable by the Receiver to 
the plaintiffs. The only question is, at 
what rate interest should be calculated on 
this sum. On behalf of the plaintiffs, it 
has been argued that, but for the im¬ 
proper intervention of the Receiver, they 
would have been able to raise money 
on interest at 12 per cent, per annum, and 
that, consequently, the Receiver should be 
made liable in damages, in these proceedings, 
for the extra interest at b per cent, on 
Rs. 12.550 and also for interest at. IS percent, 
on the difference between Rs. 20,050 and 
Rs. 12.550. We were at one stage impressed 
by this argument, but upon fuller considera¬ 
tion, we hold that this question should not be 
decided summarily upon allidavits, in these 
proceedings. The Receiver improperly put 
forward a claim for Rs. 20.050. while only 
Rs. 12,550 was due to him : lie may be 
legitimately held liable, when his accounts 
are adjusted, for interst at 12 per cent, upon 
the excess deposit. Rut whether or not the 
plaintiffs were obliged to raise money at a 
higher rate of interest than usual, by reason 
of his intervention, is really fmeign t<> 
this inquiry, and if the plaintiffs have been 
damnified by reason of his improper conduct, 
the rights and liabilities of the parties must 
be determined in a separate suit framed in 
such manner as the parties may he advised. 
We bold, accordingly, that the deposit was 
properly made to the extent of Rs. 12,oof) ; 
and interest may legitimately be calculated 
on the excess deposit at the rate of 12 per 
cent, per annum. The result' is that the 
plaintiffs are entitled to be indemnilied in so 
far as interest upon the sum ot Rs. 20,Rot) 
at the rate of 12 per cent, per annum is 
concerned. This up to tue -list May 10l*» 
amounts to Rs. 5,800. Out of this sum, the 
defendant may rightly be charged with 
interest at the rate of 12 per cent, per annum 

upon Rs. 12,o50, that is, Rs. 3,514. 1 be 

Receiver must beheld responsible lor tin* 

balance, namely, Rs. 2,352. Consequently, in 
addition to the sum already found due from 
the Receiver to the plaintiffs, he must he 
held liable for the further Sum of Rs. 2,1152. 

The second question we have to consider 
relates to the costs of the proceedings before 
the Commissioner ns also the costs of the 


bearing before this Court. As regards the 
costs before the Commissioner, it is manifest 
that there was a protracted inquiry for 
which the parties as well as the Receiver 
must be held responsible. But it cannot be 
overlooked that the Receiver throughout has 
resisted an examination of the accounts, and 
if be bad done bis obvious duty, the appoint¬ 
ment of a Commissioner would have been 
unnecessary. Wo, therefore, direct that the 
Receiver be held responsible for half the 

costs of the commission, namely, Rs. 1,710. As 
the plaintiffs have paid the costs of the Com¬ 
missioner, this sum will be pa id by the eceiver 
to the plaintiffs. In so far as the other half 
is concerned, the plaintiffs will bear a two- 
thirds share thereof, namely Rs. 1,140, and 
the defendant will bear an one-third share, 
namely Rs 570. Consequently, the defendant 
will pay Rs. 570 on this account to the 

plaintiffs. As regards the costs of the hear¬ 
ing before this Court, the defendant 1ms 
not entered appearance and lias incurred no 
costs. The plaintiffs are entitled to get 
their costs which we assess at ten gold 

The final result may be summed up ns 
follows. The Receiver must pay to the 
plaintiffs the sum of Rs. 2,480 on the 
accounts taken. He must also pay Rs. 2,352 
■ 111 account of interest on the sum which 
the plaintiffs were obliged to deposit in 
Court at bis instance. Ho must further 
pay Rs. 1,710 on account of costs of the 
commission and Rs. 100 on account of costs 
of this Court. The aggregate sum payable 
by tlu* Receiver to the plaintiffs is 
Rs. 0,708. The defendant will pay to the 
Receiver Rs. 15,030 on the accounts taken 
and Rs. 4,088 as interest on the loan 
incurred by the Receiver tor bis benefit. The 
aggregate sum payable by the defendant 
to the Receiver consequently amounts to 
Rs. 10,124. Tlu* defendant will further pay to 
the plaintiffs Rs. 3,511 on account of in¬ 
terest on the sum deposited by the plaintiffs 
in Court, lie will also pay to the plaintiffs 
Rs. 570 on account of costs of the Commis¬ 
sion. The aggregate sum payable by the 

defendant to the plaintiffs, therefore,amounts 

to Rs. 4,084. The plaintiffs will have a first 
charge to the extent of Rs. 6,70b upon the 
sum of Rs. 19,124 payable by the defendant 
to the Receiver. The plaintiffs will also 
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Imve a personal remedy against the Receiver. 

L he Receiver a vi 11 be personally responsible 

for the loans that lie has incurred, and the 

estate will not, as between the parties to 

the present proceeding, be liable on account 
of those loans. 

We are informed that a sum of Rs. 1,9.30-4-!) 
is m deposit, namely, Rs. 1,020 refunded 
by Babu Dwarka Eauth Chuckraberty and 
Rs. 330-4-9 brought into Court by the Recei vei¬ 
ns the cash balance in his hands. The plaint¬ 
iffs will be entitled to a two-thirds share of 
this sum, namely, Rs. 1,300-3-2, and the 
defendant will be entitled to Rs. 650-1-7 The 
plaintiffs will be at liberty to withdraw 
whatever now remains in deposit out of the 
sum of Rs 20,950. The plaintiffs will also 
be entitled to apply Rs. 650-1-7, now stand¬ 
ing to the credit of the defendant, in part 
satisfaction of the Rs. 4,034 payable by the 
defendant. The Receiver will make over to 
the parties all the title deeds and all the 
papers of the estate in his custody. The 
order of this Court as to the payment of the 
various sums will, if necessary, be executed 
as a decree of this Court. 

On the sums now decreed in favour of-the 
plaintiffs, they will be entitled to interest at 
the rate of 6 per cent, per annum from the 
31st May 1913 against the Receiver as also 
against the defendant. But the Receiver v ill 
be entitled to interest at the rate of 12 per 
cent, per annum upon the aggregate sum 
allowed in his favour against the defendant. 
We make this order in favour of the Receiver 
on the ground that the major portion of the 
sum decreed in bis favour consists of borrow¬ 
ed money which we understand carries 
interest at 12 per cent, per annum. 
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CALCUTTA HIGH COURT 
Oki-kr No. 3343 or 1913 ,.v Am.n-.vnoN i.vthf 
matter or Civil Hulk No. 1127 or 1911 

June 5, 1914. 

Present: Justice Sir Asutosh Mookerjee Kt 
« ind Mr. Justice Reachcroft. 

RASH MAN I DAS1 and another_ 

Petitioners 

UAliW.A KANT SARKAR 

Receiver and Suretv—O mwrn P\ptv 

interest 'em ^ balatlc^hnpnlj hh-J v*^ W’* a . e,,t of 

also for the costs of f- c ,10 ^ ^. v him as 

«.ri!y or .Crh- — 

Receivers default, such us the'<>f tl.c 
,0 ti,k0 neeoiuits, of nil attachment fL 

takcn to 

The principle is that the liability 
flic bond of a Receiver comi;*; i !■ ‘ s ,rer . v upon 
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of those duties which mav nrm n Wolntion 

within the scope of his , 01 ' 10 Ss, id to ho 

other words, the surety itTT'V? M K “.^ i 'or, in 
of liability incurred by the Ho' * V n, . v m rosppe f 
«* Receiver. To .kJrni^ 

l.ahility has been ineum-d ' hv'the']; “. part . ,V,,I " r 
capacity as Receiver the test l, i J . t '. e,Vor 1,1 his 

Receiver be made accountaW is ' ™nl.l 

m the account proceedings j n "* that respect, 
surety is not liable; if he could l,e Jr^ 
,-K-eedingus Heeeive, the sure!.v’ffi % 


the lieceiver, is entitled m'Vtaud' ’h, ^‘“'"i 1 u "" illst 
b? P-'inl to the Kcceiver. [J, 34 [.J'j’ j'"" 1 * ordered to 
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the suretjrrbond w-i S "“ st f" ces “ndei- which 
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Judge of tlie 24-Perganahs. The Receiver 
was appointed on condition of his furnishing 
personal security for Rs. 5,000. A lie 
Receiver took possession of the estate and 
received the rents and profits, but never 
furnished the security. Proceedings were 
subsequently instituted in the Court of the 
Subordinate Judge to take the accounts of 
the Receiver. The Subordinate Judge directed 

that the estate be released, if the plaintiffs 
brought into Court, for payment to the 
Receiver, a specified sum of money to 
enable the latter to discharge the liabilities 
which, he alleged, he had incurred for the 
benefit of the plaintiffs in the course of 
the management of the estate. The deposit 
was made under protest. The plaintiffs 
next applied to this Court for proper direc¬ 
tions as to the mode in which the accounts 
of the Receiver were to be taken and 
obtained an ml interim order that the sum 
deposited might be retained in Court till 
the accounts had been fully investigated. 
The decision of this Court, upon the ques¬ 
tions raised at that stage, will be found 
in our judgment,dated the 29th May 1011, 
Mohini Mohan Pntra v. Barntla Kant Sarkar 
(1). The proceedings to take the accounts 
of the Receiver were subsequently trans¬ 
ferred to this Court, and while a report 
on his accounts by a Commissioner and the 
objections thereto were under examination 
here, it was discovered that he had not 
furnished security as directed by the Court 
which had appointed him Receiver. This 
Court, thereupon, on the 8th April 1918, 
directed him forthwith to furnish the security. 
This order was carried out on the next 
day, and one Shama Kant Chatterjee exe¬ 
cuted a surety-bond along with the Receiver. 
By this bond, the executants jointly and 
severally bound themselves to pay to the 
Registrar of this Court a sum of Rs. 5,000. 
The material portion of the bond is in 
these terms: "The condition of this obliga¬ 
tion is such that if the above bounden 
Baroda Kanta Saroar shall duly account 
for all and every the sum and sums of money 
which he has already received on account 
of the rents and profits of the immoveable 
property of the said estate and shall duly 
pay the balance which shall be certified 
to be due from him as this Court shall 


^1) 1*2 lud. Gas. 780; 14 G. L. J. 440. 


direct, then this obligation shall be void 
otherwise, it shall remain in full force.” , 
The accounts have now been taken and it 
has transpired that not only is the Receiver 
not entitled to receive any money from 
the plaintiffs, but he is liable to pay Rs. 6,708 
to the plaintiffs, as determined by our 
order, dated the 23rd July 1913 [Baroda 
Kanta Sarkar v. Bashmam Past (2)]. The 
plaintiffs have now applied to this Court 
for an order upon the surety under section 
145 of the Code for the payment to them 
of Rs. 5,000 or of such smaller sum as 
remains unpaid by the Receiver to them 
under the orders of this Court. On behalf 
of the surety, objection has been taken to 
three of the items for which the Receiver 
has been made liable to the plaintiffs, 
namely, first, costs of the proceedings to 
take accounts, secondly, interest on the sums 
for which the Receiver has not duly 
accounted, and, thirdly , interest on the sum 
deposited by the plaintiffs in Court at tho 
instance of the Receiver for the release of 
the estate. It has been argued that though 
the Receiver may have been made justly 
liable to the plaintiffs for all these sums, 
the surety is under no obligation to pay 
them, though, he concedes, he is responsi¬ 
ble for the principal money for which the 
Receiver has not duly accounted. We are 
of opinion that the objections taken by the 
surety are not well-founded. 

It is well-settled that the surety for a 
Receiver is liable to the payment of interest 
on balances improperly retainted by him 
as also for the costs of proceedings in 
Court necessarily or properly incurred in 
consequence of the Receiver’s default, such 
as the costs of a proceeding to take 
accounts, of an attachment for failure to 
account, of an application for his discharge 
and for the appointment of another person 
in his place, and of any proceedings taken 
to enforce the recognizance. The leading 
decision on the point is that of Sugden, 
L. C., in Mavnsell v Egan (3) where he 
affirmed the decision of Blackburn, M. R. 
in Maunsell v.< Egan (4). As the Lord 
Chancellor pointed out, the condition was 

(2) 28 Ind. On*. 25; 20 C. L. J. 118. 

(8) (18U>) 9 Ir. Eq. Rep. 288; 8 Jo. & Lat. 251 j 
72 R. R. (50. 

(4) (1845) 8 Ir. Jfiq. llej). 872, 
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tliat the recognizance shall be void if the 
eceiver shall duly account for sums received 
and shall duly pay the balance found due; 
le costs of the proceeding to take the accounts 
-a\e ieen incurred as the necessary conse¬ 
quence of the neglect of the Receiver duly to 
render an account, and the liability for 
interest is also attributable to the same 
cause. The recognizance has, therefore, 
become absolute, and to the extent of the 
sum or which it was acknowledged, the 
surety must be responsible for the loss 
occasioned by the default which rendered the 
recognizance absolute. This exposition has 
been repeatedly followed: MacDonaghs, Lire 

V° j , S ™ art v - Flond(6), Walters v. Walters^), 
In re Nugent's Estate ( 8 ). In the case of In re 
Graham-, Graham v . Naakes (9), Chitty, J., re¬ 
erred to the judgment of Eldon, L. C., in 
Dawson v. Itaynes(lO), and stated the law in 
these terms: The surety is answerable to the 
ex en o the amount of the recoginzance for 
whatever sum of money, whether principal, 
interest or costs, the Receiver has been liable, 
including the costs for his removal and of the 
appointment of a new Receiver in his place.” 
We may take it, then, as the general rule that 
the surety of a Receiver is answerable, to the 
amount secured by his recognizance, for such 
interest as well as for such principal as the 
Receiver is liable to pay, and also for such 
costs as may be thrown on the Receiver, 
he objection of the surety as regards the 

B - rfts £ 
zsrazsa. “”“ 1 ' ”“ i — 

haTalgue^thafT 6 tXSy 

cW examination, the }£.'% 

to be groundless. The deposit was intimated 
associated with the discharge of the duties of 
the Receiver and of his liability to render an 

(5) 0 876) 10 Ir. Eq. Rep. 269 

(6) (1883) 49 L. T. 467. P 

( 8 ) 0 ! I i 1 T It n Eq ' ® Pp - 335 ' 

S0 ( B O R l l S J»? 2 Russe11 at p. 471; 38 E. R. 4U{ 


account of tlie rents and profits received by 
him. The Receiver was called upon to 
account. He subhiittted a statement of 
accounts, which was accepted by the Subordi¬ 
nate Judge without due scrutiny and which 

showed that he as Receiver was entitled to 
obtain a large sum from the plaintiffs. The 
plaintiffs protested that the accounts were 
unreliable, that nothing was due from them, 
and that if the accounts were properly taken, 
they would be found entitled to receive a 
large sum from the Receiver. The Court 
at the instance of the Receiver, summarily 
overruled this objection, and compelled the 
plaintiffs to bring into Court the sum claimed 
by the Receiver as due to him on his accounts, 
so as to enable him to apply the money to 
discharge the liabilities which, he alleged, he 
had incurred for the benefit of the plaintiffs. 

1 lie plaintiffs were compelled, in these cir¬ 
cumstances, to bring the money into Court The 

accounts were then examined in detail by order 

of this Court, and it transpired ultimately that 
the claim of the Receiver against the plaintiffs 
was wholly unfounded. The Court accord¬ 
ingly held the Receiver liable for interest on 

n- winch tly, plaintiffs had been 

obliged to deposit at his instance. We are of 

opinion that for this sum also, the surety is 

liable on his bond, as it is not fairly dis- 

was held liable to pay on 22 ^hT 

the Habiluv o a f CC ° Unte 4 d ‘ The Principle » that 

WRer t^Str X*tets 1 <jf “ 

of _ JU1 Ule discharge 

Ot 1 IS duties is.limited to cases of a violation 

responsible » 

fe- awMii), iw 

SSL tS f <12) - T » 

has been „„ Ld 

b« cap.c ity «. RecehL iL LLT i" 

applied is, could the Receiver be " I* 

l»bl,; A. c„„ld”£ 

01) (1907) 2 Oh, e |W C 7fi l '[ r ")A| ln . i i’ e P , 'ooeed- 
864; 51 s. J. 482. * Ch - oS 0; 90 L. T 
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ugs to take liis accounts. that the plaintiffs 
were bound to proceed against him by way 
of a separate suit to recover the interest on 
the deposit. This was overruled, on the 
ground that the liability he had incurred 
arose out of an act done by him in the dis¬ 
charge of his duties as Receiver,'and not in 
relation to a matter beyond the scope of his 
appointment. This shows conclusively that 
the objection in the present case is not 
sustainable. 

We direct accordingly that an account be 
prepared of the sum still due to the plaintiffs 
from the Receiver under the order of 
this Court after deduction of the various 
sums which have been paid from time to 
time and that the surety be called upon 
to deposit the balance in this Court within 
one month of the date on which notice of 
the ascertained amount is served on him. We 
may add that when the surety thus satisfies 
the claim of the plaintiffs, he will be entitled 
to stand in the place of the Receiver to the 
extent of this payment made by him, and, to 
reimburse himself from the sums ordered to 
he paid by the defendant, Ram Narain Patra, 
to the Receiver [Glossop v. Harrison (13), 
In re , British Power Traction (V, Halifax 
Bank v. British Power Traction Co. (14)], 
without derogation of his right to sue the 
Receiver: Henderson v. Skerrett (15). There 
will be no order as to the costs of these 
proceedings. 


(13) (1814 Cooper 61; 3 Yes. A B. 134; 35 E.R. 429. 

(14) (1910) 2 Ch. 470; 79 L. J. Ch. 666; 103L.T.451; 
04 S. J. 749. 

(15) (1842) 5 Ir. Kq. Rep. 404. 


PRIVY COUNCIL. 

Amur, KUOM the Allahahad Hir.ii Count. 

November 25. 1914. 

Present :—Lord Dunedin, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 
Knnwar DIGAMBAR SINGH— 
Plaintiff—Appellant 

versus 

Knnwar AHMED SAYEEI) KHAN— 

D e f e n i) a n t— Respond i; nt . 

Pre-emption—Origin mill growth of right of pre¬ 
empt ion- -'Waph-uUuvz, t -videntiary rat no of — Suit for 
preemption — Custom—Pc eject port it ion of malmi_ 


Effect of perfect partition—Xn new wajib-ul-nraiz 

for new maiials framed—Custom or contract — 

• • 

Proof—Claim by a sharer in one of the new mahals 
to pre-empt property in a nattier of those mahals in 
which hr nos not a sharer, maintainability of. 

IVe-omption in village communities in British India 
had its origin in the Muhammadan Law as to pre¬ 
emption, and was apparently unknown in India 
before the time of the Moghul rulers. In the course 
of time customs of pre-emption grew up or were 
adopted among village communities. In some 
cases the sharers in a village adopted or followed 
the rules of the Muhammadan Law of pre-emption; 
and in such eases the custom of the village follows 
the rules of the Muhammadan Law of pre-emption. 
In other cases where a custom of pre-emption exists, 
each village community has a custom of pre-emption, 
which varies from the Muhammadan Law of pre¬ 
emption and is peculiar to the village in its pro¬ 
visions and incidents. A custom of pre-emption was 
doubtless in all cases the result of agreement 
amongst the share-holders of the particular village, 
and may have been adopted in modern times and in 
villages which were first constituted in modern 
times. Rights of pre-emption have in some provinces 
been given by Acts of tho Legislature and rights of 
pre-emption have also been created by e mrraet 
between the sharers in the village. But in all eases 
the object is as far as possible to prevent strangers to 
a village from becoming sharers in the village. 
Rights of pre-emption when they exist are valuable 
rights, and when they depend upon a custom or upon a 
contract, the custom or the contract, as the case may be, 
must, if disputed, he proved, [p. 38 col. 'J, p. 39, col. I. J 

A wajibul-arz containing statements as to rights 
of pre-emption which are not in contravention of 
Muhammadan, Hindu or other law, is by itself good 
prima facie evidence of a custom of pre-emption which 
is stated in it and though such evidence may bo 
rebutted by other evidence, the wajib-ul-arz does not 
require to he corroborated by evidence of instances 
in which the custom has boon enforced, [p. 40, col. 1.^ 

In a pre-emption suit, tho question of the existence 
of the right must depend upon the circumstances of 
each case and the inferences which may legitimately 
he drawn from tho evidence in the case. [p. 39, col. 2j. 

Whore a mouza constituting one mahal has been 
perfectly partitioned into separate mahals and no 
now wajib-ul-araiz are framed nt partition it docs not 
follow, as a matter of law or principle, that the custom 
or contract as to pre-emption in force before partition 
is no longer to have effect or operation, but. the 
question whether there is such a custom or contract 
in each ease is that of the construction of tho naturo 
of tho particular custom on which the claim for pre¬ 
emption is based and whether the custom can apply 
to the altered state of things which comes into 
existence when n perfect partition has been effected, 
fp. 39, col. 1.] 

Dalgajan Singh v. Kalka Singh, 22 A. 1; A. W. N. 
(1899) 111, approved of. 

Where after tho perfect partition of a mouza, 
constituting one mahal , into separate mahals for 
which no waiib-ul-araiz were framed on partition, a 
sharer in one of the new mahals claimed the right to 
pre-empt property in another of those mahals 
wherein he was not sharer; 

Held, that it was not sutHcieut to entitle tho 
claimant to n decree to prove that prior to tho 
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partition of the mouza the custom of pre-emption 

existed amongst the sharers thereof, bur that it was 

necessary tor him to show, either on the construction 
of the wyib-nj-araiz for the mouza framed prior to 
the partition thereof or by other evidence, that the 
custom of pre-emption which obtained in the un- 
partitioned mouza survived a partition of the mouzu 

* H ; ,hal * so asto K»''e the claimant the 
n 0 ht claimed in the altered state of things which 

[p m aV c^l i X j 1StGnCe " hen thG partition was * eff eoted. 

Appeal from a decree of the High Court 
at Allahabad, dated the 15th July 1912 
reported in 16 Itid. Gas. 361, reversing that of 
the Subordinate Judge of Aligarh, dated the 
28th March 1911. 

FAC lb. The suit in which the said 
decree was passed was filed by the 
appellant against the respondent and one 
Bhawani Das to enforce the r-ght of pre¬ 
emption over certain property detailed in 
the plaint which had been * ,ld by the 
said Bhawani Das, to the resp ndent, who 
denied the appellant’s right t pre-empt. 
Ihe said Bhawani Das did not ppear. 

The property in suit was sil ate in the 
Aligarh District and formed pa t of Mauza 
Bala Kher (otherwise known a Pala Kaser 
or Bilaksir) in which both t 1 ) appellant 
and the said Bhawani Das were sharers 
and in which it was alleged that the 
usage of pre-emption existed, the right 
thereto having been recorded in the wajib-ul- 
arz of the village in 1863 and 1870. 

In the year 1905 the said mauza , which 
up to that time had been jointly assessed 
as one mahal , was partitioned and five 
separate mahals appeared to have been con¬ 
stituted and the shares allotted to the 
appellant and the said Bhawani Das fell under 
two separate mahals , but no new ivajib-ul-arz 
was recorded at the time of such partition. 


nof affected by fho parti!ion of the said 
man: a. 

On appeal the High Court held that after 
the perfect partition of the said mauza in 
l90;j tlle «*iil it'll jih nl-nraiz, which were 
prepared long before the partition, were not 
sufficient to establish a custom of pre-emption 
in favour of the appellant, and there being 
no other evidence the appeal was allowed 
and the suit dismissed with costs. The 

appellant thereupon appealed to His Majesty 
in Council. 

Mr. Lowndes, for the Appellant The 
mnb-ul-araiz of 1663 and 1870 clearly prove 
that the custom of pre-emption existed 
amongst the co-sharers of the mauza. In 
1863 all the sharers were Muhammadans 
and it is undoubted that under the Muham¬ 
madan Law there must have been the custom 
of pre-emption amongst them : See Syed 
Ameer Ali’s Muhammadan Law, 4th Edition 
Volume 1, page 718. If that right is by 
contract, the contract could not be rescinded 
except by the consent of all the co-sharers 
and the right could not be put an end to 
by one of them obtaining a partition. But 
it is contended that there was a perfect 
partition which put an end to the right 
which admittedly existed prior thereto It 
is, however, submitted that there was no 
perfect partition of the mauza into separate 
mahals within the meaning of section 107 and 
section 3, sub-section 1 , of the North-Western 

Frovinces Land Revenue Act (XIX of 

lo/j;. 


By a sale-deed dated the 12th July 1909 
and registered on the 6 t»> August 1909, the 
said Bhawani Das sold one property in suit 
to the respondent to whom it had already 
been mortgaged with possession, the res¬ 
pondent being apart from his rights under 
such mortgage a stranger to the said mauza. 

. The Subordinate Judge decreed the suit, 
being of opinion that the right of pre¬ 
emption existed in respect of the property 
comprised m the said mauza, and that the 
appellant as one of the proprietors of the 
vi age was entitled to purchase the pro¬ 
perty in suit in preference to the respondent, 
who was a stranger, and that this right was 


It is an essential thing for a mahal to 
have a separate Record of Rights framed for 
it. But no such separate records have been 
framed after the alleged perfect partition in 
this case It is, therefore, submitted that 
the right in question still exists and that 
the appeBant ,s entitled to have his suit 
decreed The cases on the question take three 
different views. Firstly, that the customer 
contract of pre-emption remains in force for 
partition: Gokal Singh v. Mann it Lai (1) 
Janki v. Ram Pariah Singh ( 2 ) and 
Sardar Singh v. Ijaz Husain Flian ( 3 ). 
secondly, a, perfect partition puts an end to the 
right : Ghure v. Man Singh (4); and thirdly, 

fl) 7 A. 772; A. W. N. (1885) 263 
(2) 28 A. 286; 2 A. L. J. 833; A. W. N 
3) 28 A. 614; A. W. N. (1906) 134 
(4) 17 A. 226; A. W. N. (1895) 70.' 


(1906) 2. 
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tlmt whether the right survives perfect 
partition depends upon the circumstances in 
each case : Palgaujan Singh y. Kalka 
Singh (•>). In Shtnm Similar v. Amanat 
Begum III) d was decided that the existing 
mii/h-nl-iir: at the time of partition must 
lie presumed to subsist and govern the 
separate maha/s , until it has been shown 
that new ones were made for them. Reference 
was also made to Jug/am Snhai v. Mahahir 
1'rnsad (7), (hd>ind Ham v. Masih IJllah- 
K/iun (S), Puri v. Jitran Ham (9), Hoh/raji 
Ditha/n v. i'nhnhean Bhagat (10), ('hipliur 
v. A/nJnJ Halim (11), Bengal Regulation 
YU of 1S22, section 9, and Wilson's 
(1 lossary for the meaning of pa/idari and 

rh a iga-rh a r/-frn nrrs. 


Messrs. PrCirngllirr , K. (and Dnhe y 
for the Respondent :—The custom of pre¬ 
emption is adopted from the* Muhammadan 
Law, under which it depends upon the pre- 
emptor being a sharer in the malud wherein 
the land in question is situate. In Hamilton’s 
Hedaya, Book 38, Chapter 1, the word 
used is partner,’’ other commentators use the 
word co-sharer.’ \\ here any variation from 
tlie Muhammadan Law of pre-emption is set 
up, as in this case, the custom alleged must 
be strictly proved like any ordinary custom. 

I he appellant is not a co-sharer in the 
mahal in which the land sold was situate, 
and he has not proved any custom applic¬ 
able to the facts of his case. Directly a 
person ceases to be a co-sharer, the right 
of pre-emption, which is only a personal 
right, ceases too. They relied upon Canga 
Singh v. L'Iml/ I/ill (12), Pignmfair Missrr 
^ • ham [jul lug/ (LI), (Inpaf Saha v. 

(l/noilliraprr.Jiat] (1|.) and referred in Shiam 
Similar v. Amanant Begum (fi), Jag,Jam 
Snhai y. 1 [ahihir Vrasa,I (7), JaJn hal 
Saha v. Jnnhi Karr (lb), HuiJaiuH Parshad 


(r>) 22 A. 1 A \\\ X. (1H0SI) 111. 

(<;) 9 A. 2;u a. \\\ x. ( isst) 21. 

i7* 28 A. fit); 2 A. b. ,1. -tS2; A. W. X. (1905) 100 
(H) 20 A. 205, -I- A. b. .T. 157; A. \V. X. (1007) 50 
(0) 0 lud C’as. 17; 52 A. 205; 7 A. L. ,T. 155. 

(10) 7 lad fa*. 080; 55 A. 100: 7 A. L. J. ’0 0). 

(11) 0 bid. 0ns. 25; 55 A. 200: 8 A. b. .T 25 

(’2) 12 hid. Oas. 08; 55 A. 605 si I p. 015; 8 V b I 
090. 1 


H5' H r. 701. 

(14 > 2 \Y. I{ 47 

(15) ’5 hid. fas. 050; 50 f. A. ’01; 10 
555; 11 Af .b. T. 50h (1012) M.W.’n. 
L. .1. 484; 0 A. L. J. 525; 14- Bom. b. It 
L. J.28; 50 C. 015 (P. 0.). 


C. W. X. 
480; 15 0. 
450; 25 M. 


v. Sheikh Mir Muhammad (16), Badr 1 
Pramd v. Hashmat Alt 17), Mathra Prasad 
v. Ncnichand (18), Palganjan Sinjhy. Kalka 
Singh (5), Act XVIII of 1876, sections 6 to 
10, and Thomasson’s Directions for Revenue 
Officers in the North-Western Provinces 
(Edition 1858) pages 1, 59 and 53. 

Mr. Lowndes in reply:—The right of pre¬ 
emption after partition liasbeen allowed in a 
dozen cases after the Full Bench decision in 
Dalganjan Singh v. Kalka Singh (5). The 
point that the right was dependent upon the 
pre-emptor being a co-sharer, involves in¬ 
vestigation of facts, and as it was not raised 
in the Courts below it should not be 
entertained at this stage. Reference was 
made to Thomasson's Directions for Revenue 
Officers in North-Western Provinces (1858 
Edition), page 240. 

JUDGMENT. 

Sin JoHX Ene.ii.—The suit in which this 
appeal has arisen was brought on the 6th 
August 1910 in the Court of the Subordinate 
Judge of Aligarh by Kunwar Digambnr 
Singh, who is the appellant here, against 
Kunwar Alnnad Sayeed Khan who is the 
respondent to this appeal, and one Bhawani 
Das to enforce a right of pre emption to 
which Kunwar Digambnr Singh claimed to 
be entitled, under a custom which he 
alleged to be prevailing in Manza Pala Kher 
in the the Distinct of Bulandshnhr. 

The respondent here, Kumvar Ahmad 
Sayeed Khan, who was the vendee of the 
property in dispute, by bis written statement 
denied that there was any custom of pre¬ 
emption in Manza Pala Kher and alleged 
that.— 

Manza Pala Kher was divided by prefect 
partition and entirely separate mahah were 
formed. After the said partition no connec¬ 
tion of any kind was left among the co¬ 
sharers of the different mahals , nor did any 
joint right, based on the terms of any 
n'ii.iili-nl-itrz , subsist among them.” 

The date of the sale in respect of which 
pre-emption is claimed was the 12th July 
1909. In 1905, Manza Pala Kher, otherwise 
known as Maaza Pala Khaser and ns Manza 
Bilaksir, was, on the applications of certain 


(HI) J. P.’s App.No. 17. 

(17) 1 A. L. J. 55. 

(18) 2 A. L. J. 261. 
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of the then sharers in the mauza , partitioned 
into five mahal s , of which two were named 
respectively balig Ram and Bhawani Das. 
On the partition each of the five newly form¬ 
ed mahal s became separately responsible for 
the revenue assessed upon it, but did not 
become responsible for the revenue assessed 
upon any other of the five mahal*. Xo separate 
Record of Rights was before this suit framed 
for any of the five new mahal#. 

. ^ ^ ie Property sought to be pre-empted is 
in Mahal Bhawani Das, in which mahal the 
appellant had not a share at the date of the 
sale ; he was, however, at that date a sharer 
in Mahal Salig Ram, in which mahal neither 
the respondent nor his vendor, Bhawani 
Das, was a sharer. The respondent was not 
at the date of the sale a sharer in any of 
the five new mahals; he was, however, the 
mortgagee in possession of part of the share 
of Bhawani Das, the vendor, in Mahal 
Bhawani Das. The appellant and Bhaw'ani 
Das are not related to each other. The 
respondent, who is a Muhammadan, is not 
related to the appellant or to Bhawani Das. 

1 rior to the partition of 1905 Mauza Pala 
Kher was an unpartitioned mauza in which 
the appellant and Bhawani Das were 
sharers. Of the history of Mauza Pala Kher 
prior to 1863 their Lordships are unaware, 
but in 1863 all the sharers in the mauza were 
apparently Muhammadans. 

The evidence to prove the custom of pre¬ 
emption upon which the appellant’s claim 
is based, consisted of extracts from a icaiib- 
ul-arz of Mauza Pala Kher of 1863, upon 
extracts from a wajib-nl-arz of the same 

( aildof a judgment of the 
Subordinate Judge of Meerut in 1875 in a 

suit for pre-emption which was confirmed 

by the High Court at Allahabad in 1876 

Ihe cause of action in that case arose, of 

a ! TT t0 the Petition of Mauza 

a Kher, but the judgments do afford 

evidence that there existed in Mauza Pala 

Kher a custom of pre-emption under which 

a relation of a vendor—sharer in the mauza 

—was entitled to pre-empt on a sale to a 

stranger to the mauza, but that is not the 

custom upon which the appellant must rely 
in this suit. b 


In future • every co-sharer mortgagor 
or mortgagee shall as such be at liberty to 
make transfer. But he shall make transfers 
first in favour of his own and ckjuihh 
brothers and after them in favour of co¬ 
sharers in the khata and pat/i as well as in 
favour of the proprietors of the village. If 
none of them take he shall be competent 
to make transfers in favour of strangers. 
If there is a dispute regarding difference in 
consideration it shall be decided by 
arbitration.” 

The tcajih-iil-arz of lb63 was signed by 
all the sharers and by some, if not all, of 
the mortgagees. 

The corresponding clause in the irajib-ut- 

ai~ of lb/0, as translated in the record, is 
as follows :— 

In future co-sharer mortgagor or mort¬ 
gagee has as such power. He shall have power 
to make transfers first to his own and 
ckjaddi brothers and next to co-sharers in the 
khata and patti as well as to proprietors. If 
none of the aforesaid persons takes he shall 
have power to transfer it to a stranger If 
there arises any dispute as regards the price 

being more or less it shall be decided by 
arbitration. J 

, ± ? aragl ' a P h n of the it'ajilj-ul-ar: of 

V*; 8 expressly stated: “ Custom as to 
pre-emption—pre-emption is allowed.” 

iheie can be no possible doubt that the 
clauses to which their Lordships have 

Pala"!?! S** - Vl T^ 1,e * hmn 

Pala Kher had in 1863 and in 1870 agreed 

mau-l I 0 + CUS , t0m ° f pre * em Ption in the 

J* 18 *? be Presumed, as the contrary 
has not been shown that the 'cajib-td-arz of 

1-63 and the icajtb-ul-arz of 1870 had been 

properly prepared in accordance with the 

law then in force, and with the “Directions 

for Revenue Officers in the North-’Western 

Provinces of the Bengal Presidency,” which 

had been promulgated under the authority 

vinces. Lleutenant - Gov enior of those Pro- 


Pak KhT * n-T the wa J ib -"l-*rzoi Mauza 
16th 7 i ri!! Ch 1vas Prepared on the 

as it iViw 1 ^ 6 ! 3 ’- aS translat ed and so far 
aS “ material, is as follows 


The references in the clauses above men 

obTcure The°O gaS ' 01 ' S • are 

LvfLtS ZtT: f*, 

.ts“S”?» -;S 

Own or his elijaddi brother ‘““h. ‘°< h “ 
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prietor in the mauza, and if they should refuse 
to purchase it he might assign it to a stranger, 
and in the same way if a mortgagee should 
wish to assign his mortgagee's interest his 
right to assign it should be similarly limited. 
In their Lordships’ opinion it was not meant 
by the clauses, to which they have referred, 
to treat mortgagees as such as sharers in 
the mauza and to confer on them a right 
to pre-empt. 

Having regard to some of the decisions 
of the High Court of Allahabad, which have 
been referied to in the arguments in this 
appeal, it is unfortunate that the record 
which is before this Board does not show 
what was the vernacular word in the trujib- 
ul-araiz of 18(13 and 1870 which has been 
translated as “co-sharer,” or what was the 
vernacular word in the trnjib-ularz of 18(13 
which has been translated as “ village.” 


The waj/b-ul-arz of 1863 contained a clause 
as to partition which, as translated in the 
record, was as follows : 

7. Partition, separate and compact. 

“Every one can get his property partitioned 
to the extent of his share. And, if the area 
be compact, he can also got a separate mnhal 
formed. If at the time of partition the grove 
of one person comes to be included in the 
lot of another, the planter of the grove shall 
remain in possession as before, but 
the planter shall (have to) give land 
of the same quality in exchange. As to a 
well the costs of consl ruction shall be 
given to the person who constructed it. 
If the kittulkcib'/it land oi one person conies 
into the possession of another, then he 
(the person in possession) shall relinquish 
it of his own accord or shall pay rent as 
a tenant.” 


It appears to their Lordships that it may 
reasonably be inferred from this clause that 
tile sharers of 1 So 3 in Mauza Pala Kher 
not only contemplated that the mauza 
might subsequently be partitioned info 
separate ma/ials , but also intended that on 
a partition off from the mauza of a separate 
muhal the sharers in the other mahah or 
in the unpartitioned portion of Mauza Pala 
fxhcr should, as such ; have no share or 
other proprietary interest in the separated 
tntthol. It does not appear from the 
extracts from the ivajib-nl-arz of 1^70 
which are printed in the record, whether 


the icaifb-ul-arz of 1870 contained a similar 
clause, but it probably did. 

It appears from the rubkar of the 5th 
December 1902, which was drawn up for 
the carrying out by the ami a of the 
partition of Monza Pala Kher, that the 
partition should be a perfect partition; 
that a grove should be allotted to the 
mnhal of the person who had planted it, 
and that a Muhammadan tomb, which stood 
in the abatli, should be allotted to the share 
of the Muhammadans. 

The Sub- rdinate Judge of Aligarh found 
that a custom of pre-emption prevails in 
Manza Pala Kher; that the partition of 
the mauza and the separation of the 
plaintiff’s mnhal Salig Ram from that of 
the vendor did not affect the custom of 
pre-emption ; and that the plaintiff, the 
appellant here, had a right to pre-empt as 
against the vendee, the respondent here; 
and on the 28th March 1911 he gave the 
appellant a decree for pre-emption. 
From that decree Kunwar Ahmad Sayeed 
Klmn, the respondent here, appealed to 
the High Court of Judicature at Allahabad. 

The Chief Justice and Mr. Justice 
Tudball, before whom the appeal came for 
hearing, allowed the appeal and dismissed 
the suit. From the decree of the High 
Court this appeal has been brought. 

Pre-emption in village communities in 
British India had its origin in the 
Muhammadan Law as to pre-emption, and 
was apparently unknown in India before 
(ho time of the Moghul rulers. In the 
course of time customs of pre-emption grew 
up or were adopted among village com- 
muntitics. In some cases the sharers in 
a village adopted or followed the rules of 
the Muhammadan Law of pre-emption and 
in such cases the custom of the village 
lollows the rules of the Muhammadan Law 
of pre-emption. In other cases, where a 
rnstom of pre-emption exists, each village 
community has a custom of pre-emption 
which varies lrom the Muhammadan Law 
of pre-emption and is peculiar to the 
village in its provisions and its incidents. 
A custom of pre-emption was doubtless in 
all cases the result of agreement amongst 
the share-holders of the particular village, 
and may have been adopted in modern 
times and in villages which were first 
constituted in modern times. Rights of 
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pre-emption have in some provinces been 
given by Acts of the Indian Legislature, 
flights of pre emption have also been 
created by contract between the sharers in 
a village. But in all cases the ob,je 3 t is as 
far as possible to prevent strangers to a 
village from becoming sharers in the village. 
Rights of pre-emption when they exist are 
valuable rights, and when they depend 
upon a custom or upon a contract, the 
custom or the contract, as the case may be, 
must, if disputed, be proved. 

The only evidence in this case to prove 
that the custom, which is relied upon by 
the appellant, existed in Mauza Pala Kher, 
is afforded by the clauses relating to pre¬ 
emption which are contained in the wajib- 
til-araiz of 1863 and 1870. These clauses 
do, m the opinion of their Lordships, prove 
that prior to the partition of Mauza Pala 
Kher the custom of pre-emption, which is set 
out m the second paragraph of clause 2 
of the plaint, existed and was in force in 
Man a Pala Kher, but that would not be 
sufficient to entitle the appellant to a 
decree. It would be necessary for him to 
shovv, either on the construction of the 
ivajib-ul-araiz or by other evidence, that the 
custom of pre-emption which obtained in 
the unpartitioned Mauza Pala Kher would 
survive a partiton of that mauza into separate 
maialsy so as to give a sharer in one of the 
new mahals a right to pre-empt property in 
another of those mahals in which he was 
not a sharer at the date of the sale. 

This question was very carefully con- 

mtT rvf , aFull n Bench the Allahabad 
S C r °“f 111 . Valgmwn Singh v. Kalka 
8 (7 , W* ln which Sir Arthur 
Strachey C J., an d Mr. Justice Bauerji 

is That^th lat question in ea ch case 
is that of the construction of the nature of 

f,n- n!' r C CUSt " m on which th e claim 
foipre-emption is based and whether the 

custom can apply to the altered state of 

Wh,C1 . , come s i^o existence when a 
perfect partition has been effected. In 

that case as in this, no new wajib-ul-arz 

was framed on the partition. Their Lordships 

are not prepared to dissent from the view 

Mr. Justice Banerji i n the case which 

lanh T ref f red t0 > that “ where a fresh 

partition DOt been Prepared at 

' 14 d0es . , not follow, as a matter 
ot law or principle, that the custom or 


contract in force before partition is no 
longer to have effect or operation.” The 
question must depend upon the circum¬ 
stances of each case and the inferences 
which may legitimately be drawn from 
the evidence. In the present case their 
Lordships cannot overlook the fact that 
in 1863 all the sharers in Mauza Pala 
Kher were Muhammadans ; ' that Hindus 
were obtaining interests in the mauza as 
mortgagees ; and that the sharers in 1863' 
were contemplating that the mauza might 
be partitioned. 1 he right to obtain perfect 
partition, of course, existed. Nor can their 
Lordships overlook the fact that in 1905, 
when perfect partition was applied for’ 
Hindus had become sharers in Mauza Pala 
Kher, and that nothing was done on 
partition to provide that sharers in one 
mahal should have a right of pre-emption 
in respect of a sale in another mahal in 
which they were not sharers. Their Lord- 
ships are unable to draw the inference 
from the wajib-ul-aratz and the circumstances 
in this case that it was intended that, in 
case of a perfect partition of Mauza Pala 
Kher, a sharer in one mahal should have 
a right of pre-emption in another mahal 
in which he was not a sharer. 

The learned Judges who decided the appeal 
in this case in the High Court apparently 
considered that the evidence afforded by 
the wajib-ul-araiz of 1863 and 1870 did not 
prove any custom of pre-emption, and each 
of them also relied upon the fact that no 
evidence that the right of pre-emption has 
been exercised was given. The learned 

j iff Justlce also apparently suggested 
doubts as to the value of a wajib-ul-arz as 
evidence of a custom of pre-emption when 
unsupported by evidence that the custom had 
been enforced. As their Lordships have 
already intimated, they have no doubt that 
the clauses relating to transfers of shares 
in the u-ajib-ul-araiz of 1863 and 1870 stated 

, tbe sharer f in 186 3 and the sharers in 
1870 had agreed was the custom of pre¬ 
emption in Mauza Pala Kher. These 
clauses were inartistically drafted The 
Jcanungo or other official who collected 
information from the sharers in the mauza 
may have been a person who was as 
ignorant as they were of legal forms and 
legal phraseology, but before the wajib-ul- 

arats were si sned by the sharer? o V 



•to 


1KHIAN CASKS. 


‘•'HAT lAMAL JETILMAL V. REWACHAND. 

sanctioned by the Settlement Officer, the 
.sharers had an opportunity of objecting to 
any statements contained in them which they 
did not understand or did not consider to 
be correct. Pre-emption was a matter in 
which all the sharers were interested; it 
was a matter as to which they could agree 
as to what the custom in their maitza was. 
Pre-emption, with various incidents, limita¬ 
tions, and restrictions, prevails by custom or 
by special agreement amongst share-holders 
m very many, if not in most or all, of the 

village communities in the Province in which 
il Iauza Pa la Klier is situate. 

In agreeing as to the custom of pre-emption 
which should be inserted in the icujih-nl- 
(iraiz, the sharers were r.ot trying to establish 
any rule of inheritance in the nianza 
inconsistent with the Muhammadan or the 
Hindu Law of Inheritance and their Lord- 
ships fail to see on what principle state¬ 
ments in a tea jib -ul-arz a s to rights of pre¬ 
emption which are not in contravention of 
Muhammadan, Hindu, or other law, should 
nut be considered as reliable evidence of 
a custom of pre-emption. To bold tlmt a 

wa jib-ul-arz is not by itself good puma 
jorie evidence of a custom of pre-emption 
winch is stated in it and that the wajib-nl-arz 
requires to be corroborated by evidence of 
instances in which the custom lias been 
enforced, would be to increase the costs of 
litigation in pre-emption cases, and in many 
cases might practically deprive a sharer of 

his right. Of course the evidence as to a 

custom ot pre-emption afforded by a U'ajib- 
ul-arz may be rebutted by other evidence. 

I he appellant has failed to prove that 
lie is entitled to a decree. Their Lord- 
ships will humbly advise Plis Majesty that 
the appeal should be dismissed. The appel¬ 
lant must pay the costs of the appeal. 

Appeal it i missal. 

Sobcitors fur the Appellant: Messrs. 

J . Jj. II 11suit \ 

•Solicitor for the Respondent; Mr. Don,,I,is 

Grant. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

•SKcon u Civil Appeal No. 20 ok 1912. 

September 10, 1914. 

Present :—Mr. Fawcett, J. C., and 
Mr. Crump, A. J. 0. 

CHA1TAMAL JKTHMAL and others— 

Appellants 

versus 

REWACHAND and 1 others—R K $pondents. 

( " H,iaci Acf (LYn/1872), 17, 23, ill. (e)-Agrcc. 

, a ihohij infaulunj purchasers nnl to bill against 
each other , whether legal—Public policy. 

I In* plaintiffs entered into an agreement with the 
do tom hint and some others that in case of nnv one 
ot them becoming the purchaser at an auction to 

i*e held by the Executive Engineer of the right to 

collect lac , that right was to bo disposed of among all 
ho partners’ by sale to the highe t bidder, and 
hat they would not only not bid against each other 

1,1 r . ,u ' I r . fh . or .° I* .a show of bidding up to a 

< '*> tain limit in order to make the Executive Engineer 
believe that there was no combination between them 
am t int there was keen competition among the 
bidders. I ho right having been sold bv the Executive 
bngineer to two of the “partners" the plaintiffs bought 
it trom them paying a certain sum over and above the 
auction price and divided this surplus among all the 
partners the defendant receiving his share. The 
plaintiffs then applied to the Executive Engineer for 
a transfer of the right in their name, and on the 
application being refused thev sued the defendant 
lor recovery of the amount paid to him: 

Held that the agreement being fraudulent and 
opposed to public policy was void ami the plaint- 
ills could not recover the amount paid under it 
• p. 45, eol. lj. 

Second appeal against the decree of the 
Assistant Judge, Hyderabad. 

-Mr. II (uthnmal Owiharam , for the Appel¬ 
lants. 


JUJXrMENT.—The main allegations set 
out m the plaint in this suit may be 
summarised as follows :_ 

(') The three plaintiffs, the defendant 
“ forty seven other persons entered into 

I'" *•'»* ''f any one of them 

neat me the purrlmser nt an auction to be 

bold by tbo Executive Engineer, Eastern 

INurii, of the right to collect Lie for the 

year 1908-1900, then that right was to be 

deposed of among the said lifty-one persona 
* sale to the highest bidder. 

TI| °. • sai ' 1 T ht 10 «>Heot lac was 

n y . aU n U l,y , tl,U 1 -' XOl 'utivo Engineer to 
AU, IU k 1 Hassanali and Chellarnni, being 

dOth °1!)n° f' UC p i ty '°'l° P° rsoils i on April 

for Rs. 13,000. 
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(3) On June 10th, 1908, these fifty-one 
persons who may for brevity be termed 

the partners * put up the right for sale 

among themselves and plaintiffs purchased 

Rs f< Sonn S ' “M? 0, beln8 ' an advance of 
K,s * over the auction price. 

( , 4) , ,1 ! hi f , sur Plas of R S . 8,200 was 
distributed by plaintiffs among the partners 
in accordance with the agreement between 
them and defendant received Rs. 713-9-0 

* On June 21st, 1908, Akhiind 

Hassanah and Chellaram applied to the 
Executive Engineer to transfer to plaintiffs 
the said right but the Executive Engineer 
let used, having power to do so by the 
conditions of the sale. 

,,,, -2, 6 Writte “ stateme nt of the defendant 
raised various pleas which it is unnecessary 

to consider here. The facts alleged by 

plaintiffs were not disputed, but certain 

additional particulars were given going to 

show that it was agreed among the partners 

should n Wd AkhU ^ Ha f anali and Chellaram 
■should bid in order that the auction price 

m.gh be kept down as low as possible 

these facts they pleaded that the 

agreement between the partners was opposed 

to pubhc policy and void, as it was made 

with the object of defrauding Government 

To the facts disclosed by the above 
pleadings it is necessary to add certain facts 
which hale been found by both the lower 
Courts, lust, it is found that before the 
partners went inside the building, where 
the Executive Engineer held the auction 
they agreed, not merely not to bid against 
each other, but that there should ho 

s low of bidding upto a certain limit in 
order to cause the Executivo P ’ 

believe that th „ ecutlve Engineer to 

between tl 6l j e , Was 110 combination 
between them and that there was keen 

competition among the bidders. Secondh, it 
is found as a matter of fact that the right 
to collect lac was worth fully R s 21 200 
oiw, tI t there wa / a ]o S ss f o ^ 00 e 

public purse of R s . 8,200, which loss was due 
to this arrangement among the partners 

The points . of law which have to be 
determined here arp • 0 be 

/ante: U1 ' 8ed by Mr ' ^umal for tC'^2 

sectke^n^th^ it W1 'J; en S f e “ ellt isd - 

specifically. 8 not plead fraud 


(2) That the facts proved do not disclose 

either fraud, or anything which can be held 
contrary to public policy. 1 

h - at ’ eVe, ‘, ' f frand made out 
plaintiff is nevertheless entitled to recover 
Ins money. UU1 

, ' lh , e P°. int does not call for anv 

detailed discussion. The first o' i ^ 

answer is that what the wSten '**1 

#•>»> cel. 

1,1 y° ur Plaint show that what was don/ 
us was contrary to public nJ' e by 

done with the object of defrauding Tf W3S 
ment.” The object of £ 

must be specifically pleaded is 0 Z'd 
the obvious unfairness of calline- L 

applies * to 5 

olh e em S WRhin K* ^ bfthe 

rule should be 1 most stn'ctf™^ <llat 

,ias no application^ T* * 

has cited the cases of Ganna nT . adl ^ mal 
v. Tilnckran, Ohon-dhnj T) JuT 
v. Jhowmnil j 0 j um . (.,) U 'l J U' jt ‘P^ush 

Krishna HaoVi) in sunnnrf ’ , 1 ^ mehandra v. 

-e. It will t e XTel * ^ J, i- 

alleging that he has been defrauded , 
defendant. In the first of th by the 

Privy Council remark- “T! CaS6S t,lu 
objection to the uTe of su/ ' 6 Ca " be »° 
as fraud’ or ‘collusion ’ 1 I ,f enerad w °rds 
ineffectual to give ' a f^V^ are tfuite 

ri.irt, ,h„ w '" 1 ,«» 

selves, are click as fn 7 . LaKen bt J them - 

applied fc, the ple.ding, „J it 1,8 
possible to sav thof ls not 

omission. It "s 1 ardfv ° “ a " y Serial 
this matter furtlerL t0 

observe that i„ the lhird of’t, Pei ' tinent *o 
Rombay High Court . f / hese .cases the 
appeal, held that Wl ^"1? 111 sec °nd 

}° «»«» &£*} Kr“ «•»> 

late to urge that plaintiff J* Was tuu 
been permitted to re ] v ' 10uId not have 

(31 10 Bom, L. B. 27 % 32 t 250 ' ' V ' * ^ 
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the parties were fully aware of the nature 
of the allegation of fraud and went to trial 
on that point. * if the illegality of a tran¬ 
saction is brought to the notice of the Court 
and the person invoking the aid of the Court 
is himself implicated in the illegality, the 
Court will not assist him, even if the 
defendant has not pleaded the illegality 
and does not wish to raise that objection.*’ 
See Halsbury's Laws of England, Volume 7, 
page 390. 

The second question is whether the facts 
disclose any fraud or anything that it is 
contrary to public policy. With regard to 
the question of fraud a number of cases 
have been cited in which the facts more or less 
resemble the facts now before us. But in 
dealing with those cases it must be remem¬ 
bered that no decision is an authority except 
upon the facts of the case in which it is 
given. It will be found that in this special 
matter of auction sales the language used 
by the Courts is for the most part studiously 
guarded. In Gunga Naraiti Gupta v. Tilnck- 
ram Chowdhry (1) it would appear that the 
allegation made was that certain persons on 
behalf of the purchaser went about induc¬ 
ing other persons not to bid at the sale. The 
exact point settled by the decision of the 
Privy Council is that tin* words used in the 
plaint did not constitute sullicient particulars 
of fraud. In Jyotiprakasli Xamti v. ,llunr. 
mull Johnrry (2) the facts alleged were very 
similar to those now before us. A combina¬ 
tion between all the intending bidders was 
alleged and the consequent loss to the 
sellers. On those allegations Fletcher, J., 
held that the plaint disclosed no cause 
of action and based his decision mainly 
upon the case last cited. It may, however, 
be remarked with all respect that the 
facts alleged in the former case were 
entirely different, and it is thus not 
easy to see how the decision of the 
Privy Council on those allegations can bo 
an authority for holding that a different 
set of allegations do not disclose a cause 
of action. The learned Judge remarks : 

“ It is sufficient for me to rest my judgment 
on the decision of the Judicial Committee 
n Gunga Narain Gupta v. Tihirkram 
Ghoiodhry (1), the facts in which case are 
practically on all fours with the present. ” 
There is, however, surely a difference 
between a combination by all the bidders 


at an auction not to bid against one 
another, and the fact that ‘ certain people 
went about inducing people not to 
bid." This was the only allegation 
in the case before the Privy Council. The 
judgment of Fletcher, J., has been strongly 
relied upon here, but if the grounds on 
which it rests are examined it is not possible 
to treat it as being conclusive. It is, 
moreover, in direct conflict with a judgment 
of a Division Bench of the same Court 
[Ambika Prasad Singh v. It. H. Whit well (4)]. 
Further there is something more in the 
facts here. All the bidders have combined 
not only not to bid, but to cause the seller to 
believe that there was no combination 
between them and that the bidding was fair 
and open. The case last cited is not a 
reported case, but in the absence of any 
authority to the contrary other than the 
judgment already discussed, it appears 
necessary to examine the line of reasoning 
there to enable us to decide whether we 
will follow that decision. In the first place 
it will be noted that the decision deals with a 
judicial sale, and in so far as it depends upon 
anything peculiar to judicial sales it must be 
distinguished—a remark which applies to 
many of the decisions to be cited later in 
tin's judgment. In the next place the 
decision, no doubt, proceeds in part on 
ceitain American authorities by which wo 
are not bound and which we have bad no 
opportunity of examining. But that portion 
of the judgment which lays down that a 
combination of all the bidders, coupled 
with a fictitious bidding to give an air of 
reality, is dishonest, appears to be based 
nil sound reasoning, and, therefore, to be 
followed unless it is opposed to decisions 
by which this Couit is bound. 

How far is there anything in the cases 
which goes against the doctrine laid down 
here? In Fuller v. Abrahams (5) the plaintiff 
dissuaded other intending purchasers by 
openly enlisting their sympathies on his 
behalf, lie was left alone to bid and 
when the auctioneer for that reason refused 
to knock down the property to him, a 
friend raised the last bid by a nominal 
sum and plaintiff made a final bid thus 
securing for £52 property worth £150. 


< 0 0 C. L. J. 1 l. 

(o) 23 tt. U. 0-0; 0 Moore. 310; 3 Brod. A Bing. 110* 
12‘J E. II. 1220. 
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The Court held that this was a fraud 
invalidating the sale. In Levi v. Levi (6) 
it was ruled that a combination among 
certain brokers at an auction not to bid 
against one another was an indictable 
offence. The other cases which have been 
cited before us or examined by us are less 
directly in point. These cases are Galt on v. 
Emnss (7), In re Carew's Estates (8) and 
Heffer v. Martyn (9). They are all on this 
point that an agreement between two in¬ 
tending purchasers not to bid against each 
other is not fraudulent. None of them 
touches directly the matter of a combina¬ 
tion between all the bidders at an auction. 
I3ut m Heffer v. Martyn (9) there is a remark 
that the plaintiff endeavoured to enter into 
arrangements to prevent competition but 
did not succeed in making any such 
arrangement. It is said that the decision 

^ £"Y y Council in Doolubdass v. 
Ramloll (10) dissents from Levi v. Led (6). 

1 hat is no doubt so. In that case their 
Lordships had before them a wager, the 
result of which turned directly upon the 
market price of opium as sold by public 
auction on a given date. It was to the 
interest cf plaintiffs to run up the price 
and they did so by -bidding. It 

was pleaded that this was a fraud on 
efendants as it was in contravention of the 
understanding between the parties. This 
point of fact was found against the defend¬ 
ants. It was further urged that the acts 

fraud ^ ?i ai u tlttS and their agents w ere a 

fraud on third persons and therefore illegal 

But it is said that the fact of employ nig 
several agents who were all cognizant of the 

“ ihe 

offence” wThT 

to .Lie suggestion that “,,,'1 ' 

.lot “tf 0 ” “ L '1 '■ <61 end 

tlie effect of their remarks is to dissent 
from that dictum, videlicet, that an agree- 

oTnce "Bur “1,*° b, ' d is an ^iclble 
offence. But for the purposes of the case 

efore us nothing turns upon this dictum. 

(6) (1833) 6 Car. & P. 239 

63 Eng .Rep ( « 2 a 243i 13 L ' J <*• 888, 8 Jur. 507, 

1290; 7^v‘e' gp 18 7: 4 Jur. (n. s) 

23 3; 1 Sar P o' T403^ f' , C ' n 239; Pen T. 0. C. 

»• 636, 13 E..R.873; ^ l °' S ° 212 > 1S E - 
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It is unnecessary to establish that the 
combination with which we are concerned 
amounts to an indictable offence. It is 
enough that misrepresentations ma de were 
intended to deceive the seller and to damp 

competition. I he case is in fact analogous 

to one of puffing as to which their Lordships 
say: (page 134) A puffer is not a real 
bidder. By arrangement between him and 
the vendor his bid is to go for nothing; but 

as to the competing bidders it appears to be 

what it ,s not, a real bidding, and the 
vendor, by authorising it, i s guilty 0 f a 
rraud on them, and cannot profit bv it.” 

There is at least nothing in these cases 

to support the proposition that all the 

bidders at a sale may enter into a cmbina- 

t.on such as we have to deal with here, nor 

it is possible to say on those decisions that 

Amhlca Pmsad Smgh v. R. II. Whit,cell (4) 
was wrongly decided. If that be so it 
mas follow « faction that the artifice 
employed by the partners here was fraudu! 
lent, for this is no case of a mere cornin' 
nation We have here acts deliberately done 
to soothe any possible suspicion in the mind 
of the seller as to the fairness of tho 0 

It mu, be added that theTdiaJ At” T' 
certalal, do „„t „ 

English cases. There is none which goes so 
far as to say that all the. bidders at an 

of t° n sene a r y s C oTst e s^ th0 ? ^ 

Doorga Singh v. Shea PerLl°ZTSl) th‘ 

zr-tras, i*n 

A aro Moreshwar (lu) i, + n t)l Balkr }shna v. 

..mewl,a, owl A 

Jayinilahdin Rowthan v. Vijam^T ^ 7/ 1S 
(IH). There was fb* ' J mgunadha 

purchaser with an influp'r't^f 1 ^ 61116 - 11 * by tlle 

the former would reconv^^the^ that 

the latter if the Mtp P !' opert y to 

perseua from bidding™™,, mT'” 

—- * r =s d a? a; 

(11) 16 0. 194. 

(12) IS B. 342.. 

03) 1 Oil. 315. 



INDIAN OASfeS. 



CUATTAAIAL J E1‘HAIAL V, KLWACHAND. 


agreement could make no difference. This 
decision was confirmed hy the Privy Council 
in Mahomed Mira Raruthar \. tfurrasi Vi Jaffa 
(11). The jmlgment of their Lordships 
proceeds mainly on other grounds, and as to 
this part of the case they merely express 
their concurrence with the finding of the 
High Court. It would appear that the facts 
found in that case were that there was a 
written agreement by the purchaser to 
reconvey to the zemindar , a verbal agreement 


that the zemindar should dissuade persons 
from bidding, and that some persons were 
in fact dissuaded. The result is that all 
these cases are in point of fact distinguish¬ 
able from this case. The closest are 
Jf/olipraJiash Xandi v. .Unarm nil dohnrf/ 
(2)and Amhira Prasad- Siinj/t \. 7»\ If. 
Whihrell (4). The reasoning in the latter 
case commends itself to us. The present 
case is plainly a stronger case in view of 
the fact that there was a show of bidding 
in order to make the Executive Engineer 
believe that there was no combination but 
rather a keen competition among the bidders. 
In .bnW.v Reefs Lid. v. Tn-iss (1 ">) Lord Jials- 
bury says: — 


s t 

should say, taking the whole thing 
together, was there a false representation^ 
1. do not care by what means it was 
conveyed—by what trick or device or 
ambiguous language: all those are expedients 
by which fraudulent people seem to think 
they can escape from the real substance of 
the transaction. If by a number of state¬ 
ments you intentionally give a false impres¬ 
sion and induce a person to act upon it, it is 
not the less false, although if one takes 
each statement by itself there may be «1 i(li¬ 
en lty in showing that any specific statement 
is untrue/' Applying this test we are of 
opinion that the conduct of these partners 
was dishonest. 


The next point for consideration is the 
question of public policy. It is a principle 
that the Courts will look to the interests 
of the public in giving effect to contracts. 


The result of the agreement between the 
parties here was a loss of Its. 8,-00 to the 
public purse. This fact must distinguish this 
case from those in which the interests of 

(H) 23 M. 227; 27 1. A. 17; 1 C. \V. N. 228- 10 M 
L.J. i(P. 0.). 

(15) (1800) A. C. 273 at p. 281; Go L. J. \\ C. ,>!• 
71 b. T. 701; ’ 
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individuals are alone concerned. In Tamara - 
sheri Sirithni Andurjannm v. Maranat 
Ynsnrdevan Xamlmdripad (lb) the facts were 
as follows. The mother of the plaintiff 
No. - and the plaintiff had a quali 
lied estate in certain property. They had 
no power to alienate to the prejudice of 
the Crown claiming by escheat. Plaintiff 
and her mother alienated the property to 
defendant with the object of defeating the 
rights of the Crown. Plaintiff sued to set 
aside the deed. It was held by Innes, J., 
that the deed was contrary to public policy 
because it aimed at defeating the right of 
escheat. This is an instance of the general 
rule which is thus stated in llalsbury's Laws 
of England, Volume YJL page 304: “Any 
agreement which tends to be injurious to the 
public or against the public good is void as 
being contrary to public policy.” It is clearly 
to the interest of the public that a fair price 
should be realized at auctions of public 
property held by public servants. The 
doctrine of public policy is no doubt one to 
be applied with caution, but the Court can¬ 
not shrink from doing so in a proper case. 
The duty is indeed laid upon the Court by 
section 23 of the Contract Act. It is true 
that the loss here is small, but if artifices 
of this kind are to be tolerated in 
all the many auctions held by Covernment 
Officers in this country, serious detriment 
to the public purse is an inevitable result. 
The C ourts ought not, therefore, to give effect 
to contracts founded upon such practices. 


1 be third point is, what is the effect of 
tin* above findings? It appears that the 
act ot the partners here was done with intent 
to deceive the Executive Engineer, a party 
to the contract, and tlmt act amounts to a 
suggestion as to a fact which is not true 
by one who does not believe it to be true.” 
riicreioro there was fraud as defined in 
section 17 of the Indian Contract Act. It 
also appears that the object of the agree¬ 
ment was opposed to public policy. It 
follows that by virtue of section *23 of the 
Indian Contract Act the agreement between 
plaintiff and defendant is void, cf. illustra¬ 
tion {> ) to that section. The rule applicable 
in such cases appears to bo that stated by 
Lord Mansfield Holman v. Johnson (17):— 


(16) 3 AT. 215. 

(17) 1 Coup. ;ni ; OS W, It. 1120, 
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The objection, that a contract is immoral 
or illegal as between plaintiff and defend¬ 
ant, sounds at all times very ill in the 
month of the defendant. It is not for his 
sake, however, that the objection is ever 
allowed but it is founded on general principles 
of policy which the defendant lias the 
advantage of, contrary to the real justice as 
between him and the plaintiff, by accident, 
if I may so say. The principle of public 
policy is this, ex clolo main non oritur actio. 
...If,from the plaintiff’s own statingor other¬ 
wise the cause of action appear to arise ex 
turpi causa , or the transgression of a positive 
law of this country, there the Court says he 
has no right to be assisted.” It is upon 
that ground that the Court goes, not for 
the sake of the defendant but because they 
will not lend aid to the plaintiff. So if the 
plaintiff and the defendant were to change 
sides and the defendant were to bring his 

action against the plaintiff, the latter would 

then have the advantage of it, for where 

both are equally in fault: “pottor est conditio 

defendentis. In this case the agreement 

between the parties was wholly carried out 

and in such cases it is settled law that a 

party cannot recover where the contract is 

unlawful. [Ber/bie v. Phosphate tieuwgo Co. 

(18).] 

Mr. Wadhumal urged that in any event 
he should not be made to bear respondents’ 
costs. But we see no reason to depart from 
the settled rule so far as this appeal is 
concerned, while in the lower Courts the 
orders passed appear to be appropriate. 

ihe appeal is, therefore, dismissed with 
costs. 

fiQ'i i^ Appeal dismissed. 

( 18 ) (18/o) 10 Q. B. 491 at d 490 . 41 r t n 

679,- 35 L. T. ® A m0<1 1 Q - R "• 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1137 of 1913. 

December 22, 1914. 

Piesent: Mr. Justice Spencer and 
Mr. Justice Napier. 

_ muni cipal COUNCIL of 
KUMBAKONAM— Defendant—Appellant 

versus 

VEERAPERUMAL PADAYACHI_ 

Plaintiff—Respondent. 

Madras District Municipalities 4 c-t (IY of 



s. 261, applicability of—Suit to recover compensation for 

breach of contract—Xot ice under s. 261, whether necessary 
-Plaint, amendment of—Defendant made plaintiff— 
Limitation, starting point of—Limitation Act (IX of 
1908), .s. 22, Sch. 7, Ar/. 2— Contract entered into bn 
one member of joint undivided family , suit on—Other 
member*, whether necessary parties. 

Section 261 of the Madras District Municipaliries 
Act I\ of 1884) does not apply to suits for compen¬ 
sation tor breach of contract. p, 46, col. ]A 1 
Therefore, as an interference bv Municipal servants 
with a contractor to remove rubbish gives rise to a 
claim for compensation for breach of contract a suit 
to recover such compensation need not be preceded 

bv a notice prescribed by section 201 of the Madras 

District Municipalities Act. [p. 48, col. 2 .J 

Ranchordas Mnorarji v. Municipal Commission 
rrs of the City of Bombay, 25 B. 387; » Bom. £ ' 

io- (r ^ t0 r V * G ' 11 • U( " lu ' (, !L 1^0 K. B. 721; El. Bi’ 
2< h- J* Q- B. 375; 4 Jill*, (x. s.) 1030- 6 \V R 
077. a. L. T. (o s ) 233; 1 3 R. ff. 916 ; 

oj I an pur v. Man ah Dulab Shot, 22 B. 637, Mauandi 

ri 2 M - 124 J Bid. Jur. 309; Muthya 

<- b<dt' ( ir v. Secretary of State for India, 31 M 52‘> \ 

M. L. 1.224; Ch u nd n r Sikh nr Bundopadhya v. Q~bhot 

( hum Bagchi, 6 C. 8 ; Sycd Ameer Saheh v Venkata 
rama, 16 M. 296, followed. nkatnm 

President of the Taluk Board of Sivaganga y y ara 

•junan lb U 31 r Srnnvasa v. Ratnasabapath! 3 ]\J 

L J .24; 16 M. 474; Municipal Council of Kurnool y 

Cl t tlJ P J - <M*tinjpri.hed from ' 
x, \'l/: ( Mu ’ l,cl P nl Commissioners of Madras, 14 

M. 3S6, referred to. ’ 

Where the really contracting party, though at first 
made a defendant, is afterwards added as nla nt 
whatever defect there n.ay originally ho Tn' lm ht 
as at first instituted, it is cured by such subsea,,",? 
amendment, [p. 48, col. 2 l nent 

Article 2 of Schedule I of the Limitation A... , 
not apply to suits founded on contract. Sccthin 22 of 
the Li.mtat.on Act, 1908, has no application to a case 
where a defendant » made a plaintiff, and the start 
ing point of limitation as against him is not ti l 
foro^the date on which he is so made a plaintiff £ 

Tn a suit on a contract entered into hv o i 

Of a joint Hindu family the other members of the 
family arc not necessary parties, [p. 49 co ] j fho 

Second appeal against the decree of th Q 
Court- of the Subordinate Judge of Kumba- 
konam, m Appeal Suit No. 410 of 1912 
preferred against that of the P l 
of the District Munsif of , C<aurt 

in Original Sait No. 387 of 1910, a 0narn ’ 

Mr rv Oorindachariar, for the Appellant, 
ent] (7 ‘ ,S ' Ramachandnar > for the Respond- 

JUDGMENT. 

Napier, J.—In this case the plaintiff 
brought a suit original lv P f , 

Municipality of Kurubakonam andanothe^ 

a contractor, claiming to be interested in 

a f COn , tra f ^ade by his brother 3th the 

. r r v'’" 1 ' “» i -‘ »• 

force, asking for an injunction 
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against the defenrlants to restrain them 
from interfering with the work being done 
under the contract, and for a small amount 
of damages for extra expense to which 
the contractor had been put owing to past 
interference, the person with whom the 
contract was made not being joined as 
plaintiff but being made a defendant on 
the ground that he was at the time in 
jail and unable to bring the suit himself. 
Subsequently, leave was granted by the 
District Munsif to amend the plaint and 
to make the contractor-defendant a plaintiff. 
This was done and a claim, alternative 
to that for an injunction, in the form of 
a claim for damages for Rs. 312-8-0 was 
added in the view that possibly the con¬ 
ditions had changed in such a manner 
that an injunction would not or could not 
be granted. The District Munsif decreed 
the amount against the Municipality and 
dismissed the suit against the other parties, 
holding that they were in no way res¬ 
ponsible for the damage. The Municipality 
appealed on the ground that notice required 
by section 2(51 had not been given and 
that the suit was barred by limitation 
on the merits. The Subordinate .bulge 
dismissed the appeal. 

The points taken in this appeal are that 
no proper notice under section 2(»1 had 
been given, that the District Mur.sif erred 
in law in permitting the plaint to be 
amended, that the first plaintiff had no 
locus sfanrfi to file the suit and that the 
suit is barred by limitation. 

On the question of notice, various points 
were raised which are only important if 
notice is necessary ; but, I am satisfied that 
section 2(51 does not require notice in a 
suit of this nature. It provides that no 
action shall be brought against the Council 
or any Councillor or any servant or any 
person acting under the directions of the 
Council, Councillor or servant, on account 
of any act done or purporting to be done 
in pursuance or execution or intended 
execution of this Act or in respect of any 
alleged neglect or default in the execution 
of this Act, until the expiration of one 
month after notice in writing has been 
delivered at the office of the Council or at 
the place of the abode of (lie Councillor 
or such person, explicitly stating the cause 
of action, the nature of tho relief sought, 


the amount of compensation claimed and 
other particulars. Sub-section (2) provides 
that if such Council or person to whom 
notice has been given lias before action 
commenced tendered sufficient amends to 
the plaintiff, such plaintiff shall not 
recover more than the amount so tendered; 
sub-section (3) provides that except in 
the case of a suit for recovery of im¬ 
moveable property or declaration of title 
thereto, the action shall he commenced 
within six months after the accrual of the 
cause of action; and sub-section (4) pro¬ 
vides that no action shall be brought 
against the Chairman on account of any 
act done in pursuance or execution or 
intended execution of this Act or in respect 
of any alleged default on his part in the 
execution of this Act, if such act was done 
or if such default was made in good 
faith, but that such actions shall he brought 
against the Council. 

The suit in this case was one for dama¬ 
ges in respect of a contract entered into 
between the Municipal Council and the 
contractor for the removal of the rubbish. 
The act alleged to have been done was 
interference by the Council through its 
servants with the contractor, which in¬ 
terference prevented his collecting and 
disposing of at a profit the rubbish, the 
subject of the contract. The damages 
are estimated at the value of the manure 
which he was unable to collect and so 
dispose of. The contract is not of such a 
character as must necessarily arise out of 
the statutory powers given to a Municipal 
body although, of cotorse, apart from the 
Act, the Municipality would have no exist¬ 
ence and would, therefore, be unable to 
enter into sn<*h a contract. 

The question now is, whether the inter¬ 
ference by the Municipality giving rise to 
the breach is done or purports to be 
done in pursuance or execution of this 
Act" or whether the action is brought in 
respect of ‘ alleged neglect or default in 
the execution of this Act." 

The words used are wide and it may be 
said are also vague, for, in one sense if ft 
statutory body does any act or makes any con¬ 
tract it may he said that that act was done or 
contract made in execution of tho ant. But 
in my opinion this reading of the words is 
not what is contemplated by the Legislature. 
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Some slight indication of the meaning 1 2 may 
be gathered from sub-section (2) which speaks 
of the Councillor or servant having tendered 
sufficient amends to the plaintiff, Tt would 
be a natural use of the word “amends” to 
a PPly if to any tortious act injuring a person 
or his property, such as for instance, trespass. 
But the word seems inapplicable to breaches 
of contract where the natural and legal 
phrase is compensation or damages. This 
point alone would not be sufficient to decide 
the case, but there appears to be fairly uniform 
authority both in England and in India for 
exclusion of contracts of this nature from the 
purview of the section. 


In Ranchordas Moorarji v. Municipal 
Commissioners of the City of Bombay (1), this 
point was considered and it was held as 
settled law that a suit on a specific contract 
was not within the section. Reference is 
made to the case of Carton v. C. IF. Railway 
(2). The action was on a contract, the 
plaintiff suing for money had and received and 
on accounts settled. Earle, J., held that the 
notice given under the section was bad. In the 

Court of Exchequer Chamber the point was 

taken that no notice was required and it was 
held by the Court that an action for money 
had and received or upon accounts stated was 
not within the section which provided for 
notice for anything “done or omitted in 
pursuance of the Act or in execution of 
powers or authorities made, given or directed 
in, by or under the Act.” It has to be noted 
that the section does not contain the words 
m respect of any alleged neglect or default 
in the execution of the Act”, but the words 
considered by the Court were “in pursuance of 

£ l C f”° r TT CUt T of the under 

the Act , which words govern the additional 

words in section 261 alleged neglect or de- 

fault. T he ratio of the decision in Ranchordas 

Moo,-am v. Municipal Commissioners for the 

City of Bombay (1) is stated by the Chief 

Justice as follows: 'Conduct leading to the 

action is a wrongful act or omission under 

the contract, as distinct from one in the 

execution of the Act, and it is the breach of 

a specific contract that is the occasion of the 
right to sue.” 


Municipality of Faizpur v. Manak Dulab Shet 
(3) was a suit for specific performance of an 
alleged contract by the Municipality under 
which the plaintiff permitted the Municipality 
to pull down some constructions, they under¬ 
taking to rebuild them; there was a breach 
by the Municipality and damage was sought 
m addition to the suit for specific perform¬ 
ance. It was held that section 48 of the 
Bombay Municipal Act of 1884, which 
was in the same terms as section 527 of the 
Bombay Municipal Act of 1888 considered 
by the Chief Justice, did not apply to suits 
for damages in respect of specific contracts. 

Reliance is also placed on May and i v. 
McQuhae (4), a suit for money due on a 
timber contract. It was held that the suit 
was not within section 168 of the Town Im¬ 
provers Act of 1871; but that section is in 
much narrower words—a suit against the 
Commissioners, etc., for anything done under 
the Act—and it would hardly be safe to 
rely on the construction of such words as an 
authority for the construction of section 261. 
The same objection applies to another case 
relied on, Muthya Chettiar v. Secretary of State 
Jar India (5). The Act considered there was 

£V Salfc 4, cfc 1Y 1889, the words of section 
bt being for anything dene or ordered to be 
done under this Act.” Two cases relied on by the 
appellant were President of the Taluk Board 
of Sivnganga v. Narayanan (6) and Srinivasa 
v. Ratanasabapathi (7). The first was a suit 
for an injunction restraining the Taluq 

Board from interfering with a wall built by 

the plaintiff. The Court held that a suit for 
declaration of title and for an injunction was 
not within the scope of the section, but used 
the followed words: “the cases contemplated 
in that section are suits for compensation and 
for damages and the principle is to allow 
public bodies time for tender of amends to 
parties to avoid litigation.” The words “com¬ 
pensation and damages” are certainly wide 
enough to cover suits for breach of contract, 
but they can be applied to the narrower 
limits laid down in the 25 Bombay case and 
certainly it did not decide that a suit will be 
for breach of a specific contract. The case at 
page 474 was a suit to recover from a Muni- 


(1) 25 B. 387; 3 Bom. L. It. 158. 

(2) 120 E. It. 72 ; El. Bl. & El. 83 
B. 375:4 Jur. (n. s.) 1086; 6 W. R. 
(o. s.) 233; 113 R. R. 916. 


L. J. Q. 
31 L. T. 


(3) 22 B. 637. 

(4) 2 M. 214; 3 Ind. Jur. 309. 

(5) 31 M. 4 M. L.T. 224. 

(6) 16 M. 317. 

(7) 16 M. 474; 3 M. L. J. 124. 
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cipality money deposited for the due per¬ 
formance of a contract. The Court decided 
without giving reasons that the suit was not 
within section 2<>1, quoting the words ‘the 
cases contemplated in that section are suits 
for compensation and damages.’’ It has to he 
noted that this was a suit on a contract but for 
money had and received under the contract. 
It is, therefore, not an authority against 
the application of the section to a. suit for 
damages for breach, but at the same time 
the words cannot be held necessarily appli¬ 
cable to such suits. These cases, therefore, 
are no authority for the appellant's proposi¬ 
tion. The case of C/mnder Sikh nr Ihuidn - 
padlnja v. UUhdij Churn ]iagchi (S), quoted by 
the learned Judges, is one in which Garth, C. 
J., decided that the section...is applicable 
only in those cases where the plaintiff claims 
damages or compensation for some wrongful 
act committed by the Commissioners or their 
officers, in the exercise...of their statutory 
powers." These words can hardly include 
a suit for damages for breach of a contract. 

The last case that is relied on is Municipal 
i 1 mniril oj Kurnool v. Snlnmna C/trfh/ ([)). 
In that case the point was taken in a 
petition under section 25 of the Act IX of 
1887, that a certain notice sent to the Council 
was defective, and the High Court was asked 
to set aside the decree obtained by the plaint¬ 
iff. It does not appear from the report on 
what basis the loss or damage that was 
sustained was ascertained. Hut reference 
was made to tin* case of Calcs \. Muni¬ 
cipal Commissioners nj Madras (l()) which 
was a suit in tort. So far as it appears, there¬ 
fore, this case is no authority in favour of the 
appellant. Even if the case was one on 
contract, the point was not decided as the 
Court declined to interfere in revision when 
the objection to the notice was then raised for 
the first time. 

As against the inference sought to be 
made from the language of the Court in the 
above cases, there is the language used by 
this Court in Sped Ameer Sah-h y.Veukalamma 
(11) where in construing section 151> of the 
Local Boards Act of 18S1-, which is in similar 
terms to section 2i»l under construction, 

(s) i; <\ s. 

(0) IB M. b. J. 12<i. 

no) u m. :m. 

(11) Hi M, 290. 


the Court adopts the language of Garth, C. J., 
in (liunder Sikhnr Jhttulnpadhytt v. Obhoy Churn 
Bageli (8) above referred to, that the section 
is only applicable to suits for compensation 
claimed for wrongful acts committed under 
colour of the Act. It can hardly lie claimed that 
this language is applicable to suits for damages 
for breach of contract. On a careful considera¬ 
tion of the authorities 1 have come to the 
conclusion that there is no conflict between 
the view taken by this Court and that held 
in Bombay and on the words of the section 
and on the view taken in England on 
analogous words, [ am satisfied that the 
decision in 25 Bombay is correct and should 
be followed by me. 1, therefore, bold that 
no notice was necessary. 

On the second point it is clear that under 
the rules of Order VI, the District Munsif 
bad full power to allow the amendments. 
The point as to limitation is that the 
amendment of the plaint was made more 
than 90 days after the alleged breach by the 
defendants and that, therefore, the suit is 
barred by Article 2 of the Limitation Act, 
the language of which is suit for compen¬ 
sation for doing an act alleged to be in pur¬ 
suance of any enactment". The reasons 
above given for bolding that this suit is not 
one for an act done in pursuance or execu¬ 
tion of ibis Act or in respect of any alleged 
neelect or default in the execution of this 
Act apply equally to the construction of 
this Article. It is, therefore, unnecessary to 
decide whether the date when the 3rd 
defendant became the 2nd plaintiff should 
la* the starting point of limitation or the 
date on which the plaint was originally 
filed, but it would appear that section 22 of 
the Limitation Act is conclusive on the 
point. The old Act which makes the date 
from which the limitation runs, where a new 
plaintiff is substituted or added, the date when 
he was so made a party, has been amended 
and the section has no application where a 
defendant is made a plaintiff, as has been 
done in this case. 


The last question is whether the original 
plaintiff had any cause of action. Reliance is 
placed on Isiraram Pillai v. Ttrcyan (12), 
where it was held that a stranger to the con¬ 
tract, although entitled to a benefit under it, is 
ni»t entitled to sue. The lower Appellate 


()-) hid. Cos. 951 ; £0 \l. 1,. J. 1*27, 
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Court has found that the tirst plaintiff 
was the undivided brother of the second 
plaintiff, the actual party to the contract 
and that he was the person who actually 
carried out the contract. He was as such 
entitled to bring the suit, provided that the 
actual contracting member cf the family 
was made a party. This was done in the 
plaint as originally framed. After the 3rd 
defendant had become the 2nd plaintiff 
there was no necessity to join the other 
members of the family as the party in 
whose name the contract was made was 
entitled to bring the suit. This objection, 
therefore, fails. This second appeal is dismiss¬ 
ed with costs. 

Spencer, J.—I concur. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 1 of 1913. 
September 11, 1914. 

Present: —Mr. Fawcett, J. C. and 
Mr. Crump, A. J. C. 
HIROMAL AND ANOTHER—APPELLANTS 


l/iy/ O CVO 


TAHILIOMAL and another— 

Respondents. 

Mortgage—Prior mortgagee acquiring equity of re 

demption—Puisne mortgagee , whether entitled t 

^ Property to sale-Transfer of Property Act (IV o 
iooZ), s. 56, scope of — Marshalling. 

A puisne mortgagee is not bound to redeem f 
prior mortgagee who has acquired the eauitv o 
redemption of the mortgagor in legal pZdin', 
to which the puisne mortera^ee waq nnt- 
He is entitled to brinv the nmnerlL * , a P arty 

redeeming, subiect, however,” 

lifted 0 hi ° 6 its° f operation "to 61 ° f Pr ? perty . Act !i 

Second appeal against the decree of th e 
District Judge, Sukkur-Larkana. 

foWffand Bilaram, for the Appellants. 

Mr. Wadhumal Oodharam , for the Respond¬ 
ents. 


JUDGMENT. 

Fawcett, J. C.—The main question raised 
in this appeal is whether a puisne mortgagee 
is bound to redeem a prior mortgagee, 
who has acquired the equity of redemption of 
the mortgagor in legal proceedings to which 


the put Sue mortgagee was not ,i party , nr 

whether he is entitled to bring the mort¬ 
gaged property to sale without redeeming, 
but subject to the prim* incumbrance. 

The first part of this question is specifi¬ 
cally answered in the negative and the second 


part in the affirmative, in theCalcutta Full 
Bench ruling of Jjehendra Narain Pan 
v. Ramtaran (1). This ruling mainly 
proceeds on the Privy Council case of 
Vines Chunder Sircar v. Zahur Fatima (2) 
where their Lordships upheld the view that in 
such a case the puisne mortgagee was en¬ 
titled to redeem or to have the property sold , 
and observed :— 

Persons who have taken transfers of 


property subject to a mortgage cannot be 

bound by proceedings in a subsequent suit 

between the prior mortgagee and the 

mortgagor to which they are never made 
parties.” 


This ruling has been to some extent 
dissented from by the Allahabad High 
Court in Manohar Lai v. Ram Bahu (3) 
which takes the view that the Court is not 
bound to allow a sale of the property subject 
to the prior incumbrance, but can direct 
either such sale or redemption of the 
prior mortgages according to the equities 
of the case, and says that, as a general rule, 
if the prior incumbrancer is a party and 
so desires, it will be convenient to direct 
redemption. 

This view also appears to be in accordance 
with that taken by the Madras High Court 
in Cangayam Venkataramana Iyer v. Gompertz 
(4), where reference is made to the English 
practice, which allows the puisne mortgagee 
to show sufficient reason for not directing 
him to redeem the prior mortgage. The 
Bombay High Court have also recently given 
effect to the principle on which the Calcutta 
Full Bench ruling is based, in Shanker 
v. Sadashiv (5). 

The view that is urged by Mr. Rupchand 
for the appellant is no doubt supported by 
some authority, but after the best con¬ 
sideration I can give to it, I think that the 

via media which has been adopted by the 

«1) 30 C. 599; 7 C. W. N. 766. 

(2) 18 C. 164:17 1. A. 201. 

(3) 14 Ind. Cas. 674; 34 A. 323; 9 A. L. J. 323. 

(4) 31 M. 425, at p. 42>- ; 3 M.L.T. 397; 18 M.L.J 298. 

(5) 21 Ind. Cas. 39; 38 B. 24 at pp % 28, 29* 15 

Bom. L. R. 817. ’ ’ 
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Allahabad JTicrli Court is the safest; and that 
in view of the Privy Council ruling already 
cited, the puisne mortgagee cannot properly 
be held to be necessarily deprived of his 
ordinary right of sale, subject to the prior 
mortgage, by the fact that the prior mortgagee 
acquired the equity of redemption in pro¬ 
ceedings to which the puisne mortgagee was 
not a party. 

In this particular case appellants' acquisi¬ 
tion of the equity of redemption was sub¬ 
sequent to the decree which it is sought to 
execute, the nominal amount for which it 
was transferred was only Its. 373, and 
appellants thereby acquired not the whole 
interest, but a partial interest, as owners in 
one survey number only. I do not. think this 
is a case where respondents should be called 
upon to redeem the appellants. In my 
opinion there is no reason to disturb the 
orders of the lower Courts allowing sale as 
applied for in the application of execution. 

On the only other point argued, I agree 
with the lower Appellate Court. Section 06 
of the Transfer of Property Act is limited 
in its operation to the case in which the 
party claiming the marshalling is a purchaser 
and the party against whom it is claimed 
is the original mortgagor; and neither this 
section nor section 81 helps appellants. 

The appeal is accordingly dismissed with 
costs. 

Crump, A. J. C.— I concur. 

Appeal dismiss'll. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. (563 of 1913. 

December 1 , 1914. 

Present: —Mr. Justice Seott-Smith 
The KA1STII BANK, Ltd.— I)k< , { ,:V.- 
11 older—Defendant—Appellant 

versus 

IQBAL HUSSAIN and others—Plaintiffs 

—Respondents. 

Pleading*—htuca—Evidence, opportunity to product 

~Appellate Court , duty of—Second appeal. 

The plaintiff sued fora declaration that a hone 
belonged to him. His Haim was dismissed on th, 
ground that lie was esfoppod from doiiyim- havim 
soU away the house. On a],peal the Appellate four 
decided in his favour on the ground that tlio plaint it 
Wd preved lii« title by adverse posseesi#** 


Held, that the Appellate Court should not have 
decreed the claim without, allowing an opportunity to 
th“ defendant to produce evidence on the question 
of adverse possession, for no issue had been framed 
on the question of adverse possession. 

Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the 7th January 1913, reversing that of the 
District Judge, Delhi, dated the 31st October 
1912, dismissing the claim. 

Mr. Sunt mm ni , for the Appellant. 

Mr. Fazal Haiti , for the Respondents. 

JUDO ME NT.—The facts of this case are 
clearly given in the judgment of the lower 
Appellate Court and need not be recapitulated 
here. The first Court dismissed the plaintiffs’ 
suit for a declaration that a certain house 
is not liable to attachment, on the ground that 
the plaintiffs were estopped from repudiating 
the sale by them of the house to Sayed Ali 
and that no re-sale had been proved. The 
lower Appellate Court agreed with the 
first Court on the question of estoppel, but 
held that the plaintiffs had remained in 
adverse possession of the house since the 
date of the sale and, therefore, decreed their 

claim. 

The Kaisth Bank, defendant, has tiled a 
second appeal to this Court and Mr. Santa* 
nam urges on its behalf that the learned 
Divisional Jndgo should not have decided 
the case in plaintiffs’ favour on the ground 
of adverse possession when no issue was 
framed by the first Court on this point, and 
that there should have been a remand in order 
to enable the defendant to produce evidence 
that the plaintiffs’possession is not adverse. 
The learned Divisional Judge himself remarks 
in bis judgment that it is unfortunate that no 
clear issue was framed upon the question of 
ad verso possession, but be was of opinion 
that there was no reason to remand the case 
because the parties had ulteady given evidence 
on the point. It is true that some evidence 
as <0 possession was produced in the first 
Court, but defendant-appellant was never 
clearly confronted with any claim by the 
plainfills based upon adverse possession, and 
1 think be has been prejudiced by the 
question being decided against him without 
being given an opportunity of producing 
evidence. In my opinion the interests of 
justice require that, the case should be 
remanded for further inquiry upon the 
point. 


Yol. XXVIII] 


INDIAN CASES 


DE VAI? AM AN I RHOGAPPA V. I’EDDA RHIMAKA GOWD. 



I, therefore, accept the appeal and setting 1 
aside the decree of the lower Appellate Court 
direct it to re-decide the appeal after 
remanding the case to the first Court for 
decision of the question whether the plaintiffs 
and their predecessors have been in adverse 
possession of the house since the time of the 
sale to Sayed Ali. 

Stamp in this Court will be refunded and 
other costs will be costs in the case. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 855 of 1914. 

December 22, 1914. 

Present :—Mr. Justice Ayling and 
Mr. Justice Napier. 

DEVARAMANI BHOGAPPA— Defendant 

—Appellant 

versus 

PEDDA BHIMAKA GOWD Plaintiff_ 

- Respondent. 

Oarkliast Rules—Standing orders of Board of Revenue 

—Tnl v, "lietlwr subject to revisio, 

Tabs, Ida r m along grant under mistake of fact- 

facT'Ji C i 0 l ler> °!' t0 COnCel ‘J mn t—Mistake o 

of 1872 ) 7 20 P J r ’ T'“ re Act (« 

CanrelL V 1 ' 9 ° ] trees W 0 ™ !pantoflam 
—-Cancellation of grant—Grantee, whether entitled t, 

1882),T. C £™P ensa,,on Trantfev of Property Act (IV o 

A grant of land marie under the darhhast rules i- 

in danse 0 lo'of'st "f 1 ' rVa COnditio,,s Md down 

of Revenue TW * 0l '. der XV of ‘be Board 

, f “ ilie proviso regarding- the in 

terests of Government or of the mihliV i 

intended to apply to cases in J- n on, ~ v 

exceeds the limits of nnfUv 1101 tIie « railfc 

officer making it—not to dee' 7 possessed By the 

[p S 5?co° f R] 4 ° r °"' ingt0fraudor m^srepre'sentatiom 
sud!*a ^ ?. >• rule is not 

"where? 1 ‘therefore ‘aTahsUda^ A °i' 2.] 

the mistaken impression A * V". akeS a «*«* "»flcr 

tact it is for the number ’ whiIe >>* 

not act without jurisdiction' 6 - De P uty Col *ector does 

[p. 52, col. 1.] J 1 can cellmg the grant. 

and the^emoval^f vvict} b ° th H 16 P lantin S of trees 
grant of land t n n ? P ear took P Jace before the 

could norbe said iot a ’v ’ at a time wh ™ he 

hB neTd ^ that 

of section ul ef !?"' 1 n nt " as not entit,ed to-Hie benefit 
could no 1 ■ ,e 1 ra »sfor of Property Act and 

pensatiou for ffie t * le va,ue of the trees or any com- 
pear. [52. cl. a ,™ oc,d ?pcnt in clearing the. prickly 


Second appeal against the. decree of the 
Court of the Temporary Subordinate Judge 
of Bellary, in Appeal Suit No. 96 of 1913, 
preferred against that of the Court of 
the District Munsif of Bellary, in Original 
Suit No. 415 of 1911. 

Messrs. K. Pandalai and S', llanqanadha 
Iyer, for the Appellant. 

Mr. K. Sundara llow , for the Respondent. 

JUDGMENT. 

Ayling, J. The chief contention raised 
in appeal is that the order of the Deputy 
Collector, Exhibit III, cancelling the assign¬ 
ment of ^ the suit land to defendant is ultra 

nres. The order in question, which bears 
date the 27th August 1909, is evidently 
passed undei clause 16 of the Board's Standing 
Order X\, which would empower the 
Deputy Collector to cancel the grant, if at 
any time within three years of the date 
thereof he is satisfied that the decision was 
passed under a mistake of fact.*’ 

fi J he ^ re ri re r nts appea1, t0 be satis- 

5 * d - J ' e Tnh lldar ’ S order was passed on 

9th May 190b and Exhibit III makes it 

« ’ a k th ,n , Deputy Collect or was satis¬ 

fied that the lahsild.ar’s order was passed 

nrj * Jt mist , aken 'rapression that plaint¬ 
iff s darkhast (which preceded defendant’s) 

was on y for a portion of the survey num- 
ber N o authority is quoted in support of 
appellant s contention that the mistake 
of fact contemplated in the rule is such a 
mistake of fact as would render an agree¬ 
ment void under section 20 of the Contract 

Act, z. e., that it must be one shared by both 
parties. 1 can see no reason for adopting 
such an interpretation. 

Appellant relies on a passage in the judg¬ 
ment of Bhashyam Aiyangar, J., in 
Secretary of State for India in Council v. 
Kasturi Peddt ( 1 ). But this passage only 
deals with the conditions under which a 
grant of land, which had become final under 
the rules then in force regulating the 
powers of subordinate Revenue Officers, 
could be subsequently annulled. At the 
time of that decision, the grant was only 
subject to revocation on nppeal. the lia¬ 
bility to which is distinctly recognised in 
the very passage relied on. Since that time 
the rules have been modified so as to allow 

('0 26 M. 263 a*. p, 2S3; 12 M f . L, J. 4^3 
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of revision within three years: and any grant 
mad* 3 under the existing rules is subject to 
the liability to revision under the conditions 
laid down in clause lb above quoted. 

It is further argued that revision is only 
allowed if the Collector or the Divisional 
Officer is satisfied that the interests of 
Government or of the public are affected by 
the grant and that Exhibit III contains no 
expression to this effect. Heading the 
clause as a whole, it appears to me that 
this proviso regarding the interests of 
Government or of the public was only in¬ 
tended to apply to cases in which the grant 
exceeded the limits of authority possessed 
by the officer making it — not to decisions 
passed under a mistake of fact or owing to 
fraud or misrepresentation. 

I, therefore, hold that the order of the 
Deputy Collector (Exhibit III) was not 
passed without jurisdiction. 

Appellant’s last contention is that under 
section 51 of the Transfer of Property Act, 
he is entitled to the value of the trees 
planted by him and compensation for the 
amount spent in clearance of prickly pear. 
The value of the trees appears to have been 
collected by Government from plaintiff and 
from Exhibit I, it appears that both the 
planting of the trees and the removal of 
the prickly pear took place before the grant 
of the land to the defendant, /.<?., at a time 
when he could not be said to have believed 
in good faith that he was absolutely entitled 
to the land. Defendant is, therefore, not 
entitled to the benefit of section 51 of the 
Transfer of Property Act. 

I would dismiss the second appeal with 
costs. 

Napikb, J.— 1 entirely concur. The argu¬ 
ments addressed to us proceed upon a mis¬ 
understanding of Secretary of Stole for India in 
Council v. Kashin JRcddi{ 1). That case decided 
two points: First, that where Government 
has given authority to a Tahsildar to grant 
land subject only to a right of appeal, the 
grant of such land within the scope of his 
authority is binding on frovernment. Tho 
other is that a grant like any other dis¬ 
position arising out of conirnct can bo 
set aside if it is procured by “fraud, mis¬ 
representation or mutual mistake as to nnv 
matter of fact essential to the agreement." 


After the decision of this case Govern¬ 
ment thought fit to limit the authority given 
to certain Revenue Officers by conferring 
on the appellate authority a power ■ of revi¬ 
sion. It was open to Government to do this 
to any extent, and the e.vtent to which they 
chose to do it is found in the language of 
Standing Order XV, rule (16). That 
revisional power is quite outside the scope 
of the power vested in a Court enunciated 
in the second proposition of Sir Bhashyam 
Aiyangar’s judgment and there is no connec¬ 
tion between them. 

It is clear to me that the words in the 
rule “and that the interests of Government 
or of the public are affected thereby’’ are 
limited to the cases mentioned in the sen¬ 
tence immediately preceding, namely, it 
exceeded the limits of authority possessed 
by the officer passing it," the reason being 
this—the limitation of authority to dispose 
of land on darkhast is based on the nature ot 
the land sought to be affected, that is to 
say, the character assigned to it by depart¬ 
mental orders or by its situation. Thus as¬ 
sessed land which has been reserved for 
special purposes can only be granted by a 
Divisional Officer: land reserved under 
section 26 of the Forest Act can oidy bo 
granted by the Collector. Lands in the 
vicinity of Railway stations can be granted 
by the Collector only after he has ascertained 
that the Railway authorities have no 
objection, and so on, the reason being 
that the interests of Government or of the 
public require to be specially considered, a 
position which does not exist in the granting 
of ordinary assessed land. Where such 
land has been granted by an unauthorized 
officer in error, it is open to the Appellate 
authority in revision to consider the case on 
its merits and decide whether it would have 
made the grant itself had the application 
been properly made to it. These consider¬ 
ations are obviously not applicable to grants 
made under mistake of fact or owing to 
fraud or misrepresentation. 

Appeal dismissed . 
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IMAKA SINGH V, PESHAWAR JIANE, LT1>., IN LIQUIDATION,. 


PUNJAB CHIEF COURT. 

Jmrst Civil Miscellaneous Appeal No. 1468 

of 1914. 

December 2.1, 1914. 

Present:— Hr. Justice Shadi Lai. 

P1ARA SINGH— Objector—Appellant 

V£i*SU s* 

The PESHAWAR BANK, Ltd. in 

LIQUIDATION— Defendant—Respondent. 

-S/Tfl’'M I''" ° f 10W ’ *■ W-Coutribulonj 

Shaje-holdcr—Repudiation of liability—Waicer— 

iTtot^ Ce 7 InterPn,tati0 ‘ l ° f Person agree. 

precedent an^h " P °" comlitio ‘ ls ~Conditione 

-Estate? effect '•* Allottee, conduct of 

ar^noTn/™ f 0 '™ 0 ?? °, f ‘be Man Companies Act 
at 'a™nee with the law obtaining inEnHand 

. “th ‘ he Eng,i8h . Courts “ a >' be followed "to 
col 2 j h ! ls,0ns otthe Companies Act, [p. 53 , 

of the , appellant co »ta»<led that the General Manager 

Imv Pany ’ "', h ° allotted the ^ares to him not 

the afw properl y given the authority!,! this behalf 

meift but al°so° nb h Pak ' “ tbe “me of lbot? 

withm.f M .“ Ub . S - eilUently “Ctedas a share-holder 

validity of the aCmen^''"^ be<m raiSed aS t0 thc 
54^oh l t ] at the Contenti011 C0l, id not be allowed. [p. 

mamiesrnav bn° S v 268 tha J the Terrance of for- 

distinguished from iKT? With ;. and h ' re S ular ' aa 
firmer? n ° m Aold > transactions mav be eon- 

holder to mosT^iT 141 1’t" 1 pe n S0 “ may become « share- 

.ithout com&ingTithV he i ?o ent Vr d pUrp ° Ses ’ 

in that behalf by the Prescribed 

circumstances he has hot \ ot " ltdlstail dmg these 
by the Company and hn aS a sha re-holder, 

both he and the Company 3 win h “ f are - holder . 
denying that he is a share hel l be asto PP e[1 from 

have been registered in the 0 dei ; Once the shares 

bo has done acts on, ‘ ““ ° f tbc allo “ee and 

member, he irih beUTtff Wfth his bein ? a 

the shares or at any rate lJ n T agreed to ‘ate 

denying that hed ha so agreed u w est ° pped fr0 ™ 

® eea * [p. 54 , cols. 1 & 2.1 

Hut even where 

applicant’s name is put L *f eeme . nfc is void > * the 
full knowledge of all the f^! re 1 glster aild be, with 

o»ly consistent with |,; K ? Ct - S> does acts whicl1 ai *c 

respect of such shares he \ sha re-holder in 

bolder. I n such * h ® ndl be bound as a share- 

&ame on the re<nsfpr ’ ^ placing of the applicant’s 

offer and the act?l * ° U l d Seem to amount to an 

acceptance of such offer [p “4 ^ t0 be a “ 

is ;mt 0 vw ct b ;r d ' ,cc , d , by 0^^,^ 

whose consent h-t ablC at tb ° option «* the P al V 
Of rescission whioK ? )eeri _?° obtained. But the right 
ComX cannot b. 1S mailable against the 

who are the 6 . en ^ orce( I against its creditors 

up (£ g ~ s ^ ta % interested in the windin 




The share-holder who seeks to be discharged must 
have repudiated the contract and have got his name 
taken off the register, subject to the qualification 
that it he has before the commencement of the 
winding-up taken proceedings to have his name 
removed, that will be sufficient, [p. 55, col. 1.] 

If one share-holder commences a litigation to 
have his name removed and there is an agreement 
between the Company and other repudiating share¬ 
holders that all the cases shall stand or fall by the 
result of his litigation then if that case is decided 

m favour of the litigant share-holder the others will 
be relieved, [p. 55, col. 1.] 

-A person cannot be settled on the list of contri¬ 
butories if befpre the commencement of winding- 
up he has not only repudiated his shares but has 
also asserted his right to repudiate them in an action 

oy the Company to enforce calls upon him. fp 55 
col. 2 .J 1 ' ’ 

The position of a person who has agreed to take 
shares upon special conditions depends upon the 
determination of the question whether the conditions 
are conditions precedent to his becoming a share- 
Uolclei or conditions subsequent. Jn the latter case 
oi where the condition precedent has been waived, 
the applicant for shares is a share-holder, [p. 50 , 

. lf the . allottee transfers his shares or attends meet¬ 
ings and accepts dividends, he will be bound by his 
acts and cannot rely upon the non-performance of a 
condition precedent, [p. 56 , col. 2.] 

Miscellaneous first appeal from the order 
°\ th * ;u dtl .? al District Jud S e ’ Multan, 
objections 6 ^ ^ Une ejecting the 

M p . B. Be can Pet,nan, for the Appellant. 

i\lr bantanam , for the Respondent. 

DGMENT.—This is an appeal under 
lb9 of the Indian Companies Act VI 
of 1882, from the order of the Additional 
District Judge, Multan, rejecting the objec¬ 
tions of the appellant, Piara Singh, to the 
settlement of his name on the list of the 
contributories of the Rank of Peshawar, 
Limited, which is being wound-up by Court. 

I have beard the case argued at length by 
Messrs. Petman and Santanam on behalf of 
their respective clients and considered the 
law bear.ng on the subject. The points 
which require determination are of some 
importance, in view of several cases of wind¬ 
ing-up now pending in this Province. Thc 
Indian Case-law on the subject is meagre 
and does in t render much assistance in arriving 
at a solution of albthe points involved in the 
appeal. 1 have, therefore, consulted the 
decisions of the English Courts which contain 
a lucid exposition of the law, and which 
should be followed by the Courts in India 
in so far as the Indian Statute is not at 
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\ariance with the law obtaining in Eng¬ 
land. It seems to me that the Indian Act 
is almost wholly in pun' nmtcriu with the 
English Law on the subject and the points 
of difference are few and far between. 

The first matter urged in this appeal 
relates to a defect in the authority of the 
person who allotted the shares to the ap¬ 
pellant on behalf of the Company, it appears 
that he (the appellant) applied for 50 shares 
on the 0th October 1911, which were allotted 
to him on the lbtli October 1911, and that 
the share-certificates were duly issued to 
him. These shares were allotted bj* the 
General Manager of the Company to whom 
the Directors, acting under Article 95 of the 
Articles of Association, had delegated their 
authority in that behalf. It is contended by 
the learned Counsel for the appellant that, 
as the resolution of the Directors, dated the 
20th November 190b. conferring the 
authority upon the Manager was passed 
at a meeting which was not attended 
by at least four Directors required for con¬ 
stituting a quorum, it was ultra /•//*<v, that 
the - Manager was not, therefore, lawfully 
invested with the authority which he purport¬ 
ed to exercise, and that the appellant was 
never a share holder in the eye of law. This 
contention is, in my opinion, erroneous and 
must be overruled. It is abundantly clear 
that the appellant not only applied for shares, 
hut paid a deposit of Its. 10U on his applica¬ 
tion, that the shares were allotted to him 
and the share-certificates were duly issued, 
and that the appellant paid some more 
money after allotment. There is no doubt 
that his name was placed on the register of 
shares and that he acted and was treated all 
along as a share-holder. Neither the Com¬ 
pany, nor any of its officers ever raised the 
slightest objection to his acting as a share¬ 
holder. On these facts it seems to mo that 
it is too late for the appellant to raise the 
objection that the shares were not properly 
issued.- 

It is not disputed that the Directors had 
full power to issue the shares and that the 
act was not nlfra ri.rrs as regards either the 
Company or its Directors. The only thing 
which can be said in favour of the appellant 
is that there was a technical defect in the 
authority of the person who issued the 
shares. Now the. law recognizes that the 
observance of formalities may be dispensed' 


with, and irregular, as distinguished from 
void, transactions may be confirmed. Con¬ 
sequently, a person may become a share¬ 
holder to most, if not to all, intents and 
purposes, without complying with all the 
formalities prescribed in that behalf by the 
Statute, Charter, or deed of settlement 
constituting the Company, and although 
there may have been irregularities in the 
issue of the shares to him; for if, not 
withstanding these circumstances, he has 
been treated as a share-holder by the Com¬ 
pany, and has acted as a share-holder, both 
lie and the Company will be estopped from 
denying that he is a share-holder (17d« 
Eindley on Companies, Volume I, page 65, 
sixth Edition). Once the shares have been 
registered in the name of the allottee and 
he has done acts only consistent with his 
being a member, he will be taken to have 
agreed to take the shares or at any rate 
he will be estopped from denying that he 
has so agreed. 

But even where the agreement is void, if 
the applicant's name is put on the register 
and he, with full knowledge of all the facts, 
does acts which are only consistent with his 
being a share-holder in respect of such shares, 
he will be bound as a share-holder. In such 
a case, the placing of the applicant's name 
on the register would seem to amount to an 
offer and the acts done with full knowledge 
to be an acceptance of such offer (Stiobel’s 
Company Eaw and Precedents, page 210). 

1 have, therefore, no hesitation in holding 
that the defect in the issue of the shares has 
been condoned and cannot now be avoided 
by the appellant for the purpose of getting 
his name removed from the list of the 
contributories. 

The second contention of the learned 
Counsel for the appellant is to the effect that 
his client had been induced to take shares 
by the misrepresentation and fraud of the 
Agents of the Company and that he had 
repudiated the shares before the Company 
went into liquidation. These allegations of 
facts are disputed by the learned Counsel 
for the respondent, but assuming them to bo 
correct, I am clear tlmt the right of repudia¬ 
tion, if any, lias been lost by the commence¬ 
ment of the winding-up. A contract induced 
by fraud, or misrepresentation, is not viod, 
but voidable at the optioin of the party 
whose consent bus been so obtained. But- tbo 
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right of rescission, which is ordinarily available 
against the Company cannot be enforced 
against its creditors who are the persons 
vitally interested in the winding-up. The 
law on the subject is laid down in clear terms 
in Ai re Scottish Petroleum Company ( 1 ). 

<( lf we look,'’ says Cord Justice Lindley, 
at these cases to see what principle is to 
be deduced from them, I think, we find that 
the shareholder who seeks to be discharged 
must have done two things." He must have 
repudiated the contract, and have got his 
name taken off the register, subject to the 
qualification that if he has, before the 
commencement of the winding-up, taken 
Proceedings to have Ins name removed, that 

wdl b f sufficient. There is a further 
encroachment on this rule, namely, that if 
one share-holder commences a litigation 
0 nave his name removed, and there is 

an agreement between the Company and 

other repudiating share-holders that all 
the cases shall stand or fall bv the 
result of his litigation, then, if that case 

holder tl T, fa ' 0Ur 0f tbe litigant share- 

2 ) t* T'” J ~— & £% 

!R wStaSH 

that can be relied on for • 

F 0 y s casp (o\ / 01 . t,1Gle is a case, 

zzzsrj'l aur* 1 ’' *** 

i. an important c«««*» 

money m hand A. t,,ere was 

creditors, so it might i® nt ... to Pay the 
that the doctrine of Onl■ r ° lb1 ^ be nr S ed 
did not apply but t vr TwqUand ^ 

Bolls held that as t , Master of the 
not taken stens ft share - h older had 

«P to alter his stains as° r °] t tl,e w j nding - 
and the other share L if, bet ,"' euU lumself 
The rule is t T he was bound - 

hit *name r"l,S > '„ ?' ud “‘ e - b »‘ *<» 

i rigs to h-»v«i+ G [) ? c °mmence proceed- 
O) 2* o n rem ° Vet1, before the binding- 

*>46. *’ * - 413 at P* 436; 49 L. T. 348; 31 XV. R. 

m *”'S 1 , «*« w. I*. «*>. 

(4) 2 H h -wr “? ! r 37 L - J- Ch. 257. 

Jfii Y- K. mi. 320 ’ 36 L - J ’ Gh 0w i 16 b. T. 
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up, but this rule is subject to the qualifica - 
tion, that if one repudiating share-hohle 1 ’ 
takes proceedings, the others will have th« 
benefit of them, if, but only if, there is an 
agreement between them and the Company 
that they shall stand or fall by the result of 
those proceedings, but not otherwise. 

I pen the rule enunciated above, a further 

encroachment has been made by the decision 
in II luteleys case; General ltaihcay Small, 
cate, In re (0), which lays down that 
a person cannot be settled on the list of 

contributries, if before the commencement 
ot w.nd.ng-up lie has not only repudiated 
his shares, but has also asserted his right to 
repudiate them in an action by the Company 
to enforce calls upon him. To the same effect 
Is a judgment of this Court reported as Seen■■ 
tan, of State .tor India v . Ifalcim (7) There 

must, consequently, be not only repudiation 

but also one of the active acts specified 
above, and in the present case it is not even 
alleged that any such act, which alone 
makes the repudiation effective as against 
the Liquidator, was ever taken. I must, there- 
oie, hold that the appellant’s right, if any 
to rescind the contract has been destroyed by 

the commencement of the winding-up. 

unnf J aS i fc ST0U , nc1 ’ «P Q11 which the appellant 

u ants to be relieved from his liability, deals 
" 1 1 1 tlle sieged contingent nature of the 
contract to take shares. It is argued that 
he was given a promise that if he took 
shares lie would be appointed a local 
Director of the Amritsar branch of the 
-Bank, that the promise constituted a 

condition precedent, that the condition was 
not fulfilled, and that the contract to take 
shares which was to come into existence 
on the performance of the condition, did 
not become an accomplished fact. Here 
again,, the parties are at issue and the 
material on the record is not sufficient to 
enable me to decide whether the allegations 
upon which appellant’s argument is based 
have been established. I3ut it is unnecessary 
to remand the case for further inquiry, 
because taking the matter in the best light 
for the appellant and proceeding upon the 
admitted or undisputed facts of the case, I 

am of opinion that the appellant’s contention 
is untenable in law. 

(6) ( 900) 1 Ch. D. 365; 64 L. J. Ch. 2oO* 48 W V 
440; 82 J, T. 134; 16 T. L. R, 176. ' ' R ‘ 


(,) 25 Ind. Cas. 418; 64 p. R, hi 14 . 
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The position of a person who has agreed 
to take shares upon special conditions, 
depends upon the determination of the ques¬ 
tion whether the condition is a condi ion pre¬ 
cedent to his becoming a share-holder or a con¬ 
dition subsequent. T admit the correctness 
of the proposition of law, and there is ample 
authority in English Law in support of it, 
that if the condition is precedent and has 
not been performed and its performance 
has not been waived, the applicant for shares 
will not be a contributory. To this category 
belong the cases cited by the learned 
Counsel for the appellant, namely, In ft 
National E quit aide Provident S ociet{/ y bJ,v 
pa ftp Wood (8), Pager's case, l Li ivernal Banking 
Co., In re (9), Pellatt's case (10) and Thomas 
Ediranl Brinsmead and »S\, ns. Limited, In re ; 
Tend in's case (11). 

Where, however, the condition is not 
precedent to a person becoming a share¬ 
holder, or in other words the condition is 
subsequent, then the person who agreed to 
become a share-holder will be liable to be 
entered as a contributory, whatever his 
rights may be by reason of the breach by 
the Company of the condition. Each case 
of this kind must be decided on the con¬ 
struction of the particular agreement, and 
no safe guide can be given as to what will 
and what will not amount to a condition 
precedent, but the fact that appellant's name 
has been entered on the register to his 
knowledge and without any protest from 
him will be strong evidence that the case 
is not a condition precedent case l Elkingion's 
case ( 2)1. Now in this case, the facts which 
have already been set out above leave 
no doubt in my mind that this is not 
a case of a condition precedent, and 
that it comes within tin' rule laid down in 
Elkingtons case (12). The learned Counsel 
for the appellant has strongly relied 
upon the dicta in In re London ami 
Provincial Provident Association, Limited : 
In re Mag ridge (13). But the facts of 
that case are materially different fmm 

those of the case before me. In that case, 

(8) 42 L. .1. Ch. 403; 5 bq. 236; 2' \\\ |{ qg, 

(9) 3 Ch. 633; IS L. T. 771); 16 W. R. 556. 

( 0) 36 b. J. Ch. 613; 2 Ch. .*>27; 16 L T 

(11) 1 Ch. 104; 67 b. J. Ch. 11; 77 1, T. 521- 4 
Munson 38", ; 14 T. L. R. 53; 46 W. R. 171. 

(12) 2 Ch oil: 36 b. J. Ch. 593: 16 b. T. 301- 15 W 
It. 665. 

(131 07 L. J. Ch. 932; 3S b\ T. SOI. 


the applicant, Mogridge, though he received 
the notice of the allotment of shares, never 
received any share-certificates, nor did he 
pay any part of the price for the shares. 
It appears that the Company wanted to 
impose new terms departing from the 
original terms, to which Mogridge did' not 
give his consent. In these circumstances, 
it was held that he was entitled to refuse 
the shares, and that his repudiation of all 
connection with the Company, which had 
been made before it went into liquidation, 
was valid, and that he could not be liable 
as a contributory. I do not, therefore, 
think that Mogridge's case has any application 
to the present case. 

Even if 1 accept the argument that the 
condition in this case was a condition 
precedent, the nppellent cannot, in my view, 
derive any benefit from it, because the facts 
show that the condition has been waived. 
It is clear that he received, on the 1 st 
May 1913, dividend on his shares and the 
document acknowledging the receipt of the 
dividened is signed by him in English. He 
seems to be a man of some education and 
1 cannot entertain for one moment the sug¬ 
gestion that the appellant thought that he 
was receiving not the dividend on his shares, 
but interest on the money which he had 
paid on the shares, and to which he was 
entitled on their cancellation for the non¬ 
performance of the condition. It is a well- 
established principle of the Company Law 
that if the allottee transfers his shares or 
attends meetings and accepts dividends, he 
will be bound by his acts, and cannot 
afterwards rely upon the non-performance of 
a condition precedent. This ground alone 
is, in my opinion, fatal to the case set up by 
flu* appellant. 

For the reasons stated above, 1 am clearly 
of opinion that the appellant has failed to 
establish any ground for removing his name 

from the list of the contributories and that 

his liability in respect of 50 shares has 
been fully proved. He was rightly put on 
the list by the lower Court and must remain 
there. I must, accordingly, dismiss the 
appeal with costs. 


Appeal dismitseili 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1005 op 1918. 

December 22, 1914. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

GHITILR1 SURAYYA and another — 

Plaintiffs—Appellants 

versus 

13 O D D U RAM AY Y A—D efen da n t— 

Respondent. 

Contract Act (IX of 1872), ss. 14, 19,04, 05 --Fraud 
aftinwoj entering into a contract and subsequently, 
evectoj Material alteration in terms oj contract , effect 

of Contract, whether enforceable—Void contract—Party 

dei icing benefit, duty of. 

Section 19 of the Contract Act read with section 14 
deals only with fraud so far as it affects the free will 
ot the parties at the time of entering into a contract: 
therefore, the explanation to section 19 must not be 
taken as meaning that any subsequent fraud will not 
aftect the-validity of the original contract, [p. 58, 

A contract is vitiated by a material fraudulent 

alteration of its terms and is not enforceable at the 

instance of the party making the alteration, [p. 59, 
col. 1.] L1 ’ 

Any one who has received any benefit or advantage 
under a void contract is bound to make it good, 
[p. 59, col. 2.] * 

Govindasami v. Kuppasami, 12 M. 239; Qulabchand ^ . 
Fulbai Hanchand, 3 Ind. Cas. 748; 33 B.411; 11 Bom. 
B.B. 649; Chirstacharlu v. Karibasayya. 9 M. 399; Gour 
Chandra Das v. Prasanna Komar Chandra, 33 C. 812, 
3 C. L. J. 363; 10C. W. N 788, followed. 

Pattisonv.Luckley^L.J. Ex 180; 33 L. T. 360: 
10 Ex. 330; 24 W. R. 224, distinguished from. - 

Second appeal against the decree of the 

Court of the Subordinate Judge of Masuli- 

patam, in Appeal Suit . No. 48 of 1913, 

preferred against that of the Court of 

the principal District Munsif of Tanuku, 

1 M nglnal SuitNo * 2 35 of 1911. 

-w 1 ** p* Pi'akasam, for the Appellants. 
r ’ Narayanamurthi , for the Respond - 


JUDGMENT. 

sadasiva Aiyar, J.—After giving my best 
onsi eration to the matter, 1 am of opinion 

a Plaintiffs’ suit was based on the 
contract which was reduced to writing and 

i ? re .”, over defendant’s signature in the 
plaintiffs’ cash book. The material alteration 
made in it by the plaintiffs vitiated the 
contract and made it incapable of its being 
enforced at their instance. “ The cause of 
he. obligation which it was desired” (by 
p am tiffs) to enforce” was the contract as 
set out by the plaintiffs and not the fact 
t< ^ ^ ie contract became “ void” or was 
discovered to be void” (Section G5 of the 


Contract Act). I was at first inclined to 
hold that as_ on grounds of public policy”, 
no plaintiff should be allowed to take the 
chance of committing a fraud without run¬ 
ning the risk of loss on detection,” the 
plaintiffs in the present case could not be 
allowed to recover any portion of the sum 
obtained from them by the defendant under 
that same contract by taking advantage of 
section 65 of the Contract Act after their 
fraud was detected. In other words the 
plaintiffs could not say: \ ou have discovered 
our forgery. All right. Treat the deed of 
contract as void and give us a decree for 
the money received from us by the defendant 
under that void contract.” That, I thought, 
would be allowing them to take advantage 
of their own wrong which rendered the 
contract void and on general principles of 
jurisprudence, I thought they ought not to 
be allowed to do so. That was probably 
the ground of the decision in Govindasami 
v. Kuppusanu ( 1 ), where the learned Judges 
refused to accede to the argument advanced 
on the plaintiffs’ side that the altered 
document might be received in evidence to 
prove the defendant’s indebtedness for the 
sum mentioned in it and that a decree 
might be passed for recovering that debt. 
But having regard to illustration (c) to 
section 65 of the Contract Act, 1 do not 
feel myself strong enough to dissent from 
my learned brother’s decision on this point. 
In that illustration, though A wilfully 
absented herself from the theatre on the 
6 th night and thus led to the result of the 
contract being made void at the instance of 
the other party, she was held entitled to 
recover remuneration for the five previous 
nights in which she did perform [see also 
Gulabchand v. Fulbai Harichand (2)j. I do 
not intend to say that where if the contract 
had remained unaltered, the defendant would 
have been liable for a less sum than Rs. 400 
(as, for instance, if the price of the paddy 
had fallen during the 15 days), the defendant 
should even then pay back the whole of 
Rs. 400 under the provisions of section 65 
of the Contract Act and that he could not 
rely on the unaltered terms of the contract 
and could not claim to pay only the 
difference in price. Penalizing the defendant 

U) 12 M. 239. 

(2) 3 lud. Cas. 748; 11 Bom. L. It. 649; 33 B. 44 J, 
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mi that manner ami benefiting the plaintiffs 
for the forgery committed by the plaintiffs 
would undoubtedly come within the prohibi¬ 
tion of the legal maxim that a man cannot 
take advantage of his own wrong. 

I’ll the result, I agree in the award of 
Rs. I-UO made by my learned brother in the 
plaintiffs favour. 

Sn:N< Eli, J. — This suit purports to be a 
suit brought upon an account or Ichnfa 
Hedger h It is so stated at the beginning 
of the plaint, and at tlie end the amount 
due to the plaintiffs as per khnht is men¬ 
tioned; but the cause of action is stated as 
having arisen on the date when according 
to plaintiffs the defendant failed to supply 
grain which be bad contracted to supply and 
on the date when be asked for an extension 
of time. 

The facts which are not disputed are 
that the plaintiffs on 9th January 1910 
advanced Rs. 8U0 to the defendant on an 
agreement that defendant should supply 
3^0 bags of paddy at the rate of Rs. 3-1 1-0 
per bag, that defendant was unable to 
perform and did not perform that contract 
and that be refunded Rs. 4<»0 on the 2(Jth 

August 1910. 

• 

The parties differ on the questions (1) 
whether the contract was to deliver the 
paddy within lb days or within lb days of 
the receipt of the advance: (2) whether they 
afterwards came to an agreement when the 
defendant failed in business, that defendant 
should compound with bis creditors by a 
payment of annas (> in the rupee and that 
the plaintiffs should receive accordingly 
Rs. lbO in full discharge of the balance of 
Rs . 400 out of the sum advanced by 
them. 

Roth the lower Courts have found that 
there was a material alteration in the 
figures in the ledger (Exhibit A) in which 
the terms of the contract were entered and 
that the motive of the plaintiffs in making 
the alteration was fraudulent as owing to 
the rise in the price of paddy between the 
24th January 1910, when according to (he 
defendant the contract was lo have been 
performed, and the 24th February 1910, when 
according to the plaintiffs it was to have 
been performed, the plaintiffs stood to gain 
more in damages by adapting the later 
date. t#jt' tire WicCiuji 



the contract, the District Munsif dismissed 
the plaintiffs* suit, and in appeal the 
Subordinate Judge agreed with him. 

On these concurrent findings of fact we 
must proceed on the assumption that the 
plaintiffs did make a material alteration in 
the date and we also agree in thinking that 
there was no waiver or novation of contract. 
It is argued that even if there was a mate¬ 
rial alteration it did not make the contract 
void, and * rout! ft/, that the whole suit 
should not have been dismissed seeing that 
the defendant admittedly offered to pay 

Its. lbn. 

The explanation to section 19 of the 
Contract Act declares that a fraud which 
did not cause the consent to a contract of 
the party on whom such fraud was prac¬ 
tised does not render a contract voidable. 

In this case the parties admittedly assent¬ 
ed t*i the contract on the 9th January 
1910 when the money was advanced, and it 
is the defendant's case that the figure 15 
was altered to 4b after his signature had 
been taken in the ledger, so that it is plain 
that the alteration had nothing to do with 
either party's giving their consent. 

• It appears that section 19 read with 
section 14 deals with fraud so far as it 
affects the free will of the parties at the 
time of entering into a contract, and the 
explanation to the section, therefore, must 
not be taken as meaning that any sub¬ 
sequent fraud will not affect the validity 
of the original contract. 

The principle which this Court followed in 
( hn.'lttr/nirlu v. Kanbasayya (3), where there 
was a fraudulent alteration of the terms of a 
mortgage bond between its execution and its 
registration, was that a plaintiff who attempts 
to support a claim by forgery should be 
penalised by not allowing him to recover on 
his contract through Court. The instru¬ 
ment in that case as originally signed was 
ne\er registered and, therefore, created no 
interest in the land. The instrument as 
registered did not represent the agreement 
between the parties. As one of the Judges 
observed, the parties having by contract in 
writing fixed the amount of debt and the 
periods for its payment, and that contract 
having become by the fraudulent act of ond 

( 4 ; \> >}. 
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of the contracting parties incapable of being 
enforced, l,o\v can the Court now declare what 
is the debt and when and how it is to he 
paid r Similarly in Go,,,- Chandra Las v 
Irasanua Kmuar Chandra (4) the learned 
Judges held that by an alteration in the 
terms of a convenant which had the effect of 
changing the legal identity or character of 
the instrument, not only the covenant but 
the whole deed would become void. They 
held that a plaintiff who sued to recover 
money on a bond, in which the name of an 
additional executant had been fraudulently 
inserted after execution, was not entitled to 
succeed on the basis of the original considera¬ 
tion, and they based their decision on two 

11* 1 . _ on grounds of 

public policy should be allowed to take the 

chance of committing a fraud without 

running the risk of loss on detection and 

secondly that the identity of the instrument 

being destroyed, to hold one of the parties 

liable would be to make for him a contract to 
winch he never agreed. 

.So in the present case the lower Courts 
have found that the terms of the contract 
as evidenced by Exhibit A are not in one 

particular ci-., the date of performance, the 

terms which the parties originally agreed 
to and, therefore, they cannot be enforced: 

X , for , tlle original agreement the 
plaintiffs have by their act destroyed evidence 
as to its terms and, therefore, they cannot now 
he allowed to enforce the contract or recover 

viewer ♦°i! fh ! stlen ? fcl > of it. A similar 

inTbond e ‘r. * , e 6ffeCt ° f alterin S “ date 
S»• cited for 

>» i»*™ e .. o,i S 

erased n ^ i act of a Cendant who 
ased a material part of a contract was 

plaintiff GCl 1° a f°5 d n ° j usti fication for the 

’,;r‘° f ,h i i e ..ori; „: 

«1 the c„„a, which ,|„t musl 

get the certificate of an architect before 

^eould be paid for any work done by 

be considered whether the 

a sni * should have been dismissed 

altogether on the contract being found void. 

Tal“To 64 aiKl 65 of the Contract Act 
K. 284- E S 1 44 L,J ‘ 180 > 33 L - T. 360; 24 W. 
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provide that when a voidable contract is 

rescinded or when a contract becomes void. 

an> party to it who has received any benefit 

or advantage thereunder is bound to restore 

or make it good. 

The defendant’s written statement contains 
tije roJlowing admissions:_ 

*1 t* anable t0 Perform the contract, 

‘ C ®nn 1< ant fa ' ] ? d 1,1 l JUS iness and for the 
;r- , * ',' eee,Ve(I bythe defendant from the 

,e ,u tm '" f ed on " 6th August 1910 
f 4 , ,and therefore Rs. 400. the balance of 

0i?°tZ 04 1 th T dlfference in price as 14 stood 

pi lm - “ ■*“ *° «W 

7. Thus defendant is always ready to nuv 

‘he plaintiffs the sum of Rs. 150 due to 

to' t heni *£'*' 400 d “ e by the defendant 
to the Plaintiffs according to the rate refer- 

rupee )’\ P * n * nipb 6 (/ ’ e ” « anaas in the 

On this independent admission of liability 
t^tn 1 ! 400 ' the plaintiffs are' pnmu 

that the defendant has had the benefit 
of U,e money without rendering any return 

ant r lunsif fou,ld that the defend- 

ant had failed to prove the agreement set 

U P by him that the plaintiffs shnnl l 
Ks lo0 in full discharge of the debt. The 

.Subordinate Judge has nut recorded a finding 

on this point, but I consider it unnecessary to 

i eniand the case m order to call for a finding 

as the said agreement, even if true, was 

obvmusly on the defendant’s showing one 
without consideration. 

J would, therefore, reverse the lower 
Court s decrees and give the plaintiffs a 
decree for Rs. 400 but without interest or 

vOblb • 

Decree reversed. 
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SIND JUDICIAL COMMISSIONER'S 

COURT. 

Civil Revision Application No. 60 of 1912. 

September 21, 1911. 

Present :— Mr. Pratt. J. G\, and 
Mr. Crouch, A. J. C. 

SWUMAL NIHALC HAND— Defendant- 

Applicant 

versus 

MULOMAL RAHL MAL— Plaintiff — 

Opponent. 

Civil Procedure Code (Act I' of 1908), Sch. //, para. 
17— Application to file reference, chef her suit — 'Suit,' 
meaning of— Order setting aside aimed , whether n decree 
— Appeal. 

A suit is a process for the recovery of a right or 
claim and can he prosecuted either in a regular 
Court of Law or partly before a private tribunal"and 
partly in a Court of Law. [p. 01, col. t. ; 

An application to file in Court an agreement to 
refer to arbitration merely asks the Court for assis¬ 
tance to prosecute a claim before a p ivate tribunal 
and cannot be converted into a “suit” bv the mere 
process of numbering and registering the application 
as a suit. [p. 61, col. 2.J 

An order setting aside an award is not a decree 
within the meaning of the Code and is not appealable 
[p. 61, eol. 2.] 

Application for revision against the order of 
the District Judge, Hyderabad. 

Mr. Fateh chand As ndomaljov the Applicant. 

Mr. Bupchand Bilaram , for the Opponent. 

JUDGMENT. 

Ckoucii, A. J. C.—In this case, plaintiff 
Mulo applied to the Court of the Sub-Judge. 
Hala, under section 17 of the second Schedule^ 
Civil Procedure Code, to have Hied an agree¬ 
ment of reference. The Court ordered the 
argreement to be filed. The arbitrators sent 
in their award, hut the Court at the instance 
of defendant set it aside, on the ground that 
the arbitrators had acted unfairly 
to defendant in not giving him sufficient 
time to enable him to collect his witnesses 
and to travel to the place where his 
attendance was required and in not giving 
him notice of postponement of the hearing. 

Against this order plaintiff appealed and 
the preliminary objection was taken that 
no appeal lay. The learned District Judge 
relying on the dictum of the Privy Council 
in Ghulam Khan v. Muhammad Hassa tt (1) 
held that appeal lay and dealing with the 
order of the lower Court on its merits 

reversed it and pronounced judgment accord¬ 
ing to the award. 

1W I. 6(1 I i - * . 

l. a. 


i * 


Against this order the defendant appeals* 

and urges, firstly y that the lower Court 
erred in holding that an appeal lay. 

Now, admittedly, no appeal against an 
order setting aside an award passed on a 
reference filed under clause 17 has been 
granted in obvious terms by the Civil 
Procedure Code, 1908, and it is not con¬ 
tended that any appeal lies except under 
the provisions of the Code. Respondent’s 
case is that, inasmuch as the application 
under clause 17 must be in writing and is 
numbered and registered as a suit, and the 
older setting aside the award conclusively 
determines the rights of the parties with 
regard to the question whether or not the 
matters in controversy between them shall 
he decided by arbitrator, such order is a 
decree within the definition given in section 
‘2 (2) of the Code. Support to this con¬ 
tention is given by a dictum of Lord 
Macnaghten in Ghulam Khan v. Muhammad 
Nassau < v l): It would seem that the order 
made is a decree within the meaning of 

that expression as defined in the Civil 
Procedure Code.” 

ft is important to bear in mind that 
this dnium of Lord Macnaghten was purely 
an obiter dictum ; it has not the authority 
of a decision of the Privy Council and 
though entitled to great respect as being 
the expression of an eminent Judge, is 

not a declaration of law by which this 
Court is bound. 


(1) 29 C. 107 at p. 18-i; 29 I. A. ,51; | Bo„. r 

101; 12 M. L. J. 77; 0 C. W. N. 220; 25 1\ K1W2 

> U'r* 

i 


n-»i 


1 he Civil Procedure Code of 1908 was 
drafted several years after the decision in 
Ghulam Khan v. Muhammad Nassau (l)and it 
may be presumed that the didnm was 
present to the minds of those drafting it. 
ihere was, undoubtedly, an attempt made 
to place beyond the region of possible 
(ontroversy the question whether an appeal 
ay against the several kinds of orders 
which can be passed in civil proceedings; 
and, it it was intended that there should 
be an appeal from an order such as we 
are now dealing with, we should expeot 
that it would he granted in clear and 
unmistakeablo terms. The alleged founda¬ 
tion of this right of appeal, on careful 

examination, turns out to be extremely 
frail. 

in the first place, a party who makes an 
application under clause 17 does not file 

- ’ !.(• • vo*- LCSri > 

1 i » . j > 
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a suit. A suit is a process for the 
recovery of a right or claim and can be 
prosecuted either in a regular Court of 

Law or partly before a private tribunal and 

partly m a Court of Law. When a party 
applies under clause 17 that an agreement 
of reference be filed in Court, and that 
an order of reference to the named 
arbitrator be made, he thereby asks the 
Court to grant him the assistance of legal 
process in the prosecution of his suit 
before a private tribunal. It is before 
the private tribunal that he seeks a decision 
on ^ ls substantive rights and claims. 

When the arbitrators have caused then- 
award to be filed in Court and the Court 
under clause 16, pronounces judgment 
according to the award and the decree 
follows on the judgment so pronounced, 
the decree embodies not only the Court’s 
commands that the adjectival or processual 
aw shall bo enforced on behalf of the 
successful party, but also a final and 
conclusive determination of the substantive 
rights of the parties with regard to the 
matters in controversy between them. 
But, where the award is set aside, the 
t-.ourt does no more than finally decide 
the question whether or not the adjectival 
aw shall be put into operation in order 
to give effect to the award, the substan- 
tive rights of the parties with regard to 
the matters in controversy are left un¬ 
determined. The claimant is left to pro¬ 
secute his suit either in a Court of Law, 

°r, if it be still open to him, by means 
es 1 arbitration proceeding’s. 

Decree is defined by section 2 (2) 
of the Civil Procedure Code as “the 
formal expression of an adjudication which, 
so ar as regards the Court expressing it, 
conclusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit.” There 
can be little doubt that the rights there 
referred to are substantive rights as 
distinguished from rights of a merely 
processual character: (see Woodroffe and 
Ameer Ali, pages 38 to 40). The Code of 
“ V *^ , ) -^ roce ^ ure contains no definition of 

there is sufficient indication 
at it means the process of recovering or 
en orcing a substantive right or claim by 
e procedure laid down in the Code; and 


an_appl.cat.ou to the Court which merely 
asks for assistance to prosecute a claim 
before ( a private tribunal cannot be converted 
into a suit by the mere process of number¬ 
ing and registering the application as a suit 
A or can ai^order setting aside an award be 
said to be the formal expression of an ad 

judication conclusively determining the rights 

of the parties with regard to the matt s h 
controversy ,n the suit” unless the actua 
facts be deliberately ignored, for there is 
no formal adjudication and the rights of 

r ,e d’et t e, a miid th tt 

therefore, that it is impossible to hold that an 
appeal lies against an order rejecting an award 

?S, cS P "" lh i n *• ?»»'•».»( 

to the Legislature a vagueness of definition 

n holly foreign to the Code. Where an 
appeal is given, it is given in an appropriate 
place and ,n prefect]y clear language it s 
wholly improbable that the ! 

debberately left the public to discoveAhat 
t e right of appeal against a particular 
order was concealed in several distinct 
portions of the Code, and so succe Jul y 

concealed that even after discovery its 

existence could reasonably be disputed 

P r u l d ™ vers ® tlle decree of the lower 
Court and affirm the order of the original 

Court. Costs of both Appellate Courts to 

be borne by the respondent in this appeal. 

PitATT, J. C.—I concur. In the case of 

t! :r Ji - [olcf ^ n o (2) I pointed out 
t at whiJe the dm mu of Lord Macnaghten 

in Ghulam Khan v. Muhammad Hassan (1) 

appeared to treat an order under section 

as a decree and, therefore, appealable, no 

Code P TT r ? en made in th * present 

Code. Mr. Rupchands contention is that 

no such provision is necessary, for the order 
is appealable as a decree. The obvious 
answer to this is that the definition of a decree 
has been altered since the case of Ghulam 
Khan v. Muhammad Hassan (1) and that under 
the definition in the present Code such an order 
would not be a decree, for as said in 
Udharam v. Secretary of State (3) an essential 

part of the definition is that the decision or 

(2) 19 Ind. Cas. 3 18 ; 6 S. L. It. 168 

(3) 19 Ind. Cas. 922; G S. L. R. 287. 
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adjudication must have received formal 
expression as a decree— such formal expres¬ 
sion is lacking to the order under consideration. 
It is, therefore, not a decree as defined by 
section 2 (2) of the Code of 1008 and is. 
not appealable. 


Application accepted. 


Appeals against the order of the District 
Court of Cuddnpah, in Appeal Suit No. 116 
of 1912, preferred against that of the 
Court of the District Munsif of Proddatoor, 
in Execution Petition No. 29 of 1912 in 
Original Suit No. 210 of 190S. 

Messrs. T. ]{, Raniachandra Aij/ar and T. 7?. 
TCrishnasiramy Ti/er , for Messrs. K. Srinivasa 
Iyengar and C. Krishnamachariar , for the Ap¬ 
pellants. 


JUDGMENT. 


MADRAS HIGH COURT. 

Appeals against Orders Nos. 41 and 42 

up 1914. 

December 8, 1914 
Present: —Mr. Justice Old field and 
Mr. Justice Tyabji. 

In A. A. 0. No. 41 up 19i4 
KAMISETTI PEDDA VENKATA- 

SUBBIAH AND ANOTHER—DEFEND\NTS— 

Appkixan is 

In A. A. 0. No. 42 op 1914. 
KAMISETTI CHINN A VENKATA¬ 
SUBBIAH - Defendant—Appellant 

versus 

TANG ATOOR SUBBIAH—Plaintikp 

—Respondent. 

Civil Pi need are ('ode (Act V of liKJS), f) XXI, cr. “»7, 
(Jl— Attachment, determination if- lh'.<mi.<sl of ereea. 
t 'mn application, chcthcr determine$ attach incut — .]/«»»■••- 
ohlc property, attachment of — Sale, vhctUcr proilnction 
i'l property neec,<< try Jhsmi.<sal t>/ appln'otmn bo" non. 
payment of li;itt;i —Attach ment, ivficthee ,ni-r,l 

Au attachment by a prohibitory onlcr pivvioii.<lv 
existing can hi* determined only b\ proper steps taki-n 
rindor the Code. ( p. (13, col. 2. | 

Under Order XXI, ride . r >7, st previou>lv existing 
aftaclimeiit ceases to exist on the dismissal of an 
application for exeeution only when the circutn. 
stances reipiired by the rule are ••sta >»I i s 1 11 ■ % I. ip. 
col. 1.] 

The object of (he rule is to prey nt the eontinuan -e 
of an attachment for an indefinite period on the 
practice of “striking off” an application for execu¬ 
tion previously in vogue for htatistieal purpose* and 
the operation of the rule must, therefore, he coiiiin. ( | 
within the smallest possible limits. ; p. HR. cols. 1 ,V 2. 1 
To order the sale of niovcahlc property, it is not. 
necessary under Order XXI, rule til, that the Court 
should have the property lu fore if. Wln-ie a non¬ 
payment of hatta results in the dismissal of fhe appli¬ 
cation for sale there is no legal order of dismissal ai <! 
the attachment previously »• xi- 1 iug is uni «h-termincd 
hut. continues elfcctive. . p. (ill, eel. I. 

Nomtnta liihi y. Jloshan Mcnh . «♦ hid. fas. oo.N- ].*, (• 

W. N. 128; 38 C. 482; 13 (’ L. .1. (52 ; Ka,li Xath P, ,] 
Choirdhry v. Snrhannnd Simla, 12 C 317, t'ollvwed. 


Oldfield, J.—These appeals arise out of 

the attachment of certain jewels in exeeution 
of a decree against appellant in Appeal 
against Order No. 41 of 1914. Appellant in 
Appeal against Order No. 42 of 1914 is his 
brother, Chinna Venkatasubbiah, co-owner 
of the jewels. They were in the latter’s 
possession ; but it is not disputed that the for¬ 
mer's share in them was under attachment by 
the issue of a prohibitory notice under section 
208 of the Code then in force, when Execution 
Petition No. 142.4 of 1908 was presented. 
Plaintiff-respondent, in tint petition, asked 
for an order to Chinna VenkatasubLiab to 
produce them ami for proclamation and sale. 
Chinna Venkatasubbiah objected to doing 
so, but his objection was disallowed. As, 
however, he had also claimed them all as 
his own, nothing further was done on the 
petition, and though it should have been 
adjourned in order that the prayers for 
proclamation and sale might be complied 
with, it was left without further disposal. 
On 2oth October 1910, plaintiff presented 
Execution Petition No. 1049 of 1910 for 
proclamation and sale. It contained no 
prayer for production of the jewels. But 
the District.Munsif, on whose motion it is 
not clear, ordered issue of a notice to Chinna 
\ enkatnsnhbiah to produce them. Bat to 
not having been paid for this notice, the 
petition was dismissed on 21st December 
1910. The present petition, Execution 
Petition No. 19 of 1912, is for sale of the 
property alleged to be already under attach¬ 
ment. 

The general question is whether the lower 
Appellate Court was right in holding that 
the attachment, which admittedly at one 
tin e . \Kted, was still in b ice ai d had not 
been h-nninated by the dUnii^a! if Execu¬ 
te n Petiti. n No. 10-19 1910. In particular 
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appellants, the debtor and Chinna Venkata- 
subbiah, argue that (1) the formal dismissal 
in the order on that petition necessarily 
terminated any attachment, because it must 
be taken to have been passed under Order 
XXT, rule 57, though that provision is not 
referred to in it, and whether or no the 
circumstances would have authorised its 
application, (2) the circumstances in fact 
authorised its application, the Court having 
been unable to proceed owing to the decree- 
holder’s default. 

The first of these contentions has been 
supported by very little argument or autho¬ 
rity. And in fact argument for it must be 
difficult, since such argument involves 
disregard of the specification in the rule of 
the circumstances in which it applies, and 
an attempt to read it as though the refer¬ 
ences to the decree-holder's default and to 
‘‘such” (instead of “any") application had 
not been made. It has been urged that no 
dismissal of an execution application in 
consequence of the Court's inability to 
proceed with it can be conceived except after 
and in consequence of the decree-holder’s 
default and that, therefore, all such dismissals 
must take place under the rule and involve 
the raising of the attachment. But that is 
unsustainable. Other conceivable cases, in 
which the Court is disabled from proceeding 
being, apart from these (such as this is 
alleged to be), of inability arising from the 
Court’s mistake as to its powers, those in 
which (1) the wrong method of execution 
has been asked for, sale of a debt, for 

instancV instead of appointment of a 

Receiver, or (2) the method of execution 
originally proposed has become impracticable, 
as for instance, when perishable attached 
property has had to be sold and the remedy 
is against the proceeds. And when other cases 
of the Courts disability can be conceived 
unconnected with the decree-holder’s default, 
it cannot be assumed that rule 57 applies to 
every case of dismissal. The mischief 
against which it was directed on its intro¬ 
duction in 1908, is well known and is 
referred to expressly in Xcmuna Bibi v. 
Itoshan Meali (1) as the practice of “striking 
off” applications for statistical purposes, and 
when its language is carefully directed 
against that mischief, there is no reason for 

(1) 9 Inch Ca6. 558; 38 C. 482; 15 C. W. N. 428; 13 
-b. J. 62 h 
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those in which that mischief has not 
occurred. Naturally there have so far 
been few decisions regarding it; and appel- 
lants rely only on the case just mentioned. 
In it no doubt one of the learned Judges 
observed that it was not open to the Courts 
to consider what the Judge or the parties 
intended by the word “dismissed" and 
both Judges attached the full consequence 
to its use, in spite of the fact that it 

was accompanied by an explicit maintenance 

of the attachment. But there the case 
was one covered and held to he covered 
by the order, affording in fact a clear 
example of the evil, it was made to pre¬ 
vent; and, therefore, that decision gives 

no support to the debtors present con- 
tention, the occurrence of a default being 
disputed. Theorderhs in itself easily intelligi- 
IJe and it must be read as providing for 
the dismissal of execution applications in 
certain circumstances and for the consequent 
raising ol the connected attachments That 
consequence can follow only when the 
dismissal has taken place legitimately under 
the order. 1 hat is when the circum¬ 
stances required by it are established. 

that tZ S ’ 1 therefo . re ’ P, r °P er and necessary 

that the lower Appellate Court should 

inquire whether the conditions, in which 
the consequences attached to a dismissal 

Sr z'‘ 5 r ld 

that is whether the District Jlunsif 
couhl not proceed to order proclamation 
and sale owing to the decree-holder's 

fv 1 1S , " 0t Cleflr whetIler his orders 

of JOth November 1910, directing notice to 
nnna Venkatasubbiah for production of the 

jewels were passed on the plaintiffs 
motion or Ins own. But it cannot matter 

t ‘:° CaS6 ’ becanse e^her event 

pkmtiff s fai ure to pay batta for it could 

only if thV °f tf ‘ e kind « question 

only f the issue of notice was indis¬ 
pensable to the further progress of the 

pehtmn It is not suggested that plaintiff 

even if he originally applied for the 
notice, ever refused to go without the 
jewels being produced ‘or that he was in 
fact given an opportunity to do so If 
is no doubt the case that a sale of jewels 
which were not available for in«nlw* 

V bidder ^ Had net been dSffi* 

1 • 
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the proclamation after verification by the 
Court, would have been disadvantageous 
to the debtor and plaintiff, if not abso¬ 
lutely futile. But the former could have 
obtained possession of the jewels and 
produced them in virtue of his co-owner¬ 
ship; and if plaintiff clmse to risk a sale 
in such circumstances, it was not for the 
Court to refuse it. It was not disabled 
by considerations of the nature referred to 
from holding it. What, however, is really 
relied on is its alleged duty not to sell 
property not actually before it; and, as 
admittedly Order XXI contains nothing 
regarding that duty and no provision 
enabling it to obtain production of property, 
like this, in the possession of a co-owner, 
it is argued that the Court was entitled 
to refuse to sell without production of 
the property in the exercise of its dis¬ 
cretion and could have obtained its pro¬ 
duction on plaintiff s paying Imttn , either 
by the exercise of its inherent powers or 
by issue of process under Order XXI, rule 
66 (4) or section 30. The short answer 
is that, though Order XXI, rule 64, prescribes 
that a Court may" order sale, it is 
obligatory on it to do so when a valid 
application for such Order and a valid 
attachment have been made: Kashi Nath 
li<HI Chouul 1ir\i v. Snrbanmid Shaha('2) t and that 
the Code makes production or seizure of 
the property essential to a valid attach¬ 
ment, only when it is in the debtor's 
possession (rule 43) or is a negotiable 
instrument (rule 51), not when, ns here, 
it is in the possession of a co-owner. The 
argument based On the Court’? right to 

postpone the sale in its discretion failing, 
it is unnecessary to inquire whether the 
provisions referred to or its inherent powers 
would have enabled it to carry out the 

object of such postponement by issuing 
process. The conclusion must be that 

reached by the lower Appellate Court, 
that the District Munsif’s duty was to 
proceed with proclamation and sale, although 
the jewels were not before him, and that 
plaintiff’s failure to pay batta was not a 
default, which disabled him from doing 
so. The application of rule 57 was, therefore, 
not legitimate, and the existing attachment 
on the jewels was not raised by the 

order of dismissal. 

( 2 ) 12C. 317. 


Appeal against Order No. 41 of 1914 
must, therefore, be dismissed with costs. 
Appeal against Order No. 42 of 1914 is 
dismissed with the further observation 
that, there being no question of a sale of 
Chinna Venkata«ubbiah‘s property, he could 
in any case have had no right to intervene. 
There will he no order as to costs as 
respondent is not represented. 

Tvaiui, .),— l have read the judgment 
prepared by my learned brother and I 
agree. 


t p peals dismissed. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 15 of 191 

November 24, 1914. 

Present: —Mr. .Justice Oldfield and 



Mr. Justice Tyabji. 

SRINIVASA RANGA ROW PANTULU 
by the OFFICIAL ASSIGNEE, 
lllG H COU RT— Petitioner— Appellant 


versus 

liajaknmara VENKATA PERUMAL 
RAJU BAHADUR VARU, minor 
RAJA of KARVKT1NAGAR, by Guardian, 
W. A. VARADACHARIAR— Respondent. 

Letter# Patent (Mad.), #. 15— Civil Procedure 

Cade (Act V of 1908), 0. XL I, rr. 17, 8, 19— Rules of 
Practice — High Court Appellate Side Pules 48 (a), 
75— Case posted before single Judge in admission 
Court for orders Xon-appearance—Dismissal of appeal 
by Jad .e Application to restore dismissed appeal to 
Jile — Dismissal of application Appeal against order — 
Practice Procedure—Limitation Act (IX of 1908), 
#. 14. 

A single Judge sitting in the admission Court can, 
under rule 75 of the Rules of Practice of tho High 
Court, Appellate Side, only post an appeal to a Bench 
for disposal and cannot himself dismiss it. [p. 65, 
col. I. ] 

Where, therefore, he so dismisses an appeal, for non- 
appearance of the appellant, and an application to 
restore the dismissed appeal to file is also dismissed, 
tlu‘ proper course is to appeal against tho order 
dismissing the appeal, and not against the order 
refusing to restore the dismissed appeal to file. 
[ p. 05, col. 1 A 2.] 

An appeal tiled against tho order dismissing tho 
application for restoration cannot be treated as an 
appeal against the order dismissing the appeal if 
it is beyond time, nor can any question as to deduction 
of time, under section 4 of the Limitation Act, arise 
when no appeal against that order is before the Court. 
| p. 65, col. 2.] 
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Per Tyabji, J.— (dissenting)—Both orders can, for the 
purpose of this appeal, be treated as one, and an 
Appellate Court can itself pass the order which the 
Court of first instance should have passed, [p. 66, 

The words “failing to satisfy the Court that 
there was just and reasonable cause” include also a 
case where there is no appearance of the party 
himself, [p. 67, col. 1.] 

Appeal, under clause 15 of the Letters 
Patent, against the. judgment of the Hon’ble 
Mr. Justice Sankaran Nair, in Civil Mis¬ 
cellaneous Petition No. 2128 of 1912 to 
direct the re-admission to the file of the 
High Court Appeal against Order No. 107 of 
1912, preferred against that of the Dis¬ 
trict Court of North Arcot, dated the 4th 
of December 1911, in Civil Miscellaneous 
Petition No. 148 of 1911 in Execution 
Petition No. 132 of 1905. 

Mr. T. Narashnmha Iyengar , for the 
Appellant. 

Mr. L. A. Govindaraghaca Iyer , for the 
Respondent. 

JUDGMENT. 

Oldfield, J.—I have had the advantage 
of reading the judgment which my learned 
brother is about to deliver and I agree 
with him that the learned Judge’s dismissal 
of the appeal cannot be supported on its 
merits and that the order he should have 
passed under rule 75 of the Appellate side 
rules was to direct the posting of the 
appeal before a Bench of two Judges for 
disposal or orders under Order XLI, rule 
18, of the Code of Civil Procedure. 

But while the learned Judge took the 
mistaken course of himself dismissing the 
appeal, the appellant did not at once appeal 
against that dismissal and obtain the decision 
of a Bench under the Letters Patent, but 
chose instead to apply under Order XLI, 
rule 19. Then the learned Judge could 
consider only whether it was proved that 
the appellant was prevented by sufficient 
cause from making the necessary deposit, 
and, as he did not find sufficient cause 
established, he could only dismiss the 
application. We also dealing with an appeal 
against his order are, in my opinion, con¬ 
fined to the grounds of decision open to 
him, and have no jurisdiction to consider 
others. . On those grounds the Letters Patent 
appeal is unsustainable. 

We ought not, in my opinion, in this 
case to ti’eat an appeal from one order 


passed on one date, as we are asked to do, 
as from another order passed on an earlier 
date, on the ground either that the ap¬ 
pellant’s mistake is merely formal or is 
pardonable. For it is not a matter of 
form to consider a ground of appeal which 
is inadmissible in the appeal actually 
preferred or to deprive the respondent of 
the valuable advantage lie has obtained 
in consequence of the appellant’s failure 
to appeal against the earlier order in time. 
The question whether the appellant’s mis¬ 
take is pardonable can be considered with 
reference to section 14 or any other pro¬ 
vision of the Limitation Act, when an 
appeal against the earlier order is filed. It 
would be premature to deal with it at 
present. 

In my opinion this appeal should be 
dismissed with costs. 

Tyabji, J.— On the 8th of August 1912 
Civil Miscellaneous Appeal No. 1079 of 
1912, out of which the present Letters 
Patent appeal arises, was posted under rule 
75 of the High Court (appellate jurisdic¬ 
tion) for the orders of the admission Court 
presided over by Sankaran Nair, J. On 
the case being called on no one appeared. 
The learned Judge then passed the order 
that the civil miscellaneous appeal be 
dismissed. 

Subsequently on 6th September 1912 a 
petition (Civil Miscellaneous Petition No. 
2118 of 1912) was filed, praying that the 
civil miscellaneous appeal so dismissed 
for non-appearance should be re-admitted on 
the file and disposed of “in the usual 
course under Order XLI, rule 19.” This 
petition came on for hearing before the same 
learned Judge on 6th December 1912, who 
dismissed it saying that no reason was 
alleged for re-admission of the civil mis¬ 
cellaneous appeal. It is argued before us that 
under rule 75 the learned Judge had no power 
to pass the order dismissing the civil 
miscellaneous appeal but he could only 
have directed (in the words of the rule) that 
the appeal be posted before a Bench of 
two Judges for disposal or orders under 
Order XLI, rule 18, and that we ought in 
this Letters Patent appeal to vary the order 
passed by the learned Judge so as to make 
it conform with the rule. 

The respondent objects that the petition, 
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Civil Misrelluneno.s Petition No. 2118 of 1912, 
wjis misconceived, purporting as it did to be 
under Order XLI, rule 19, of the Civil 
Procedure Code. That rule, it is argued, is 
applicable only to the three cases mentioned 
in it, and that it has consequently no applica¬ 
tion to the dismissal of C ivil Miscellaneous 
Appeal No. 1079 of 1912 on 8th August 
1912. It is argued that the only course 
open to the appellant was to have filed a 
letters patent appeal immediately from the 
order of August 1912 and not to have 
made any intermediate application for the 
re-aclmission of the appeal. The result of 
the misconceived petition for re-admission is 
stated to be that the short period of 
limitation allowed by rule 48 of the High 
Court (appellate side) is in this manner 
violated, and that the letters patent appeal 
is thus sought to he filed on 2nd January 
19. :> from an order that should have been 
appealed against within .‘10 days of bth 
August 1912. 

. This objection may be considered under 
two heads. In the fltsi place it is urged 
that the present appeal purports to be from 
the erder rejecting the petition to readmit 
tlie appeal, that it should have been from 
the first order dismissing the appeal for 
want of appearance. This is a matter at 
best merely of form. It has not prejudiced 
the respondent, certainly not pievented 
the whole of his case being presented in 
exactly the same manner as if the appeal 
had been from the earlier order. The 
argument adduced to Us on behalf of the 
I’espui dent included all the arguments In¬ 
laid to urge iu support of the first order 
T j es,(Jia 1 confess I am by „o means clear 
that tl.ei'j was any error in assuming that 
the nipcil should he from the last order 
made by the learned Judge who was 
seized of the matter, especially as the final 
order was a restoration of the earlier-.and 
in each ease the learned Judge did „ot 
purport to pass an interlocutory order but 
• 'ifiiiiissuil ilie nppeii], being evidently 
Jio impression that he was proceedinir 
under' Order XLI, rule 17. The learned 
Judge having wrongly assumed the proceed 
mgs to be under Older AM, rule 17 Jfc 

was his error, it seems to me, that attracted 
Oulei XLI rule 19, and allowed of an 
application for restoration, 


The form of the learned Judge's order 
made an application under Order XLI, rule 
19, open to the appellant. Taking advan¬ 
tage of this opportunity the appellant 
applied for restoration, and as the learned 
Vakil informs us lie also drew the attention 
of the admission Court to the incorrectness 
of the order, even accepting the correctness 
°f the facts found by it. Therefore, the 
proper course for the learned Judge sitting 
in the admission Court was, it seems to me, 
to have rectified the error in the record] 
though he might not have been willing to hear 
the application or to change his opinion on 
the merits of the application for extension 
of time.^ On this ground it seems to me 
that a Court hearing an appeal from the 
latter order of the learned Judge might do 
that which the learned Judge himself might 
have done, and alter his first order to the 
extent of bringing it into conformity with 
in It* 7.): in appeal we might deal with the 
correctness of the order of December 1912 
as it stands, and are not restricted to a 
consideration of the question whether any 
eider at all should have been made with- 
< ut gi\mgto the appellant an opportunity 
to be heard. AVe may consider the question 
whether, assuming that the learned Judge 
was right in refusing to htar the appel¬ 
lants reasons for extension of time, lie 
A\as right in passing the order without 
hearing* the appellant. The order passed on 
,; th December 1912 must, it seems tome, 
be taken to have incorporated into itself 
the earlier order of August 1912: and in 
appeal we ought to consider the correctness 
"t the whole order—subject to a quostion of 
limitation with which I shall deal immedi¬ 
ately. If this had been a Letters Patent 
Appeal from the order dismissing the appeal 
in the first instance without any application 
loi iestoration, it might have been reasonably, 

1 hough .1 do not say successfully, urged 
t i.it there was an easier remedy available 
h> the appellant which ho ought to have 
first exhausted. Even if for the purposes 
oi this part of. the argument it is assumed 

that the application was miconceived* ivnder 
rule 48 (1) of the High Court Rules (appel¬ 
late side), it seems to me that the pendency 
"! the petition for restoration would bo good 
cause lor granting further time. I « am 
certainly not prepared to say* that the 
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petition for restoration in the present case 
would not fall within the principle laid 
down in section 14 of the Limitation Act. 

There remain two other arguments by 
which the respondent seeks to support the 
order dismissing the appeal. These are 
based on the interpretation of rule 75. 
It is argued that the. learned Judge had 
power to dismiss the appeal on 8th August 
1912, first, because rule 75 applies only on 
the appellant or his Pleader failing” to 
satisfy the Court that there was just and 
reasonable excuse, and that there cannot be 
’failure” when there is no appearance at all. 
It is enough to state this argument. It 
is not necessary to refuse it. The second 
argument is that the rule says that the 
Court ’ may" direct that appeals be posted 
before a Bench and that this cannot be 
construed as having the effect of ‘ shall 
direct”; so far the argument may be accept¬ 
ed. But the result of this interpretation 
is alleged to be that the Court had the 
power also to dismiss the appeal. This result 
does not follow. The rule expressly lays 
down the more limited power of the Court 
to have the appeal posted for disposal or 
orders, and this must imply that the Court 
has not any wider powers which are not 
expressed viz., the power of itself dismissing 
the appeal. 

Shortly stated, it seems to me that the 
learned Judge had no power to dismiss the 
appeal, and that the form of the order 
entitled the appellant to apply, to the learned 
Judge by petition for restoring the appeal; 
but even if he was not entitled, he has not 
lost his remedy by Letters Patent appeal; 
and that for the purposes of this appeal it 
is reasonable to construe the order of 6th 
December 1912 as incorporating the earlier 
order, so that when the correctness of the 
latter order is considered the earlier order 
may also be referred to as part of the 
latter, and be varied if necessary. 

In mj r opinion, therefore, the only order 
that can be made in this Letters Patent 
appeal is the order that the learned Judge 
should have made on the 8th August 1912 
and 6th December 1912, i. *>., that the 
appeal be posted before a Bench of two 
Judges for disposal or orders under Order 
£LI, rule 18. 




Bv the Court. —In the result the Letters 
atent appeal is dismissed with costs. 


Appeal dismissed. 


•SIND JUDICIAL COMMISSIONER'S 

COURT. 


Second Civil Appeal No. 11 of 1912. 
September 21, 1914. 

Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

Musa mm at CHANDULBAI wife ok 
1) H A L U M A L —Plai n t i f f—Appe leant 


versus 

BASARMAL TOPANMAL and others— 


D K F E N D A N TS R E S PO X D Ii X T S. 


Mortgage—Purchasers under different mortgage 
decrees—Right to possession—Priority—Suit hy jirst 
mortgagee—Right of puisne mortgagee to redeem. 

Where mortgages are without possession, the right 
to possession of purchasers under different mortgage 
decrees depends upon priority of purchase and not 
priority of mortgage. | p. 68, col. 1.] 

K.tnak ('hand v. Teluckdge Koer , 5 C. 263; 4 C. L. 
It. 358; 5 Ind. Jur. 81, referred to. 

A puisne mortgagee is entitled to redeem the prior 
mortgage whether or not he is made a party to a 
suit hy the tirsi mortgagee, [p. 68, col. 2.] 

There can be no merger unless the holder of the 
incumbrance becomes absolutely entitled. The 
purchaser at a first mortgagee's sale can always use 
the first mortgage as a shield against the puisne 
mortgagee, [p. 68, col. 2.] 

Second appeal against the decision of the 
Assistant Judge, Hyderabad. 

Mr. Isardas Oodharam , for the Appellant. 

Mr. Kimatrai Bhojraj , for Respondent No. 1. 

Mr. Tejttmal Hassomal , for Respondents 
Nos. 8 to 5. 

JUDGMENT.—Two fields, a house and 
Survey No. 398 were mortgaged without 
possession in 1898 to plaintiff’s husband, 
Dhalumal. In 1904 an award decree was 
obtained by one Lalchand against the 
mortgagor, which created a second mortgage 
on one field and Survey No. 893. In 1905 
another award decree was obtained by one 
Ramchand against the mortgagor, which 
• constituted a third mortgage ~ojf the whole 
of the property. *. 

- Plaintiff -obtained a decree for sale on the 
1st mortgage in Suit No. 45 of 1905. To 
this decree the two puisne mortgagees were 
not parties. The decree was, therefore, im¬ 
perfect- as the -puisne mortgagee -had .the 
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right to reopen the proceedings and redeem 
the plaintiff. 

Plaintiff on the 22nd March 1906 took a 
conveyance by two sale-deeds of the whole 
of the mortgaged property from the mort¬ 
gagor. 

Subsequently the second mortgagee exe¬ 
cuted his mortgage decree by the sale of 
Survey No. 393 which was purchased at a 
Court sale by Basarmal, the first defendant, 
on the 8th February 11)10. 

Plaintiff claimed to have obtained posses¬ 
sion of all the property under the sale-deeds 
passed by the mortgagor in 1006 and brought 
this suit for a declaration of her superior 
title and for an injunction restraining the 
puisne mortgagees and Basarmal from in¬ 
terfering with her possession. 

This relief was granted in respect of all 
the property except Survey No. 393, for the 
lower Courts have found this survey number 
was in the possession of Basarmal. 


Plaintiff appeals as regards Survey No. 393. 
The other parties have not appealed and 
so the question with which we are concerned 
in this appeal is the contest between plaintiff 
and defendant No. 1 as to Survey No 393. 

Now plaintiff accepted the finding that 
Survey No. 393 was in the possession of 
defendant No. 3 and she was allowed to 
amend her plaint. One of the prayers in 
the amended plaint was that she should be 
decreed possession until redemption. It seems 
to me that the lower Courts were wrong in 
refusing this relief. 

It is well settled that where the mort¬ 
gages are without possession, the right to 
possession of purchasers under different 
mortgage decrees depends upon priority of 
purchase and not priority of mortgage 
Nauak ('ham! v. Telurkdijr Knot ( 1). Prima 
faciv the same rule would apply to plaintiff's 
private purchase in 1906 ami give it priority 
over defendant's purchase in 1910. But 
plaintiff s purchase is affected by the rule of 
Us PendeM, for it was made before the 
conclusion of the execution proceedings in the 
‘Jnd mortgagee’s suit and this is, no doubt 
the reason why plaintiff did not pray merely 
for possession. 

The defendant s purchase was not affected 
by the sale to the plaintiff, but it is admittedly 
subject to the plaintiff's prior mortgage 


(1) 6 0. Ztio, 4 0. L. R. 6 lad. Jur. Si. 
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The rights of the parties are, therefore, 
clear. Plaintiff lias a valid decree on a prior 
incumbrance subject only to this imperfection 
that she is liable to be redeemed by the 1st 
defendant. The first defendant’s right is to 
redeem the plaintiff’s mortgage. This is 
the only right he could have had if he had 
been a party to the plaintiff’s suit on the 1st 
mortgage. The fact that lie was not a party 
can neither add to nor subtract from his 
rights. 

Why then should not these respective 
rights be settled in the present suit? The 
lower Appellate Court thought that the suit 
was not to enforce the mortgage, but the 
prayer for possession until redemption 
was virtually a prayer for foreclosure. 
In this Court it is faintly suggested 
that the first mortgage was merged 
in the purchase of the property in 1906. 
But there is no merger unless the holder 
of the incumbrance becomes absolutely 
entitled. Here part at least of the equity 
of redemption was outstanding in the 2nd 
mortgagee’s auction-purchaser, defendant 
No. 1. The purchaser at a first mortgagee’s 
sale can always use the 1st mortgage as 
a shield against a puisne mortgagee. 

As poinetd out by the Allahabad High 
Court in a similar suit, Ham Prasad v. 
B/ukan has (2), the decree to which plaintiff 
is entitled will be a foreclosure decree. 


i ne lower Lourt will have to ascertain 
tin* amount of the 1st mortgage that is 
chargeable by rateable contribution to 
Survey No. 393 and declare what is due to 
plaintiff in respect of that amount. It 
should then decree that defendant should pay 
that amount, within a time limited by the 
Court or in default deliver possession of 
Survey No. 393 to the plaintiff. 

We reverse the decree of the lower 
Appellate Court and remand the suit under 
Order Xhl, rule 23, to that Court for dis- 
posal in accordance with the judgment. 
Costs to abide the result. 



Decree reversed ; Case 
A. 104; A. W. N. (1904) 108. 


remanded, 
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madras high court. 

Second Civil Appeal No. 1080 ok 1912. 

December 18, 1914. 

Present: —Mr. Justice Spencer, Mr. Justice 
Tyabji and Mr. Justice Sadasiva Aiyar. 

P. K. KALL1ANI AMMA and others — 

Plaintiffs—Appellants 

vf rsus 

M. T. NARAYANAN NAMBIAR and others 

-D E FE N D ANTS Re S PON DE NTS. 

hvulence Act (/ of 1872). s. 91— Secondary evidence 
when can he given—Original document tendered found 
to he a forgery —TL ritten admissions, lion: fur secondary 
evidence—Limitation Act (IX of 1908), s. 19. 

Per Sadasiva Aiyar, J.— Where the plaintiff brought 
a suit for redemption of a particular mortgage in 
renewal of a prior mortgage and the lower Courts 
found that the mortgage sued on was a forgery: 

Held, that the plaintiff, failing to establish the 
mortgage on which the suit was based, should not be 
allowed to fall back upon the earlier mortgage which 
might be established by admissions made by defend¬ 
ants during the proceedings without the plaint being 
amended and that no evidence primary or secondary of 
the earlier mortgage could be given for obtaining re¬ 
lief. [p. 78, col. 2, p. 79, col. 1.] 

Per Tyabji and Spencer, JJ. —For the purpose of sec¬ 
tion 19 of the Limitation Act it is not necessary that 
all the legal consequences that may flow from the 
thing acknowledged should be specified to constitute 
an acknowledgment, [p. 70, col. 1, p. 72, col. 1.] 

Per Spencer, J. —When a contract has been embodied 
in a document the parties to it are precluded by section 
91 of the Evidence Act from enforcing by way of 
suit obligations arising out of such contract except by 
proving the original document itself or by letting in 
secondary evidence of its contents when tiie original 
is lost or withheld by the opposite party knowing 
that they will be required to produce it. [p. 70, 
col. 1.] 

Secondary evidence is admissible only in the 
absence of primary evidence. If the original 
itself is found to be inadmissible, secondary 
evidence of its contents is not admissible. 
An admission cannot be made use of as 
secondary evidence of a document inadmissible in 
evidence for want of stamp or registration; and 
similarly it cannot be used as secondary evidence of 
the contents of a document when the document put 
forward as an original is found to be a forgery. The 
provision for receiving written admissions as proof of 
the contents of a document is confined to cases 
where the original is in existence and might be, but 
is not, produced. It will not apply to cases where the 
original is put forward as primary evidence of the 
terms of a contract and that original is found to be 
a forgery. It will not be available against persons 
other than the person who made the written admis¬ 
sion and his successors-in-interest. [p. 71, cols. 1&2.] 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 13 of 1911, preferred against that 
of the District Munsif of Tellicherry, in 

Original Suit No. 388 of 1909. 


Mr. J. L. Rosario, for the Appellants. 
Messrs. M. (). Parthasarathy Aii/avgar and 
1 . Ihfrn A ambiar, for the Respondents. 

This second appeal coming on for 
hearing in the first instance before the 
Hon ble Mr. Justice Spencer and the 
Hon'ble Mr. Justice Tyabji on the 16th 
and 17th April 1914, respectively, and the 
case having stood over for consideration 
till the 29th July 1914, the Court delivered 

the following 

JUDGMENT. 

Spencer, J. —The plaintiffs brought this 
suit to redeem a kanom (Exhibit B) of the 
Malabar year 1025, corresponding to 1850 
A. D. 

According to the allegations in the plaint, 
Exhibit B was a renewal of a prior kanom 
(Exhibit A) of 1012 (1837), which was 
transferred to defendants’ ancestors in 
1022 (1847) through Exhibit G. 

Both the lower Courts have found against 

the genuineness of the plaint marnpat 
(Exhibit B). They are also agreed that 
the jenm title is in plaintiffs’ tarwad, 
and that the defendants have not proved 
the existence of any jenm title in their 
tarwad or tacazhi. These are findings on 
questions of fact which we must accept. 

The District Munsif gave the plaintiffs 
a decree for' redemption on the strength of 
the prior Avi??om-deed of 1837, Exhibit A, 
about which he remarked that it was “ a 
very suspicious looking document ” but 
“ might be genuine,” as plaintiffs had, in 
his opinion, succeeded in showing a sub¬ 
sisting right in the year 1861. 

The District Judge has not distinctly 
found in so many words that Exhibit A is 
not a genuine document, but I think the 
effect of paragraph 7 of his judgment 
is to that effect, as he begins it by observing: 

The case must depend entirely on the 
question whether Exhibit A is accepted as 
genuine,” and he ends it by saying: “ The 
document is unstamped and the evidence 
about its custody is not very satisfactory,” 
and he thereon proceeds to allow the appeal 
and dismiss the plaintiffs’ suit. 

Mr. Rosario for the plaintiffs-appellants 
relies on certain admissions contained in 
Exhibits C and E, which are written 
statements tiled in Original Suit No. 412 of 
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1888 and Original Suit No. 202 of 1001 by 
Cherunni Amnia, mother of 6th defendant 
and predecessor-in-i itle of defendants 
Nos. 5, 6 and 8, who claim as donees from 
her. He wishes to make the statements of 
fact made in these documents serve the 
double purpose of acknowledgments of 
liability saving limitation under section 10 
of 11 10 Limitation Act and as evidence of 
the mortgage transaction. 

For the former purpose, L consider that 
they are .sufficient as they state the facts that 
(fovindan Embrandiri took this property 
from P. K. R. Nainbiar and Rairappan 
Nambiar on kanom for a sum of Rs. 808, 
that Cherunni Amnia’s deceased brother 
took an assignment of that right from 
Embrandiri and that Cherunni Amnia got 
pat fa transferred in her name and was 
holding the property under that title. 

For the purpose of section 19 of the 
Limitation Act, it is not necessary that all 
the legal consequences that may flow from 
the thing acknowledged should he specified 
to constitute an acknowledgment, j 1 'ide Snklta- 
moni ('howdlirani v. Julian <'hander Roy (1), 
Muni rani 8W h v. Seth Rup ('hand (2) and 
Kadri Pul/nrppa \ Manki llamu Saitoh 

On the second point, it appears that it 
is plaintiffs' case that the relationship of 
mortgagor and mortgagee was created by 
the transaction which was expressed in 
writing in Exhibit R, which superseded flu? 
prior mortgage Exhibit A. 

Now when a contract has been embodied 
in a document, the parties to it are precluded 
by section 91 of the Evidence Act from 
enforcing by way of suit obligations arising 
out of such contract, except by proving tin* 
original document itself or by lotting in 
secondary evidence of its contents in cases 
where secondary evidence is admissible, as 
when the original is lost or withheld by the 
opposite party with the knowledge that they 
will be required to produce it. I Vide Put/,/ 
Reddi v. I olayudasiran (-!•), Sheik A/char v. 
Sheik Khan (5\ Kmlal! Mafia inn \ . Tany„p ( ,l„ 


Jlanuiyya (ti) and Muthu Sastrigal v. Visiva- 
vat ha Pandora Sannadlii (7).] 

Of course if there is a pre-existing inde¬ 
pendent liability, the plaintiff can base 
bis cause of action on that and may 
enforce the obligations arising out of 
such liability without proving the genu¬ 
ineness of any particular document, which 
may serve merely as one piece of 
evidence of the existence of the defendant’s 
liability. For instance, if a loan 1ms 
been given of which there is an inde¬ 
pendent admission and a hand/ or pro¬ 
missory note is taken to secure its 
re-payment and the handi is inadmissible 
in evidence through being unstamped, 
the plaintiff can sue on the original 
consideration, which was the case in 
Krislinaji v. Raj mat (8), Pramatha Nath 
Sandal v. Dwarka Nath Pry (9) and Yarla - 
(jadda Vorraraqharm/i/o v. (lorauatla Ramnyya 
( 10 ). 

There is another case in (tolap Ohaml Mar - 
tea roe y. Thakaraui Mofntkoom Kooarce (11), 
the circumstances of which are not so clear 
from the report. 

As stated in Pot In Rttldt v. 1 el ay it las! ran 
(4), there is no doubt as to the principle 
of the authorities and the only difficulty is 
in the determination in individual cases, 
to which class a particular case belongs. 

This Court has always held that where 
the cause of action is complete in itself 
and inseparable from the giving of the 
bond or note, the plaintiff must lose his 
suit if lie* fails to prove the document upon 
which bis cause of action is based, and 
that to hold otherwise would be to defeat 
the provisions of section 91 of the Evidence 
Act. This point was not raised in 
l ppi Unit v. Mammaran (12\ the only 
question there considered being whether 
the acknowledgment saved the bar of 
limitation. It was admitted by the defen¬ 
dant^ in that suit that the mortgage was 
t rue. 


(1) 25 C. 844; 25 F. A. 05; 2 C. W. N. 402. 

(2) 33 C. 10-17; 1 C. L. J. Oh 8 Horn. b. R. 5()|. jo 
C. W. N. 874; J M. L. T. 100; 3 A. L. ,T. 525; 10 M L I 
300; 33 I. A. 105; 2 N. b. It. 130 (l\ 

63) 3 I ml. Cas. 10; 10 M. L. J. 050; 0 M. [, T 155 
(•4) 10 M. 0-4. 

(5) 7 C. 250; 8 0. L. R. 533. 


10 ) 10 hid. (as. 177; 21 M. L. J. 402; 10 M. L. T. 5' 

(7) 21 Iml. Cas. 801; (1014) M. W. N. 5S ; 14 M. L 
T. 520; 20 M. h. .1. 10. 

(8) 21 II. 300; 2 limn. b. It. 25. 

(0) 23 V. 851. 

(10) 20 M Hi. 15 M. L. J. 484. 

(11) 3 C. 314; 2 0. b. it. 412 note; 2 Iml. Jur. 60J. 

(12) 10 M. 366; 3 M. h. J. 101, 
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In the present case, the plaintiff's right 
to redeem is inseparably bound up in 
Exhibit B, which both Courts have found 
to be not genuine. Exhibit B is itself 
primary evidence of the matter contained in 
it, as it purports to be a counter part of the 
kanom- deed which should be in the posses¬ 
sion of the defendants, if they are the mort¬ 
gagees. 

Secondary evidence, as a general rule, is 
admissible only in the absence of primary 
evidence. If the original itself is found to 
be inadmissible through failure of the party 
who tiles it to prove it to be valid, the same 
party is not entitled to introduce secondary 
evidence of its contents. [Vide Queen- 
Empress v. VIran (13) and section 64 of 
the Evidence Act.] If an admission cannot 
be made use of as secondary evidence of a 
document inadmissible in evidence for want 
of stamp or registration [cf. Varada v. 
Krislmasami (14) and Somu Gurukkal v. 
Rangammal (15)], a fortiori the Court can¬ 
not allow admissions to be used as secondary 
evidence of the contents of a document when 
the document put forward as an original is 
found to be a forgery. 

I may here state that I have had the 
advantage of reading my learned brother's 
judgment and I am quite willing to con¬ 
cede that the Evidence Act places written 
admissions on a higher footing than oral 
admissions of the contents of a document, 
and that the description of several kinds of 
secondary evidence given in section 63 is 
not exhaustive. The advantage of written 
admissions over oral admissions appears to 
consist in the fact that it is not necessary for 
a party producing a written admission to give 
notice to the opposite side to produce the ori¬ 
ginal of the document, but a party intending 
to rely on an oral admission of its contents 
must comply with the provisions of section 66. 
Nevertheless even written admissions must 
be classed as secondary, not primary, evidence 
of the contents of a document so that proof 
of the original having been duly executed 
is indispensable. The provision for receiving 
written admissions as proof of the contents 
of a document is con lined to cases where 

(13) 0 M. 224; 2 Weir 125. 

(14) 117; 7 Ind. Jur. 7(5. 

(15) 7 M. H. (J. R. 13. 


the original is in existence and might be, 
but is not, produced, [cf. note on clause (/;) 
of section 65 in Air. Ameer All’s Evidence 
Act, 3rd Edition, page 600.] 

It will not apply to cases where an origi¬ 
nal is put forward as primary evidence of 
the terms of a contract and that original is 
found to be a forgery (cf. note at page 7i0 
of the same commentary on the principle of 
section 91). Nor will it be available against 
others than the person who made the written 
admission and his successors-in-interest 
(see section 65/0. 

It is thus difficult to see how the interests 
of defendants Nos. 1. 2 to 4, 7 and 
9 and 10 in any case can be affected by the 
admission of Cherudni Amma in Exhibit C, 
when their case stands upon a denial of the 
truth of the marupat sued on. 

Again, the plaintiffs, having failed to prove 
Exhibit B to the satisfaction of the two 
Courts which are arbiters of questions of fact, 
cannot fall back on Exhibit A, as the finding 
of the lower Appellate Court is that this 
document also is not genuine. The plaintiffs’ 
suit being for redemption, they must, in order 
to succeed, establish their right to redeem and 
the terms under which such right can be 
exercised. For the purposes of this suit, it 
is not sufficient for the plaintiffs to have 
proved their title of jenmi and to rely on the 
defendants’ failure to show that the jenmi 
right lies with them. Plaintiffs cannot even 
be given a decree for recovery of possession 
of immoveable property on the strength of 
their jenmi title without proof of possession 
within twelves years of suit against the de¬ 
fendants, who have admittedly been in posses¬ 
sion and enjoyment of the properties for more 
than the statutory period. 

The appeal should, therefore, in my opinion 
be dismissed, but in the circumstances without 
costs. 

As my learned brother takes a different 
view, and the questions of law upon which 
we differ are of some importance, the case 
will be referred under the proviso to section 
98, Civil procedure Code, to a third Judge for 
a decision upon the following points of law: — 

(1) Whether, having regard to the terms 
of the plaint anl the fact that Exhibit B 
has been found not to be genuine, the plaint¬ 
iffs can be permitted, to rely on secondary 
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evidence of fclio mortgage referred to in the 
plaint? 

(2) If the answer to the first question is in 
the affirmative, then whether the documents 
relied upon by the plaintiffs are legally 
admissible as secondary evidence of the said 
mortgage ? 

Tyab.ii, J. —The appellants’ suit for re¬ 
demption was dismissed as being barred by 
limitation. It is argued before us that limi¬ 
tation is saved by a series of acknowledg¬ 
ments each made by the mortgagors or their 
successors-in-title when the right to redeem 
was subsisting: Atmaram v. Gorind (16), Ven- 
kataratnam v. Kmnnyyn (17), Mohevh Lai v. 
Bnsunt Kumaree (18), Snkhamoni Choirdrahni 
v. hhan Cbunder Boy (1). 

It has to be considered, therefore, whether 
each of these alleged acknowledgments was 
in its terms such as would fall within section 
19 of the Limitation Act and whether it was 
made before the expiration of the period 
prescribed or of the “fresh period” referred 
to in the section. 

The last of such acknowledgments was that 
contained in Exhibit G\, the written state- 
ment of a predecessor-in-title of the 

defendants, filed in Original Suit No. 412 of 
1HH8, dated 9th November 1888. The first 
question that lias to be decided, therefore, is 
whether Exhibit C is a sufficient acknow¬ 
ledgment under section 19 of the Limitation 
Act. Exhibit C contains a statement that 
while the predecessors-in-title of the 

plaintiffs were holding this property for a 
long time with the assessment in their 
names, the predecessors-in-title of the defend¬ 
ants took this on kanom (mortgage) for the 
sum of Rs. 80S;” the document goes on to 
state that an assignment of the mortgage 
was taken by another person, and through 
that person the writer of Exhibit C 
obtained possession of the property, and 
was holding and enjoying the property. 
Exhibit C is, therefore, an acknowledgment 
of the existence of a kanom for Rs. 808. 
The acknowledgment under section 19 of 
the Limitation Act need not specify every 
legal consequence of the thing acknowledged': 

(16) 11 B. 282. 

(17) 11 M. 218. 

(18) 0 C. 310; 7 0. L. R. 121. 


Sukliamoni Chotedhranl Tshan Chnnder 7IW 
(1) . 

Two objections are taken to Exhibit C 
as an acknowledgment on behalf of the res. 
pondents. 

First, it is agued that the statements 
contained in it are mere recitals of a 
liability that once existed, not amounting 
to an acknowledgment of a present liability 
existing at the date of the acknowledgment: 
i \arayana Aiyar v. Venkataramana Aiyar 
(19). But in Exhibit C it is stated that 
the predecessor-in-title of the defendants 
took the property on kanom , and that the 
same right devolved upon the writer of 
Exhibit C through an assignee. The 
reference to the kanom was for the purpose 
of showing how the lands were then held 
by the declarant, clearly implying that the 
kanom was subsisting. The effect of Exhibit 
C, therefore, seems to me to be similar to 
that of the statement in I ppi Haji v. 
Mammavan (12). These lands were described 
by a testator in his Will as “demised to 
me on kanom ’ and this description was 
held to be a sufficient and valid 
acknowledgment. The soundness of that 
decision has not been doubted in any case 
brought to our notice : it has been followed 
in Lachhmi Chand v. Allah Via (20) 

Ac.r/, it was argued for the respondent 
that Exhibit C cannot avail as an acknow¬ 
ledgment as it purports to be signed only 
by one of two co-mortgagees: Narayana 
Aiyar v. Venkataramana Ayyar (19). Exhibit 
C is no doubt signed by Kunhi Ammft alone; 
and it it stated in the course of Exhibit 
C itself that the property had devolved 
upon Kunhi Amma and her elder sister 
Kunhoonha. It appears, however, that the 
elder sister had predeceased the younger, 
leaving the latter the sole surviving mort¬ 
gagee. The prior death of the elder sister, 
is not recited in Exhibit C, but the defend¬ 
ants themselves claim to derive their title 
through Kunhi Amma (the younger sister) 
alone. Hence there can be no objection to 
Exhibit C as an acknowledgment on the 
ground of the person making it. 

Assuming that Exhibit C was a sufficient 
acknowledgment in regard to its contents as 

well as the persons making it, it is 

(19) 25 M. 220 at pp. 281, 232. 

(20) A. W. N. (100S) 226. 
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argued^ for the appellants that it was 
made before the expiration of the period 

prescribed,” because it was made within 60 
years of the next preceding acknowledgment 
which again was made within 60 years of 
the date of the mortgage. 

The acknowledgment next preceding 
Exhibit C that is relied upon is contained 
in Exhibit G, a transfer of the mortgage 
rights in 1847 by the then mortgagee. 
It is therein stated: *As I have paid 40 

fanams ( i.e ., Rs. 808).and have obtained a 

kanom demise in respect of those lands.I 

have this day received from you.and have 

relinquished the right to you.” 

It seems to me that Exhibit G is also 
a sufficient acknowledgment as regards its 
contents for reasons similar to those given 
with reference to Exhibit C 

Hence the question^ arises whether the 
Exhibit G was made before the expiration 
of the period prescribed”—in other words, 
whether the mortgage was of some date 
more than 60 years prior to Exhibit G 
— e -> Prior to 1788 ? If it is of a later 
date than 1788, then a fresh period of 
limitation has to be computed from the date 
of Exhibit G, and similarly from the date 
°1 Exhibit C, and it would follow that the 
suit is not barred. If on the other hand, 
the mortgage is not shown to be of a 
date later than 178* then the right to 
redeem was barred at the date of Exhibit 
G and, therefore, no fresh period can be 
counted from that date. 

The appellants contend that the mort¬ 
gage is proved to have been of a date 
after 1808, by the reference contained in 
Exhibit C to the mortgagors as “holding 
this property for a long time with the 
assessment in their name;” the statement 
- that the mortgagors were so holding, it is 
argued, shows that they must have continued 
to hold it till the period when assessment 
was first payable; and that assessment 
was first payable in 1808 is shown by the 
fact that the British Government acquired 
the territory in 1792, and that the first 
survey was made in 1808. The proclamation 
for the survey is given in Logan’s Malabar 
Manual, Volume II, page CCLIII. 

As against this contention, it is argued 
for the respondents that Exhibit C does 
not prove that the mortgagors had been 


paying assessment prior to the mortgage. For 
this purpose, it is argued first that the words 
above cited (and relied upon by the appel¬ 
lants) must be read in connection with 
the latter part of Exhibit C, in which it is 
stated that this property is in my posses¬ 
sion by virtue of the possessory right extend¬ 
ing for the last 100 years and more.” This, 

it is argued, would take the mortgage to 
some date prior to 1798, when there was 
no assessment, and that it consequently con¬ 
tradicts the earlier statement relied upon 
by the appellants. The latter portion of 
Exhibit C, however, when read with what 
precedes, seems to me to refer to the 
possession of the mortgagors (from whom 
title was derived by the mortgagees) no less 
than to the direct possession of the mort¬ 
gagees themselves. It was necessary for the 
declarant of Exhibit C to show that the mort¬ 
gagor, through whom the declarant claimed, 
had acquired title by adverse possession as 
against the alleged mortgagor of the opponent 
of the declarant. This also makes it clear that 
the statement that the predecessors-in-title of 
the declarant were “holding this property 
for a long time with the assessment in their 
name” (on which the appellants rely) was 
not a casual statement but was deliberately 
made, with the intention of showing the 
title of the mortgagors whose mortgagee the 
declarant claimed to be. 

Next it is questioned whether such a 
statement, made under such circumstances 
as are above referred in, is evidence of the 
facts stated. The fact whether or not the 
alleged mortgagors of the declarant of 
Exhibit G paid assessment is a relevant 
fact, as appears from what has been already 
said. The statement in question “suggests 
an inference” as to that relevant fact with¬ 
in the meaning of the Indian Evidence 
Act, section 17. It will, therefore, be an 
admission as defined in that section, if “it 
is made (a) by any of the persons, and (b) 
under the circumstances” mentioned in the 
Indian Evidence Act. (a) The person 
making the statement was one “from whom 
the parties to the suit have derived their 
interest in the subject-matter of the suit.” 
as required by section 18 (2). ( b ) The cir¬ 

cumstance under which it ought to be made 
is that it must be made during the continuance 
of the interest of the person making the state- 
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mert. This requirement is also satisfied. The 
statement is, therefore, an admission. Hence 
it can be proved under section 21 against the 
person who made it, or his representatives- 
in-interest (though it could not have been 
proved by or on behalf of the person who 
made it, unless it had come within the three 
exceptions contained in section 21). It is, 
therefore, evidence against the respondents, 
who are the represen tat ives-i n-interest of 
the person that made it. 

The issue of fact, whether the mortgagor 
referred to in Exhibit C paid assessment, iias 
not been determined by the lower Appellate 
Court and under section 108 of the Civil Pro¬ 
cedure Code, I determine it, answering it 
in the affirmative. 

Hence in my opinion the appellant succeeds 
on the third issue: the suit is not barred by 
limitation. 

It is argued for the appellants that this 
would entitle them to the decree passed 
in their favour by the Court- of first instance. 
For the respondents it is argued that 
the plaintiffs cannot succeed as their plaint 
is on the basis of Exhibit B, which has been 
hold not to bo genuine by both the Courts. 
The District .fudge says:—‘’The Munsif's 
finding was that the property belongs in 
jemn to the plaintiffs, but is not hold under 
Exhibit B. 1 agree with these findings/ 1 
lie then considers the question whether the 
suit is barred.* With that question I have 
already dealt. The mortgage is identified in 
the plaint a* being one dated 9th of August 
1887, and also as being the mortgage of 
which an assignment was granted under 
Exhibit (r. The mortgage being a contract 
or disposition of property, the terms of which 
were reduced to writing, the evidence that 
could 1)0 given in proof of its terms would 
consist cither of the document itself or 
secondary evidence of iU contents in eases in 
which secondary evidence is mlmissable 
(Indian Evidence Act, section 91). When, 
therefore, the plaintiffs came t > Court alleg¬ 
ing that they would rely on a mortgage 
identified in the manner above referred to, 
the defendants bad, in my opinion, sufficient- 
intimation that the mortgage would be 
proved in either of the two modes provided 
in the Indian Evidence Act. In fact, the 

real issue on which the parties went to trial, 

appears from the pleadings to be that which 
is referred to in the first part of the 2nd 


issue—whether the property belonged to 
the plaintiffs. The judgments of both the 
lower Courts proceed on this basis, the point 
on which they differ being only whether or 
not the suit was barred by limitation. 

For these reasons, it seems to me that no 
formal objection based on the frame of the suit 
is open to the defendants, by which the plaint¬ 
iffs can he precluded from adducing second¬ 
ary evidence of the mortgage. 

Owing to the opinion of my learned bro¬ 
ther, l must here refer to such cases as 
Sheikh Akhae v. Sheikh Khan (5), Pramat-ha - 
Hfifh Sami a I v. Pinirkann/h Pei/ (9), Jfrish naji 
v. liajmal (8), Pofhi Ileihli v. Vein ymlasi van 
(4), ) nrlagmlila Veernmgharayyu v. (Jornntln 
Hamuyyn (10). In these decisions, as 1 under¬ 
stand them, it is laid down that if the claim 
of the plaintiff is based on an agreement 
which the law requires to he reduced to 
writing and to he stamped, but which is 
invalid on account of want of writing or of 

stamp, then the contract itself being incapable 

of proof, the plaintiff must fail. But on the 
other hand, if wiping out of consideration the 
contract—which is incapable of proof and 
must, therefore, he taken to he non-existent,— 
the plaintiff can show that he has other 
rights on which lie may base his claim, 
then he may succeed, if and to the extent 
that he would have succeeded had there 
been no contract. If the plaintiff is unable to 
establish the existence of those other rights 
also, then it need hardly he said that he 
must fail in any case. He may fail on this 
second head because no such other rights 
exist apart lroin the abortive agreement— 
abortive in the eye of the law, because 
incapable of proof. He may also fail because 
those other rights may he of such a nature 
that a registered document is the only means 
permitted by the law for the creation of 
those other rights—and no such registered 
document having been made, those alleged 
other rights never came into existence. The 
two alternative kinds of claims are stated 
succinctly and clearly in several cases, 
notably in the case last cited. 

In the case before us, however, no such 
alternative claim on the basis of rights apart 
from the contract is set up. The plaintiffs 
do not say : Wo do not rely upon one con¬ 
tract hut on rights apart from the contract, 
i hey do not say : We must succeed even 
on the basis that there never .was any eon- 
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tractual relationship. The claim that the 
plaintiffs put forward rests on the agreement 
alone—the consensus ad idem. That con¬ 
sensus, the plaintiffs say, was expressed in a 
contract reduced to the form of a stamped, 
and otherwise valid, document as required by 
law. On the other hand, the defence has not 
been that the agreement is ineffectual to 
create any rights by reason of its not being 
expressed in a stamped document or for want 
of some essential required by law. The 
defence has been that the persons entitled to 
the jenm right are not the plaintiffs, and 
that even if the plaintiffs are so entitled 
their suit is barred by limitation. It is true 
that the defendants did take up the argument 
before us that the plaintiffs had not proved 
their case. This the defendants were entitled 
to do, for the plaintiffs cannot succeed unless 
they show that they have proved all that 
constitutes their cause of action. The plaint¬ 
iffs’ answer to such objection is that they 
are able to prove that the document was 
valid, and duly executed and that they have 
prima facie evidence (viz., the admission in 
Exhibit C) which is sufficient at least to shift 
the burden on the party attacking the vali¬ 
dity of the transaction on the ground that the 
document evidencing it failed in some 
essential particular required by law. The 
plaintiffs contend that in view of the real 
issues on which the case was tried they 
cannot, at this stage, be required to give more 
than prima facie proof of this part of their 
cause of action. As I have already said, the 
objection on the part of the defendants in 
the lower Courts was not that the document 
was unstamped and thus invalid. T, therefore, 
accede to this contention on the part of the 
plaintiffs. 

The conclusion at which T arrive is that if 
satisfactory prima facie evidence is given of 
the existence of the mortgage and its terms, 
it will be enough for the plaintiffs to succeed, 
although it is only secondary evidence and 
does not, in direct and express terms, prove 
that the document had been stamped. 

Though the District Judge held that the 
property belonged in jenm to the plaintiffs, 
yet he held (erroneously in my opinion) that 
the suit was barred. He did not consider 
whether the plaintiffs had proved that the 
defendants held it as mortgagees of the 
plaintiffs, and if so on what terms. I must, 
therefore, deal with this question, 


An argument was addressed to us that 
evidence other than that of the document 
itself which the plaintiffs were permitted to 
give, need not consist of secondary evidence 
of the document. For this purpose, it was 
contended that what had to be proved was 
the mortgage transaction, and not the docu¬ 
ment evidencing it and hence that any evi¬ 
dence that would be relevant for the purpose 
of proving that transaction would be avail¬ 
able to the plaintiffs. I am unable to accept 
this argument. It is true that what has to 
be proved is the transaction. It is provided, 
however, by section 91 of the Indian Evidence 
Act that when the transaction to be proved 
consists of a contract or grant or other dis¬ 
position of property the terms of which 
have been reduced to the form of a document, 
no evidence can be given of its terms, except 
either the document itself or secondary 
evidence of its contents. Exemption is sought 
in the present case from this rule, on the 
ground that w hat the appellants desire to 
prove is not the terms of the mortgage, but 
the fact that there was a mortgage. But it 
is only by proving what the terms of the 
particular contract or grant or disposition of 
property were, that it can be discovered 
whether the transaction consisted of a 
mortgage. Hence the operation of the rule 
cannot be carried in the way sought by the 
appellants. They cannot succeed unless they 
prove the terms of the mortgage transaction, 
either by proving the document itself, or by 
secondary evidence of the contents of the 
document (sections 64 and 92 of the Indian 
Evidence Act). 

Proof by secondary evidence of the docu¬ 
ment is admissible only in cases mentioned 
in the Indian Evidence Act. Section 63 
purports to define what secondary evidence 
means and includes : section 65 refers to 
cases in which secondary evidence may be 
given. It would seem, however, that the five 
clauses of section 63 referring to secondary 
evidence are not exhaustive: for though 
section 65 expressly purports to enumerate 
the cases in which secondary evidence may 
be given, the evidence which is rendered 
admissible in cases (b) and (g) would not 
apparently fall under any of the five clauses 
of section 63, referring to what secondary 
evidence means and includes. However that 
may be, we have it clearly laid down that 
when the existence, condition ©r contents of 
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the original have been proved to be admitted 
in writing by the person against whom it 
is proved or by his representative-in-title... 
the written admission is admissible;*’ section 
65 (ft). This express rule laying down a 
means by which the contents of such docu¬ 
ments may be proved, would be inconsistent 
with the more general provisions of section 
91 (which lays down that the terms of such 
documents can be proved only by proof of 
the document itself or secondary evidence of 
its contents) unless a written admission ’ 
can be considered to be secondary evidence 
of the contents of such documents (with in 
the meaning of that expression as used in 
section 91), notwithstanding that section 66 
does not refer “to a written admission” but 
only to copies or counterparts and oral 
accounts. That such a written admission as 
is refered to in section 65 (ft) was intended 
to be considered as secondary evidence within 
the meaning of that term in section 91 is 
indicated by the fact (already adverted to) 
that section 65 purports to refer to cases 
where secondary evidence may be given, and 
thus by implication a written admission is 
in section 65 desciibed as secondary evidence. 
On principle it is difficult to conceive that 
while oral admissions of the contents of a 
document may come within the definition 
of secondary evidence, and thus take the 
place of primary evidence, written admis¬ 
sions should be incapable of so taking the 
place of primary evidence. 

If Exhibit C is such a written admission 
as is referred to in section 65 (ft), then it 
is secondary evidence within the terms of 
section 91. I have already referred in detail 
to the reasons why Exhibit C falls, in my 
opinion, within sections 17, 18 and 21 of the 


admissions must fall within the rules laid 
down in sections 17, 18 and 21, which require, 
amongst other things, that the admission 
should have been made by the person 
against whom it is sought to be proved. 

Secondly, written admissions are relevant 
under section 65 (ft). The definition 
contained in section 65 (b) seems to be 
self-contained and independent of the pro¬ 
visions of sections 17, 18 and 21 ; though 
the said definition is less elaborate, it does 
nut seem to conflict with the provisions 
refer red to in any material point. 

It is objected that in this view written 
admissions become evidence without preli¬ 
minary proof of the fact that the document 
itself cannot be produced, or even that 
the person relying on the written admis¬ 
sion is not himself in possession of the 
document. Hut the answer to this 
objection seems to me to be plain. If it is 
shown that the person relying on the 
written admission withholds the document 
itself or otherwise takes no steps to have 
the original produced, then section 106 
and illustration ( f/ ) to section 114 would 
come into operation and the effect of the 
written admission would in many cases be 
nullified. Compare (loss v. Qmnton (21), per 
Tindal, C. J. 

Thirdly, oral accounts of the contents of 
a document given by some person who has 
himself seen it are secondary evidence under 
section 68 (5). Here the requirements are 
different from those necessary in the first 
two classes : the guarantee for reliability of 
the account is not that it is given by some 
person against whom it is sought to be 
proved, but that the person has himself seen 
the document, and that his account will be 


Indian Evidence Act relating to the defini¬ 
tion and proof of admissions. Sections 22, 
68 (5) and 65 (ft) seem to indicate that the 
Legislature has applied somewhat different 
rules to admissions as to the contents of a 
document when they are in writing from 
the rules applicable to such admissions when 
they are oral. 

Three classes of evidence must be dis¬ 
tinguished: 

First, oral admissions are relevant under 
section 22 when secondary evidence is 
admissible or the genuiness of a document 
pioduced in Court is in question. Such 


subject to oath and cross-examination (sec¬ 
tion 60) or to something considered by the 

Act as equivalent to them (c. g. under sec¬ 
tion 82). 

Hence Exhibit C is evidence of the mort¬ 
gage relied upon by the plaintiffs if it falls 
within the class of admLsions secondly 
mentioned above ; but not otherwise. It 
seems to me that Exhibit C does fall within 
ihat class ; for by means of Exhibit C the 
contents of the original mortgage are proved 


(-1) (1842) a Man. A* 0.825 at p. 84l; 
(n. »0 471: 12 L.J.C. P. 178: 7 Jar. 901: 
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to be admitted in writing ; the person by 
whom the admission is made is the repre- 
sentative-in-interest of the defendants, and 
the persons against whom it is sought to 
be proved are the defendants. 

For these reasons, in my opinion, the 
plaintiffs’ suit is not barred by limitation, 
and a decree should have been given to 
them in the terms of the original decree 
given to them by the District Munsif on 
26th September 1910, with a slight modifi¬ 
cation as against those defendants who are 
bound by the admissions of the contents of 
the mortgage-deed. The plaintiffs came to 
Court asking that they should be permitted 
to redeem the properties on payment of 
Rs. 820. They cannot, therefore, have a 
decree for redemption on payment of Rs. 80S 
as given to them by the District Munsif. 
The decree of the District Munsif should, 
in my opinion, be therefore modified by 
altering Rs. 808 mentioned therein to 
Rs. 820 and the appellants should have their 
costs in the lower Appellate Court and in 
this Court, but the order for costs made by 
the Munsif should stand. 

As my learned brother takes a different 
view on the questions stated in his judgment, 

I agree that those questions should be 
referred to a third Judge under section 98 of 
the Civil Procedure Code. 

This case coming on for hearing on the 17th 
and 22nd September 1914, under section 
98 of the Code of Civil Procedure, before 
the Hon’ble Mr. Justice Sadasiva Aiyar, 
and having stood over for consideration 
till this day the Court delivered the 
following 

JUDGMENT. The two questions which 
have been referred to me by my learned 
brothers, Spencer and Tyabji, JJ., have been 
formulated by them as follows : — 

(1) Whether, having regard to the terms of 
the plaint and the fact that Exhibit 13 has 
been found not to be genuine, the plaintiffs 
can be permitted to rely on secondary evi¬ 
dence of the mortgage referred to in the 
plaint ? 

(2) If the answer to the first question is 
in the affirmative, then whether the docu¬ 
ments relied upon by the plaintiffs are legal¬ 
ly admissible as secondary evidence of the 

said mortgage ? 

It is necessary to mention a few of the 
material facts in order to state intelligibly 


my answer to these questions. As I under¬ 
stand the second paragraph of the plaint 
the plaintiffs sued for redemption of a mort¬ 
gage for Rs. 820 made in 1850. They, no 
doubt, also^ refer to a prior mortgage of 1837 
for Rs. 808 in that paragraph, but they ex¬ 
pressly add that 60 fanams (or Rs. 12) more 
was paid in 1850 and a new document for 
the total sum of Rs. 820 was obtained in 
that year. The suit, as I said before 
was for redeeming this new mortgage for 
the larger sum which superseded the old 

mortgage of 1837 and the valuation of the 

suit is given in the plaint as Rs. 820, the 
amount of the new mortgage. In the list 
of documents attached to the plaint, the 
counterpart of the alleged mortgage of 9th 
August 1837 for Rs. 808 and the counterpart 
of the alleged mortgage of 18th January 
lboO for Rs. 820 are both entered. 1 
am satisfied from the plaint that the older 
document of 9th August 1837 was filed 
merely as evidence to support the document 

on which the suit was brought, namely 
the document of January 1850. The 
defendants, in their written statement, denied 
both the first document of 1837 and the 
second document of 1850. The District 
Munsif found the second document of 1850 
on which the suit was brought to be false, 
while he thought that the first document of 
1837, though very suspicious, “ might be 
genuine and gave a decree for redemp¬ 
tion on payment of Rs. 808, the sum 
mentioned in the first document, though the 
plaintiffs in the prayer portion of their 
plaint were prepared to pay Rs. 820 for 
redemption, as their suit was to redeem the 
second mortgage for Rs. 820 and not the first 
mortgage for Rs. 808 which the plaintiffs 
treated as superseded by the later docu¬ 
ment for Rs. 820. The lower Appellate 

^° ur t t° UTK * both the counterpart documents 
of 1837 and 1850 produced by the plaintiff 
to be not genuine and dismissed the suit. 

I take it that my learned brothers, though 
they differ on a question of law, accept 
the finding of the District Judge that both 
the documents, Exhibits A and B, are 
false. I do not intend to deal in detail 
with the reasons given by my learned 
brothers for their differing opinions, as I 
am of opinion that there is a former 
decision of a Division Bench of this Court 
on this point which is binding upon me, 
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I shall, therefore, lit*fort* referring to that 
decision, content mysell with a few briel 
obser\ations. The counlerpart, Exhibit A, 
must he treated as put forward by the 
plaintiffs not as secondary evidence of the 
mortgage of lS'57, but as primary evidence 
The second paragraph of the Explanation l 
to section 62 of the Evidence* Act say>: 

Where a document is executed m coun¬ 
terparts, each counterpart being executed hy 
one or some of the parties only, each 
counterpart is pn'innrti evidence as against 
the parties executing it." When that primary 
evidence is found to be a forgery 1 do not 
think any question of secondary evidence 
comes in. Even if it does, secondary evidence 
can, no doubt, be admitted where the original 
has been destroyed or lost. ; See section do 
clause (' ). The plaintiffs' ease is that the 
original has not been destroyed or lost but 
that tin* original is the document. Exhibit 
A. produced by him. II Exhibit A is not 
that original document as has been found 
by the lower Appellate (’oiirt. then the 
plaintiffs must still have the original with 
them, as they do not allege that it has 
been destroyed or lost and lienee they 
cannot gi\c secondary e\ id meeot the original. 
If it, however, be taken that they wish to 
gi\e secondary evidence of the counterpart 
in the possession ol the delendauts and it 
we assume that they are entitled to give 
secondary ev idence oi that rountei part, then 
they ought to give notice to the other 
side to produce that counterpart 1 see section 
bn, elauM- to), Evidence Act, concluding 
portion , unless from the nature of the ease 
the defendants must know that they will 
be required to produce it. , Section bh, 
clause ('J).I I am not sat isfii d f hat when 
the plaintiffs put forward a forged document 
as primary evidence, the delendauts must 
know that they would be required to produce 
the counterpart of the genuine document. 


The question w bet her I be plaint ills should 
(l| .should not be allowed lo amend their 
plaint by suing in the alternative to redeem 
a mortgage for Ks. MIS of some date 
between ] £()K and 1 SI 7 (which is all, I 
believe, that could be proved from Exhibits 
C and (I taking them as secondary evidence) 
lias not been referred to me and l need 
not say anything about it. I might, however, 
refer t" a ease reported in l\orntn Choml \. 


Sulfttn which decides that when a 

plaint ill' sues to redeem a certain mortgage, 
that particular mortgage is his cause of action, 
and to shift the attack to a later mortgage 
is to change the suit into one based on a 
different cause of action.” Where the cause 
of action is changed, 1 think there must 
he an amendment before the plaintiff could 
be given relief on that cause of action. 
However liberally the plaint in this ease 
might be construed, l do not think it could 
be treated as it stands as praying for relief 
on a mortgage document of uncertain date 
bet ween ISOS and IS b‘» for a sum of Us. SOS. 
Their Lordships of the Privy Council say 
in MnJtoni'iI Zahuor Ah Khmi v. Miisfliitnuif 
T/ntJ;nn,tnifC Ixitllit A/r/*(-o): Though this 
Committee is always dispute! to give a 
liberal construction to pleadings in the Indian 
Courts, so as to allow every question fairly 
arising on the ease made by the pleadings 
to be raised and discussed in the suit, yet 
this liberality of construction must have 
some limit.” 

In Krisimn I’t'lhti v. liumjiis imi Villtu (-H, 
the plaintiff sued for redemption of a kuuom 
mortgage of a particular date in 1S59. That 
l.inioin was not proved by him (as in this 
easel. The plaintiff relied, however, in the 
lower Appellate Court upon certain admissions 
contained in certain documents as proving 
an earlier mortgage of some uncertain date 
alter l>2 '• ’>. The lower Appellate Court gave 
a decree for the redemption of this earlier 
mortgage of uncertain date relying on these 
admissions. The learned Judges (Host and 
Subramania Aiyar, JJ.) held, following 
lioriialnir Ibslnnitkh v. Iutgho Deshmnkh (-*>), 
that a plaintiff failing to establish the 
mortgage on which the suit Was based should 
not be allowed to fall back upon some 
other mortgage as to which admissions 
might have been made by the defendants 
in other proceedings. 

As I said before, 1 think this decision is 
binding upon me and l bold that the 
plaint ill's, having failed to prove the mort* 


(22) 19 l ikI. C«»s. tWW; 72 P.AV..K. HU2; 92 IV L. K. 

j«i I *j. 

U\0 It M. 1. A. WIN at PP 472, 474; 9 \Y, R. (IV C.) Pj 
2 Sul li. IV C. ,1. 107; 2 Snr. IV C. J. 920; 25 Eng. Hop. 
1 ^ 

CM) IS M. 462; 5 M. L J. 1ST. 

U’.-o s 15 . ;,!•). 
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gage of 1850 for Ks. 820 on which the suit 
^as based, could not be allowed to succeed 
on some earlier mortgage which might be 
established by admissions made by the 
defendants in other proceedings unless the 
plaint is amended. My answer to the first- 
question, therefore, is that the plaintiffs cannot 
rely, without an amendment of the plaint, 
on any other mortgage than the mortgage 
of 18th January 1850 on which the suit 
was brought and as that document (Exhibit 
B) has been found to be not genuine, they 
cannot give either primary or secondary 
evidence of the earlier mortgage referred 
to in the plaint for obtaining relief on the 
basis of that earlier mortgage. 

It becomes unnecessary to answer the 
second question referred to me, as an answer 
to that question is required only if the 
answer to the first question is in the 
affirmative. 

The second appeal coming on for hearing 
after the expression of the opinion of the 
Third Judge to whom the second appeal was 
referred, the Court delivered the following 

JUDGMENT.—in consequence of the 
decision of the Hon’ble Mr. Justice Sadasiva 
Aiyar, this second appeal is dismissed with 
costs. 

Appea l ilium issed . 


MADRAS HIGH COURT 

FULL BENtH. 

Second Civil Appeal No. 696 of 1913. 

October IT, 1914. 

Present: Sir John Edward Power Wallis, 
Offg. Chief Justice, Mr. Justice 
■ Seshagiri Aiyar and Mr. Justice Kumara- 

swami Sastri. 

ARUNACHALAM CHETTY and others— 

P LAINTIFFS- A PPE LLA NTS 

% 

versus 

RAN GAS AMY P1LLAI— Defendant — 
.Respondent. -~ •* 

- Court Fees Act ( VII of 1870 7 (7r>-(c)— Suit for 

‘.declaration that ; decree .passed . against plaintiff is not 

^binding on him^-Consequential relief—Court bound 

to accept valuation 'put by plaintiff—Ad valorem 
Court-fee. ... 

A suit for a declaration that an instrument of 
mortgage or sale executed by the plaintiff or a decree 
passed aganrst the .plaintiff -for a-debt is nor binding 
on him, is not a mere declaratory suit, but its one with 


— „ Cuurt. 70 ‘4 

con>equcntial relief falling under section 7 (/V) (,.» 
M the Court Fees Act and the Court is bound to 
accept the valuation put by the plaintiff, on which 
a<l valorem fee should be paid. [p. 82. col. 1. ; 

Parathayt v. Sh. inhuman i, 15 M. 2i)4: Samian 
Moral , y. Minommul, 24 M. M)() : 10 M. L. J. 240; 
Kalahhai v. The Secretary <J State, ]}. 1 q. (5 H,»m 
C. K. 048: Chinnam mul y. Main rant Uua ther, 27 j\| 
180; 14 M. L. .1. 444; Chmyarham YHH Sac karat) Xair 
v. Clnngaeham Vitil Copula Met,on, .40 M. ]*. 1 q 
L. T. 112: Malikka Mr/udtfhil v. Kunji . 1 r/,r; m \na 1‘ f> 
Ind. Cas 027; 20 M. 1, .1. 70, ; 7 M. 1, T. J77: 7 larihnr 
J 'tu-ad Singh \. Shgam Lai Sna/h, 21 fnc| (':*< 4(14. 
40 C. 015, followed. ' - f 

Thakaordeen Ternary y. A r av;„h Sycd AH ](n« r i,i 

Khan, 21 AV. K. 340; 13 H. I,. R. 127: I I. A. 102- 
Xarayana Putter y. Aya Puffer, 7 M. H. C. J{ 

Karaui Khan v. Dnryni Singh, 5 A. 441. y \y ' y’ 

(1884) 55, distinguished from. 

0 

Second appeal against the decree of the 
DistricMJourt of Trichnopoly, in Appeal Suit 
No. 297 of 1912, preferred against that 
of the Court of the District Munsif of Sri- 
rangara in Original Suit No. 264 of 1910. 

This second appeal coming on for hearing 
on 1st September 1914 and having- stood 
over for consideration till 16th September 
J914, the Court (Sankaran Xair and Ayling, 
JJ.), made the following 

ORDER OF REFERENCE To A 

FUEL BENCH. 

The question for decision in tin's second 
appeal is whether the plaintiffs are bound 
to pay ml valorem Court-fee on their plaint. 

Hie allegations in the plaint are that 
their father executed a hypothecation bond, 
on which a suit was brought by the creditor 
against the father as 1st defendant in that 
suit and the present plaintiffs as defendants 
Nos. 2 and 3, that these plaintiffs were really 
minors at that time, though they were not 
described as such in the plaint, and that a 
decree was passed both against the plaintiffs’ 
father as well as against the plaintiff's. They 
now allege that the debt is not binding on 
the family and that the decree itself is a 
nullity. They, therefore, seek for a declara¬ 
tion to that effect and for an injunction to 
restrain the defendant from executing the 
decree.- The lower Courts were of opinion 
that ad valorem Court-fee should - be paid. 
The contention in second appeal'is that the 
suit is unly for a declaratory decree and if 
the prayer for injunction' is regarded as a 
consequential relief, then they are entitled to 
value it as they like and that the lower 
Courts were not right, t before,in holding that 

the Court-fee must be paid on the amount'of 
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the decree which is sought to be declared not 
binding on the plaintiffs. 

The earliest case decided by the Madras 
High Court is reported in Narayana Patter v. 
Aya Patter (1). In that case, the plaintiff had 
executed a document whereby he created a 
charge of Rs 4,50U on certain immoveable 
property and the suit was brought to cancel 
the document. The question for decision was 
whether the suit should be valued forpurposes 
of jurisdiction upon the sum secured by the 
document sought to be cancelled and whether 
institution fee should be paid on that sum. 
The first Court held in that case that the 
plaintiff merely sought for a declaration with¬ 
out any consequential relief and that, there¬ 
fore, Rs. 10 was the proper institution fee. 
The High Court held that as the plaintiff in 
that suit had executed a document of legal 
validity, it created a charge of the amount of 
Rs. 4,500, that the cancellation of that docu¬ 
ment was a relief of a very substantial des¬ 
cription and very far from being a mere 
declaration. It was a suit, in their opinion, 
really to get rid of a charge and for the re¬ 
moval of a burden legally created. In 
Thakooideeu Teivary v. Naivab Sued Ali 
Hussein Khun (2) their Lordships of the 
Privy Council held that a prayer for 
setting aside a deed is a prayer for sub¬ 
stantial relief, taking apparently the same 
view as was subsequently taken by the Madras 
High Court. To the same effect is a decision 
in Parathayi v. Shank umani 00 . 

In Saniya Mavali v. Minamnud (4), their 
Lordships cited apparently with approval 
those two decisions. At any rate no dissent 
was expressed from them. The latest case 
in the Indian Law Reports that lias been 
cited to us is Chinnaaial v. Madarsa Powther 
(5). The plaint in that suit for the cancellation 
and delivery of a mortgaged-deed for 
Rs. 4,000 executed by the plaintiff to the 
defendant was valued by the plaintiff at 
Rs. 50. The learned Judges, Messrs. 
JJoddam and Rhashyam Aiyangar, hold that 
the valuation given by the plaintiff must 
be accepted. This decision seems to us to bo 
entirely opposed to those in 7 Madras High 
Court Reports and 15 Madras Series. In a later 

U) 7M.H. G. R. 37.2 at p. 371. 

(2) 21 W. R. 340; 13 B. b. K. 127; 1 I. A. 102. 

(3) 15 M. 294. 

(4 ) 23 M. 100; 10 M. L. .1. 210. 

(5) 37 M. 4S0; 14 >1. L. J. 343. 


case, Malikka Melculathil v. Kunji Achammal 
(6), a different view was taken. The suit 
was brought by 25 plaintiffs, Nos. 2 to 25 of 
whom were parties to a sale-deed regarding 
which a declaration of invalidity was sought. 
The learned Judges held that, so far as these 
plaintiffs who were parties to the deed were 
concerned, if a declaration were given, the 
result would be the same as if the deed 
were cancelled and, therefore, ad valorem 
stamp-fee must be paid by them. 

The decisions, therefore, appear to be in 
direct conflict with one another. The decisons 
in 7 Madras High Court Reports, 15 
Madras Series and 20 Madras Law Journal 
hold that where there is a liability which 
is sought to be got rid of, then ad valorem 
fee must be paid. The decision in 27 
Madras certainly and possibly the case in 
23. Madras are in conflict with them. 
Where a party executes a documeut, or a 
decree is passed against him, prima facie 
such deed or decree is binding on him. 
Until it is set aside it cannot be treated as 
void. The decree, therefore, declaring that 
the deed or decree is not binding on the 
plaintiff ha> the effect of the cancellation of 
the deed or decree. It does not appear to 
us to be a mere declaratory decree The 
case might bo different where a declaration 
is sought by a person who is not a party 
to the bond or the decree. In a case like 
that, the suit may properly be regarded as 
one for declaration, but in the other case, 
it is more properly a suit to get rid of an 
already existing obligation. 

We think that in tin’s state of authorities 
as the question is one of procedure and 
great practical importance, it is desirable 
to have a final decision. We, therefore, refer 
to a Full Bench the questions— 

(1) Whether a suit for a declaration 
that an instrument of mortgage or sale 
executed by the plaintiff or a decree that has 
been passed against* the plaintiff for a debt 
is not binding on him, is a declaratory 
suit only ? or 

(2) Whether it is a suit with consequential 
relief falling under section 7, paragraph 
1 ((0 of the Court Fees Act under which the 
Court is bound to aocept such valuation as 
may be fixed by the plaintiff? or 

(3) Whether it is a suit in which the 

i0) b lud. Gas. 927; 20 Al. L. J. 7Dlj 7 M. L* X. 177. 
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plaint must be valued according to the 
mortgage or the decree amount f* 

Mr. V. Visvanatha.Sastri, for the Appellants. 
Mr. T. r. Muthukrishna Aiyar, for the Re¬ 
spondents. 

This second appeal coming on tor hearing 
before the Full Bench on the 5th October 
1914 and having stood over for consideration 
till 14th October 1914, the Court expressed 
the following 

OPINION. —A suit in which the plaintiff 
in terms prays for a declaratory decree and 
consequential relief, prima facie comes 
within clause 4, sub-clause (r), of section 7 
of the Court Fees Act, but if at the same 
time it comes within any of the other 
classes of suits specified in the section 
it must be treated as a suit of that 
description and dealt with accordingly. xV 
suit such as the present for a declaratory 
decree that a decree passed against the 
plaintiff is not binding on him and for an 
injunction restraining the decree-holders 
from executing it against him, cannot be 
brought within any other part of the section 
except clause 4, sub-clause (c). So too the 
other class of suits included in the reference, 
viz., suits to declare a mortgage or sale-deed 
not binding on the party executing it, can¬ 
not be brought within clause 8 or any other 
part of the section except clause 4(c). As the 
present suit for a declaration and an injunc¬ 
tion comes within clause 4 (c), the plaintiff 
is required by the section to state the 
amount at which he values the relief 
sought by him in the plaint which he has to 
verify, and tliearf valorem fee payable in respect 
of the suit is to be computed accordingly. 

A Full Bench of this Court has held, in a 
judgment in (Jhelasami llamiah v. Chelasami 
llamammi (7), to which one of the referring 
Judges was a party, that the valuation given 
by the plaintiff in cases coming under clause 4 
is conclusive, and we do not think it was 
intended to raise that question again in the 
present reference, nor are we prepared to 
reopen it. 

We have now dealt with the present case 
of a prayer for a declaratory decree and 
consequential relief as well, but the terms of 
the reference include also the case where a 
declaratory decree of the nature indicated 
is asked for without any consequential relief. 
In Thakoordeen Ternary v. Nawab Syed AU 

(7) 18 Ind. Cas. 363; 24 M. L. J. 233; 13 AT. L. T. 
128; (1915) M. W. N. 105. 


Hossein Khan (2), such a suit was held not 
to be a suit for a mere declaration, but for 
substantive relief. In A araynna Putter v. 
Aya Putter (1), a suit for the cancellation 
of a document obtained from the plaintiff 
by fraud was held not to be a suit for a 
mere declaration but also for consequential 
relief. In Kara in Khan v. Darayi Singh (8) 
it was held in view of the provisions of 
section 39 of the Specific Relief Act, that 
such a suit was a mere declaratory suit and 
did not involve consequential relief. This 
was not followed in Parathayi v. Shankumani 
(3) and was expressly dissented from in 
Samiya Mavali v. Minammal (4), as also in 
Kalabhai v. Secretary of State for India 

(9). In Chinnammal v. Madarsa Roicther (5), 
the case mentioned in the reference, was a 
suit for the cancellation and the delivery 
up of a bond, and was held, we think rightly, 
to be a suit for a declaratory decree with 
consequential relief under clause 4 (c). In 
Chingacham Vitil Sankaran Naiar v. Chinga - 
rhan Vitlil Gopala Menon (10), the point 
was again expressly considered, and it was 
held that the substance and not the language 
of the plaint must be looked to, and though 
the suit in question was held to be a merely 
declaratory suit not involving consequential 
relief, the Court at the same time expressed 
the opinion that where it was incumbent on 
the plaintiff to get the document set aside 
before he could question it, it must be treated 
as involving a prayer for consequential relief 
and the provisions of clause 4 (c) would be ap¬ 
plicable. This was followed in Malikka Mela- 
dathil v. Kunji Achammal (6), where it 
was held that though only a declaration 
was asked for, the suit was one for cancel¬ 
lation and that clause 4 (c) applied. The 
statement in the judgment that an ad 
valorem fee was payable does not mean that 
clause 4 (c) was not applicable, because the 
fee payable in suits falling under this clause 
is ad valorem , though under the provisions 
of the section it is computed according to 
the amount at which the relief sought is 
valued in the plaint. The most recent 
decision in llarihar Prasad Singh v. Shyam 
Lai Singh (LI) is to the same effect. Fol¬ 
lowing these authorities, we are of opinion 
that a suit of the nature indicated in the 

(8) 5 A. £31; A. 77. N. (1S3S) 55. 

(9) 29 B. 19; 6 Bom. L. ft. 648 

(10) 30 M. 18; 1 M. L. T. 412. 

(11) 21 Ind. Gas. 404; 40 C. 615, 
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reference, wliich merely asks for a declara¬ 
tion, is nonetheless a suit- for a declaratory 
decree with consequential relief within the 
meaning of clause 4 (r). 

This second appeal coming on for hearing 
after the expression of the opinion of the 
Full Bench, the Court (Sankaran Nair and 
Ay ling, JJ.) delivered the following 

JUDGMENT.—in accordance with the 
opinion of the Full Bench we reverse the 
decrees of the Courts below and direct the 
District Munsif to restore the suit to his tile 
and dispose of it according to law. Costs 
will abide the result. 

I k'Crec reversed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civic Ai read No. 24 of 1914. 

August Ml, 1014. 

] y resent :—Mr. Fawcett, J. C., and 
Mr. Crump, A. J. C. 

Tin- KARACHI TRADING COMPANY— 

A ITK I.LA NTS 

Va'ohs 

FIRM «»f TEJBHANDAS JETHANAND— 

Kfsfondknts. 

I.liniliilii.il Art (ix I,f I!JUS), X. 5- Mistake of furl 
— Sufiirirnt riin.-r. 

All appellant arriving In 1 akr :i<lwuit;igr of srclinn 
•“> ‘»f thr biinifiition Art, on tlir ground of ;i mistake 
of fart, is hound to show t hat tlirrr lias hrrn no 
ni'gligcnrr, inartion or want of Imnn J’ulrs hcfmv hi 
run rlsiim an r.Mmsion of t inir. p. S’J, ml. 2. | 

W'hrir, t hrrrforr, t hr appellant's Pleader was ini>h i 
as to the date of the decree, the nncertilied rop\ 
ohlainrd hv the jippelhml being wronglv dated, anil 
the appeal was ronseipientIy tiled out of time: 

Held, t hat t here was no “Millieirnl cause” withii 
the meaning id' the sect ion. , p. Sd, col. |. \ 

Appctil against the decree of the Additional 
Judicial Commissioner, Sind. 

Mr. K. Daynmud, for the Appellants. 
JUDGMENT.— The time allowed bylaw 

for presenting this appeal expired on July 
8th, 1914. The appeal was not, however 
presented until July lblh. The cause ol 
delay is said to be that the appellant'.- 
Pleader was misled as to the date <4 tin 
decree. Judgment was pronounced on Apri 
Fth, 1911, and it appears that the appellani 
thereupon obtained an uncertified copy oi 
which the date was wrongly given as “Apri 
18th." This.error led the appellant’s loga! 
advisers to believe that the time for filing tin 

appeal did r.ot expire until July 17th. At 
this stage we are satisfied by the affidavit 


tiled that the facts are as alleged. The ques¬ 
tion for decision is whether these facts 
constitute sufficient cause within the 
meaning of those w'ords as used in section o 
of the Indian Limitation Act, 1908. 

Section o of the Limitation Act has been 
the subject of many judicial pronouncements, 
but the only principle of universal application 
which can be deduced is that it is difficult 
and undesirable to attempt to define precisely 
the meaning of the w r ords sufficient cause” 
[**/. Vadabhai Jamsetji v. Maneksha Sorabji 
(1)1, each case must be decided upon its own 
facts. The cause here alleged is a bona fide 
mistake as to a matter of fact, videlicet , the 
date on which judgment was pronounced. 
Now far a bona fulc mistake of law is 
sufficient cause" within the meaning of 
l he section, has been debated on many 
occasions. The case already cited is on that 
point. There the Bombay High Court 
expressly approve the dictum of the Madras 
High Court in Krishna v. Chathappan (2), 
that a bona fade mistake of law is sufficient 
cause" where no negligence or inaction is 
imputable to the appellant. The same view 
was taken by the Full Bench of the High 
Court of Allahabad in Drij Mohan Das V. 
Mamin liibi (M). Though those cases deal 
specifically with mistakes of law, the quali- 
lication is clearly equally applicable to mis¬ 
takes as to matters of fact. We think that 
an appellant is bound to show r that there 
has been no negligence, inaction or want of 
buna Jides before bo can claim an extension of 
time. 

We must take it that judgment was 
delivered in open Court on April 8th 
and it is probable that the appellant or 
his legal advisers were aware of the fact. 
If not, they could and ought to have ascer¬ 
tained tin* fact at the time. If they did not, 
tlu\v were guilty of negligence and inaction. 
The appellant must of necessity have become 
acquainted with the fact that judgment had 
been delivered against him, for he says that 
soon after the judgment he instructed his 
Headers to obtain an uncertified copy. Ho 
‘•light, therefore, to have been under no 
misapprehension as to the day on which 
judgment was delivered. His knowledge 

0) 21. B. 052 ai p. ooa. 

(2) 13 M. 269. 

. (») 19 A.a-18 «t p. OoOj A. W. X. (1S97) 86. 
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■was not derived from the erroneous copy. 
This copy -was apparently obtained by a 
Pleader’s clerk in consequence of these 
instructions, but how or on what date we 
are not informed. In the circumstances it 
is difficult to hold that the appellant was 
justified in accepting the date on an 
uncertified copy without further inquiry. 
The error in the copy was a gross one which 
the smallest enquiry could have rectified. 
And though it is possible that the appellant 
is not himself primarily to blame, it is 
impossible in such matters to distinguish 
between a party and those through whom he 
acts, and even if he cannot be held liable for 
the copyist’s blunder, his own knowledge 
or the enquiries which he might and ought 
to have made would have sufficed to correct 
it. Persons who are satisfied to take crucial 
dates from uncertified sources do so at 
their own risk. "We are u no ^’ therefore, 
satisfied that there was here “sufficient cause ' 
for the delay, and in coming to this 
conclusion we would cite the remarks of 
Jenkins, C. J., in Karsondas Dharamsey v. 
Gtvngabai (4) that, “when the time for 
appealing is once passed, a very valuable 
right is secured to the successful litigant 
and the Court must, therefore, be fully 
• satisfied of the justice of the grounds on 
■ which it is sought to obtain an extension ot 
the time for attacking the decree, and thus 
depriving the successful litigant of the 
' advantage which he has obtained. 

The appeal is summarily dismissed. 

Appeal dismissed. 

(4) 30 B. 329; 7 Bom. L. It. 965. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petitions Nos. 1792 

to 1795 of 1914. 

December 22, 1914. 

Present :—Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

P. M. A. M. VELLAYAN CHETTY- 

Petitioner in all 
versus 

In 0. JJ. F. No. 1792 of 1914 
JOTHI MAHALINGA AlYER— 

Respondent. 

In C. M. P. Nos. 1793 to 1795 of 1914 
AEAGIA SUNDARAM PILLAI and others 

—Respondents. 

Civil Procedure Code (Act V of 1908), O. NAI/, 

r. 4, cl .(3 )—Practice— Pe-hcaring—Death of respondent 


before date of hearing—Legal represenialt res ot 
deceased not brought on record—Appellant, whether 
entitled to re-hearing of appeal. 

It is only a party who has not been heard that can 
claim are-hearing on the ground that he has been 

prejudiced. []>• ^4, col. 2.J 

Two davs before an appeal came on for hearing, one 
of the respondents died. Neither the appellant’s 
Vakil nor the deceased respondent’s Vakil were 
aware of this and the appeal was heard and dis¬ 
missed. The appellant claimed a re-hearing <4 the 
appeal on the ground that it had been decided 
without bringing the legal representatives of the 
deceased respondent on the record: 

Held, that the appellant had no claim to a re¬ 
hearing of the appeal as in the interest of justice, it is 
not desirable to given right to an unsuccessful litigant 
to argue his case more than once merely on the ground 
that one of the other parties to the proceeding was 
dead at the time of the hearing. i p. 84, col. 2 

Goda Coopooramier v. Soondrainuiall, 3 Ind. Cas. 
739; 6 M. L. T. 271; 33 M. 167: Janardhan v. llama, 
chandra, 26 B. 317; 4 Bom. L. R. 23; Honee hall v. 
Fazul House in, 14 W. R. 337: llamacharya v. Ananta- 
chan/a, 21 B. 314, distinguished. 

Pulce v. Davis. (1893 ) 2 Q. B. 260; 62 L. J. if B. o49; 

4 R. 518; 69 L. T. 490; 41 W. R. 673, followed. 

Petitions praying that in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to re-hear Appeal 
No. 235 of 1911, preferred against the decree 
of the Court of the Temporary Subordinate 
Judge of Ramnad, in Original Suit No. 75 
of 1910, after bringing on record the legal 
representatives of the deceased, Muthiali 
Pillai, the second respondent in the appeal. 

FACTS.—One of the respondents in a 
pending appeal died two days before the 
hearing thereof in the High Court, but the 
appeal was heard and dismissed without any¬ 
body knowing that the respondent was dead. 
Some time later the appellant moved the 
Court for bringing the legal representatives 
of the deceased respondent on record and for 
a re-hearing of the appeal. 

Mr. F. H. M. Corbett , Advocate-General, 
and Mr. T. Bangaramanuja Chariar, for the 
Petitioner:—The judgment is a nullity as the 
legal representatives of the deceased respond¬ 
ent were not on record. Janardhan v. Bam - 
chandra (l), Jlonee Ball v. Fuzul Hussein (2) 
and Bamacliarija v. Antacliarya (3;. 

Mr. K. V. Krishnasicami Iyer , for the 2nd 
Respondent’s legal representatives, referred 
to the provisions of the Civil Procedure Code 


(1) 26 B. 317; 4 Bom. L. R. 23. 

(2) 14 W. R. 337. 

(3) 21 B. 314. 
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and relying upon Gothi f'onpnunnnirr v. 
Soowlrammall (4), contended that the decree 
was not void but only voidable and that too 
at the instance of the legal representatives 
and as they did not want any re-hearing, the 
appellant*who had already been heard and 
so was not in any way prejudiced, was not 
entitled to have his appeal re-heard. 

JUDGMENT. 

In G. M. L\ No. 1792 uk 1914. 

This is an application by the appellant 
for an order to re-hear the appeal 
under the following circumstances:—Two 
days before the appeal came on for hearing 
the 2nd respondent had died. Neither 
the appellant’s Vakil nor the Vakil who 
Hied a rakalut on behalf of the 2nd re¬ 
spondent was aware of this. The appeal was 
heard and we delivered judgment dismissing 
it with costs. The legal representatives of 
the 2nd respondent do not ask us to hear 
the appeal on the ground tlmt they have 
been prejudiced by the disposal of the case. 
The learned Advocate-General who appears 
for the appellant on the present occasion 
contends that the judgment passed without 
bringing the legal representatives of the 
deceased respondent on the record is a nullity 
and should be set aside. The question 
involved is one of considerable importance 
regarding practice. 

We have come to the conclusion that the 
appellant has no claim to a re-hearing of the 
appeal, Under the Code of Civil Procedure, 
the death of one of the defendants (the same 
rule applies to respondents) does not abate 
a suit. Under Order XVII, rule I-, clause (3), 
it is provided that if the legal representative 
of the deceased defendant is not brought on 
the record within the time limited by law, 
the suit shall abate as against such defend¬ 
ant, thereby indicating that the suit can 
proceed against the other parties on the 
record. Further if a defendant has not been 
served owing to the default or neglect of the 
plaintiff, it is open to him to elect to abandon 
the suit as against the unserved defendant 
and to proceed to trial with the suit as 
against the others. The law also makes 
provision tor the legal representatives of a 
deceased defendant themselves applying to 
be brought on the record under certain cir- 

W J M- VW 739; 33 iM. 107; 0 M. L. T. 271. 


cuinstances. The object of these various 
provisions is to ensure that no party shall be 
prejudiced by a hearing in his absence. No 
rule of law has been quoted to us which 
enables a party who has had the benettt of 
a full hearing to take advantage of the 
absence of a party on the record. The 
dictum of Benson and Sankaran Nair, JJ., 
in (hula l 'noponrumirr v. Sooudrammall (4), 
is against such a contention. All the de¬ 
cided cases are reconcileable with the princi¬ 
ple that it is only a party who has not been 
heard that can claim a re-hearing on the 
ground that he has been prejudiced. The 
reasoning in Jamirdhan v. Ramachandra (1) 
may appear at first sight to point the other 
way. The statement that under section 571 
of the old Code the Courts are bound to hear 
both the parties, is not conclusive of the point. 
Jmntnlliau v. Ramchmulra (l), Monec Loll v. 
Rnznl Ifnssem (2) and liamv/iarya v. Anauta* 
chnrinr (3) are all cases in which the party 
prejudiced was granted a re-hearing. 

The rules of practice in England on which 
our Code is based are to the same effect. 
The decision of Bowen, L. J., in Duka v. 
Ihins(b) y lends strong support to the view we 
have taken. The learned Lord Justice points 
out that it a party is dead, the records stand 
good so far as the living parties are con¬ 
cerned: and that any disposal of the case, 
notwithstanding the death of one of the 
parties, will be valid subject to its being 
vacated at the instance of the legal repre¬ 
sentatives ol the person who had died. 

In the interest of justice, it is not desirable 

to give a right to an unsuccessful litigant to 

argue his case more than once merely on the 

giound that one of the other parties to the 

Proceeding was dead at the time of the hear¬ 

ing. 

I he affidavit in this ease does not say in 
what manner the appellant was prejudiced 
in the conduct ol the appeal before us by the 
iact that the 2nd respondent was dead at the 
time. \\ e must decline to re-hear the appeal. 
I he petition will be dismissed with costs. 

I n C. M. \\ Nos. 1793 to 1795 ok 1914. 

As the appellant, has filed applications for 


G>) (1893) 2 Q. B. 280; 02 L. J. Q, B. 549; 4K 
oKS; (39 L. T. 400; 41 W. ft. (373. 
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bringing in the legal representatives on the 
record, they will be granted. The Vakil who 
appears for the added representatives does 
not wish to have the appeal re-argued. 

Petition dismissed. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Civil Revision Application No. 45 op 1913. 

September 25, 1914. 

Present: —Mr. Pratt, J. C., and 
Mr. Fawcett, A. J. C. 
PAMANMAL HE MAN DAS— Applicant 

versus 

Musammat HOTANBAT, wife of 
PAMANMAL— Opponent. 

Arbitration Act (IX of 1899), s. 12— Enlargement of 
time for making award—Discretion of Court, extent of — 
Interference in revision. 

The discretion given by section 12 of the Arbitration 
Act is very wide and should be exercised on a con¬ 
sideration of all the circumstances of the case. The 
Court is bound to consider whether the case is a fit 
one for granting the indulgence asked for. 

The Courts of Law should not lightly interfere with 
the discretion deliberately exercised by a lower Court. 
Jaipal Kunwar v.Indar Bahadur Singh , 26 A. 238, 

(P. C.); 31 I. A. 67; 8 C. W. N. 465; 6 Bom. L. R. 495; 
14 M. L. J. 249, followed. 

Application against an order of the 
Additional Judicial Commissioner, Sind. 

Mr. Dipchand Chandnmcil, for the Appli¬ 
cant. 

Mr. Kimatrai Bhojraj , for the Opponent. 
JUDGMENT.—This is an application 
for revision of an order passed by the 
Additional Judicial Commissioner of Sind 
refusing to file an award under the 
Arbitration Act IX of 1899, on the ground 
that it had been made beyond the time 
limited by paragraph 3 of the first 

Schedule to the Act. 

The Additional Judicial Commissioner 
in the exercise of his discretion under 
section 12 refused to enlarge time on the 
ground that “he was not at all satisfied 
that justice had been done in the arbi¬ 
tration.” It is urged in appeal that the 
Additional Judicial Commissioner should 
have confined himself to the consideration 
of the question whether or not the arbitrator 
had been diligent and expeditious in the 

proceedings. No doubt the diligence of 

«-<» • • 
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the arbitrator is a matter which should 
weigh with the Court under section 12, 
but we are not disposed to limit the 
discretion given by that section to that 
point only. It contains no such limitation. 
It is very wide and the discretion it gives 
should be exercised on a consideration of 
all the circumstances of the case. The 
party practically asks the Court for an 
indulgence and the Court is bound to 
consider whether the case is a fit one for 
the grant of such an indulgence. Even if 
the case had been before us in appeal, we 
should have refused to interfere having 
regard to the remark made by the Privy 
Council in the case of Jaipal Knnvar v. 
Indar Bahadur Single (l), that the Courts 
of law should not lightly interfere with 
the discretion deliberately exercised by a 
lower Court. If there is no case for 
interference, even in appeal, still less would 
we be justified in interfering in revision. 

The application is, therefore, rejected with 
costs. 

Application rejected. 

(1) 26 A. 238; (P. C.); 31 I. A. 67; 8 C. W. N. 465; 

6 Rom. L. R. 495; 14 M. L. J. 149. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2823 of 1913. 

December 15, 1914. 

Present: —Mr. Justice Ayling and Mr. Justice 

Kumaraswami Sastri. 

RANGASWAMI KAVUNDAN and another 
—Defendants—Appellants 

versus 

ALAGAYAMMAL— Plaintiff No. 2— 

Respondent. 

Limitation Act (IX of 1908^, Sch. 7, Arts. 109, 120 — 
“Wrongfully received ,” meaning of—Suit for profits of 
immoveable property—Wrongful possession by decree - 
holdei — Best it ut i o n—Appea l —Possessi o n take n dur i ng 
appeal , nature of , if appeal successful—Civil Procedure 
Code (Act V of 1908J, s. 144. 

A suit for profits of immoveable property by a 
person who was dispossessed in execution of a decree 
which was reversed in appeal and who was subse¬ 
quently restored to possession, is governed by Article 
109 of Schedule I of the Limitation Act, 1908. 
[p. 87, col. 1.] 

The words “wrongfully received” in Article 109 of 
Schedule I of the Limitation Act include receipt of 
profits under a claim or title that cannot be legally 
substantiated, [p. 87, col. 1 ] 

An appeal is only a continuation of the original 
proceedings and the appellate judgment dates back 
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to :iml staiuls in tlio of tin* original judgment 

for all Iciral jnirposc.^. Thrrctmv possession taken by 
a prison ]m> 11<Iin!_r an appeal is subject to tin* result ot 

;1 ppcal and mu.-t be «le«-nieil to have been without 
Ir oi! till.- if th-- original ilrrivr or order is reversed 
an.I is in this sense' “wrongful** as against the- person 

(I i ■'po>s( , s>(“» I. p. 8<, !• i 

/'. II. I Ini Imr ’ ij v. ( iinirslnr ir Singh , A ('. b. •) . 1S2, 

dissented from. 

Sd !•//•(//< a Ih " V. 11 h H i'ii .<il JlnU'l lm r, 2.) M. 10d; 

11 M. L. .). J-28, followed. 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. (>10 of 1912, preferred against 
that of the District Munsif of Namakal, m 
(Iriginal Suit No. *178 of 1911. 

FACTS.-—The plaintiff was dispossessed 
of certain immoveable property in execution 
() f , decree. On appeal this decree was 

reversed. He then applied to the Court 
whose decree was reversed for restitution 
and got it. Thereupon he liled the present 
suit for mesne profits for tin' period of 
dispossession. The District Munsif dismissed 
the suit, holding that Article 109 of the 
Limitation Act applied to the case and 
that the suit was barred. On appeal the 
District .fudge, following F. //. Ilnlfoinuj V. 
finHCsIuvtr Singh (1), held that Article 120 
applied to the case and reversed the decree 
of the District Munsif. The defendants 
thereupon appealed to the High Court. 

Dr. Sinnnimtlhan , for the Appellants:— 
Article 109 of the Limitation Act is the 
proper Article applicable. Sec Sirnrinin'hn 
v. Atfhnntsn Hotel hnr (2). Tin* wrongful 
character of the possession is not altered by 
the circumstance that such possession was 
taken under a decree. That decree having 
been set aside, the appellate decree relates 
back to the date of the original decree and 
renders possession thereunder wrongful. 
The new Limitation Act has cut down tho 
old Article 109 of Act XV of 1S77, by remov¬ 
ing the clause which existed therein giving 
the plaintiff a period of three years Irom 
the time he recovered possession to bring 
his suit for mesne profits. This is due to a 
similar change in section lit of the new 
Code of Civil Procedure corresponding to 
section 583 of the old Code. Under the new 
Code the person applying for restitution must 
do so by petition and not by suit. 


(1) A C. L. J. 182. 

(2) 25 Af. 102; 11 M. b J. 128. 


Air. T. M. Krishnaswami Iyer , for the 
RespondentThe District Judge was right 
in holding that Article 1*20 applied to the 
case. The possession, having originated 
under a decree, cannot be said to be wrong¬ 
ful unless and until that decree is set 
aside and continues to be lawful so long as 
that decree is in force. The cause of 
action for the suit having arisen before the 
new Code came into operation, any change 
in the law cannot retrospectively affect the 
right of the plaintiff to his prejudice. Article 
109 applies only to cases where the original 
receipt was without any claim or title justi¬ 
fying the same at the time of such receipt. 
The decision in Sitcarininth" v. Aithurusn 
llmethar (2) had reference to Article 31 of 
the Provincial Small Cause Courts Act and 
has no bearing on Article 109 of the Limita¬ 
tion Act. The decision in F. H. HoUoicoy v. 
Omwhd'ar Singh (l) is directly in point. 

J U DOME NT.—The question raised in 
this appeal is whether a suit for profits 
of immoveable property by a person who 
was dispossessed in execution of a decree 
which was reversed in appeal and who was 
subsequently restored to possession, is 

governed by Article 109 or Article 120 of 
the Limitation Act. 

Article 109, which relates to suits for tho 
profits of immoveable property belonging to 
the plaintiff which have been wrongfully 
received by the doiendant, provides for a 
period of three years from the date when 
the profits are received, 1 he Article, as 
it stood in Act XV of 1877, contained a 
clause to the effect that, when the plaintiff 
was dispossessed by a decree which was 
afterwards set aside in appeal, the date 
was to run from the date when be recovered 
possession. This clause does not find a 
place in the Act of 1908, which fixes the 
starting period in all cases to run from 
the date when the profits were received. 
The reason for the omission was probably 
flu* change which section 1f t, clause (-)» 
of the Civil Procedure Code of 1908 
introduced, as a separate suit for recovery 
of Mich profits was barred by that section. 
No reservation was made in the case of 
causes of action which arose previous to 
the coining into force of tho now Code and 
in respect of which it has been held that 
a separate suit would lie. The result seema 
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to be that the Article, as it stands, applies cc 

to all such cases. c 1 

The District Judge following the case of 

F. H. Holloway v. Gunesliwar Singh (1) held ti 

that Article 120 and not 109 applied to such ti 

suits. 

o 

The decision of the question turns on 
whether the words “wrongfully receive v 
in Article 109 should be confined to cases ^ 
where the possession of the defendant against ] 
whom profits are claimed originated in a , 

wrongful act. 

In Saranmuthu v. Aithurusu Rowthar (2), . 

it was held by a Full Bench of this Court , 
that a suit for profits received by a person 
who was in possession under a decree 
which was reversed in appeal, fell under 
Article 31 of the Madras Provincial small 
Cause Courts Act, which exempted from the 
jurisdiction of the Small Cause Courts suits 
‘‘for the profits of immoveable property 
belonging to the plaintiff which have been 

wrongfully received by the defendant. i e 

words above quoted are identical with the 
words of Article 109 of the Limitation Act, 

and, if possession of such a P erson 
wrongful for the purposes of Article 31 of the 
Provincial Small Cause Courts Act, it would 
eciually be so for the purposes of the 

Limitation Act. The referring Judges 

(Justices Davies and Bliasliyam Iyengw) 
were of opinion that the suit was ot the 
nature described in Article 109 o 
Limitation Act. 

We are of opinion that the words 
“wrongfully received” in Article 109 of the 
Limitation Act include receipt of profits 
under a claim or title that cannot be 
• legally substantiated. An appeal is only 
a continuation of the original proceedings 
and the appellate judgment dates back to 
and stands in the place of the original 
judgment for all legal purposes. Possession 
taken by a person pending an appeal is 
subject to the result of the appeal an 
must be deemed to have been without legal 
“tie if the original decree or order is 

rUns? the peiSn^‘Lp^sseT^ction 

144 of the Civil Procedure ^ode.wliich deals 

p2 orders^ 'for the payment of “interest, 
damages, compensation and mesne pro 
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consequent on the variation or reversal of a 
decree • 

The use of the words “damages, compensa* 
tion and mesne profits” supports the view 
taken by us, as they indicate that possession 
was wrongful even though taken in execution 

of a decree or order. 

Both the cases reported m l. H. Holloway 
v. Guneshwar Singh (l) and Sacarimnthu v. 
Aithurusu Rowthar (2) were decided when the 
Limitation Act XV of 1877 was in force, 
and it is not possible to reconcile the 
views taken as to what wrongful posses¬ 
sion or receipt of property means. Me 
do not see sufficient reason to dissent from 
the view taken by the eminent Judges who 
composed the full Bench in Savanmuthu 

v. Aithurusu Rowthar (2). 

In the result we set aside the decree of 
the District Judge and restore that ot the 
District Munsif with costs m this and th 

lower Court. , „ . 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 07 of 1914. 

January 26, 1915. 

Present :—Mr. Justice Rossignol. 
GIRDHARI LAL and others - Plaintiffs— 

Petitioners 

versus 

ABDUL RAHMAN and others— 
Defendants—Respondents. 

Evidence-Report of Tahsildnr, when er, deuce. 

The report of a Tashildar when acting as a com¬ 
missary to the Court is good evidence. 

Petition, under section 70 of Act IV o 
1912 for revision of the order of the Distric. 
Judge, Multan, dated the 19th November 
1913, rejecting the petition for permission to 

sue in forma pauperis. . , 

Rai Bahadur Pandit Shea Naram, for the 

Petitioners. ^ , . 7 ^ 

Mr. Hand Lai , Bhagat Gohind Las and 

Lala Durga Das, for the Respondents. 

JUDGMENT.—It has been found as a 
fact that the petitioners have some means. 
The Tahsildar was acting as a commissary to 
the Court and his report is good enough 

evidence. 
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Further the finding of the lower Court 
receives strong support from the fact that 
in this Court appellant has briefed one 
of the leading Counsel and has paid him a 
fee of Rs. 100. 

I dismiss the petition. No costs. 

Appval dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 678 of 1913. 

December 10, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 
BHAGAVATULU SESHAYYA- 

P LAI NT I FF — APPK LLANT 


versus 

VBDANTAM MALLESAM— Defendant- 

Respondent. 

Madras He rod it ary Village Office# Act (III of 1895', 
s. 13— Village headman, office of—Emoluments, when 
become attached to office of village headman—Hoard 
of Revenue making the office a salaried am—Sait for 
declaration of right to office filed after date of Hoard 
proceed i ngs—Ju risdiction. 

Where the Board of Revenue in virtue of the 
powers conferred upon them by section 32 of Madras 
Act If of 1894 made the office of village headman a 
salaried one: 

Held, that the emoluments became attached to the 
office within the meaning of section J3 of Madras Act 
III of 1895 from the date of the issue of the Board’s 
proceedings, [p. 90, col. l.j 

Where, therefore, after that date a suit was institut¬ 
ed in a Civil Court for a declaration of the plaintiff’s 
right to the office of village headman: 

Held, that the Civil Court had no jurisdiction to en¬ 
tertain the suit after that date. [ p. 90, col. 2.1 


Second appeal against the decree of the 
District Court of Kistna at Masulipatam, in 
Appeal Suit No. 209 of 1912, preferred 
against that of the Principal District Munsif 
of Masulipatam, in Original Suit No. 644 
of 1910. 

1 ACTS.—The suit is in respect of the 
office of village headman of the village of 
Kuchipudi, a proprietary estate in the Divi 
taluk of the Kistna District. By a notifica¬ 
tion published in 1909, the Government 
made the provisions of Madras Act 11 of 
1894 applicable to this taluk and the 
Collector of Kistna was directed to 
submit proposals for the revision of the 
establishments. The proposals relating 
to the village in question were sanctioned by 


the Boa''d of Revenue under rules framed 
by it by virtue of section 32 of Madras Act 
II of 1894 and contained in Appendix I to 
Standing Order No. 147, paragraph 5. The 
defendant was, thereupon, nominated to the 
said office and was directed by the Tahsildar 
to take charge of the same on the 1st Decem¬ 
ber 1913. The plaintiff who unsuccessfully 
tried to be appointed to the said office filed 
the present suit in the District Munsif’s 
Court of Masulipatam on the 23rd September 
1910 for a declaration of his right to the said 
office. The defendant contended inter alia 
that the Civil Court had no jurisdiction, as the 
office was one to which emoluments were 
attached and so taken out of the jurisdiction 
of Civil Courts. The District Munsif over¬ 
ruled this contention and decreed the 
plaintiff's suit. On appeal the District Judge 
disagreed with the District Munsif and 
upholding the plea as to jurisdiction, dismiss¬ 
ed the plaintiff's suit. Against the said 
decree of the District Judge the plaintiff 
preferred this second appeal. 

Mr. l r . Ttamadoss , for the Appellant:—The 
emoluments became attached to the office only 
from the day from which the pay of the incum¬ 
bent was payable, i. e., from the 1st December 
1910. All that the Board’s proceedings did was 
to annex the remuneration to the office but not 
to attach it to the same. The various orders 
made by the Government and its officers, were’ 
unnecessary and ultra vires. The money 
cess itself was only leviable from 1st April 
1910 and on the date of suit none of the 
contributions mentioned in section 28 existed. 
The true test is whether the person entitled 
to the office can draw his pay from 1st April 
1910. In any event the District Judge 
erred in dismissing the suit. He ought to 
have returned the plaint for presentation to the 
proper Court. 

Mr. Ij. .1. tlovindaraghava Iyer , for the 
Respondent:—The office in question is a 
newly created office because it is a salaried 
one. The emoluments certainly became 
attached to the office from the date of the 
Board's proceedings. Under the Government 
notification a fund came into existence on 1st 
April 1910, from which the village officers 
could be paid within the meaning of section 
-9 of Madras Act 11 of 1894. The words of 
the section are significant, viz., “allowances to 
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which they may be entitled.” The suit wa , 
therefore, not cognizable by the Civil Court 
on the 23rd September 1910. 

JUDGMENT. 

Napier, J.—The question raised in this 
second appeal turns on the construction of the 
words ^provided that emoluments have been 
attached thereto* in section 13 of Act III of 
of 1895. The suit was brought in the 
Court of the Principal District Munsif of 
Masulipatam by the plaintiff for a declaration 
of his right to the office of village headman 
of Kuchipudi agraharam and objection was 
taken that the Civil Court had no jurisdic¬ 
tion to try such a suit. The District Munsif 
held that the Court had jurisdiction and 
decreed the plaintiff’s claim. The District 
Judge on appeal reversed his decision on the 
ground that the Civil Court had no jurisdic¬ 
tion on the date of the suit. Hence the 
second appeal. 

The suit was filed on the 23rd September 
1910. The defendant was instructed by the 
Tahsildar to take charge of his office from 
the 1st of December. Vide Exhibit 0, the 
Tahsildar’s arzi to the Head-quarters Deputy 
Collector informing him of his having taken 
that action. Admittedly if the emoluments 
became attached to the office of the 
headman as from that date, then the suit 
filed in September would have been one for 
the recovery of a village office to which 
emoluments had not at that time been attached 
and as such would have been within the 
jurisdiction of the Civil Courts. We have, 
therefore, to see whether the emoluments 
were attached at a date earlier than 
September 1910 as decided by the lower 
Appellate Court. For the purpose of 
deciding this question we called for the 
Board’s proceedings, No. 3 of January 5th 
1910, which had not been produced before 
the lower Courts but were evidently the basis 
of the administrative proceedings under 
which emoluments were attached to this 
particular office. 

It was contended by the appellant that 
emoluments became attached within the 
meaning of the section only from the day 
from which the pay of the incumbent began 
to run. We asked the learned Vakil for the 
appellant, who in this view attached the 
emoluments, and we are unable to get any 


answer to it beyond the argument that the 
State attached the emoluments either through 
the Tahsildar who fixed the date or through 
the Deputy Collector who sanctioned his 
proceedings for doing so. With reference to 
the Board's proceedings his contention was 
that they annexed the remuneration to the 
office within the definition of the word 
emoluments*' in section 4 but that the 
attachment was as above stated. The history 
of the proceedings appears to be as follows. 
The Madras Act II of 1894 was passed 
to amend the law relating to village officers 
in permanently settled estates, to make 
better provision for their appointment and 
remuneration and generally for securing 
their efficiency. Chapter, II deals with the 
strength, appointment and control of 
village establishments and Chapters III and 
IV provide for the enfranchisement of 
such village office incims and the remuneration 
of the offices by the establishment of a 
village service fund for that purpose. 
Section 19 of that Act gives power to 
the Government to direct, from such date 
as it may notify, the levy of a money 
cess the proceeds of such cess to be 
paid with contributions from other sources 
into the village service fund; and section 29 
provides that on or after the date 

notified in any estate under section 19, the 
village officers shall be paid from the 

aforesaid fund the salaries and other 
allowances to which they may be entitled 
according to such scale and in such manner 
as may be prescribed by the Board of Revenue 
by rules made under section 32; and section 32 
empowers the Board of Revenue to 

make rules with regard to many matters 
one of which is “salaries and allowances 
to be assigned to village officers, and the 
method of this payment.” It was in accordance 
with this procedure that the office of 
headman in this village became a salaried 
office. On some day in 1909—the exact 
date does not appear here—the Government 
applied the provisions of Chapters III and 
IV of Act IT of 1894 to the village 

establishments in the proprietary estates 

in the Divi tain A*, Kistna District. The 
Collector of Kistna was called upon to 
submit proposals for the revision of 
establishments and his proposals, dated 

26th October 1909, formed the subject of 
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the Board’s resolution above referred to. 
The resolution sanctions bis proposals 
subject to certain modifications, one of them 
being that for the inam village of Kucbipudi 
a kurnam and a headman and a 
talaii/mi are sanctioned instead of two 
officers proposed by the Collector and 
another being that the standard scale of 
pay was to he adhered to. 1 he standard scale 
of pay is fixed by rules made by the Hoard 
under section 32 of the Act to be ^ found 
in Appendix I to Standing Order No. 117, para¬ 
graph 5. Vide the Hoard’s Standing Orders, 
1007 Edition, Volume 11 , page 343. it was 
contended by Mr. Govindaraghava Aiyar 
on behalf of the respondent that these 
proceedings and orders, Exhibits Nib/, 
VII and IX, created a new office, because 
the office becomes from that date a salaried 
one . We do not think it necessary to go as 
far as this and we doubt whether the 
circumstances of the case make the 2nd 
Chapter of the Act applicable ; we think 
that there is great force in the appellant’s 
contention that these various orders were 
unnecessary and ultra nres y but we have no 
doubt that from the date of these proceedings 
of the Board emoluments became attach¬ 
ed to an existing office of headman. It 
is true that until the 1st of April 
there was no money cess in existence from 
which contributions could be paid into the 
village service fund ; and it is probable 
that there were in existence none of the 
contributions set out in section 28. I'nt 
on that date a notification was issued 
under section Iff by the Government 
directing the levy of a cess from the 1st 
of April 19LO and it is clear that from 
that date there was a fund from which 
within the meaning of section 29 the 
village officers should be paid. Section 29 
provides that the village officers should be 
paid from the aforesaid fund the salaries 
anil other allowances to which fhri, may he 
entitled according to such scale and in such 
manner as may be prescribed by the Hoard 
of Revenue by rules made under section 32. 
It seems to us clear that, if there was a 
fund created in April 1910 for the payment 
to village officers of salaries to which they 
were entitled under the rules made by the 
Board of Revenue, then the emoluments 
must have been attached to that village 
office by the Board’s proceedings making the 


office a salaried one; and we can give no weight 
to the orders of the Tahsildar directing the 
headman to take over his duties as a salaried 
officer on the 1st December. It is quite an 
open question whether the officer entitled 
to hold the office of headman was not 
also entitled to draw his pay as from 
the 1st of April 1910. We do not, 
however, decide that question. We are clear 
that the emoluments were attached to the 
office within the meaning of section 13 of 
Act III of 1895 from the date of the issue 
of the Hoard's proceedings, dated 5th January 
1910, and that, therefore, the District Judge 
was right in holding that in September 1910 
the Civil Courts had no jurisdiction to enter¬ 
tain the suit. The second appeal must be 
dismissed with costs. The plaint will he re¬ 
turned to he presented to the proper Court. 

Sapasiya Aiyar, J.—I concur in the above 
judgment and in the additional order that the 
plaint should be returned to the plaintiff to 
be presented to the Court having jurisdic¬ 
tion over the suit. 

Appeal dismissed ; Plaint returned. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2170 of 1914. 

November 23, 1914. 

Present :—Mr. Justice Sbadi Lai. 

Til A EAR DAS—Objector—Appellant 

rersus 

The OFFICIAL LIQUIDATOR, 

The PESHAWAR BANK, Ltd.—Other 

Party—Respondent. 

Companies Act (I lot 1882), s. 109— Companies Act 
III of 1910), s. 284— Apivnl— Notice not served within 
hrre 'weeks—Second appenl incompetent—Proccduiv 
t inlrr «iM .|W, o ti'nbtlit i/ oj—-Pauliuy 
Section 281 of Art YU* of 1913 expressly provides 
hut for thr purposes of the pending proceedings the 
*ld Companies A el slmll he deemed to remain in full 
torn*. ■ p. 91, col. 1. j 

Where the Divisional .lijdge dismissed an appeal 
>n the ground that notices were not served witlnn 
iInve weeks on the respondent, as required by section 

1(59 of the Companies Act, 1882: 

//»•/./, (II that a second appeal was not competent; 
(2) that havingregurd to the fact that section 16J 
of the old Act was applicable to the ease the first 
uppeal was rightly rejected, [p. 91, col. l.J 

Second appeal from the order of tbe 

Divisional Judge, Multan f dated the 20tL 
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July 1914, affirming that of the Additional 

District Judge, Multan, dated the 15th June 
1914, deciding that the name of the appel¬ 
lant may be borne on the list of contributories 
to the Bank of Peshawar, Limited, at Multan. 
Mr. Nand Lai , for the Appellant. 

Mr. Santanam , for the Respondent. 
JUDGMENT.—This appeal and appeals 
Nos. 2177, 2178 and 2179 of 1914 are closely 

connected and involve the same point. This 

judgment will, therefore, dispose of all the 
four appeals. 

The learned Divisional Judge has held 
that the appeals to his Court were barred by the 
provisions of section 169 of the Indian 
Companies Act, 1882, because the notices of 
appeals were not served on the respondent 
within three weeks from the date of the 
order of the District Judge, and he has, there¬ 
fore, dismissed the appeals. It is quite clear 
that there is no second appeal from the 
order of the Appellate Court and the matter 
is placed beyond dispute by a Division 
Bench judgment reported as Basheshar 
Nath v. Kanhaya La! (1). Kama raj u v. 
Secretary of State (2), cited by Counsel for the 
appellant, deals with a decree and has 
absolutely no bearing on the point before 
me. I must, therefore, hold that a second 

appeal is incompetent. . 

There is no ground for interference m 
revision. The proceedings in liquidation 

began before Act VII of 1913 came into 
force and section 284 of that Act expressly 

provides that for the purposes of the pend¬ 
ing proceedings, the old Act shall be deemed 

to remain in full force. The period pres¬ 
cribed by section 169 of the Act of 18b2 is, 
therefore, applicable and as the notices of 
the appeals preferred to the Divisional 
Court were not served within that period, 
the appeals could not be heard. The lower 
Appellate Court has refused to extend the 
period and I cannot, in revision, interfere 
with the discretion which, according to law, 


vested in that Court. 

I, therefore, dismiss 
Counsel’s fee Rs. 16. 

(1) 22 Ind. Cas. 250; 34 

(2) XI M, 309. 


the appeal with costs, 

Appeal dismissed. 

P. R. 1913; 45 P.L.R. 1914. 


CASES. 



MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1325 and 1442 

op 19L2. 

January 12, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

S E N N AY A RE I) D I A R—P l a i x ti ff— 

Appellant in both 

versus 

In S.A. No. 1325 of 1912 
VENKATACHALA REDDIAR and 
anothe r —De fen dants—Re spon dents. 

In S. A. No. 1442 of 1912 
OYU REDDIAR and another—Defendants 

—Respondents. 

Ciril Procedure Code \’ oj 1908), (J . XXIIF, r. 1 

(3) -Suit by reversioner for declaration that certain 
alienation was not binding , irithdraieal oJ\ without 
■permission—Fresh suit for possession, whether an in¬ 
to in able. 

A suit for possession by a reversioner on the ground 
that the alienation made by the widow is not binding- 
on him is barred by Order XXIII, rule 1 (3) of the 
Civil Procedure Code, 1908, if a previous suit by him 
for a declaration that the said alienation was not 
binding was withdrawn without permission to bring 
anothei suit. [p. 92, cols. 1 & 2.] 

Second appeals respectively against the 
decrees of the District Court of Tinnevelly, 
in Appeal Suits Nos. 276 and 280 of 1911 

respectively, preferred against the decrees of 
the Court of the District Munsif of Tuti- 
corin, in Original Suits Nos. 286 and 282 
of 1910. 


FACTS.—The plaintiff, claiming to be 
the reversioner to the estate of one Sennava 
Reddiar, instituted two suits in the District 
Munsif’s Court of Satur for declarations 
that certain alienations made by Ovammal, 
the widow of the said Sennava Reddiar, were 
not binding on him as reversioner. During 
the pendency of these suits, the widow died. 
The plaintiff thereupon withdrew both the 
suits without obtaining the permission of 
the Court to tile fresh suits in respect of the 
same subject-matter. He then instituted the 
present suits for possession of the lands 
basing his suits on precisely the same grounds 
as before. Both the lower Courts held that 
the suits were barred by the provisions of 
Order XXIII, rule 1 (3), Civil Procedure 
Code. The plaintiff thereupon preferred 
these second appeals to the High Court. 

Dr. Swaminathan and Messrs. V.S. Govinda- 
chariar and Kallapiran Iyengar , for the 
Appellant;—The causes of action for the 
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present suits are different from the one 
for the previous suits. The appellant could 
not have sued for possession on the date of 
the institution of the previous suits as the 

widow was then alive. 

Messrs. T. Rangachariar and A. Sriranga- 
chariar , for the Respondents :—The point is 
concluded by authority. Vide Achnta Menon 
v. Achutan Naacn (l)and Mach ana Uajhala v. 
Gorngantnlu (2). 

Dr. Sivaminathan , in reply :—The cases 
quoted by the other side are inapplicable as 
they are decisions under the old Code. Sec¬ 
tion 373 of the old Code has been changed 
by the substitution of the words ‘ subject- 
matter’ for ‘ matter.’ 

JUDGMENT. 

Ayling, J.—The facts of the case are 
set forth in paragraph No. 12 of the Dis¬ 
trict Munsif’s judgment as follows:—“The 
plaintiff, who has filed these two suits now 
for recovery of possession of the plaint 
properties, tiled two suits in the Satur 
District Munsif’s Court. Exhibits B and 
A are his plaints in previous suits Nos. 97 
and 96 of 1909 on the file of the Satur Dis¬ 
trict Munsif’s Court. The previous suits 
were filed by the present plaintiff in his 
capacity as reversioner to the estate of one 
Sennava Redd!«r, the husband of Ovammal, 
and for declaration that the alienations made 
by the widow, Ovammal, were not valid and 
binding on him as reversioner. Pending the 
disposal of the suits, Ovammal died. The 
plaintiff simply withdrew the two suits on 
her death, without obtaining permission to 
bring fresh suits. There is no allegation 
in the present plaints that any permission 
was obtained and, in fact, in the course 
of the arguments, the plaintiff’s Pleader 
admitted that no permission had been 
obtained. Exhibits I in both the suits, which 
are orders in those two suits, also show that 
no permission was applied for or granted. 
It is, therefore, clear that these two suits 
have been instituted without any permission. 
The present suits are for recovery of posses¬ 
sion of the same properties covered by the 
same alienations on the same ground, that 
the alienations are not binding on the 

(1) 21 M. 3.“). 

(2) 8 Bid. Cas. 10(5(> ; (1910) M. W. N. 782; 9 M. 1,. 

t. m 


reversioner, the plaintiff. Excepting the 
fact that the present suits are for recovery 
of possession, while the former suits were 
only for a declaration that the alienations 
were not binding on the estate, there is no 
other difference between the allegations in 
the two suits. The question is whether the 
present suits are barred under Order XXIII, 
rule 1, sub-clause (3), old section 373, 
Civil Procedure Code.” 

As far as this Court is concerned, the 
question is concluded by authority. Vide 
Achnta Mown v. Achutan Nayar (1) and 
Machana Uaihala v. Gorngantnlu (2). 
The facts of the latter case are pre¬ 
cisely similar to those of the piesent 
case : and the learned Judges accepted 
without discussion the principles laid down 
in Achnta Mown v. Achutan Nayar (1) and 
held that the second suit would not lie. 

The judgment in Achnta Mown v. Achutan 
Nayar (l) contains a full discussion of the 
true meaning of section 373 of the old Code 
of Civil Procedure and the facts, as it seems 
to me, were somewhat more favourable to 
the plaintiff than in the case before us. The 
substitution of the words ‘ subject-matter ” 
for the word “matter” in Order XXIII, 
rule 1 (3), of the new Code of Civil Proce¬ 
dure certainly does not improve the case 
from the appellant’s point of view. 

1 would dismiss the second appeals with 
costs. 

Tyauji, J.—In the face of the decisions 
cited by my learned brother, I agree that 
there is no room for any further discussion 
of the law. 

Appeals dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil. Revision Application No. 32 of 1914. 

October 2, 1914. 

Present:— Mr. Pratt, J. C., and Mr. Crouch, 

A. J. C. 

HUSSEIN A LI SILLEMANJI— Applicant 

versus 

SECRETARY of STATE for INDIA in 

C 0 UNC1L— 0 l'FON ENT. 

Civil J'roccdnre Code (Act I’ of 1908), 0. XXXYUI 
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SUNDARESA GURUKKAL V. SAMBAS1VA AIVAU. 

r - 1 —Security bond for appearance of defendant, object 
of—Enforcement of bond. 

The object of a security bond executed under 
Order XXXVIII, rule 1, of the Civil Procedure Code, 
is merely to secure the rights of the judgment- 
creditor and Government are not interested in the 
proceedings in any way. It should be enforced only 
on the application of the judgment-creditor, anil 
then only to the extent of the sum of money found 
payable under the decree. 

Civil revision application against an order 
of the Joint Sub-Judge, Shikarpur. 

Mr. Isardas Oodharam , for the Applicant. 

Mr. E. Rayttionl, Government Pleader, 
for the Opponent. 

JUDGMENT.—These proceedings have 
arisen out of a suit filed by one Imambux 
for restitution of conjugal rights against his 
wife and two others. 

Being apprehensive that the defendants 
were about to leave the jurisdiction of the 
Court, he obtained an order for security 
of their appearance under Order XXXVIII, 
rule 1, Civil Procedure Code. The applicant 
was the surety. The date fixed for hearing 
was the 16tli January 1911. On defendants 
failing to appear on that day application 
was made for a warrant for their arrest. 
This application was, however, withdrawn 
when the defendants appeared in person on 
the 26th of January. Nevertheless the 
Sub-Judge, Shikarpur, issued suo motu 
notice to the surety to show cause why his 
bond should not be forfeited. On the 19th 
of April he made an order forfeiting the 
surety’s bonds and directing payment of 
the whole amount of the maximum sums 
therein stipulated to Government. The 
order directing the payment to Government 
is clearly wrong, for the object of such 
bonds is merely to secure the rights of the 
judgment-creditor and Government are not 
interested in the proceedings in any way : 
See in this connection the case of Basanti 
Ltd v. Cheddu Singh (1). The principle of 
the procedure is that the surety should 
stand in place of the judgment-debtor, so 
that any amount found payable in the 
decree can be recovered from him if the 
judgment-debtor should abscond. With 
this object the form of the bond as well 
as Order XXXVIII, rule 2 (2), limits the 
liability of the surety to such sums of 
money as the defendant may be ordered to 


pay in the suit. The bond in the present 
case made the surety liable to pay any 
sum of money to the extent of Rs. 500 
which may be adjudged to the defendant 
in the said suit. There was, therefore, no 
justification whatever for the Sub-Judge 
ordering the applicant to pay the full sum of 
Rs. 500 in the case of each surety bond. 
The enforcement of the bond should only 
have been made on the application of the 
judgment-creditor and then only to the 
extent of the sum of money found payable 
under the decree. The order of the Sub- 
Judge in the present case is singularly in¬ 
considerate, for the default was merely a 
technical default which led to no consequences 
that prejudiced the plaintiff, Imambux. The 
Government Pleader very rightly makes no 
attempt to support the order. 

We accordingly set aside the order of 
the Sub-Judge and direct that the sum 
of Rupees fifteen hundred (if paid) should be 
restored to the applicant. This is without 
any prejudice to any rights that Imambux 
may have to enforce his decree against the 
surety. 

ApiiUcatiou allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 89 of 1914. 

January 7, 1915. 

Present: —Mr. Justice Sadasiva Aiyar. 

SUNDARESA GURUKKAL —Plaintiff— 

Petitioner 

VGVS'llS 

SAMBASIVA AIYAR and others— 
Defendants—Respondents. 

Promissory note—Signature as agent—Inference _ 

Agent , if personally liable. 

Where an executant of a promissory note describes 
himself as an agent both in its body and in its 
signature portion, it is a clear indication that he did 
not intend to make himself personally liable and he 
cannot, therefore, be made personally liable on such 
a note. [p. 94, col. 2.] 

Koneti Naickcr v. Jatu Gopala Aiyar, 21 Ind. Cas. 
41/; 14 M. L. T. 414; 25 M. L. J. 425 and Chapman 
v. Smethurst , (1909) 1 K. B. 927; 78 L. J. K. B. 654; 
100 L. T. 465; 16 Manson 171; 14 Com. Cas. 94; 53 S 
J. 340; 25 T. L. R. 383, followed. 

Petition, under sect'on 25 of Act IX of 
1887, praying the High Court to revise the 


(1) 16 Ind. Cas. 118; 16 C.W. N. 664; 39 C. 1048. 
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decree of the Court of the Subordinate 
Judge of Mayavaram, in Small Cause Suit 

No. 1572 of 1018. 

FACTS.—The suit was upon a promissory 
note executed by defendants Nos. •> and 4, 
the Manager and Agent respectively of an 
Abhisheka Kattalai, for moneys borrowed 
for the purposes of the Kattalai. 1 he 
1st defendant, the trustee >f the Kattalai, 
and the 2nd defendant, a Receiver of the 
temple properties appointed by the Court, 
were also sought to be made liable thereon. 
The Subordinate Judge of Negapatam dis¬ 
missed the suit as against the 2nd defendant 1 2 
on the ground that prior to its institution 
the sanction of the Court had not been 
obtained and as against defendants Nos. 8 
and 4 on the ground that they incurred 
the debt only on behalf of the 1st defend¬ 
ant as his agents and were nut, therefore, 
personally liable, and decreed the suit as 
against the 1st defendant. The plaintiff, 
thereupon, preferred this civil revision peti¬ 
tion against so much of the order of the Sub¬ 
ordinate Judge as dismissed the suit against 

defendants Nos. 2 to 4. 

Mr. (J. N. Ramnrhandra lyrr, for the Peti¬ 
tioner The makers of the note are primarily 

liable even though the trustee is also liable: 

Kanrmnr \ eukappayya v. Krishna Charya 
(1). This primary liability is not taken away 
by the fact that some other person is jointly 

liable with them. 

Messrs. T. 1'. t lopnlasienmi M mini im and 
N. Mat hid Mmhilinr , for the Resondents : — 
The defendants Nos. 8 and 4 acted only 
as agents of the 1st defendant and this 
is apparent from their description as 
appearing in the body of the note as also 
below their signatures. They are not person¬ 
ally liable: Knurli Xnickrr v. .lain tl«pnln 
A i{ini' (2), t 'Imjnunn v. Smclhnrst (3). 

JUDGMENT. —The plaint ill* is the peti¬ 
tioner in revision, lie brought a suit 
against four defendants on a pro-note exe¬ 
cuted by two of them, namely, the defendants 
Nos. ' 8 and I, who executed it as manager 

(1) 17 M. b, J. 018 at p. 015; 2 M. b. T. 5251; III 
M. 101. 

(2) 21 bid. Cas. 417; 25 M. b. J. 425 at |»p. *i:«K 181; 
14 M, b. T. 414. 

(8) (15)00) 1 K. 11. 027; 7S b. .1. K. 8.051: 100 b. 
T. 405; 10 Munson 17b 14 Com. Cas. 01; 08 S. J. 810; 
25 T. L. lb 888. 


and agent respectively of a Kattalai under 
the 1st defendant. Plaintiff got a decree 
against the 1st defendant alone, who is 
the trustee of the temple Kattalai. His 
suit was dismissed as against the defendants 
Nos. 3 and 4 on the ground that they 

incurred the debt only as the agents of the 

1st defendant. The suit was dismissed as 
against the 2nd defendant on the ground 
that be was a Receiver appointed by the 
Negapatam Sub-Court for the properties 
of the temple and the sanction of that 
Court had not been obtained for the 
institution of this suit against him. lhe 
plaintiff has Hied this revision petition 
for the purpose of making the defendants 
Nos. 2 to 4 (respondents Nos. 1 to 8) also 

liable for his claim. 

As regards the 2nd defendant (1st res¬ 
pondent) nothing was urged before me 
against the view taken by the Subordi¬ 
nate Judge and 1 dismiss the revision 
petition at once as against the 2nd 
defendant. 

Coming to the defendants Nos. 3 and 4 
(Respondents Nos. 2 and 3), (l) the pro¬ 
missory note, in the very body, describes 
the defendants Nos. 3 and 4 as Abhisheka 
Kattalai manager and agent holding power 
of attorney for Abhisheka Kattalai ; (-) 
the money is stated in the note to be 
borrowed for the said Kattalai expenses ; 
and (8) the pro-note is also signed with 
the description of the defendants Nos. 3 and 
4 as manager and agent bolding power o 

attorney. 

Having regard to the observations of Sir 
Arnold White, C. J., in Koncti Naicker v. Jatn 
ijopala Aiyar (2), concurred in by Oldfield, 
J., and to the observations of the Court of 
Appeal in Chapman v. Smethnrst (3), l hold 
that where in the signature portion also, the 
executant signs as an agent and it appears 
from the perusal of the pro-note and from the 
fact of the signature being placed at the foot 
of the note as agent that the agent did not 
intend to make himself personally liable, he 
cannot be made personally liable under the pro¬ 
note. The cases quoted by the petitioners 
learned Vakil [including the above case m 
Kowti Xaiekcr v. Jntn (lopala Aiyar (2) in 
which the agent was held personally liable J 
were eases in which the agent had not signet 
a> agent though ho was . described. in the 
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KAN SHI RAM V. PESHAWAR RANK, LTD., IN LIQUIDATION. 


GAG AN DAS V. YUSIF. 


body of the note as agent. I, therefore, 
dismiss the revision petition against the 
defendants Nos. 3 and 4 also, though without 
costs, as the question of law isj (or, at least 
was till recently) a much mooted question. 
The petitioner will, however, pay the 2nd 
defendant’s costs. 

Pet it ion din m issed. 


PUNJAB CHIEF COURT. 

First Civil Miscellaneous Appeal No. 2555 


of 1914. 

December 7, 1914. 

Present :—Mr. Justice Shadi Lai. 
KANSHI RAM —Appellant 


versus 

The PESHAWAR BANK, Ltd., in 

LIQUIDATION— Respondent. 

lies judicata— Company in liquidation — Contri¬ 
butories , settling list of — Question , icliether can be 
re-opened. 

An order of a Court bringing the name of a 
person on the list of contributories il' not 
appealed against, becomes final and operates as 
res judicata and the question as to the liability of 
such person as contributory cannot be re-opened. 

Miscellaneous first appeal from an order 
of the Additional Judge, Multan, dated the 
3rd October 1914, calling for Rs. 450 on 
account of shares. 

Lala Sainjam Lai , for the Appellant. 

Mr. Santanam , for the Respondent. 

JUDGMENT.—Civil Appeals Nos. 2555 — 
2558 are connected and will all be disposed 
of by this judgment. The appellants are 
Buta Ram, Hardawari, Karam Chand and 
Kanslii Ram, who have been settled on the 
list of the contributories of the Peshawar 
Bank now in liquidation. The Liquidator 
issued notices to the share-holders informing 
them of the date fixed for settling the 
list of the contributories and the first three 
appellants filed objections, which were 
rejected by the District Judge on the 15th 
June 1914. Kanslii Ram did not file any 
objections. After disposing of all the 
objections the Court settled the list on the 
7th August 1914 and the names of all 
the appellants were, as stated above, entered 
on it. 

It will be observed that none of the 
appellants preferred appeals from the orders 


passed on the 15th June 1914 and 7th 
August, 1914, and those orders have now 
become final and cannot be challenged. 

Itseemsthat the contributories were required 
by the Court to pay calls on their shares 
by the 30th September 1914, and the four 
appellants made applications objecting to 
the calls on the ground that they had 
ceased to be share-holders before the com¬ 
pany went into liquidation. These applica¬ 
tions were rejected on the 3rd October. 
The appeals are against the order of the 
3rd October and the objection to their 
entertainment is that the question as to 
the liability of the appellants as contribu¬ 
tories, having been decided on the 15th 
June and 7th August 1914, is now 
res judicata and cannot be re-agitated in 
these appeals. In my opinion, this objection 
is a valid one and must prevail. 

I must, accordingly, hold that the learned 
Judge of the Court below was right in 
refusing the applications of the appellants 
and that these appeals must be dismissed. 
The appellants must pay the costs of the 
Liquidator in this Court. 


App at dismissed. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 3 of 1912. 

August 31, 1914. 

Present: —Mr. Fawcett, J. C. and 
Mr. Crump, A. J. C. 

GAG AND AS and another—Plaintiffs— 

Appellants 




YUSIF icalad MONG and another— 

D EFEN DA NTS — Re S PON D E NTS. 

Bombay Land Revenue Code {ActIII of 1900, *. o(j, 
ret rospect i re effect of—Pres a nipt ion — I 'esfed rig It t. 

Tim ordinary presumption against retrospect ivit v 
of a Statute operates cliieflv when a law prejudicially 
affects vested rights, [p. 1 ) 6 , col. 2 . 

Section 06 of the Bombay Land Revenue Code has 
retrospective effect. []>. 1 ) 6 , col. 2 .] 

Appeal against the decree of the Additional 
Judicial Commissioner, Sind. 

Mr. Kimatrai Bhojraj , for the Appellants. 

Mr. Eupchand Bilaram , for the Respond¬ 
ents. . . .. ... ' 
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OAtfAmV* v. YUS I b\ 

JUDGMENT.—In this case the facts held 
proved by the lower Court, which are bind¬ 
ing on us in second appeal, aie. 

(1) Defendant Yusif transferred the lands 

in suit for Rs. 30 to plaintiff Tikiomal in 
1884; 

(2) the lands were forfeited to Govern¬ 
ment under the fallow rules some time pre¬ 
vious to 1900 (in 1899 according to statements 

of the Pleaders in this Court); 

(3) in 1900 the Assistant Collector, 

Tatta, authorised the Mukhtiarkar to hand 
them back to defendant on payment of arrears 
of assessments; but defendant failed to make 
the necessary payments or take up the 

lands; 

(4) in 1902 the Collector ordered that 
the lands should be offered to defendant on 
restricted tenure, but free of past arreas of 

assessments, but defendant again failed to 

avail himself of this order; 

and (5) it was only in 1907 that on a fresh 
sanction of the Assistant Collector, the 
defendant actually took up the lands. 

It is clear from these facts that there was 
no actual disposal of the occupancy of these 
lands by the Collector, within the meaning of 
section 56 of the Bombay Land Revenue 
Code, until 1907. There was an offer by the 
Collector to dispose of it in 1900 to defend¬ 
ant on certain conditions, with which he 
failed to comply, and accordingly there was 
no disposal prior to oth October 1901, when 
the amendment of section 56 by Bombay Act 
III of 1901 came into force. 

The appellant’s Pleader contends, however, 
that section 56 as amended cannot apply 
to any case, unless the forfeiture on which 
the Collector has acted is one in which he 
has complied with the provisions as to 
notice, etc., contained in the proviso to 
section 153 of the Code, which was added 
by the same Act of 1901. Ihis is an 

argument which has been dealt with in 
the lower Court's judgment and we have 
no hesitation in thinking that it w*as 
rightly overruled. As pointed out by the 
learned Judge, the plaintiff immediately 
before the 5th October 1901 had no right, 
title or interest in the lands whatever, but 
only the beneficial interest in his vendor.» 
chance of having the lands re-granted to him 
as the defaulting khatedar. Plaintiff had, 
therefore, no vested right which is interfered 


with by the amendment of section 56, and 
lie cannot claim the benefit of the ordinary 
presumption against retrospectivity which, 
as pointed out in Maxwell’s Interpretation 
of Statutes, 2nd Edition, page 257, and 3rd 
Edition, page 299, and in Jogodannnd Singh 
v/ Amrita Lai Sircar{ 1), operates chiefly when 
a law prejudicially affects vested rights. 
These lands had already been forfeited when 
Bombay Act III of 1901 came into force, 
and the new proviso to section 153 would of 
course operate only in the case of future 
forfeitures. There is not the slightest ground 
for supposing that the Legislature intended 
the amendment of section 56 to operate only 
in cases where the forfeiture was after com¬ 
pliance with the new procedure enacted in the 
proviso to section 153. If there had been 
any such intention, apt words would doubtless 
have been used to give effect to it; and as the 
section stands, it must clearly be construed 
as empowering the Collector to transfer 
a forfeited occupancy freed from all equities, 
etc., in any case where it has been validly 
forfeited for arrears of land-revenue due 
on it. 

The other points arising have all been 
sufficiently dealt with in the judgment of 
the Court below', and we see no reason to 
differ from its view that in any case the 
defendant is not liable as a trustee of the 
lands of the plaintiff under section 90 of the 
Trusts Act. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismissed . 

(1) 22 C. 767 at p. 777. 
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In re avasarala yenkata hanumantha rao. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 605 of 1913. 

January 7, 1915. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 

In re AVASARALA VENKATA HANU¬ 
MANTHA RAO AND ANOTHER-ACCUSED- 

Petitioners. 

Criminal Procedure Code (Act V of 189S), *?. 470 — 
‘'Court,” meaning of—Officer appointed to record tenants' 
right, whether Court — Statements, whether evidence — 
Perjury, offence of, whether committed in making false 
statements before such officer—Madras Estates Land Act 
( I of 1908), 88. 164,166. 

An officer charged with the duty of recording 
tenants’ rights under Chapter XT of the Madras 
Estates Land Act is not a “Court” within the meaning 
of section 476 of the Code of Criminal Procedure, 
[p. 98, col. 1; p. 99 col. 2], 

Therefore statements made before him are not 
“evidence” and no prosecution for perjury will lie 
on such statements, [p. 98, col. 2.] 

Muhammad Subhan-ulla v. Secretary of State for 
India, 26 A. 382: A. W. N. (1904) 54; Nasarulla Mia 
v. Amiruddi, 3 C. L. J. 133; Kurban Ali v. Jafar Ali, 
28 C. 471; 5 C. W. N. 798, Durga Das Rukhit v. Queen- 
Empress, 27 C. 820; Vijiaraghavaln Pillai v. 
Emperor, 25 Ind. Cas. 345; 16 M. L.T.12S; 15 Cr. L. 
J. 593; 27 M. L. J. 227; Na to raja Aiycr, In re, 16 fnd. 
Cas. 755; 23 M. L.J. 393; (1912) M. W. N. 1012; 13 
Cr. L. J. 723; 36 M. 72; 13 M. L. T. 367, followed. 

Queen-Empress v. Munda Shetti, 24 M. 121; 2 
weir 170, Raghoobuns Sahoy v. Kokil Singh alias 
Copal Singh, i7 C. 872, distinguished from. 

Atchayyav Oangayya, 15 M. 138; 2 M. L. J. 64, 
dissented from, 

Per Seshagiri Aiyar, J. —Persons exercising quasi- ; 
judicial functions should not be regarded as Courts, j 
and the mere fact that an inquiry is necessary will i 
not constitute the inquiring officer a Court. The test j 
to be applied for ascertaining whether an officer I 
is a Court or not is to see whether there is a powerI 
to record evidence and to come to a judicial deter -I 
initiation on the evidence so recorded, [p. 99, col. 2. jI 

Petition, under section 15 of the Chartei/ 
Act, praying the High Court to revise the 
order of the Court of the Revenue Officer, 
Record of Rights, Pittapurara Estate, dated 
the 24th June 1913, in prosecution proceedings 
in Original Petition No. 1149 of 1912. 

FACTS.—One Mr. Venkatanarayana 
Naidu was appointed by the Government to 
survey and to prepare a Record of Rights in 
the zemindari of Pittapur. The notification, 
dated 3rd May 1910, published in the 
Fort St. George Gazette Supplement for 
June 1910, merely appointed him to be 
a Revenue Officer for the purpose of 
making a survey of the estate and for 
preparing a Record of Rights in respect of 
the same and while declaring what the 


9? 


record so prepared was to show, did not 
invest the officer so appointed with power 
to record evidence or with the powers of a 
Survey Officer under the Madras Survey 
and Boundaries Act, IV of 1897, nor did 
it authorise him to settle the rate of rent. 
Acting under the said notification, the said 
officer entered the name of one 1" as an 
occupancy tenant The first petitioner (the 
proprietor) objected to the said entry, as 
otherwise the matter would become final 
under section 166 of the Madras Estates 
Land Act. In the course of an inquiry re¬ 
garding this objection certain statements 
were made by the petitioners. The 
Survey Officer thought that these statements 
were false and took proceedings under 
section 4/6 of the Criminal Procedure Code 
against the petitioners. The latter thereupon 
preferred this civil revision petition under 
section 15 of the Charter Act. 

Mr. P. Narayanamurti, for the Petitioners:— 
The Survey Officer is not a Court. He was 
not authorised to take evidence and adju¬ 
dicate thereon. Vide notification in the 
Fort St. George Gazette. He is an executive 
or administrative officer and so cannot take 
action under section 476, Criminal Procedure 
Code. See Muhammad Subhan-ullah v. 
Secretary of State for India in Council (1), 
Nasarulla Mia v. Amiruddi (2), Kurban AH 
v. Jafar Ali (3), Durga Das Ralcliit v. Queen - 
Empress (4), Vijairaghavalu Pillai v. Em¬ 
peror (5), Xataraja Iyer , In re (6). The 
proceedings are, therefore, illegal. 

The Government Pleader, for the Crown :— 
Though there is no express authority to take 
evidence, as the officer was performing the 
duties of a Survey Officer, he is authorised 
by section 164 of the Madras Estates Land 
Act to exercise all the powers contained in 
the Madras Survey and Boundaries Act, 
IV of 1897, and must, therefore, be deemed 
to have acted as a ‘ Court.” Vide Raghoo- 


(1) 26 A. 382; A. W. N. (1904) 54. 

(2) 3 C. L. J. 133. 

(3) 28 C. 471; 5 C. W. N. 79S. 

(4) ‘<7 C. 820. 

(5) 25 Ind. Cas. 345; 27 M. L. J. 227; 16 M. L. T. 
128; 15 Cr. L. .T. 593 

(6) 16 Ind. Cas. 755; 36 M. 72; 23 M. L. J. 393; 
(1912) M. W. N. 1012; 13 Cr. L. J. 723; -3 M L.T.367. 
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In re AYaSAEAI.A VENKATA HAMAIANTHA RAO. 

buns Sahoy v. Kolnl Singh alias Copal Singh 
(7), Atchayya v. Gangayya ( 8). Queen •'Empress 
v. Munda She/ft (9). 

Mr. V. Y„ rayanamini /, briefly replied. 

ORDER. 

Spencer, J.—1 am of opinion that a 
Revenue Officer preparing a Record of Rights 
under sections 164 to 167 of the Madras 
Estates Land Act is only discharging an 
executive function of Government and is not 
a Court within the meaning of section 476 
of the Code of Criminal Procedure. 

In Muhammad Subhan-ullah v. Secre¬ 
tary of State for India in Council (1), it was 
held that a Settlement Officer preparing a 
Record of Rights was not a Court,’ but was 
simply an executive officer acting in his 
executive capacity. 

In Nasarnlla Mia v. Amirnddi (2) and in 
Kurban Alt v. Jafar AH (3), the powers of 
a Revenue Officer disposing of an objection 
under section 103A of the Bengal Tenancy 
Act, which corresponds closely in wording 
to section 166 of the Madras Estates Land 
Act, were considered, and it was held that 
the legal effect of proceedings taken under 
this section was that the Revenue Officer's 
order was not a judicial order, was not 
open to appeal and would not operate as 
res judicata. 

Section 106 of the Bengal Tenancy Act 
provides for the institution of suits before 
Revenue Officers preparing Records of Rights 
and for suits instituted before them being 
transferred by them to a competent Civil 
Court for trial. Section 107 further provides 
that they shall adopt the procedure of the 
Code of Civil Procedure in trying such suits 
and that their decisions shall have the 
force and effect of a decree of a Civil Court. 

In contradistinction to this it may be 
observed that the Madras Act provides in 
section 173 for institution of suits in the 
Civil Court having local jurisdiction, when¬ 
ever the correctness of the Record of Rights 
is impugned in certain particulars. : 

In fact a Revenue Officer proceeding under! 
Chapter XI of the Madras Estates Land Act 
is not anywhere referred to in that Act as 
a Court in the manner that Collectors and 

(7) 17 C. S72. 

(K) 15 M. 198; 2 M. L. J. (54. 

(«») 24 M. 121; 2 Weir. 170. 


other Revenue Officers who hear suits and 
applications specified in the Schedule, are 
described in section 189 and elsewhere as 
Courts. 

Mr. Grant relies on the provision in 
section 164 (3) that the survey made by 
Revenue Officers proceeding under this 
Chapter shall be made under the Madras 
Survey and Boundaries Act, 1897, and cn 
the provision in section 29 of that Act 
applying the procedure of the Code of Civil 
Procedure for enforcing the attendance of 
witnesses and for the recording of evidence, 
and also on the definition of Court ” in 
section 3 of the Evidence Act. 

He has referred us to several decisions such 
as Ttoghoohnns Sahoy v. Kohl Singh alias 
Copal Singh (7), Atchayya v. Gangayya (8) 
and Q neon-Km press v. Munda Shetti (9), in 
which officers athourized to receive evidence 
and decide matters on evidence have been 
treated as Courts. 

But the notification, dated 3rd May 1910, in 
the Fort St. George Gazette Supplement for 
June, under which the Revenue Officer, who 
passed the order under section 476 now under 
consideration, was appointed, does not invest 
him with powers to record evidence, nor with 
the powers of a Survey Officer under Act IV 
of 1897. It merely appoints him to be a 
Revenue Officer for the purpose of making a 
survey of the Pittapuram estate and for 
preparing a Record of Rights in respect of 
the said estate and it goes on to declare 
what particular the Record of Rights shall 
show. 

The said officer's order directing the pro¬ 
secution of the petitioners for giving false 
evidence was, therefore, in my opinion ultra 
circs and must bo set aside. 

Sksjugiki Aiyar, J.—I entirely agree. 

By a Notification dated the 3rd May 1910, 
Mr. Venkata na ray ana Naidu was appointed to 
survey and to prepare a Record of Rights in 
the zemindari of Pittapur. It is conceded that 
this notification does not empower the officer 
to administer oath and to record evidence. 
In pursuance of this notification the officer 
entered the name of ono Venkataswnmi Gadu 
as the occupancy tenant of a holding. This 
was objected to by the 1st petitioner,.the 
proprietor. And the Survey Officer came to 
the conclusion that the petitioners had made 
false statements regarding the right of 
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Venkataswami Gadu. \ He took action under 
section 476 of the Code of Criminal Procedure 
and directed the prosecution of the peti¬ 
tioners. The point for consideration is whe¬ 
ther an officer recording rights under the 
Estates Land Act is exercising the functions 
of a Civil or Revenue Court so as to enable 
him to take action under the Code of Crimi¬ 
nal Procedure. 

I must answer this question in the negative. 
Under Chapter XI of the Estates Land Act, 
the local Government may empower a person 
to conduct three classes of operations: ( a ) to 
survey the fields; (6) to enfer the names 
of the tenants in respect of the fields survey¬ 
ed as occupancy ryots ; and (c) to settle the 
rate of rent. In this case, the officer had 
no authority to settle the rate of rent. The 
false statement is alleged to have been made 
in the enquiry regarding the Record of Rights. 
Under section 166 of the Act, if the Record 
of Rights is not objected to, “it shall be 
conclusive evidence that the record has been 
duly made.” No right to contest the record 
is given either by bringing a suit in that 
behalf or by preferring an appeal. The 
right of suit given by section 173 does not 
affect the present question. Section 167 lays 
down in clause (3) that the entry shall be 
evidence of the tenants’ rights. Neither 
section 166 nor section 167 gives power to 
the officer to take evidence. Prima facie, 
therefore, the entry as tenant is a purely 
administrative one and the officer cannot be 
said to be exercising the functions of a 
Civil or Revenue Court. The decisions in 
31 uhammad Subhan-ullah v. Secretary of 
State for India in Council (l) and in Nasarulla 
Mia v. Amiruddi (2), which relate «to the 
construction of similar provisions in the 
lenancy Acts of the Lnited Provinces and 
Bengal, lay down that the officer entrusted 
with such duties is not acting judicially, 
but only in his executive capacity. The 
learned Public Prosecutor draws attention to 
the fact that the officer was also performing 
the duties of a Survey Officer, and as under 
clause (3) of section 164, he is authorised 
as such to exercise all the powers contained 
in the Madras Survey and Boundaries Act, 
he must be deemed to have acted as a 
Court. In the first place, section 29 of the 
Boundaries Act, which is relied upon, lays 
down that the power to take evidence must 



i 


be either specially or generally conferred. 
There is no such authorisation in tin’s case. 
In the second place, whatever may be tlie 
officer’s duties in regard to survey, in re¬ 
cording rights he is not given power to 
administer oath to witnesses. 

The fact that in section 195 of the Code 
of Criminal Procedure the Legislature exempts 
the offices of the Registrar and of the 
Sub-Registrar from the designation of Courts 
strengthens my view that persons exercisin 
quasi- judicial functions are not generally 
to be regarded as Courts. The decision in 
Queen-Empress v. Munda Slietti (9) proceeds 
on the language of Act III of 1869, which 
specially empowers the Tahsildar to take 
evidence during the course of the enquiry 
and to give his decision upon such evidence. 
The decision in Atchayya v. Ga.ngayya (8) is 
no longer law and I do not think that the 
obiter dicta of some Judges in that case can 
be relied upon. On the other hand it has 

that the mere fact that an 
be made will not constitute 
officer a Court. In T)urga. 
Queen-Empress (4), it was 
an officer enquiring into 
property under the Land 
Acquisition Act was not a Court. The 
proper test for ascertaining whether an 
officer is a Court or not has been stated 
in Queen-Empress v. Munda Shetti (9). There 
must be power to record evidence, and to 
come to a judicial determination on the 
evidence so recorded. Myself and Mr. 
Justice Ay ling had to consider a similar 
question in the case of Vijiaraghavalu Pillai 
v. Emperor (5). Applying the tests 
suggested in that case and Nataraja lyei , 
In re (6), I am of opinion that an 
officer charged with the duty of record¬ 
ing tenant rights in a zemindari under 
Chapter XI of the Estates Land Act 
is not a Court within the meaning of 
section 476 of the Code of Criminal 
Procedure. 


been laid down 
inquiry has to 
the inquiring 
Das Riikhit v. 
decided that 
the value of 
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In re venugopal keddy. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 741 of 1914. 
Criminal Revision Petition No. 623 

OF 1914. 

February 10. 1915. 
reseat: —Mr. Justice Ayling. 

In re VENUGOPAL REDDY and otiibks- 


A c c r s e j > —Petitioners. 

Criminal Procedure Code (Act T' of 1898), s. 526— 
Appeal , adjournment of—Application for transfer made 
to High Court at earliest opportunity after receipt of 
notice of hearing. 

An appeal was presented by some accused to a 
District Magistrate on the 15th of May 1914, who 
transferred it on the same day to a Joint Magistrate. 
The Joint Magistrate issued tlie notice of hearing of 
the appeal on the loth of July 1914, which was served 
on the lTrli July 1911, fixing the 21st of July 1914 as 
the date for hearing. The High Court being closed 
on the 18rh and 19rh of July 1914, the accused applied 
to the High Court on the 20th Julv 1914 for transfer of 
th * appesil and thereafter on the 21st they applied to 
the Joint Magistrate to adjourn the hearing. The Joint 
.Magistrate refused to adjourn on the ground that the 
accused had had sufficient time to apply to the High 
Court but delayed and thereafter heard the appeal 
on merits and dismissed it: 

Held, that the hearing of the appeal should have 
been adjourned as the accused had applied for transfer 
on the first day, they could have applied, after receipt 
of notice. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of t lie Joint Magistrate of 
Tirnpatur, in Criminal Application No. 23 of 
1914, preferred against that of the second 
Class Magistrate of Gudiyatam, in Calendar 
Case No. 93 of 1914. 

FACTS.—The accused (petitioners in this 
case) were convicted of assaulting public 
servants in the discharge of their duties and 
sentenced to pay a line on 24th March 1914 
by the second Class Magistrateof Gudiyatham. 
An appeal was preferred to the District 
Magistrate of North Arcot who transferred 
the same for disposal to the file of Mr. Sykes, 
Joint Magistrate. The latter issued notice 
to the accused on 15th July 1914, which was 
served on 17lh July 1914, that the appeal 
would be heard on 21st July 1914. On that 
day the accused appeared by a Pleader and 
applied under section 592, Criminal Proce¬ 
dure Code, for an adjournment of the appeal 
as an application had been made the previous 
day to the High Court for transfer of 
the case from his file. The Joint Magistrate 
not only refused to adjourn the bear* n 


of the appeal, but heard it on the merits and 
dismissed it. Hence this revision petition. 

Messrs. 7?. N. Aiyangar and I. V. llamanuja 
Kao, for the Petitioners. 

'Hie Acting Public Prosecutor, for the Gov¬ 
ernment. 

ORDER.—The accused (petitioners) in 
this case preferred an appeal to the District 
Magistrate against their conviction, which 
was transferred on the same day (15th May 
1914) to the Joint Magistrate, Tirupatur. For 
some unexplained reason notice to accused 
of the hearing of their appeal was issued 
only on 15th July 1914 and is said to have 
been served only on 17th July ] 914. On 
the date of hearing (21st July 1914) a 
petition was presented under section 526 (8) 
of the Criminal Procedure Code asking for 
an adjournment, on the ground that an 
application for transfer had been presented 
on the previous day to this Court. This 
petition was rejected and the appeal was 
heard and dismissed the same day. The 
Joint Magistrate accepted the fact that the 
transfer petition had been presented in this 
Court, but declined to adjourn the case on 
the ground that it was not shown why 
petitioners had not obtained an order from 
the High Court during the 70 days which 
had elapsed since 15th May 1914, or that they 
had not had a reasonable time to do so. 
The Joint Magistrate entirely overlooks 
the delay on his own part in issuing notice 
of hearing and the fact that 18th July 1914 
was a Saturday on which this Court does not 
sit. Twentieth July 1914 was in fact the first 
day after receipt of notice of hearing on which 
the application could have been presented. In 
the circumstances of the case his refusal of an 


djournment appears to me most unreason¬ 
ing . an d following the spirit of the ruling 
i Queen-Empress v. Vfrasamy (1), his 
roceedings cannot he sustained. 

[ set aside the Sub-Divisional Magistrate’s 
nlOT, and dire** the present Sub-Divisional 
lapislratc to restore the appeal to Ins hie 

ml HUnnsP of according to law. 

‘ 1 p lition allowed ; Case remanded. 
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TAHILRAM LILARAM V . TITAMBERDAS VALABDAS. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Revision Application No. 105 

of 1914. 

September 21, 1914 

Present:— Mr. Pratt, J. C„ and Mr. Fawcett, 

A. J. C. 

^AHILRAM LILARAM—Complainant_ 

Applicant 

versus 

PITAMBERDAS VALABDAS— 

i _ 


. . , Accused—Opponent. 

t mm no I Procedure Code (Act ]' of IS9HJ 

ini / a / /i /i .7 x . i i .• * '' * 


7) • j . .. _ . -- ' 9 *;/ jluc/'v 8. 2o i — 

ujh * ° J acci [ sec j to call for prosec at ion evidence , whet ha 

wf exe,xtsed before jraming of charge—Warrant case 

\ here m a case of a criminal breach of trust the 
Magistrate allowed the application of the accused foi 
inspection of documents in the complainant s posses 
s.on after the exammation-in-chief of the witnesses 
tor the prosecution had concluded but before tin 
charge had been framed: 

Held that the Magistrate should „„t have enter, 
tamed the application at that stage of the ease bid 
should have informed the accused that he was at 
iberty to renew it if the charge was framed against 
him. [p. 101, col. 2.] r 

Per Pratt, J. C .— The accused's right to call evi- 
dence enher witnesses or documents, does not arise 
until after the charge has boon framed and read to 

J »<: right is given by section 257 of the 
Criminal Procedure Code and is subject to the limb 
tutions enjoined by that section, [p. 101 col. 2.1 

Per Fawcett t A J. C.—The Magistrate should satisfy 

himself that the documents called for have some 

bearing on the issues in the case and are relevant 

before granting a summons for their production. 
Lp. 101, col. 2.J 

Application for revision from an order of 
the City Magistrate, Karachi. 

Mr. F. J. de Verteuil , for the Applicant 

JUDGMENT. 

Pratt J. C.—This is an application for 
revision of an order made by the City Magis¬ 
trate, Karachi, requiring the complainant 
in the case before him to produce 15 docu¬ 
ments from the record of his Bank The c 
is one in which tl.e complainant, who 
General Manager of the Sind Bank, is pr, 
secuting the accused who is the local Man¬ 
ger of the Bank, for the offence .i 
criminal breach of trust. The examinatioi 
in-chief of the witnesses for the prosecutio 
has concluded and the Magistrate has mac 
this order before framing the charge again! 
the accused. We think the Magistrate w £ 
clearly wrong in making such an order i 
his stage of the case. The case is a warrai 
case and the Magistrate must observe tl 
procedure laid down in Chapter XXI of-tl 


Code of Criminal Procedure. Under section 
252 the Magistrate shall first hear the 
complainant and take all such evidence as 
may be produced in support of the prosecu 
tion. The accused's right to call evidence, 
either witnesses or documents, dv.es not arise 
until after the charge has been framed and 
read to him under sections 254 and 255, 
Criminal Procedure Code. This right is 
/riven by section 257 and is subject to the 
limitations enjoined by that section i. e. the 
application should be refused if the Magis¬ 
trate considers that it is made for the 
purpose of vexation or delay or for defeating 
the ends of justice. The Magistrate should 
not have entertained the application at this 
stage of the case, but should have informed 
the accused that he was at liberty to renew 
it if charge was framed against him. In 
that event the Magistrate should deal 
with it under section 257 and subject to 
the limitations enjoined by that section. 

The accused's cross-examination will not 
be prejudiced by the Magistrate taking 
this course, for the accused has a right 
to recall witnesses for cross-examination 
after the framing of the charge. On the 
contrary we consider that it is for the 
benefit of the accused to know what the 
case of the prosecution is and to have 
that case clearly set before him and not 
clouded by documents which form no part 
of the case for the prosecution. 

T would reverse the order of the Magistrate 
and direct him to proceed with the case 
in accordance with the above directions. 

I awcttt, A. J. C.—I concur and would 
only add that the attention of the Magistrate 
should be drawn to the ruling reported 
in In re Ldkhmtdas Narainji (1) nnd the 
provisions of section 5, Indian Evidence 
Act, in accordance with which the Magis¬ 
trate should satisfy himself that the 
documents called for have some bearing 
on the issues in the case and are rele¬ 
vant before granting a summons for their 
production. 

* 

. - Revision allowed 

(5) 5 Horn. L. R. 980. ; ' 
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MANIKA ASARI V. EMPEROR. 


MADRAS HffiH COURT. 

Cklminae Appear No. 6(50 ok 1914. 

Marcli 1, 191'). 

Present: —Mr. Justice Ay liny. 

MANIKA ASAR1 and another— 

PRI SON E KS—A PPEI. LAN TS 

versus 

E M P E HO R— Re s po n d e n t . 

Pm til Code (Art XL I * of i860), *. 464 —“Dishonestly 
and fraudulently'' mennintj of—Forgrnj—Alteration in 
doe n meat — Intention. 

An intent to defraud means somethin*.' more than 
mere deceit. The object for which the deceit is 
practised must be considered. The advantage 
intended to be secured must lie something to which 
the par'v perpetrating the deceit is not entitled 
either legally or equitably. I p. 103, col. 1.] 

Where, therefore, the accused made an alteration in 
a document intending thereby to secure a certain 
plot of land to which he bona jide believed himself to 
be entitled and of which he was in possession at the 
time: 

Held, that his act did not constitute the offence of 
forgery as no wrongful result was intended or could 
have arisen, [p. 103, col. 1.] 

Appeal against the sentence of the Court 
of Session of the Tanjore Division, in Case 
No. 49 of its Calendar for 1914. 

PACTS—Manika Asari and Venbu Aiyar 
were sentenced to four years’ rigorous im¬ 
prisonment on a charge of forgery by the 
Sessions Judge of Tanjore. 


The prosecution story was that Venbu 
Aiyar on the 11th December 191J* fraudulent¬ 
ly and dishonestly altered an agreement 
executed in favour of Manika Asari by two 
others without the lawful authority of the 
executants, with intent to cause injury to them 
and to support the claim of Manikka Asari, 
the first accused. Manika Asari abetted the 
offence. There were disputes between the 
two executants and the first accused in 
regard to the extension of certain walls and 
certain persons mediated in the dispute and 
others dictated the agreement, counterparts 
of which were taken by both the parties. 
Subsequently when the document was 
presented for registration certain additions 
to the agreement towards the end were 
discovered by the Sub-Registar. It was 
in respect of these additions that the present 
charge of forgery was laid. The accused 
pleaded that the additions were made with the 
knowledge and consent of the executants and 
simply contained the decision of the mediators 
and that the prosecution witnesses were 
interested. 


The Sessions Judge held that the additions 

were fraudulent and were intended to cheat . 

the complainants, and that they were not 
made with the consent and knowledge of the 

parties. >• '*> 

Mr. J. C. Adam, for the Appellants, argued 
that inasmuch as the prosecution had 
not produced the draft of the original agree¬ 
ment which was in its possession, the case 
must he regarded with suspicion. He urged 
that the Judge, having disbelieved the com¬ 
plaints in material particulars, should hav^ 
also disbelieved their case in other respects 
as well. There was no dishonest intention in 
the act-done, as - the accused honestly believed 
that the land was his and as the alteration was 
made with a view to support his title to it. • 


The Public Prosecutor; for the Respondent, 
argued contra. • „ 

JUDGMENT.—I see no reason to differ 
from the view taken by the Sessions Judge 
of the main facts of the case : that the 
phrase regarding the bend was inserted in 
Exhibit B by the 2nd accused with the 
abetment oft the 1st accused without the 
authority of the executants (P. W. Nos. 2 
and 3) after its execution: that it was 
inserted in order to rebut a claim set up by 
P. W. Nos. 2 and 3 to a narrow strip of 
house site referred to in the judgment as 
the “ bend ” : and that this claim was set 
up by P. W. Nos. 2 and 3 after the execu¬ 
tion of Exhibit B and was not adjudicated 
on by the mediators. The question is 
whether these facts disclose the offence of 
forgery. For this purpose, the case must 
be brought under clause (2) of section 464 
of the Indian Penal Code, and it must be 
shown that the alteration was made - dis¬ 
honestly and fraudulently. ” 


The purpose for which the alteration 
vas made has already been indicated. 
P. W. Nos. 2 and 3 had set up a claim 
;o this “ bend ” : and the accused wished 
:o rebut this claim by showing (what was 

lot * (rue) that the mediators had considered 

■he point and docided it in their favour. 

Now the evidence clearly shows that 
the “ bend ” was in the possession of tho 
1st accused at tho time of the dispute . 
urn this seems, to be the view of the 
Sessions Judge (vide paragraph 5 of his 
iUdgmont). .There is nothing to suggest 
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that the 1st accused did not bona tide 
believe himself to be entitled to it ; and 
indeed, there is very good reason for 
supposing that he did. His object, therefore, 
certainly cannot be treated as " dishonest ” 
within the definition of the Indian Penal 
Code, and I do not think it can be held 
to be ^fraudulent. The meaning of the 
•word fraudulently” has been carefully 
considered in at least two cases to which 
I may refer, Emperor v. All Hasan (1) and 
Kotamraju Venkatroyudu v. Emperor (2), (the 
latter being a Full Bench case of this 
Court). In each case a conviction for 
forgery was confirmed, but it was clearly 
laid down that an intent to defraud implies 
something more than mere deceit. The 
object for. which the deceit is practised has to 
be considered. The advantage intended to be 
secured or the harm intended to be caused 
need not have relation to property or be such 
as is implied in the term "dishonestly”, but 
it must be something to which the party 
perpetrating the deceit is not entitled either 
legally or equitably. Richards, J., in the 
Allahabad case relies on the definition of 

fraud” in Webster’s Dictionary: deception 
deliberately practised to gain unlawful or 
unfair advantage. As Mr. Mayne puts it in 
his Criminal Law of India, 3rd Edition, 
page 817, of-course there can be no intention 
to defraud where no wrongful result was 
intended or could * have arisen from the 
act of accused.” 

If in the present case, the disputed bend 
belonged to the 1st accused and was in his 
possession ,at the time of the alleged offence, 
it is impossible to say that any "wrongful 
result was intended, or could have arisen: 
or that the advantage which the accused 
intended to secure (that is, the continued 
possession of the "bend”) was one which (to 
quote the words of Sir James Stephen re¬ 
ferred to .in the Macjras case) "could not 
have been had if the truth had been known.” 
It was -simply -what he was -entitled to 
legallyand .equitably. 

I ^have .not.in fact .been .referred .to, or 
been able to discover, any case .in which .a 
man .has been .convicted for forgery, where 

0) 28 A. 358; A. W. N. (1906) 48; 3 A. L. J. 149; 

3 C r. L. J. 249. 

(2) 28 M. 90 (J 1 . H.)i 2 Or. L. J. 283. 


his intention has been merely to secure 
something to which lie was legally entitled, 
or (which comes to the same thing) to which 
he bona fide believed himself to be entitled. 
Queen-Empress v. Sheo Dayal (3), Queen v. 
Kishen Persliad (4) and ICailas Chandra Das 
v. Crown (5) are all cases in which the 
act of the accused person under similar 
eircumistances has been held not to amount 
to forgery. 

I am conscious that this view of the law is 
open to the objection, that it seems to 
exempt from liability to punishment acts 
which are extremely reprehensible: hut it 
appears to me to be the only possible inter¬ 
pretation of the sections and it is supported 
by authority. 

I reverse the conviction 
direct the release of the 


(3) 7 A. 459. 

(4) 2 N. W. P. H. C. R. 202. 

(5) 6 C. W. N. 382. 


and sentences and 
appellants. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 9(31 of 1914. 

December 11, 1914. 

Present :—Justice Sir George Knox, Kt. 

RAM CHANDRA— Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act Vof 1898J, ss. 345, 

439 —Compounding of offence in revision , whether 
allowed. 

Section 345 of the Criminal Procedure Code allows 
a case in which, appeal is pending to be opened to 
composition with the leave of the Court before which 
the appeal is to be heard, but the section does not 
apply to cases coming up in revision, [p. 104, col. 1.] 

Criminal reference made by the Sessions 
Judge of Meerut. 

.FACTS of the case .appear .from the fol- 
. lowing 

ORDER QF.REFERENCE. 

On the 12tli JOctober, Umrao Singh was 
convicted by Mr. Sale, Joint Magistrate of 
Meerut, under section 325 of the Indian 
Penal Code, in respect of grievous hurt 
caused to his mother, Musammat Gonjti. He 
has appealed and Musammat Gomti has 
filed au application to be permitted to com¬ 
promise the case, considering the comparative 
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lightness of the injury which constitueu 
grievous hurt and the relation of the parties, 
1 have accepted the compromise and acquitted 
Umrao Singh under section* 345 of the 
Criminal Procedure Code. 

At the time Mr. Sale convicted Rain 
Chandra, under section 352 of the Indian 
Penal Code, for an assault committed on 
Mnsannnut Gomti in the same quarrel 
and sentenced him to 15 days’ rigorous 
imprisonment. Ram Chandra has applied 
in revision and Mnsmnniat Gomti has filed 
an application to compromise the case against 
him. 

Under section 438, Criminal Procedure 
Code, I report the case for the orders of the 
Uon’ble High Court with the recommen¬ 
dation that the compromise be accepted, 
that the non-appealable sentence passed 
upon Ram Chandra be reversed and that he 
be acquitted under section 345, Criminal 
Procedure Code. At the same time J order 
that the execution of Ram Chandra’s sentence 
be suspended. He is on bail of Rs. 100 and 
he will remain on bail pending the order of 
the Hon'ble High Court. 

JUDGMENT.—The learned Judge in mak¬ 
ing this reference appears to have overlooked 
the provisions of clause 7 of section 345 
of the Code of Criminal Procedure. This 
forbids the composition of an offence being 
accepted, except as provided by section 345. 

Section 345 specially allows a case in 
which an appeal is pending to be opened to 
composition with the leave of the Court 
before which the appeal is to be heard, but 
in it there is no mention of cases 
which come up in revision and similarly 
there is no provision made in section 439 of 
the Code as to applying the powers granted 
in section 345 to cases in revision. The 
recommendation of the Judge, therefore, 
cannot be accepted. The accused person 
must submit to arrest and complete the 
sentence imposed ' qpon him when he was 

convicted. • 

Let the record be retured. 

.. *. . . Record returned. 



MADRAS HIGH COURT. 
Criminal Revision Case No. 850 of 1914. 
Criminal Revision Petition No. 703 

of 1914. 

March 5, 1915. 

Present: —Mr. Justice Ay ling. 
MURUDA1 VEERAN— Accused No. 2— 

Pktitioxei? 


versus 

PICHAN AMBALAGARAN— Complaisant 

—Respondent. 

Criminal Proeednre Code (Act I of 1808), 45 (1) 

(r) 250 - Complaint of tlicft before Village Magistrate — 
Report to Police officer—Charge - Compensation , right to. 

Whore a complaint of theft was made to the 
Village Magistrate who communicated the information 
to the nearest Police station and the Police in due 
course charged the case: 

Held, that the case must be regarded as instituted 
upon information given to a Police Officer within the 
meaning of section 2«>0 ot the Criminal Procedure 
Code, and the Magistrate was competent to pass an 
order for compensation. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, to revise the 
judgment of the Court of the Sub-Divisional 
lirst Class Magistrate of Karur Division, in 
Criminal Application No. 59 of 1914, preferred 
against that of the Court of the Stationary 
second Class Magistrate of Kulitalai, in Calen¬ 
dar Case No. 302 of 1914. 

Mr. R. Knppusamy Aiyar , for the Peti¬ 
tioner. 

Mr. P. R. Li rant , for the Government. 

ORDER.—In this case the complainant, 
who was ordered to pay compensation, institut¬ 
ed proceedings by making a complaint of 
theft to the village Magistrate. The latter 
was bound under section 45 (c) of the Code 
of Criminal Procedure to communicate the 
information to the nearest Police station, 
and in fact he did so. The Police in due 
course charged the case. As pointed out in 
Xurhiinuthu ('hetty v. Muthnsami Chatty (1), 
the case must be regarded as instituted upon 
information given to a Police officer, and the 
Sub-Divisional Magistrate is wrong- in 
bolding that section 250 of- the Code of 
Criminal Procedure is not applicable.. : 

His order is set aside and bo is directed 
to restore the appeal to file and dispose of it 

according-to law. / *. * 

• • • • : * ** 0rdet' set' dsufoi 

(1) 24 hub Cus. 167^ (1914) M. W. N. 804j 27 M. 
L: J. 37; 15 Cr. L. J. 431. 
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FARID V. HKl . 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Transfer Application No. 153 

of 1914. 

August 27, 1914. 

Present :—Mr. Fawcett, J. C., and Mr.Crouch, 

A. J. C. 

FARID walad IMAMBUX—Applicant 

versus 

PIRU walad KOURO and others — 

Opponents. 

Criminal Procedure Code (Act V oj 1898), *>'. 145, 
526 - ‘ Criminal case ”— Transfer—Interpretation of 
Statutes—Change of language in the samcAct — Pre¬ 
sumption. 

A proceeding under section 145 of the Criminal 
Procedure Code cannot properly be called a “criminal 
case” within the meaning of section 526, for the action 
which a Magistrate can take on such a proceeding, 
is of a purely preventive and provisional nature in 
a civil dispute and not of a punitive nature, [p. 106, 
col. I.] 

A change of language in the same Code or Act may 
be presumed to indicate a change of intention ou the 
part of the Legislature.[p. 105, col. 2.J 

Application for transfer of the case from 
the Court of Sub-Divisional Magistrate, 
Tando, to some other Court. 

Mr. T. G. Elphinston, for the Applicants. 
Mr. Mathradas Ramchand , for the Op¬ 
ponents. 

• Mr. E. Raymond , Public Prosecutor for 
the Crown. 

JUDGMENT. 

Fawcett, J. C.—This is an application, 
under section 526 of the Criminal Procedure 
Code, for the transfer of certain proceedings 
now pending against the applicant and others 
in the Court of the Sub-Divisional Magis¬ 
trate, Tando, under sections 145 and 107 
of the Criminal Procedure Code. The 
connected application for revision of the 
order passed in those proceedings has been 
dealt with in our judgment in Farid v. 

Pint (l). 

The Public Prosecutor has raised a pre¬ 
liminary objection 'that this Court has no 
power to transfer the case under section 
526, as it is not a “criminal case” within 
the meaning of that section, and this - point 
has accordingly been 'first argued-.before 

• . - • * * • * . . * v »* . • « 

K \M. .*.*"”.* " _ - - 

We first deal with the - ciuestion . whether.a 

proceeding initiated under ( section 145 of 
the Code constitutes a criminal case 

(1) 27 Inti. Cas. 907; 8 S. L. R. 207; 10 Cr. L. J. 235. 

v 7 . . L.v-- • --- 


within the meaning of section 526. On this 
point there is a difference of opinion among 
the Indian High Courts. The Bombay and 
Calcutta High Courts have ruled that it is 
not a “ criminal case.” [See In re Pandurany 
Govind (2), Lalit Mohan Moitra v. tfurja 
Kanta Acharjee (3), where Taylor, J., holds 
it is not a criminal case ” and Ghose, J., 
is doubtful ; and Lakhan Chandra Roy \. 
Yakub Mondal (4), where the opinion 
expressed as regards section 526 (8) of the 
Code implies the ruling that a proceeding 
under section 145 is not a criminal case ” 
within the meaning of that section.] On 
the other hand the Madras and Allahabad 
High Coarts have held that it is a “criminal 
case.” [See Arumuya v. Teg and an (o) and 
Jaggn Ahir v. Murli Shideal (6J.J In 
accordance with the practice of this Court, 
we should be disposed to follow the Bombay 
ruling rather than those of the other High 
Courts. And in any case we think the 
arguments in favour of the Bombay view 
eondsiderably outweigh those on the other 
side. As pointed out by Taylor, J., in Lalit 
Mohan Moitra's case(3),it is almost impossible 
to conceive that the Legislature should use 
the two phrases case ” and criminal case ” 
in exactly the same sense, especially when 
they occur in two such near and analogous 
sections as 526 and 528; and it is an 
ordinary rule of construction that a 
change of language in the same Code or Act 
may be presumed to indicate a change 
of intention on the part of the Legislature 
(rf. Maxwell on the Interpretation of Statutes, 
3rd Edition, page 449,). The argument in 
Jaggn AhiCs case(6) that there is no reason why 
the Legislature should deem it fit to limit 
the power of the High Court to transfer 
cases under section 145. is sufficiently answer¬ 
ed by the provisions of section 435 (3) of 
the Code. The Legislature lias seen fit to 
limit the power of revision in such cases, 
.and there is consequently no logical difficulty 
in supposing that it also wanted to limit the 
power of transferring such cases under 
•section 526. At any rate, as regards a 




(2) 24 13. 527; 2 Bom. L. R. 84. 

(3) 28 C. 709; 5 G. W. N. 749. . • • 

(40 23 -Iml.'Cas. 727; 48 0. W/N. 323f 15 -Cr. L% J. 

• 350.- - ~ * • ’ •• • 

(5) 26 M. 188; 12 M. L. J. 391; 2 Weir 678. 

(6) 15 Iucl. Cas. 84; 34'A. 533; 13 Cr. L, J, 452; 10 
A. L. J. 27. 
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proceeding under section 145, it cannot, in 
our opinion, be properly called a criminal 
case,” for the action which a Magistrate can 
take on such a proceeding is [as pointed out 
in Paudurang Gun'nd's case (2)] of a purely 
preventive and provisional nature in a civil 
dispute, pending a formal adjudication of 
the rights of the parties to the dispute in a 
Civil Court, and is not of a punitive nature. 
It corresponds very closely to the action 
which a mamlatdar can take under Bombay 
Act TV of 190G, and the mere fact that a 
Magistrate is authorized to take action in 
such a case does not, in our opinion, con¬ 
stitute it a 4 criminal case ” within the mean- 
• ng of section 526. 


If, as held by Chose, J., in Lalit Mohan's 
case (3) and the Allahabad High Court in Jaggti 
Ahir's case (6), the expression ‘ criminal case," 
as used in the Code, means every case over 
which a Criminal Court exercises jurisdiction, 
then it is difficult to see why the Legislature 
should deliberately use the expression 
“ criminal case” instead of case ” in certain 
sections of the Code, especially having 
regard to the history of the distinction, which 
is pointed out by Taylor, J., a: Lalit Mohan's 
case (3). It is not, however, necessary to 
construe the expression as restricted to cases 
arising out of and dealing with some crime 
already committed, as it is construed in the 
Bombay case. In this connection reference 
may be made to the interpretation put on 
the analogous expression criminal cause or 
matter” in section 47 of the Judicature Act, 
1873, by the English Courts. The cases 
regarding its construction are collected in 
Stroud’s Judicial Dictionary, 2nd Edition, 
Volome 1, pages 437-439, and it will be seen 
that to constitute such a criminal cause or 
matter,” the general rule of construction 
adopted is either that the subject-matter of 
the proceeding is of a criminal nature or the 
proceeding is one in which a penalty by way 
of punishment is sought or can be enforced 
in case of disobedience. It seems clear at 
.any rate that a proceeding under section 145 
would not be held to constitute a ‘ criminal 


cause or matter.*' 

.Accordingly we hold -that wc .have no 
jurisdiction to entertain the application for 
transfer, so far as it relates to the Magis¬ 
trate’s proceedings under section 145 of the 
Code. It is unnecessary to determine 


whether the proceedings under section 107 
constitute a criminal case,” as that part 
of the Magistrate's order has been quashed. 
As, however, the point has been referred to 
in argument, we may say that we are 
disposed to agree with the view taken by 
the Calcutta High Court in Wazed Alt 
Khan v. Emperor (7), that such pro¬ 
ceedings are “ criminal cases ” within the 
meaning of section 526 rather than with the 
contrary view taken by the Punjab Chief 
Court in Ahmad Baksh v. Emperor (8). 

Crouch, A. J. C.— I concur. 

Application rejected. 

(7) 22 Incl. Cas. 747; 18 C. W. N. 274; 16 Cr. L. J. 
171: 41 C. 719. 

(8) 24 Inch Cas. 971; 5 P. It. 1914 Cr.; 154 P. L. R 
19.4; 15 Cr. L. J. 563. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 844 of 1914. 

Criminal Revision Petition No. 697 

of 1914. 

March 5, 1915. 

Present :—Mr. Justice Ayling. 

In re APPAVU PADAYACHI and others 
—Accused—Petitioners. 

Criminal Procedure Code (Act 1* of 1898), s. 2o(i— 
Commencement of im/inVi/ as in a warrant case - 
offence disclosed not triable as such — Duty of Mag is - 
Irate to afford accused opportunity for cross-examination 
of prosecution witnesses. 

Where an inquiry commenced as in a warrant ease 
and the accused curtailed their cross-examination of 
the prosecution witnesses under the impression that 
they could have a further opportunity of cross- 
examining them, but no offence triable as a warrant 
caso having been disclosed, the Magistrate dosed the 
case and convicted the accused: 

Held , that it was the duty of the Magistrate to 
allow the accused an opportunity of completing their 
cross-examination before proceeding with tho oase. 
[p. 107, col. 1.] 

Petition, under sections 435 and 439 of tho 
Code of Criminal Procedure, JL898, praying 
the High Court to revise the * order of 
the Court of the Sub-Divisional Magis¬ 
trate of Cuddalore, in Criminal Application 
No. 36 of 1914, preferred against that of the 
second.Class. Magistrate of .Eanrntti,in Calen¬ 
dar Case.No. 331 of 1914. 

Mr. K. P. Shanmugam Pillai , for the Peti¬ 

tioners. 

Mr. 2\ i£. Grant , for tho Government, 
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ORDER.—In this case the only point 
taken by the petitioners is that they were 
prejudiced by the refusal of the 2nd Class 
Magistrate to summon P. W. No. 1 for 
purpose of further cross-examination. This 
refusal appears to have been inequitable. 
At the time when P. W. No. I was examined, 
the inquiry was being conducted as in a 
warrant case. The accused persons were 
entitled to assume that they would have a 
further opportunity of cross-examination 
after a charge was framed: and they 
might very reasonably curtail and limit their 
cross-examination under this impression. 
When it was found that no offence triable 
as a warrant case was disclosed, it was the 
duty of the Magistrate to allow them an 
opportunity of completing their cross-exami¬ 
nation. 

The order of the Sub-Divisional Magis¬ 
trate is set aside and he is directed to re-hear 
the appeal and dispose of it after giving peti¬ 
tioners an opportunity of further cross-examin¬ 
ing P. W. No. 1. 

Revision allowed. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 1591 

of 1914. 

February 19, 1915. 

Present :—Mr. Justice Scott-Smith. 
LADHA SINGH —Petitioner 


versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898), «*. 4 (h), 
195, 476— Sanction without application , legality of — 
Order directing prosecution , when to he made — Com¬ 
plainant, whether can delegate his right. 

An application is a necessary condition precedent 
to the grant to a private person of sanction to 

prosecute 

Atma Ram v. Emperor , 23 P. R. 1901 Cr.; Indar Bhan 
v. Emperor , 30 P. R. 1905 Cr.; 105 P. L. R. 1905; 
2 Cr.-L. J. 687; Elahi Bux v. Emperor , 5 Ind. Cas. 721; 
ll.C*. L. J-11 ; .11 Cr.-L.. J. 212, referred to. 

Where the facts constituting an offence are not 
brought to the notice of a Magistrate in the course 
of a judicial proceeding, he has no authority to act 

under section 476. 

A person cannot delegate to another the right to 
file a complaint. A District Magistrate cannot, 
therefore, authorise the Public Erosocutor to file a 

UUZLp] 


In re Punam Chand Manek Lai , 25 Ind. Cas. 333; 38 
13. 042 at p. 648; 16 Boin. L. R. 446; 15 Cr. L. J. 581, 
followed. 

Petition for revision, under section 439 
of the Criminal Procedure Code, of the 
order of the Sessions Judge, Rawalpindi 
Division, dated the 8th August 1914, 
affirming that of the District Magistrate, 
Rawalpindi, dated the 8th July 1914, 
sanctioning prosecution of the petitioner. 

Bhagat t-ovind Das, for the Petitioner. 

Kan war Dalip Singh (for the Govern¬ 
ment Advocate), for the Respondent. 

JUDGMENT.—At the last hearing Mr. 
Bevan-Petman took time to consider the 
ruling in In re Punam Chand Manek Lai (1), 
in which it is laid down that a person 
cannot delegate to another the right to tile 
a complaint. Mr. Dalip Singh, who now 
appears for the Government Advocate, says 
the correctness of this ruling is not dis¬ 
puted by the said officers of the Local 
Government and he cannot support the order 
of the Deputy Commissioner and District 
Magistrate. 

This was clearly a case where the Deputy 
Commissioner could not sanction the prosecu¬ 
tion. Sanction is granted to a private person 
who applies for it, and an application is 
necessary condition precedent to the grant. 
Atma Ram v. Emperor (2), Indar Bhanv. Em¬ 
peror (3) and Elahi Bnx v. Emperor (4). 

The Deputy Commissioner could not act 
under section 476, Criminal Procedure Code 
as the facts were not brought to his notice 
in the course of a judicial proceeding. 

Finally, he could not delegate the filing 
of the complaints to the Public Prosecutor. 
He could himself have tiled them. 

I, therefore, allow the revision and set 
aside the orders of the Deputy Commissioner 
and District Magistrate dated 8th July 1914. 

Revision allowed. 

(1) 25 Ind. Cas. 333; 38 13. 612 at p. 648; 16 Bom. 
L. R. 446; 15 Cr. L. J. 581. 

(2) 23 P. R S90I Cr. 

(3) 30 P. R. 1905 Cr. ; 105 P. L. R. 1905; 2 Cr. L. 
J. 687. 

(4) 5 Ind. Cas. 721; 11 C. L. J. Ill; 11 Cr.L. J. 212. 
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DAPPILE CHENCHUGARI HANG A REDDY V. KM PE HUH. 


JUMO V. EMPEROR. 


MADRAS HIGH COURT. 

Culmixal Revision Cask No. (140 of 1914. 

ChiminA i< Revision Petition No. 54.4 

of 1914. 

February 19, 1915. 

Present: t —Mr. Justice Spencer ami 
Mr. Justice Seshagiri Aiyar. 

DAP PILE CHENCHUGARi RANGA 

REDDI AND ANOTHER— PETITIONERS 

versus 

EMPE ROR— Opposite Party. 

Criminal Procedure Code (Act I oj 1808), s. -Hi— 
prosecution for offence under S. 211. Indian Pen."I Code 

_ person Hiring information , ahethcr institutes prttceed- 

iik/s — Pen d ( 'ode ’(Act .V/>l oj 181)0), s. 211. 

'The petitioner petitioned I lie Collector in his 
revenue capacity fora refund of the money which 
he alleged a Reddi had collected from him and mis- 
appropriated. The Collector directed the prosecution 
of t he* Reddi under section TOO, Indian Penal Code. 
'J'he Reddi was tried, acquitted and the Magistrate 
ordered the prosecution of the petitioner under section 
Hi. Criminal Procedure Code, for an offence under 
.section 211. Indian Penal Code: 

Held, that as the pofitiom*r did not institute or 
eau>e to he instituted criminal proceedings, lie could 
not lr* prosecuted under section 21L of tin* Indian 
Penal Code. 

Petition, under sections 44*> and 449 of tlie 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Joint Magistrate .of Xandgal directing the 
prosecution of the Petitioners (P. W. Nos. 2 
and 4) in Calendar Case No. 32 of 1914. 

FACTS.—One D. Ranga Reddi, the 
petitioner before the High Court, complained 
to the Collector of Ivurnool that the acting 
Reddi of Giddalur village had collected from 
him Rs. 14 as assessment and without 
entering it into the accounts appropriated 
the same. The case was referred to the 
Taiisildar of Cumbam who, after an enquiry, 
submitted to the Deputy Collector a repoit re¬ 
commending prosecution. The latter sanc¬ 
tioned the prosecution of the Reddi. He was 
prosecuted and tried but was acquitted, and 1). 
Ranga Reddi who gave information was sent 
under section 47b of the Code of Criminal 
Procedure before a Magistrate to be tried 
for an offence under section 211 of the Indian 
Penal Code. 

Mr. Mir Sultan Mrdiidin, for the Peti¬ 
tioners. 

Mr. C. Sidney Smith ^ for the Government. 

ORDER.— It is clear that the petitioners 
did not institute or cause to bo instituted 
criminal proceedings against the acting Reddi. 


What first petitioner did was to petition 
the Collector in his revenue capacity for a 
refund of the money, which he alleged the 
Reddi had collected from him and misappro¬ 
priated. 

it was the Deputy Collector's order direct¬ 
ing the prosecution of the Reddi which 
initiated the proceedings for an offence 
under section 409 of the Indian Penal Code. 
Without pronouncing any opinion whether 
the petitioners are liable to be prosecuted 
for giving false evidence before the Joint 
Magistrate, we find the order under section 
476 of the Criminal Procedure Code direct¬ 
ing their prosecution for an offence under 
section 211 of the Indian Penal Code cannot 
stand, and we accordingly set it aside. 

Order set aside. . 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Revision Application No 111 

of 1914. 

August 28, 1914. 

Present: —Mr. Fawcett, J. C., and 

Mr. Crump, A. J. C. 

JUMO tea I ml WALI MAHOMED— 

Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act 1 oj 1898,), ss. 112, 
118, 43 $) >i)) — Order requiring sureties oj u certain 
slain.., validity of — Rerision. 

Section 112 of the Oiminul Procedure Code gives 
llie Magistrate power to define the class of sureties. 
An order, therefore, requiring sureties to be land¬ 
holders in the neighbourhood of the accused, either 
holding 100 aeres of land or paying income-tax and 
able to control the accused, is perfectly legal, [p. 109, 
col. 1.] 

Section *139 (.*>) of the Code precludes the High 
Court from entertaining an application for revision 
of an order under section liH whore the right of 
appeal has not been exercised, [p. 109, col. 2] 

Application for revision of the order of 
the Sub-Divisional Magistrate, Naushahro. 

Mr. Achalsing M. Advaui, for the Appli- 

cant*.• . • • 

• • • • • » %••%% *, « • ' t * 

Mr. E. Raymond , Public Prosecutor, tor 
the Crown. 

JUDGMENT.—In this matter the Sub- 
Divisional Magistrate of Naushahro Feroze, 
hy an order under section. 118. .of vthfi. Code 
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of Criminal Procedure dated 28th May 
1914, called upon the applicant to execute 
a bond in the sum .of Rs. 1,000 to be of 
good behaviour for a period of one year, 
•with two sureties in the same amount. 
These sureties were by the same order 
required to be landholders in the neigh¬ 
bourhood of accused, either holding 100 
acres of land or paying income-tax, and 
able to control the applicant. Against this 
order no appeal was made to the District 
Magistrate. On the order being read over 
and explained to the accused, he offered 
two sureties hy name Muhimkhan and 
Allah Obhayo, but as on the 8th June 
these persons refused to stand as sureties, 
the applicant was sent to jail. Subsequently 
on the 1st July the same two persons and 
another by name Ahmed appeared before 
the Magistrate and expressed their 
willingness to become sureties for the accused. 
The Magistrate, however, refused to accept 
them. This refusal was based in the 

case of all three on personal grounds, 
which in the Magistrate’s opinion showed 
they would not be able to control the 

applicant, and in the case of Allah Obhayo 
and Ahmed also on the ground that they 
did not own 100 acres of land. 

We are now asked to interfere in exercise 
of the powers of re ision given by section 
439 of the Code of Criminal Procedure. It 
is contended by Mr. Achalsing that the 
condition that the sureties should own 

100 acres of land is oppressive and 

unreasonable, but before we can accede to 
that suggestion it is necessary to consider 
whether it is open to us in revision to alter 
the order made under section 118. It is not 
contended that the Magistrate had no power 
to define the class of sureties as he has done, 
that power is given by section 112 and as held 
in Emperor v. Jan Mahomed (1), an order of 
this kind is perfectly legal under that section. 
Such an order is, however, only a preliminary 
one, and when a Magistrate passes an 
order under section 118 requiring a person 
to give security under that section, the 
former order is necessarily superseded by 
the latter order. Any direction as to the 
class - of sureties required, which may be 
contained in the order under section 118, 

(1) 6 Inch Cas. 887; 11 Cr. L. J, 417; 3 S. L. R, 239. 

• • 


is also, of course, as much a substantive 
part of that order as the order requiring 
security to be given ; and the fact that it 
may merely repeat the conditions specified 
in the order under section 112 is immaterial. 
The first proviso to section 118 shows, if 
there were any doubt on the point, that the 
order under section 118 can include directions 
as to the nature of the security to be given, 
provided this is not different from that- 
specified in the order under section 112. 
In this particular case the Sub-Divisional 
Magistrate expressly included directions as 
to the class of sureties to be furnished in his 
order under section 118, and by virtue of sec¬ 
tion 406 of the Code,an appeal lay against this 
order to the District Magistrate, who could 
have altered the order under section 423 
(c). The petitioner has admittedly not 
approached the District Magistrate, and, in 
our opinion, we are consequently precluded 
by section 439 (5) from entertaining this 
application in so far as it seeks to impugn 
the propriety of the order made under 
section 118. It must, therefore, follow that 
the Magistrate’s order as regards the second 
and third of the proposed sureties cannot 
be interfered with, as they admittedly do 
not satisfy the condition prescribed by the 
Magistrate in his order under section 118 
that they should be landholders having 100 
acres of land or paying income-tax. Jn so 
far as any question arises whether a Magis¬ 
trate is justified in rejecting a proposed 
surety under section 122 as not fulfilling the 
conditions of his order under section 118, the 
order of rejection is unquestionably one 
which can be revised by this Court, but we 
cannot in purporting to revise the order 
under section 122, deal with the propriety 
of the order under section 118 as to the class 
of sureties to be furnished in any case which 
falls under section 439 (5). 

Mr. Achalsing says that this point has not 
been raised before, and that the Court 
should in the circumstances interfere in this 
particular case. But the provisions of 
section 439 (5) are imperative, and even if 
they may have been overlooked in the past 
by the Court or Bar, that affords no good 
ground for our now disregarding the enact¬ 
ment in question. 

No doubt this Court can interfere of its 
own motion in cases where a person affected 
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is debarred from moving it under section 
439 (5), but in this case the Court lias not 
acted of its own motion in calling for the 
proceedings under section 435, but at the 
instance of the applicant, and it would be a 
pure quibble to say that, in spite of the 
provisions of section 439 (5) of the Code, 
the Court could do what applicant wants, of 
its own motion. This would be a mere 
evasion of the Statute which the Court 
cannot permit. 

It is also in any case desirable that 
questions of this kind should be dealt with 
by the District Magistrate, whose local 
knowledge puts him in a better position than 
this Court to judge whether a condition of 
the kind objected to by applicant is (as 
contended) prohibitive and unreasonable or 
not. An appeal under section 406 can, of 
course, relate to any part of an order under 
section 118, and is not necessarily confined 
to the question whether or not the appellant 
should be bound over. 

We, therefore, refuse to interfere with the 
order of the Magistrate rejecting the two 
proffered sureties, Allah Obhayo and Ahmed, 
under section 122. 

As regards Muhimkhan, the Magistrate 
has rejected him merely on the ground that 
he would not be able to exercise any control 
over the applicant. The grounds for this 
view are that he is applicant’s father-in-law, 
and though he knew applicant was a thief 
some time back and was warned by the 
mukhtearkar about the applicant’s behaviour, 
he did nothing to control him in the past. It 
does not, however, follow that he will not 
exercise such control when he becomes a 
formal surety for applicant’s good behaviour, 
and as he is the applicant’s father-in-law and 
near neighbour, he is in a good position to 
exercise such control. We are of opinion, 
therefore, that the reasons given by the 
Magistrate for refusing to accept him as a 
surety are insufficient and quash this part of 
his order. 

Revision all meed in part. 


MADRAS HTGH COURT. 

Criminal Revision Case No. 453 of 1914. 

Criminal Revision Petition 3S2 of 1914. 

January 21, 1915. 

Present :—Mr. Justice Spencer. 

In re JUTURI VENKATAPPA and otuers 

—Accused—Petitioners. 

Criminal Procedure Code (.if/ I of]808^, S. 523 f2) 

—Gambling on i>ttblic highway—Public nuisance — 
Can fiction—Currency notes not traced to any person — 

O iv nr r I ess property. 

Whore it is found that the accused caused 
annoyance and obstruct on to the public by gambling 
on a throughfare, their conviction for committing a 
public nuisance is justified. 

Where the currency notes found in the course of 
such gambling are not traced to any particular person 
as owner, the Magistrate is entitled to treat them as 
ownerless property and deal with them as such. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray¬ 
ing the High Court to revise the judgment 
( ,f the Court of the Sub-Divisional first Class 
Magistrate of Cuddapb Division, in Calendar 
Case No. 9 of 1914. 

Mr. S. Rauganadha A igar, for the Peti 
tinners. 

The Acting Public Prosecutor, for the Gov¬ 
ernment. 

ORDER.—The Magistrate has found on 
the facts that the accused caused annoyance 
and obstruction to the public by gambling 
on a thoroughfare and there was evidence 
that by playing across the cart track they 
obstructed carts and passers-by. On these 
findings the conviction of all the persons 
who were found in that group for com¬ 
mitting a public nuisance was justified 
[See High Court Proceedings , 2 8th January 
1878, No. 200 (1) and Bethan Ghetti , In re (2)]. 

As regards the order under section 523 
(2) of the Code of Criminal Procedure that 
the currency notes seized by the Police 
should be proclaimed, defence 1st witness 
stated tlmt be entrusted the notes to his 
gnmashtah , who was 1st accused, but he 
admitted that he had not entered the 
amount in his accounts. On his evidence 
and the evidence of other defence witnesses 
which the Magistrate considered to have 
been got up for the occassion, T do not 
find that the Magistrate was wrong in 
treating the property as property the owner 

of which was unknown. 

(1) 1 Weir 239. 

(2) 1 Woir 242. 
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It may be that no one has been able, 
to prove a better title to the notes within 
six months from the date of the proclama¬ 
tion. But the final order is not before 
me, and I decline to interfere with the 
Magistrate’s discretion in the matter at this 
stage. 

The petition is dismissed. 

Petition dismi'sed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 152 

of 1914. 

September 7, 1914. 

Present: —Mr. Fawcett, J. C., and 
Mr. Crouch, A. J. C. 

LURINDARAM icalacl CHUHERMAL— 

Accused—Applicant 
versus 

The KARACHI MUNICIPALITY— 

Complainant—Opponent. 

Bombay District Municipal Act (III of 1901), s. 151 
—Essential ingredients of offence—Mere disobedience of 
notice , whether sufficient for conviction. 

In ordor to render a person liable to conviction and 
punishment under section 151 of the Bombay 
District Municipal Act, it must be proved O’) that a 
notice has been given him under sub-section (1), 
and ( iij that he uses the place in question or permits 
it to be used in such a manner as to be a nuisance to 
the neighbourhood or dangerous to life, health or 
property. The mere fact that notice in due form was 
given regarding the place on a particular date 
cannot be conclusive evidence that there has been 
user of the place in such a manner as to bo a nui¬ 
sance after that date. [p. 112, col. 2.] 

Application against an order of the Addi¬ 
tional City Magistrate, Karachi. 

Mr. Achalsingh M. Advani , for the Appli¬ 
cant. 

Mr. E. Raymond, Public. Prosecutor, for 
the Opponent. 

JUDGMENT. 

Fawcett, J. C.—This is an application for 
revision of an interlocutory order passed by 
the Additional City Magistrate, Karachi, 
in a case instituted against the applicant 
under section 151 (2) of the Bombay District 
Municipal Act. In the trial, the complain¬ 


ant contended that it was sufficient for a 
conviction under that sub-section to prove 
that the Municipality had issued a written 
notice to the accused under sub-section (1), 
and that the* accused had disobeyed it. 
Accused’s Pleader on the other hand 
contended that it was essential for the 
prosecution to prove that the place in question 
was used in such a manner as to be a 
nuisance to the neighbourhood or dangerous 
to life, health or property, and that it was 
open to the defence to adduce evidence to 
the contrary. The Magistrate has passed 
an order upholding the contention of the 
Municipality, and has adjourned the further 
hearing of the case in order to enable accused 
to apply to this Court in revision. 

The Pnblic Prosecutor raised a preli¬ 
minary objection to this Court’s accepting 
such an application, and said it would 
be a bad precedent for this Court to give 
an opinion on a point of law arising in a 
trial before the trial was completed. If 
the point of law only rose on certain 
facts which were in dispute, it would, no 
doubt, be premature to allow it to be raised 
and decide it at this stage; but in the 
present case it is admitted by applicant’s 
Pleader that a valid notice under sub¬ 
section (1) of section 151 was served on 
the accused and that he disobeyed it. 
Accordingly the question whether the 
accused can legally raise the plea in 
question as a defence to the charge brought 
against him is one which directly arises, 
is independent of any disputed facts, and 
should obviously he decided before evidence 
on the subject is actually taken by the 
Magistrate. We think, therefore, that this 
is an exceptional case of a kind in which 
this Court can properly interfere Avith an 
interlocutory order in exercise of its wide 
revisional powers, and that the determina¬ 
tion at this stage of the point of law 
arising will be for the convenience of all 
parties concerned. 

Sub-section (2) of section 151 runs as 
follows: Whoever, after notice has been 

given under sub-section (1), uses any place 
or permits it to be used in such a manner 
as to be a nuisance to the neighbourhood 
or dangerous to life, health or property 
shall be punished,” etc. Prima facie in 
order to render a person liable to con 
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viction and punishment under that section, 
it must be proved (l),that a notice has 
been given him under sub-section (1), and 
(2) that he uses the place in question or 
permits it to be used, in the manner 
specified. There is no reason for con¬ 
struing it differently than if it appeared 
in the Penal Code. The fact that under 
sub-section (1) a notice cannot legally 
issue unless it is shown to the satisfaction 
of the Municipality that the use of the 
place is a nuisance or dangerous, is one 
which clearly cannot affect the construction 
of sub-section (2). If the opinion of the 
Municipality was intended to be conclusive 
and mere disobedience to the notice was 
intended to be punishable, the Legislature 
would have used some such words as “in 
contravention of the terms of such notice' 
instead of the words “in such manner as 
to be a nuisance to the neighbourhood or 
dangerous to life, health, or property.” A 
comparison of this sub-section with sections 
150 (3) and 155 clearly shows that there 
was no such intention on the part of the 
Legislature. In cases under section 151 

(1) , the Legislature no doubt thought it 
desirable that a person affected should be 
allowed an appeal to the Courts from the 
opinion of the Municipality, if prosecuted 
for disobedience. 

The rulings in Ahmedahad Mnnm imhln 
v. Maganlal Kim shallas \l) and Kiuficror 
v. Baja Bahadur Shirlal (2) do not apply 
to this case. The former deals with sub¬ 
section (5) of section 96 of the Bombay 
District Municipal Act, under which mere 
disobedience to the provisions or orders 
referred to in that sub-section so long as 
such orders are not ultra vires , is punish¬ 
able; and the latter deals with section 
377 and 171 of the City of Bombay 
Municipal Act, 1888, under which the 
Commissioner's opinion is conclusive and 
mere failure to comply with his requisi¬ 
tion is punishable. 

Mr. Raymond argued that sub-section 

(2) of section 151 only referred to cases 
coming under clause (//) of sub-section il), 
but there is nothing in sub-section (2) to 
support this argument: on the contrary tlie 


(1) 0 Horn. L. R. 150; 5 Cr. L.J. 171. 

(2) 5 Ind. Cas. 800; 31 B. 3H> : 11 (-r. 1.. 
Rum. 1,. It. I2(i. 


.1. 270; 12 


words “after notice has been given under 
sub-section (1)” and its general wording 
leave no doubt whatever that it is intended 
to cover all cases in which a notice may be 
issued under sub-section (1). 

Section 155 cannot, of course, be relied on 
in this case, firstly, because accused is being 
prosecuted not under that section, but 
under 151 (2), and smnidli /, because the 

disobedience or failure to comply with a 
direction in a notice issued under sub¬ 
section (1) of section 151 is an offence 
punishable under another section, viz., section 

151. 

For the above reasons we set aside the 
order of the Magistrate refusing to enter 
into the question whether the place (whose 
further use has been prohibited by the 
Municipality) is proved to be used, or 
permitted to be used, by the accused in 
such a manner as to be a nuisance 
to the neighbourhood or dangerous to life, 
health, or property, and direct him to 
proceed with the trial in accordance with 
the law as laid down in this judgment. 

Crouch, A, J. C.—1 concur. The view 
taken by the Magistrate is that the duty of 
the Court is merely to inflict punishment 
for an offence of which the Municipality 
have already found the accused guilty: 
the question whether or not ho is 
guilty, the Magistrate has refused to try. 
It seems, therefore, a suitable case in which 
to exercise what 1 believe to be the 
indisputable power of this Court to interfere 
with an interlocutory order. 

The offence with which section 151 (2) 
deals is the using of a place in a certain 
manner after notice has been given under 
section 151 (1). The mere fact that 

notice in due form was given regarding 
the user of the place on a particular date 
cannot be conclusive evidence that there 
has been user of the place in such a 
manner as to be a nuisance after that date. 
All the essential ingredients of the ott'enco 
must be proved as in any other criminal 
trial, and the Magistrate must be satisfied 
by suitable evidence that accused has been 
guilty of causing nuisance after receipt of 
notice duly given under sub-section (2). 

Urn's ion cdloiced. 
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$ U K H RAJ V. KAN HAY A LAL. 

PUNJAB CHIDE COURT. 

Second Civic Appeal No. 907 or 1911. 

May 13, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

SUKH RAJ —Defendant— Appellant 

versus 

KANHAYA LAL and others—Plaintiffs & 
SUNDAR DAS and others—Defendants— 

Respondents. 

Pnnjah Courts Act (XVIII of 1884), *. 40 —Value of 
smt under Rs. 1,000 —Further appeal, whether coni, 
petent Plaintiff, whether estopped from raising point of 
■valuation—Punjab Courts Act I of 1912), applicability 

oj—Further appeal , whether alterable for second appeal 
or revision. 

In a suit for declaration that a sale-deed 
executed in favour of the defendant shall not affect, 
the plaintiff’s reversionary rights after the death of 
the executant, and for an injunction restraining the 
executant from alienating the property, the plain¬ 
tiffs put the following valuation on the suit for 
purposes of jurisdiction: 

Rs. a. p. 

(1) Land at 30 times the revenue 130 5 0 

(2) House . 4.10 0 0 

(3) Injunction . 500 0 0 


Total 1,080 5 0 

But for Court-fee purposes they put a value of 
Rs. 130 only on the injunction. Both the lower 
Courts having decreed the claim, the defendants 
came up to the Chief Court in further appeal: 

Held (1), that the value of injunction being only 
Rs. 130, the total value of the suit fell under Rs. 1,000 
and, therefore, no further appeal lav under section 
40 of the Punjab Courts Act 1884; [p. 113, col. 2.] 

(2) that the plaintiffs were not estopped from 
contending that the value of the suit was really less 
than what they had put it at; [p. 113, col. 2.] 

(3) that an appeal filed as a “further appeal” 
under the Punjab Courts Act of 1884 could not be 

- altered after the coining into force of the new Act into 
a second appeal or a revision under section 70 (\) 
(fc) of the old Act. [p. 114, col. 1.] 

Second appeal from the decree of the Divi¬ 
sional Judge, Jhelum,dated the 6th May 1911. 

Mr. Nan a k Ohand, for the Appellant. 

Bhagat Gobind Das , for the Respondents. 

JUDGMENT.—Mr. Gobind Das has 

raised a preliminary objection that no appeal 
lies, and upon a consideration of the point 
we find that the objection is well-founded. 
In their plaint the plaintiffs valued their suit 
thus:— 


( 1 ) 

( 2 ) 

(3) 


The land at 30 times 
land revenue 
House 

Injunction ... 


Rs. A. P. 

130 5 0 
450 0 0 
500 0 0 


.1,080 5 0 


this is a further appeal* under the 

Punjab Courts Act as it stood before its 

recent amendment; and it is clear that a 

further appeal is competent if the above 

valuation is correct; but Mr. Gobind Das 

points out that it is not correct. On the 

injunction plaintiffs put, for Court-fee 

purposes, a value of Rs. 130 only; and we 

are bound by the Full Bench ruling Barm 

v. Lachhman (1J to hold that this must be 

the valuation also for jurisdiction. The 

total, therefore, falls below Rs. 1,000, which 

is the lowest limit of value for a land suit in 

which a further appeal lies, the Courts below 

having concurred in their conclusions and 
decrees. 


Mr. Gobind Das al.>o urges that the suit is 
not entirely a land suit, as the above detail 
of valuation shows and he refers us to 
Fateh Singh v. Clietu (2) as authority for 
holding that probably this is in reality an 
. unclassed suit, in connection with which 
the critical value is Rs. 2,500 in cases in 
which the lower Appellate Court has not 
varied or reversed the decree of the first 
Court, except as to costs. We are not at 
all sure that we consider that ruling good 
law; but we need not decide the point in view 
of our opinion that no further appeal lies in 
this case, even if it be taken as a land suit 
pure and simple. 

Mr. Nanak Chanel suggests that, as plain¬ 
tiffs themselves assigned a value over 
Rs. 1,000, no doubt in order that, if occasion 
arose, they might have a second appeal, they 
should not be permitted to contend now that 
the value was really less. But we cannot 
find that plaintiffs are estopped from raising 
the point, which, after all, is one that goes 

to the root of the jurisdiction of this Court; 

and it is not easy to see how any corf uct of 

parties can confer upon us a jurisditi on we 
do not possess. 


Then Mr. Nanak Chand asks us to deal 
with tlie case as a second appeal” under 
the new law of appeal, or as a revision 
under section 70 (1) ( h ) of the old law; but 
we can do neither. We cannot use the 
provisions of the new law in a case in which 
the decision of the lower Appellate Court 
was given before the new law came into 


(1) 22 Ind. Gas. 503; 23 P. L. R. 1914- 
) 913; 228 P. W. R. 1913. 

’ (2) 100 P. L. R. 1904. 
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being; and it has been held more than once 
recently by Division Benches here that an 
appeal tiled as a further appeal under 
the old law cannot be altered after the 
coming into force of the new law, into a 
revision under section 70 (1) (JA of the old 
law. 

We have much sympathy with the appel¬ 
lant, but we can do nothing to help him. 
We dismiss his appeal; but, considering 
that the misleading valuation was made by 
respondents, we make no order as to costs. 

Appeal dismissal. 


BOMBAY HIGH COURT. 

Original Side Civil Appeal No. 62 of 1913. 

Civil Snr No. 699 of 1913. 

March 31, 1914. 

Present: —Sir Basil Scott, Kt., Chief Justice, 

' and Mr. Justice Batchelor. 

R. D. SETHNA— -Defendant 

versus 

GRACE EDITH HEMMINGWAY— 

Plaintiff. 

Transfer of Property Art (I I »>/ * s ’. 1*10 — 

Deposit receipt, t rn nsferof -Tra nsferee hernia's turner 
of tU" money mentioned therein --llesultiirj trust, 
whether enn he implicit Trusts Art (II oj l.SN2^, s. Si. 

A deposit rcccip 1 is not a negotiable instrument 
which passes cither by delivery or by indorsement, 
hut where the money mentioned in the receipt is 
immediately payable' and the receipt is presented 
duly indorsed together with an order to pay a given 
individual, that individual becomes the owner of the 
money upon payment by the hanker or his promise to 
hold it at the disposal of the payee. p. 11">, col. 2. \ 

Where, therefore, IT who had a lixed deposit of 
Its. ] 0,500 falling die* on the 7th August 1012 sent 
on that date the receipt duly indorsed with a letter 
to the Bank asking them to hand over the amount to 
his nephew (the defendant) and the defendant drew 
the interest and Ms. .">00 out of the principal ami 
deposited the balance Its. 10,000 in his own name, 
on a suit by the heirs of IT on his death for a declara¬ 
tion that the amount of Us 10.000 formed part of 
IP’s estate: 

]{ehl,{ 1) that the plaint was defective as it did 
not show that tin* plaintiff had obtained betters of 
Administration and should on that account have 
been rejected on presentation; i p. llo, eol. 1 

(2) that the defendant became the absolute owner 
of the money secured by the existing receipt [p. 11G, 

e°l. 1]; 

(3) that there was no resulting trust in luvour o\ 

the plaintiff, [p. 110, eol. I.J 

Mr. Binning (with bim Mr. Short/), for the 
Defendant-Appellant. 


Mr. Inveranty (with him Mr. St rang man, 
Advocate-General and Mr. bailees), for the 

Plaintiff-Respondent. 

JUDGMENT.—The undisputed facts are 
that one Mr. Wakeford, who was in receipt of 
a Government pension of Rs. *34 per mensem, 
bad a deposit of Rs. 10,500 with the Hong¬ 
kong and Shanghai Bank under a deposit 
receipt of the 7th of August 1911, which fell 
due on the 7th August 1912. On the 26th 
June 1912 he wrote to the Bank saying the 
receipt had been stolen and asking for a 
duplicate receipt. He visited the Bank soon 
after and was given a form for an indemnity 
to the Bank on the issue of a fresh receipt. 
He then told the Bank clerk, Sunderrao, 
that lie wanted a duplicate and wanted to 
give the money to his nephew, the defendant 
Harrison, who had accompanied him to the 
Bank. The defendant came to the Bank 
again on the 7th August with the deposit 
receipt, which had been found duly endorsed 
and a letter from Wakeford, but upon being told 
be would have to be identified by Wakeford 
took away the deposit receipt and the 
letter. He returned the following day 
with the deposit receipt bearing M nkeford s 
endorsement, dated the 7th August, and also 

with a letter in the following terms:— 

“ Bombay, 8//i August 1912. 

The Agent, 

Hongkong ami Shanghai Banking Corporation. 

Sir, . 

I hereby state that I have found my Bank 
receipt. Herewith I am forwarding the 
same for the interest now due. I wish it to 

be banded over to my nephew. 

1 also wish you to hand over the amount 
of Its. 10,500 which is in lixed deposit to 
my nephew, Wilmot Charles Harrison, to his 

account. 

Yours truly, 

(Sd.) C. A. Wakeford. 

This is my nephew's signature. 

(Sd.) W. C. Harrison. 

(Sd,) C. A. Wakeford." 

The defendant asked for a now deposit 
receipt for Rs. 10,000 and the Bank issued 
a receipt for that sum in the defendant s 
name and paid him the interest duo on the 
former receipt and Rs. 500 as the balance of 

the principal. 

Wakeford died on the 18th of October 191- 
fft the age of 84 unmarried and leaving him 
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surviving as liis next of kin ten grand¬ 
nephews and nieces, viz., two sons and two 
daughters of his predeceased niece, Jane 
Williams, and three sons and three duaghters 
of his predeceased nephew, Edmund Harrison. 
Two days before the due date for payment 
by the Bank of the sum of Rs. 10,000 
secured by the deposit receipt in favour of 
the defendant, one of the daughters of Jane 
Williams filed this suit claiming a declaration 
that she as administratrix of Wakeford was 
entitled to the said sum of Rs. 10,000 as part 
of his,estate. 

The plaint was defective in that it did not 
show that the plaintiff had obtained Letters 
of Administration and it should on that 
account have been rejected on presentation. 
The plaintiff, however, obtained Letters of 
Administration on the 31st October 1913, a 
fortnight before the hearing, and the hearing 
was allowed to proceed. A decree was 
passed for the plaintiff declaring that the 
Rs. 10,000 in question formed part of the 
estate of the deceased and that the plaintiff 
was entitled to the same. This was not con¬ 
trary to section 190 of the Succession Act as 
remarked by the learned Judge. The only 
tenable technical objection was to the institu¬ 
tion of the suit before the plaintiff had an 
existing interest in the subject-matter. 
That point, however, if it had been taken 
and had resulted in the rejection of the suit 
at the hearing, would have only led to a 
waste of time and costs without benefiting 
the defendant, for afresh suit would immedi¬ 
ately have been brought by the adminis¬ 
tratrix. The course which the trial eventually 
took was determined by a ruling of the 
learned Judge that the endorsement of the 
receipt by the deceased was not evidence of 
a gift and that the onus was on the defend¬ 
ant to show how what was the only property 
of the deceased in August came to be given 
to him and that if he proved facts from 
which the Court could deduce that there 
was a good gift, the plaintiff would then 
have to prove circumstances showing the 
gift was invalid. On the evidence the 
learned Judge was satisfied that the deceased 
was anxious that the defendant should have 
the benefit of the money deposited with the 
Bank, but did not think that he intended that 
the defendant should be able to make away 
with the money in the donor’s lifetime or 
draw the interest without making due 


provision for the donor’s maintenance, but 
he held that there was no effective transfer 
having regard to section 130 of the Transfer of 
Property Act, of the debt due by the Bank 
to the deceased and that, if there was, there 
would be a resulting trust for the' legal 

representatives of the deceased under section SI 
of the Indian Trusts Act. 

We are unable to concur in the learned 
Judge’s conclusion as to the effect of the 
transction of the Sfch of August. It is 
established by a preponderance of English 
authorities that a deposit receipt is not a 
negotiable instrument which passes either by 
delivery or by endorsement, but where the 
money mentioned in the receipt is immediately 
payable and the receipt is presented duly 
indorsed together with an order to pay a given 
individual, that individual becomes the owner 
of the money upon payment by the banker or 
his promise to hold it at the disposal of the 
payee. The question is discussed by Buckley, 
J., in/a re Beaumont \ Beaumont v. Embank (1)| 
where he says :— 

“ In all the cases, in order that the gift 
may be valid, it must, I think, be shown that 
the donor handed over either property, or 
the indicia of title to property, which 
belonged to him. His own cheque is not 
property ; it is only a revocable order such 
that if the banker acts on it, the donee will 
have the money to which it relates. Even 
without actual payment of the cheque 
there may be a good gift—for instance, if 
there is an undertaking by the banker to 
the donee to hold the amount of the cheque 
for the latter, that may be enough. Unless 
there is that, or something equivalent to it, 
there is no delivery of property, but only a 
delivery of that which if acted on will procure 
the delivery of property.” 

An order on a banker to pay money which 
beholds to the credit of the customer, is not an 
assignment of a debt but an authority to 
deliver property, which if acted on is 
equivalent to delivery by the customer. 
Here the letter of the 8th of August is such 
an order and it has been acted on. It may 
be that if objection had been taken at the 
hearing, it would have been rejected for want 
of a stamp. That, however, is not an 
objection which can be effective in appeal now 

ri) (1902) 1 Ch. 889 at p. 891; U h. J. Ch. 478; SG 
L. T. 4’*0j 50 W. It. 389. 
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that tlio letter is on the record (see section 36 
of the Stamp Act.) 

The defendant is. therefore, the owner 
of the money secured by the existing 
receipt and the plaintiff cannot succeed, unless 
she shows that he holds it in trust for the 
donor or his representatives. In our opinion 
the finding" of the learned Judge as to the 
intention of the donor which is as favourable 
to the plaintiff as the evidence permits, 
negatives the idea of any resulting trust. 
Upon that finding this is a much stronger 
case in favour of the donee than Stand nig v. 
Bow ring (2). The plaintiff in that case 
being 86 years of age and being possessed of 
consols to the amount of £ 6,000 transferred 
them into the names of herself and her 
godson. It was proved that she was aware 
when she did this that she would be able 
during her lifetime to receive the dividends 
and that if her godson survived her he would 
become entitled as survivor. Bindley, L. J., 
remarked at page 289: 

“The plaintiff in her statement of claim 
and in the Court below rested her case on 
equitable grounds, and sought to establish a 
trust in her favour. But the only trust 
which was consistent with the evidence was 
a trust to pay her the income of the consols 
for the joint lives of herself and the defend¬ 
ant. This trust was not in controversy, 
but is not sufficient for the plaintiff’s purpose. 
No trust will suffice short of an absolute 
trust for herslf. But it is impossible to 
impose such a trust on the defendant, when 
the evidence conclusively shows that she 
never intended to create any trust of the 
kind. Trusts are neither created nor 
implied by law to defeat the intentions of 
donors or settlors; they are created or 
implied or are held to result in favour of 
donors or settlors in order to carry out 
and give effect to their true intentions, 
expressed or implied.’’ 

The gift in this case was an absolute 
gift to the donee with the expectation that 
he would look after the donor till the 
latter’s death. In our opinion the evidence 
shows, though this is not essential to the 
defendant’s success, that the defendant 
acted up to the donor’s expectations. 
According to Exhibit 10 (a letter of the 


(2) (i885) :u ('ll. I). 2K2; 55 h. .1. Oh. 218; 54 L. T. 
19 ; ;n W. R. 204. 


deceased to the plaintiff in June 1911) the 
donor paid his rent out of the interest he 
then received from the Bank and presumably 
paid his other expenses from his monthly 
pension of Rs. 54. In the month following 
the gift the defendant took the donor to live 
with him and thus became responsible for 
his lodging. 

The learned Judge at one period of the 
case thought that the fact that an old 
man of debilitated health gave all his savings 
to the one among his nephews and nieces 
who had taken charge of him raised a pre¬ 
sumption of undue influence. We are not 
prepared to assent to this, and the evidence 
shows that a coolness had arisen between 
the old man and the plaintiff, whom along 
with her sister he had at one time intended 
to benefit by Will. In our opinion the 
evidence establishes that the donor was 
perfectly sensible and competent at the 
time of the gift, and the charge that the 
defendant exercised undue influence fails. 
We reverse the decree of the lower 
Court and dismiss the suit with costs 
throughout. 

/tpcrer reversed; Suit dismissed* 


BOWER BURMA CHIEF COURT.' 

First Civil Appeal No. 68 of 1913. 

March 2, 1915. 

Present: —Sir Charles Fox, K’f., Chief Judge 

and Mr. Justice Hartnoll. 

OFFICIAL ASSIGNEE as ASSIGNEE 

to the ESTATE of Hajeo MAHOMED 
H ADY—Dk fen pant— A ppk llant 

versus 

Mirzn ABDUL HUSSEIN and others— 
Plaintiffs—Respondents. 

Ciril Procedure Code (Act T of 1908), s. 92, suit 
under- —115/7—Wnqf— Private family matter —Admin is* 
trotor and trustee—Scheme under section 92, when 
to be settled — Accounts, direction for. 

Where n Will makes provision for certain charity 
out of the income of the estate and also contemplates 
that one of the testator’s descendants should always 
be tin* trustee for the time being of the property, a 
settlement of a scheme for a charitable trust, when 
possibly there may never be any property to which 
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the scheme can apply, is premature and the Court 
should pause before interfering under section 92 
of the Civil Procedure Code in a matter 
which on the face of it is more of a private family 
matter than one of a public nature. A direction for 
accounts in a suit in which the administrator of the 
estate is not made party as such administrator must 
necessarily be fruitless, [p. 119, col. 1; p. 120, col. 2.] 

Shaliab-itd-din v. Sohan Lai , 1 08 P. L. R. 1908- 75 
P. R. 1907; 139 P. W. R. 1907, Abul Fa fa Mahomed 
hhale v. Raaamaija Dime Choirdhri , 22 C. 019; 22 I. 
A. 76, referred to. 

Mr. A. M. Cowasjee (with liim Mr. A. T. 
Banerji ), for the Appellant. 

^ r * P* Patel, for the 1st and 2nd Re¬ 
spondents. 

Mr. hut ledge, for the 1st respondent and 
representatives of the 3rd Respondents. 

Mr. Brnadbent, for the 4th Respondent. 

JUDGMENT. 

iox, C. J. The suit was one under sec¬ 
tion 92 of the Civil Procedure Code. The 
three original plantiffs were respectively 
son-in-law, son and daughter of one Aga 
Yakoob Ally Salieb, and the original defend¬ 
ant was Hajee Mahomed Hady, another 
son of Yakoob Ally. He was sued in his 
personal capacity, and not as administrator 
of the estate of Yakoob Ally. The third 
plaintiff died after the suit was filed, and 
her legal representatives have been sub¬ 
stituted for her as plaintiffs. One Hajee 
Syed Raza was added as a party “ on behalf 
of himself and of the other heirs of Aga 
Syed Abdul Hoosein,” a son-in-law of Aga 
Yakoob Ally Saheb and the executor of his 
AYill. The Official Assignee as assignee of 
the estate of the original defendant, Hajee 
Mahomed Hady, who had been declared in¬ 
solvent, was added as a^ party defendant at 
a later stage. The plaint set out that Aga 
lakoob Ally Saheb died at Mecca in 1865 
after having made a Will by which lie 
bequeathed one-third of all his property 
moveable and immoveable, for public charit¬ 
able purposes, and directed his executor 
fiist to invest the one-third in Government 
funds and when convenient, to buy im¬ 
moveable property in such a way as to 
make it inalienable from the charitable 
trust. It was alleged that in pursuance of 
this direction the executor, Aga Sayed Abdul 
Hoosein, had purchased inter alia a piece 
of land on the outskirts of Rangoon, 
known as Suburban Allotment, second class, 
Pazundaung, measuring 14 acres three 


annas and three pies. Aga Syed Abdul Hoosein 
had obtained probate of the Will in the 
High Court of Calcutta, and he acted as 
executor until 1879 when lie died. By this 
Hill, he appointed Hajee Mahomed Hady 
trustee of the charitable trust. 

In 1884 Hajee Mahomed Hady obtained 
from the Court of the Judge of Moulmein 
Letters of Administration with the Will an¬ 
nexed to the unadministered estate of Aga 
►Syed Yakoob Ally Saheb and subsequently 
sold several lots of immoveable property 
winch Aga Syed Abdul Hoosein had bought 
as executor, but he then set apart the 
piece of land above described as property 
assigned to the charitable trust by the Will 
of his father. It was alleged that Hajee 
Mahomed Hady had acted as sole trustee of 
such trust property, but he had never 
furnished any accounts of his administration 
of it .to the descendents of the founder. 
Other reasons were also given for the relief 

which was sought in the suit. The reliefs 
asked for were :— 

1 Thai ihe def end ant ( t)]at • Hajee 
Mahomed Hady) might be ordered to furnish 

full aeeovmts of the income and expenditure 

of the trust property, meaning the piece 

of land in Rangoon and the money derived 
therefrom. 

2. Removal of Hajee Mahomed Hady from 
the office of trustee of the charitable trust. 

d. I he appointment of new trustees for 
the management of the trust and the 
vestnig of the trust property in them. 

4. Payment to the new trustees of such 

sums as might be found on taking of accounts 
to be due to the trust. 

5. Appointment of a Receiver to receive 
the rents of the land. 

6. Payment by Hajee Mahomed Hadv of 

the costs of the suit. y 

Hajee Mahomed Hady in his written state- 
ment admitted uncontrovertible facts and that 

he had acted as sole trustee of the (^/created 
by his father s \\ ill. He denied that the pro¬ 
perty alleged to be the subject of the charitable 
trust had been bought by Aga Syed Abdul 
Hoosein m pursuance of the directions in 
the V ill about forming a charitable trust 
and he denied that he had never set apart 
the Rangoon property in Pazundaung as 
property for that trust. He alleged that 
he held the property as administrator of tli 9 . 
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es tate el his father, and that that estate 
was not yet fully administered in that 
besides the bequest for charity, his own 
share in the estate and three-fourths of a 
share of one of his sisters were still un¬ 
settled, this interest of his sister's being 
held by him as war// under a dedication 
made by her husband, Aga Syed Abdool 

Hnosein. 

| lajee Syed Ra/a in his written statement 
set out the devolution of the share of the 
lady referred to. He alleged that such share 
had never been separated or met by Hajee 
Mahomed Hady as administrator, and that 
it had to come out of the Pazundaung pro¬ 
perty, that is to say, his case was that 
that property had not been assigned to the 
charitable trust of Aga Syed Yakoob Ally 
but was still part of his estate. The Official 
Assignee's written statement followed the 
lines of Hajee Mahomed Hady's, and sub¬ 
mitted that the Pazundaung property was 
his, or at any rate that no other beneficiary 
under the Will had any preferential right 
to the property. 

The sole issue fixed in the ease was as 
follows : 

“ Was the Pazundaung land wholly^ or in 
part ivaqf property under the Will of Aakoob 

Ally?” 

In the learned Judge's view it was clear 
that the Pazundaung property had never 
been made /rm//, and there was no separate 
charity fund, and no portion of the assets 
of the estate had been appropriated to either 
of the charitable trusts referred to in the 
ease. He went on to deal with a point 
which was apparently raised by himself, and 
held that these trusts bad obtained a charge 
on Hajee Mahomed Hady's interest in this 
property in consequence of Hady having 
banded over the title-deeds of it to the 
first plaintiff. He dealt with the position 
of the trusts and ultimately directed certain 
accounts to lie taken. 

The Official Assignee, who is concerned 
to get as much as possible for the creditors 
of Hajee Mahomed Hady, has appealed 
against the decree for accounts. Subsequent 
to it the Court sanctioned a scheme for the 
trust. The grounds of the Ollicial Assignee's 
appeal are as follows: 

1. That the learned Judge on the original 
.bide, of this Court should have held that the 



suit was virtually one for a declaration^that 
the second class Suburban Allotment No. 0 
of Pazundaung was trust property, and that 
a suit of such nature would not lie under 
section 92 of the Civil Procedure Code, 

2. That the said Judge should have held 
that this suit was not properly stamped 
under the provisions of the Stamp (Court 

Pees) Act. 

2. That the different reliefs sought for m 
the suit or the suit itself had not been 

valued. 

4. That having regard to the finding made 
by the said Judge that the Pazundaung 
property had never been made waqf, the said 
Judge should have dismissed the plaintiff s 
suit, and should have held that this suit 
under section 92 of the Civil Procedure Code 
could not lie. 

:>. That the learned Judge should^ have 
held that the one-third charity fund in A akoob 
Ally's Will was at most the one-third nett value 
of the estate when Hajee Muhammad ITady 
obtained Letters of Administration rfe banis 

non in 1884. 

(>. That the said Judge erred in not plac¬ 
ing due and sufficient reliance on the state¬ 
ment of account filed by the said Hajee 
Muhammad Hady as such administrator in the 
District Court of Moulmein in 1891 in 
accordance with the provisions of the 1 re¬ 
bate and Administration Act. 

7. That the said learned Judge erred in 
holding that the effect of the alleged handing 
over of title-deeds to Mirza Abdul Hussein, 
the first respondent, was to create a charge 
on Hajee Mohammad Hady's interest in the 
remaining assets of Yakoob Ally's estate in 
favour of Yakoob *Ali anil Aga Syeil Abdul 
Hussein's charity. 

8. That save and except the accounts 
directed by (sic) Hajee Mohammad Hady 
on account of charity, the said Judge erred 
in ordering the various other accounts and 
inquiries, to be taken as directed in his 
judgment and he should have come to the 
conclusion that an account of the trust fund 
of the said Yakoob Ally was not necessary 
inasmuch ns in 1884 a sum of Rs. 1,9.4,1)00 
was set apart by Hajee Muhammad Hady on 
account of A akoob Ally s charity. 

9. That the said Judge erred in adjudi¬ 
cating in this suit the alleged rights or the 
amount due to the charity of Aga bjeu 
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Abdul Hoosain, and lie erred in granting to 
the said charity the reliefs specified in liis 
judgment. 

Apart from the question of valuation and 
proper stamping of the plaint, it appears to 
me that the appellant is entitled to succeed 
on the 1st and 4th grounds, and that it is 
not necessary to deal with the other grounds 
except to say that the 7th ground must also 
prevail. 

The 1st and 2nd plaintiffs filed a cross¬ 
objection that the learned Judge should have 
held that the whole of the Pazundaung 
property had been made icciqf, but this is 
clearly unsustainable. It is quite plain on 
the evidence that neither the executor nor 
the subsequent administrator of Aga Syed 
Yakoob Ally’s estate ever set apart the 
Pazundaung property as property appro¬ 
priated solely to the charitable bequest in 
the Will. The suit was based on this having 
been done. It was not shown that it had 
been done, consequently the foundation of 
the suit disappeared. The title to the 
property has all along been and still is in 
the legal representative of Aga Syed Yakoob 
Ally, and he holds it for the unpaid heirs 
of the testator and for the charitable trust 
set out in the Will, if the bequest creating 
it is a valid and enforceable one. A direc¬ 
tion for accounts in a suit' in which the 
administrator of the estate is not made party 
as such administrator must necessarily be 
fruitless, and a settlement of a scheme for 
a charitable trust when possibly there may 
never be any property to which the scheme 
can apply is manifestly premature. The 
suit was, in my opinion, misconceived. 

The first step to take, if the defendant 
Hady has not. done what he should have 
done as administrator of the estate, is 
obviously to bring a suit against him as such 
administrator to have the estate properly 
administered. In such a suit the validity 
of the charitable bequest may be questioned, 
and if the decision in Shaliab-ud-Vin v. 
Sul tan Lai (1) is followed, it may be held 
that such bequest is invalid and unenforceable. 
Its validity may also have to be considered 
in the light of the decision of their Lordships 
of the Privy Council in Abul Fata Mahomed 
Ishah v. Basamaya Dhur Ghowdhri (2). 

(1) 1G8 P. L. R. 1908; 75 P. R. 1907; 139 P. W. R. 
1907. 

' • (2) 22 (J. G'-Oj 22 L A. 76. 
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It also appears to me extremely doubtful 
whether provisions in a Will such a -5 those 
in Aga Syed Yakoob Ally’s Will come 
within the purview of suits under section !>2 
of the Civil Procedure Code as trusts for 
public purpose y of a charitable or religious 
nature. 

The translation of the provisions of the Will 
dealing with the application of his estate to 
charity and religion is as follows: 

The 5th condition is that after payment 
of the two thousand rupees to my sister and 
before distribution of the legal shares of all, 
he should upon calculation set apart and keep 
one-third part of the estate, which is my own 
right (in the estate), and investing the same; 
in Company’s papers he should hold the same 
afterwards, when convenient, lie should 
buy lands, houses, bazars and so forth, either 
in the British territory or in Arabia, Persia, 
Khorasan or any other country whereever 
and whatever he may consider fit and advisable 
to buy and he should have the conveyance 
drawn and registry effected in such a way that 
the re-sale thereof be unlawful (difficult) and 
nobody (else) may be able to sell the same; he 
must not, however, purchase a ship or ships 
as 1. do not agree to his doing the same, and 
if at any time become aware that the country 
is bad (fasesl) and would be ruined, then it 
does not matter if he sell the same and with 
the consideration thereof purchase another 
property the income of which may be greater. 
The object of my urging this is that the 
one-third portion of mine which is my right 
is harram to (not to be appropriated by) any¬ 
body though he is an heir (of mine) 
and whatever be the produce and income of 
the one-third portion of my property, out of 
that a house and imamburah will be 
purchased with a sum from eight to ten 
thousand rupees in one of the four holy 
places, namely, Najuf Ashruf, the sublime 
Karbula, the Ratunun and the holy place of 
Myrterdow, or he should lay the founda¬ 
tion of a yucca house for the residence 
of herself (the wussy) and all (my) heirs 
and whatever produce and income there be 
of the one-third of the estate he will 
divide the same into three parts, two-thirds 
of which must be added to tho estate and 
again some desirable property will be 
purchased, and with another third he 
should defray the expenses of the said 
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inunnburuli, etc., during tlie days of Aloliurrum 
and in all the seasons of the year and 
the holy days, by which is meant the 
performance of the Mohurrum festival (in 
commemoration) of the five venerable 
descendants of Ally and all the Imams who 
are guides to religion, and for giving food 
to the Syeds, fukeers, poor persons and 
others and that this laudable act should 
always lie continued in perpetuity. If any 
one from amongst my children or their 
children lie considered by him fit and 
worthy the irtissy will employ him in the 
office of mnhtwally after himself and they 
may be mutswhly of these acts, and this 
practice will remain in force and continue 
from generation to generation to the end of 
the world. Kvery one of the missies urge 
this matter on his derivative missy that 
the icussyship may not go out of the hands 
of my descendants. If any one of my 
descendants at any time prove unfit or 
they become extinct then an iinteeu shall 
necessarily be appointed from amongst the 
persons who are not my descendants and 
thus the missyship will devolve upon him, 
he also will apoint a nmfsathiy for (the 
performance) of this act from amongst my 
descendants whom he may consider more 
trustworthy and make this missiat that this 
practice may continue in this manner.” 


The <>th condition is this: ‘ Whenever any 
of my descendants, be that a male or 
female, will arive at puberty (the missy) 
will give him or her in marriage defraying 
the expenses thereof from his or her own 
legal share and will get ready (buy) for 
him or her a house, necessary articles and 
household furniture suitable to his or her 
rank and station (in life) and give him oi¬ 
lier a small capital and the remainder of 
his or her legal share on his or her being 
twenty-one years of age agreeably to the 
injunction of maker of the law and the 
Imams who are the guides in religion and 
on whom be the blessing of (iod ! bid if 
he or she be unworthy, unfit and dis¬ 
qualified, the iriKst, will throw info (/.<•, 
add to) tin* estate the remainder of his 
or her legal share in the inheritance 
and whatever may be the produce thereof 
the same shall be invariably given by tbe 
ivnssy for his or her subsistence in order 
that he or she may not be in distress, 


and whenever any of (my) descendants 
or descendants of descendants even without 
being a squanderer sustain a loss of a 
sudden, such as caused by tire, sinking 
under water, theft and so forth, then the 
missy will certainly fix for or settle on 
him or her something out of tbe one-third 
part of my property in order that be or 
she may not be in distress and trouble.” 

It will be seen that tbe objects to which 
the income of property set apart under 
the bequest is to be devoted are left 
almost entirely to tbe discretion of the 
trustee for the time being of tbe property, 
and tbe Will contemplates that one of tbe 
testator's descendants should always be 
tbe trustee. Even if tbe provisions are 
valid and enforceable by the Court, it 
appears to me to be very questionable 
whether the Advocate-General or any two 
Mahomedans having obtained tbe Advocate* 
General's consent would be entitled \ to 
bring a suit under section 9- of the 
Civil Procedure Code to have a scheme 
settled for it, or to interfere in the other 
ways mentioned in tbe section. Even if 
tbe majority of tbe descendants of tbe 
creator of tbe waqf consented, as in this 
case, to a scheme being settled by the 
Court, it appears to me that tbe Court 
should pause before interfering in a matter 
which on tbe face of it is more of a 
private family matter than one of a public 
nature. It is not, however, necessary to 
come to a decision on these points. 

1 have already stated my reasons for 
thinking that the suit should be dismissed. 
It only remains to notice that it was 
argued that the suit lay, notwithstanding 
the finding that the Pazundaung property 
bad not been dedicated under the Will, 
because one of tbe reliefs asked for was 
removal of tbe defendant Hndy from tbe 
trusteeship. 

A sufficient answer to this argument is 
that 1 lady was and is primarily adminis¬ 
trator of the estate: as such he holds the 
property, and in such capacity he has to 
account lor it. lie could not be removed 
from such trusteeship in a suit to which 
be is not a party as such administrator. 

J would dismiss the suit against all the 
parties and would award costs of the suit nr.d 
of this appeal to the Official Assignee against 


Voi. xxvni] 


INDIAN CASKS. 


OHAMP.SE V BHIMJI & CO. V. JAMS A FLO,'.: UILL< CO. 



the plaintiffs, and would direct that the 
other parties bear their own costs of tlie 
suit and appeal. 

The appointment of Receivers of the 
property will necessarily be revoked and 
cease on this decision, and the scheme 
settled will be set aside. 

Hartxoll, J.—I concur. 

Appeal allowed. 


BOMBAY HIGH: COURT. 

Original Side Civil Appeal No. 27 

of 1914. 

Civil Suit No. 572 of 1914. 

June 26, 1914. « 

Present :—Sir Dinshaw D. Davar, Kt., 
Acting Chief Justice, and Mr. Justice Heaton. 
CHAMPSEY BHiMJI & Co.,— Defendants 

—Appellants 
versus 

The JAMNA FLOUR MILLS COMPANY, 
Ltd.,—Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908), (). XXXIX, 
r. 2 — Mandatory injunction , whether can he granted 
on interlocutory application. 

A Court has power to remedy an injury or wrong 
by a mandatory injunction on an interlocutory 
application, [p. 122, col. 2.] 

FACTS appear from the followingjudgment 
of Macleod, J.—Plaintiffs are the lessees of 
certain premises for the unexpired period of 
a term of ninety-nine years from the 1st of 
April 1905 except the last eleven days there¬ 
of. The defendant lessors had covenanted 
to make and construct within one month 
from the date of the lease, and at their own 
expense keep and maintain, two pacea roads, 
each of the width of forty feet —the one lead¬ 
ing from Mount Road to the premises leased 
to the plaintiffs and the other from the Rose 
Cottage Lane as shown in the plan annexed 
to the lease. The lessees were to have 
complete right of way and access thereon, for 
themselves and their agents and for carts, 
vehicles, etc., at all times and for all purposes. 

The lessors in May last blocked up the 
road leading from the gate in the plaintiffs’ 
premises to Rose Cottage Lane, as shown 
in the photographs exhibited in this motion. 
Plaintiffs now ksk me to grant an injunc¬ 
tion restraining the defendants from keep¬ 
ing any debris on the road and from raising 


the level thereof to a greater height than 
before, so as to prevent the plaintiffs from 
making use of it as before. It is quite clear 
from the affidavits in this case that the defen¬ 
dants have at present, in breach of their 
covenant prevented plaintiffs from having 
access to the road leading from the premises 
leased to the Rose Cottage Lane. 

1 he defendants rely upon two grounds 

on which they object to the Court making 

any order. They first say that the plaintiffs 

have consented to the raising of the level 

road. They seem to rely upon a letter 

of the plaintiffs’ secretary of the 19th 

March 1914. There is no justification in 

that letter for the defendants’ contention. 
It runs thus :— 


We wish to draw your attention to 
the improvements being carried on in Rose 
Cottage Lane. We notice that this road 
will be raised considerably and will necessi¬ 
tate some alteration in the road leading 

Mi V 011 t0 R°se Cottage Lane. 
I he Mill-road is in a very bad state at 

present and we shall be obliged if you 
will arrange to repair it, and at the same 
time raise the level to that of Rose 
Cottage Lane. 

“Unless this is done before the monsoon 
we are afraid we shall have great difficulty 
in getting loaded carts out of the mill 

compound.” 


There is no room for any doubt regard¬ 
ing the construction of this letter. No 
one in his senses could have thought that 
Mr. Ingham meant by that letter that the 
defendants might raise the level of their 
road throughout the length to the level 
of the Rose Cottage Lane, thereby entirely 
blocking the plaintiffs means of access to 
that road unless the plaintiffs built a ramp 
on their own premises. That the defendants 
did not put this construction on that letter 
becomes quite clear when I turn to their 
letter of 2nd June, when they write therein, ‘if 
you require any slope for your convenience 
and purposes you can do it inside the 
compound of the mill.’ Defendants having 
blocked up the plaintiffs’ means of egress 
by the Southgate, calmly suggest that if 
the plaintiffs required any slope for their 
convenience inside the compound of their 
mill they might make it themselves. The 
evidence of defendants’ witnesses that $hey 
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heard Mr. Iiigham and other employees of the 
plaintiffs say that plaintiffs would make the 
slope inside the premises is an obvious fabri¬ 
cation. Snrondlu, the defendants contend that 
the Court has no power to make the ordei 
•'ranting direct relief pending the hearing ot 
the action. I do not think that so wide a 
limitation of the power of the Court exists. 
There must be an injunction restraining 
the defendants from further raising the 
level of the road, but I have no doubt 
that this Court has power to grant also 
an in junctson restraining the defendants 
from keeping the road at its present level 

so as to prevent the plaintiffs from making 

U s e of the road for taking their carts out 
through the south gate. Cases m which the 
Court will make what is in effect a 
mandatory order on an interlocutory appli¬ 
cation may be rare, but the Court has, in 
lliy opinion, power to make such an order 
before the suit is heard. It does not make 
much difference whether the order is 
made under Order XXXIX, rule 2, or under 
section 151. It cannot be that, when one 

party to a contract of lease has covenanted 
to allow certain means of ingress and egress, 
the" Court should have nopower to interfere, 
before the action is heard, to prevent the 
lirst party from breaking his covenant. 11 
the defendants’r ontention were correct, they 
might block up both the gates so as ♦<> 
r inline the plaintiffs to their premises until 

the suit has been decided. 

The injunction will go in this form:—The 
defendants until the hearing of this suit 
are restrained from obstructing tlm plaintiffs’ 
right of way and access to the road leading 
from their south gate to the Rose Cottage 

I jiiiie. 

Mi Sctdlaul (with him Mr. Ursm), ioi 
the Defendants-Appellants. 

Mr . Jardine, acting Advocatedieiieral, I'm* 

the Plaintiff's-Respondents. 


.1UMIMEXT. 

I)\\ w. \* Hv- C. •!.— In this appeal we do 
not think it necessary to trouble the learned 
Advocate-General to reply on behalf of the 
plaintiffs. The two grounds urged before 
us in support of the appeal are, tint I u, that 
this Court has no power to make an order of 
a mandatory nature on an interlocutory 


application, and secondly, on the merits that 
this order should not have been made. 

Having regard to the very clear wording 
of Order XXXIX, rule 2, and to the fact that 
this Court has always exercised the power 
of remedying an injury or wrong by a 
mandatory injunction on an interlocutory 
application, 1 have no doubt whatever that 
this Court has power to make a mandatory 
order on an interlocutory application. If 
the Court had no such power it would he 
in the power of a party to cause insufferable 
inconvenience and grave injury to another 
during the whole time that would elapse 
between the commission of the wrongful 
act and the hearing of the suit tiled to 
remedy the wrong and reciress the injury. 

Tlifcn as to the merits, it is desirable to 
say as little as possible as the whole matter 
remains to be investigated before Mr. Justice 
Macleod on the Oth of July. It would be 
sufficient for us to say that an order on an 
application of this kind is purely within the 
discretion of the learned Judge who hears 
the application. 

We have had read to us all the affidavits 
filed on this application and are not prepared 
to say that the discretion of the learned 
Judge was not in this instance exercised 
soundly and properly, and under the 
circumstances we see no reason whatever to 
interfere with the order made by the learned 
J udge. 

As to expediting the suit, the learned 
Counsel for the respondents says that be 
agreed only on condition that an injunction 
was not granted. The regulation of the 
hearing of suits is entirely within the power 
uf the Chamber Judge or tlie Judge to whom 
fhe suit is assigned for interlocutory appli¬ 
cations, and the learned Judge in the Court 
below was entitled to make this order for an 
early bearing, quite independently of the 
parties' consent. 

IliiATON, .1.—1 only wish to add that what¬ 
ever view may le taken of the general 
question of mandatory injunctions under 
Order XXXIX, rule 2, I think this injunc¬ 
tion must be maintained. It is in form a 
restraining injunction and though in effect 
it may require the defendant to undo some 
part of that which he has already done, I do 
not think its effect is such as to pass outside 
the kind of relief which, 1 believe, is intended 
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to be given by rule 2 of Order XXXIX. 1 
speak having regard io the particular facts 
of this particular case. 

Appeal dismissed with costs, includ¬ 
ing costs of the application of the 23rd 
June 1914. 

.-1 ppeal dtsm issed. 


CALCUTTA HIGH COURT. 

Appeal from Order Xo. 354 of 1913 with 

Rule Xo. 796 of 1913. 

January 13, 1915. 

present :—"Mr. Justice X. Cliatterjea and 

Mr. Justice Greaves. 

SUR J AMU L L A G A RIVAL A — P la i stiff 

—Appellant 
versus 

RAM CHAXDRA MISTRY and others— 

Defendants—Respondents. 

Ciril Procedure Code fAct I 'of 190JQ, O. X\I, r. 52, 
scope of—Attach went—Application for format attach¬ 
ment under 0. XXI, r. 52 —Precious attachment, effect 
on. 

Order XXI, rule 52, is not restricted only to cases 
in which the property sought to be attached is in 
the custody of a Court other than that executing 
the decree but also provides for attachment where 
the property is in the custody of the same Court, 
[p. 125, col. 2.J 

Where the property to be attached is in the 
custody of any Court, the attachment in the words of 
Order XXI, rule 52, shall be made by a notice to 
such Court that such property may be held subject 
to the further order of the Court. ! p. 120, col. l.J 

Harsukh v. Maghraj , 2 A. 345, distinguished. 

If there was an attachment, the mere fact that 
the respondent by way of abundant caution prayed 
for formal attachment in strict compliance with the 
terms of Order XXT, rule 52, would not takeaway the 
effect of the attachment already made. [p. 120, col. 2.] 

Appeal from an order of the Sub-Judge of 
Pabna and Bogra, dated the 10th April 1913. 

Babus Procash Chandra M it ter and Susil 
Madhab MuJlick , for the Appellant. 

Mr. C. 11. lias and Babu Hiralal Chak- 
ravarti, for the Respondents. 

JUDGMEXT.—By an indenture of mort¬ 
gage, dated the 24th January 1910 and made 
between Shyamlal Chatterjee of the one part 
and the respondents to this appeal, Ram 
Chandra Mistry and others (hereinafter 
called the mortgagees) of the other part, 
.Shyamlal Chatterjee, in . consideration of 
a previous advance of Rs. 5,178-11-9 made 
• to him by the mortgagees and of further 


advances to be made to him by them upto 
Rs. 20,000 (including the said sum of 
Rs. 5,178-11-9), mortgaged by way of floating 
charge his beneficial interest in the trade 
or business of contractor of stone collec¬ 
tions, petty contracts and all and every 
kind of contract works undertaken by him 
and carried on at Jainti and elsewhere 
under the Quarrying Division, Lower Ganges 
Bridge, or wherever the trade or business 
might be carried on thereafter either under 
the Quarrying Division, Lower Ganges 
Bridge, or under any one else who employed 
him, and also all books and other debts 
then due or thereafter to become due and 
owing to him on account of the said trade 
or business either from the Quarrying 
Division, Lower Ganges Bridge, or from any 
other source, including all cheques, cash, 
etc., that lie might receive or become entitled 
to in connection with his said work or 
business of a contractor that were then 
existing' oi which might thereafter be 
secured by him and all contracts and 
agreements, benefits and advantages, that 
had been or might thereafter be entered 
into with him or which he might or could 
be entitled on account or in respect of 
the said trade or business and also all 
stock in trade, materials, goods, fixtures, etc*., 
present or future, in connection with the 
contract business. The indenture contained 
a provision for the payment of interest 
on all sums advanced or to he advanced 
at the rate of Rs. 12 per cent, per annum 
with half-yearly rests and also a provision 
that Shyamlal Chatterjee would not without 
the mortgagees’ consent in writing charge, 
hypothecate or mortgage the mortgaged 
premises. 

The mortgage was presented for regis¬ 
tration at Darjeeling on the 26th January 
191U and was registered there on the 2nd 
February 1910. 

Subsquently by an indenture, dated the 
22nd Xo vein her 1910 and made between 
Shyamlal Chatterjee of the one part 
and Surjamull, the present appellant, of the 
other - part, after reciting that Surjamull 
had already advanced money to Shyamlal 
Chatterjee to the extent of about rupees 8,000 
and that . Surajmull had - agreed - to 
make from time to time further advances 
not exceeding,with the sum already advanced, 
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Hs. 20,000 at any one time which .Shyam- 
lal Chatterjee agreed to re-pay with in¬ 
terest at the rate of Hs. 36 per cent, per 
annum , and that Shyamlal Chatterjee 
would execute a power of attorney in 
favour of Surajmull authorising him to 
receive all monies which should from time 
to time be payable to Shyamlal Chattel jee 
by or from the Eastern Bengal State 
Railway in respect of the work done by 
Shyamlal Chatterjee in terms of the contract 
already secured or to be secured in connection 
with the left or right bank of the Lower 
Ganges Bridge and would get the power 
of attorney registered with the Eastern 
Bengal State Railway authorities, Shyamlal 
Chatterjee covenanted with Surajmull to 
re-pay the sums already advanced with 
interest at the rate ol Rs. 36 per cent, per 
annum and not to draw or receive from 
the Eastern Bengal State Railway autho¬ 
rities any money payable in respect of 
the said work until the advance and 
interest were re-paid and not to revoke 
the power of attorney. 

Shyamlal Chatterjee executed power- 
of-attorney on the same day in favour 
of Surajmull, nominating Surajmull his 
attorney to apply for payment and to 
receive all sums of money due and payable 
to Shyamlal Chatterjee from the Eastern 
Bengal State Railway authorities in respect 
of any bill or bills of Shyamlal Chatterjee 
in connection with any work done or to 
be done by Shyamlal Chatterjee under 
any contract or contracts already secured 
or to be secured by him and to give proper 
receipt for the same, it does not appear 
that this power ol attorney was ever 
registered with the Railway Company. 

On the 9th March 1912, the mortgagees, 
under the indenture of the 21th January 
1910, recovered judgment against the 
representatives of the estate of Shyamlal 
Chatterjee in the Court of the Subordinate 
Judge at Darjeeling forks. 34,3*8-15-9 and 
costs, and a declaration of lien was made 
in their favour over the property covered 

by the mortgage to the extent of Hs. 20,000. 

The appellant was made a party to the 
suit but was subsequently dismissed there¬ 
from, the Judge agreeing with the contention 
put forward on his behalf that he was 


not a necessary party and stating that if 
the appellant had any claim to the property 
covered by the deed of hypothecation he 
could put it forward in the execution 
proceedings. 

On the 15th May 1912, an order was 
made by the Subordinate Judge of Pabna 
in the respondents' suit directing the 
registration and attachment of the money 
due to the estate of Shyamlal Chatterjee 
from the Executive Engineer of the Left 
Bank Di vision, Paksey and Quarries Division, 
Lo wer Ganges Bridge, Paksey, for the work 
done at Jainti, and on the 28th May 1912, 
a letter was written by the Subordinate 
Judge of Pabna to the Examiner of 
Accounts, Lower Ganges Bridge, Paksey, 
stating that the sum of Rs. 4,000 and other 
money bills due to the heirs of Shyamlal 
Chatterjee for the works scheduled to the 
letter were attached by the Court at the 
instance of the respondents and requesting 
the Examiner to hold the moneys as per bills 
or otherwise under attachment until further 
order of the Court. The appellant on the 
2Sth January 1911 instituted a suit for 
recovery of the moneys due under the 
indenture of the 22nd November 1910 and 
applied for attachment, the order for which 
was made absolute on the 5th April 1911, 
and on the 22nd May 1912 the appellant 
obtained a decree against the heirs of 
Shyamlal Chatterjee for Rs 12,771-5-3 and 
costs and on the 23rd May 1912, an 
order was made in the suit for the registration 
and attachment of the bills payable to 
Shyamlal Chatterjee's estate in the office 
of the Executive Engineer, Left Bank, and 
Quarry Division, Lower Ganges Bridge, 
Paksey, and on the 30th May 1912 and 
1st June 1912, the Officiating Subordinate 
Judge of Pabna wrote two letters to the 
Executive Engineer, Quarry Division, Lower 
Ganges Bridge, Paksey, requesting that 
two sums of Rs. 4006-8-10 and Rs. 9,970-12-S 

be sent to the Court for payment to the 
appellant. Plie Examiner of Accounts on the 
12th-13th June 1912 sent Rs. 12,284-5-4 

in payment of the amounts referred 
to in the letters of the 30th May 1912 
to the Subordinate Judge of Pabna, but on 
the 20th June 1912 an order was made 
that the appellant was not to receive any 
payment of the money pending the disposal 
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of the respondents’ application for rateable decree^ amT-we were referred to the case of 

distribution. Hamth-li v. Meghraj (1). The decree was 

The two execution cases eventually came further attacked on the ground that it con- 

on for hearing together before the Subordinate tained no direction for sale and that it is 


Judge of Pabna, the respondents asking too vague to be enforced, as it does not specify 

that the question of title and priority in the property to be included. 


respect of the money in Court should be 
decided under Order XXI, rule 52, Civil 
Procedure Code, and that a declaration should 
be made in their favour that the appellant's 
right to the money in Court was subject to 
the charge created in favour of the respond¬ 
ents by the indenture of the 24th January 
1910 and the decree of the 9th March 1912 
of the Darjeeling Court, and in the alternative 
they asked for rateable distribution under 
section 73 of the Code of Civil Procedure. 
The appellant contended that Order XXI, 
rule 52, did not apply and that tlie executing 
Court could not decide the question of 
priority between rival decree-holders except 
under section 73 of the Code of Civil 
Procedure and that the respondents had no 
lien on the money and had abandoned their 
position as charge-holders. The Subordinate 
Judge decided against the appellant’s conten¬ 
tions and found that the respondents had es¬ 
tablished their lien on the whole of the money 
in Court. The appellant now appeals agains 
this decision on the following grounds:— 

(1) That Order XXI, rule 52, is not applic¬ 
able as it only applies when the money is in 
some other Court than that in which the 
order for attachment is made, the object 
of the rule being to prevent a conflict of 
jurisdiction between two Courts and not to 
attach property, and that the proper section 
to proceed under in a case like the present 
is section 73 of the Civil Procedure Code; 

(2) that even if the order is applicable, it is 
only applicable to a case in which the money 
is in the custody of the Court before the 
application for attachment is made and 
that it does not apply to cases like 
the present where the money did not come 
into Court until after the application for 
attachment was -made, and when if in fact 
any attachment was made the money was 
not then in Court; (3) that there never 
was in fact any attachment by the respond¬ 
ents after the money came into Court and 
that the Court accordingly could not decide 
the question of priority ; (4) that the decree 
of the respondents was not executed as a 
mortgage-decree and is in fact only a money 


With regard to the first contention, in 
our opinion, Order XXI, rule 52, is clearly 
applicable to a case like the present and we 
see no reason to narrow the words of the 
rule so as to make it applicable only to a 
case in which the property sought to be 
attached is in the custody of a Court other 
than that executing the decree, and there is 
no other section in the Act providing for 
attachment where the property is in custody 
of tlie same Court. Order XXI, rule 4(5 
excepts property deposited in or in the cus¬ 
tody of any Court from the operation of the 
rule and section 73 relates to rateable dis 
tribution. 

This really disposes of the appeal, but as 
the other contentions were argued in consider¬ 
able detail before us and as we are asked to 
exercise our revisional jurisdiction under 
section 115 of the Code of Civil Procedure, 
we have considered them and embody our 
conclusions in this judgment. 

With regard to the second and th>rd 
grounds, the facts appear to be these. The 
respondent in his application, dated the 16th 
May 1912 for execution of his decree, prayed 
for attachment and sale of the properties of 
the judgment-debtor, and the Court ordered 
that the money due to the judgment-debtor 
from the Executive Engineer might be 
attached. There is on the record the draft 
of a letter from the Court to the Examiner 
of Accounts, informing him that the moneys 
and bills due to the judgment-debtor in 
his hands were attached by tlie Court, and 
requesting him to hold tlie moneys as per bills 
or otherwise, under attachment until further 
orders of the Court. It is said that there is 
nothing to show' that the letter was actually 
sent. But in the respondent’s application, 
dated the 15th June to the Court, he stated 
that rnbakar of attachment had been sent. 
The Court ordered the petition to be put up 
in the presence of the Pleaders of both parties 
on the 17th June, and we do not find any 
exception taken to the said statement in the 

(1) 2 A. 345 at p. 347. 
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petition, either by the Court or by the 
appellant, which indicates that the statement 
was correct. The said attachment, however, 
related to the monies in the hands of the 
Engineer. They had not then come into 
Court. The cheques arrived in Court on the 
18th June 1912 in pursuance of the Court s 
order on the application of the appellant. 
On the 15th June the respondents presented 
two petitions to the Court, by one of which 
he complained that the appellant was trying 
to take out, in disobedience of the Court's 
order, the monies and bills and praying that 
they might be kept under attachment and 
that a ruhafoir might be sent soon, and 
by the other petition he prayed that the 
cheques which had arrived in Court that day 
and which the appellant was trying to take 
out, might be kept under attachment by an 
order under a rnhakar of the Court and that 
the same might not be made over to the 
appellant. He also prayed for criminal pio- 
secutiori of certain persons for disobedience 
of the Court's order passed in his execution 
case. The Court thereupon made the follow¬ 
ing order:— On the application of the decree* 
holder for withholding the payment of money 
to Surajmull Agarwala, decree-holder, in Exe¬ 
cution Case No. S I of 1912. bet the prayer 
be allowed,” and it appears from the order- 
sheet in Execution Case No. 81 of 1012 that 
the appellant was directed not to receive 
any payment of money deposited into the 
treasury unless and until the application of 
the respondent (erroneously described in the 
order as an application for rateable distribu¬ 
tion) was disposed of. It is true the order- 
sheet merely mentioned the prayer for with¬ 
holding the money, but we think the order 
virtually amounted to an attachment. There 
is no doubt that the respondent did apply 
for attachment of the money in the custody 
of the Court, and though there was not the 
formal order that the money be attached (that 
being the ground for the appellant’s con¬ 
tention that there was no attachment), the 
Court ordered the money to be held subject 
to the orders of the Court. Now, where the 
property to be attached, is in the custody of 
any Court, the attachment, in the words of 
Order XXT, rule 52, shall be made by a 
notice to such Court that such property may 
be held subject to the further order of the 
Court, and this was what was done. 

On tlie 1th January 1013, the Subordinate 


Judge directed the respondent to put in a 
petition within two weeks stating the section 
of the Code under which he could set up a 
miscellaneous case making the decree-holder 
in the other execution case as opposite party 
and try the matter in controversy between 
them in a regular way, as he was unable to 
find from the records in the two execution 
cases a regular petition of claim to or 
objection to the payment of riioney brought 
under attachment,” and that ‘ till then the 
money under attachment will be held as it 
is." The respondent accordingly on the 11th 
January 1918 made an application praying 
that a formal order of attachment in strict 
literal compliance with the provisions of 
Order XXI, rule 52, might be made, but he 
asserted that the application for attachment 
of the money in Court which was made on 
the 15th June 1912, had been granted by 
the Court and that attachment was in 
effect made, but that in order to obviate any 
objections that thereafter might be raised, 
he applied for a formal order of attachment 
under Order XXI, rule 52. 

On the 26th April the respondent applied 
for amendment of his application for 
execution of decree. These petitions were 
rejected on the 10th May 1918 and on the 
16th May 1918, the Court decided the ease 
in favour of the respondent. The appellant 
relics upon these petitions and the order 
rejecting them, and upon the fact that res¬ 
pondent's Counsel pressed for the said 
amendment and for the attachment of the 
amount in Court, as showing that no attach¬ 
ment was effected at all. It seems to ns, 
however, that the Court in rejecting the 
petitions considered them to be unnecessary. 
In any case if there was an attachment, 
as we think there was, effected on the 17th 
Juno 1912, the mere fact that the respondent 
by way of abundant caution prayed for formal 
attachment in strict compliance with the terms 
of Order XXI, rule 52, would not takeaway 
the effect of the attachment already made. 
The order of the 4th January that “till then 
the money under attachment will be held 
as it is,” shows that the Court also thought 
that the money was under attachment. 

We are accordingly of opinion that there 
was also an attachment of the money after 
it come into the custody of the Court. 

With regard to the frmth ground rrged by 
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the appellant and the form of the decree, 
we do not see that there was any necessity 
13 direct an account of what was due to the 
respondents in respect of their mortgage, 
as the amount due was found by the judgment 
and is stated in the decree and the property 
charged is sufficiently identified in tlie decree 
and in fact it was not seriously disputed 
before us that the money in Court was cover¬ 
ed by the respondents’ charge. With regard 
to the contention of the appellant that the 
decree is faulty in form as it contains no 
order for sale, of course the decree-holder 
is responsible for getting a decree in such a 
form that he can enforce it, but we see 
no difficulty here in the respondents’ way 
on this account As they have a decree declar¬ 
ing a charge on certain sums of money and 
other things and as there is now in Court 
a sum of money which, as above stated, is 
clearly covered by their charge, we see no 
reason why once tha priority of the charge is 
established (as in fact has been done) they 
should not receive payment of this sum. We 
know of no authority that debars us from 
so holding on the ground that the 
mortgage-decree in a case like the present 
must be in a particular form. With 
regard to the case of Harsukh v. Meghraj 
(1), it does not appear from the report what 
property was there charged, but the case of 
Muhik Fuqueer Bahhsh v. Manolinr Das (2), 
which was referred to and which is stated 
in the head-note to have been followed, was a 
case of a charge upon immoveable pro¬ 
perty, when different considerations applj r ; 
accordingly if the property charged in 
Harsukh v. Meghraj (l) was immove¬ 
able property, the decision is not ap¬ 

plicable to the present case, but in any case 
the decree in that case did not as here 
contain a reference to the property covered 
by the deed of hypothecation, which issuffieient 
to distinguish it from the present 

case. The other cases quoted to us depend 
on the particular circumstances of the case 
and do not cover the present case. 

There remains for consideration the question 
of priorities. In the present case neither 
party seems to have thought fit to perfect 
their charge by giving notice to the persons 
who were to make the payments to their 
mortgagor and accordingly aparc from any 


question of notice the respondents’ charge 
which is prior in date must prevail. The 
District Judge, moreover, has fixed the ap¬ 
pellants with notice and although in our 

view this is not clearly established, it is dif¬ 
ficult to believe in view of the rate of in¬ 
terest charged that the appellants did not 
know of the respondents’ charge. 

The appeal accordingly fails and must be 
dismissed with costs, 10 gold molt nr*. 

No order will be made upon the Rule 
which will be dismissed. 

-1 ppo<11 (hsmtsst 't /, 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 147 of 1912. 

June 18, 1914. 

Present: Mr. Justice Beaman and 
Mr. Justice Hayward. 

A EA IDAS NARANDAS and others_ 

Plaintiffs—Appellants 

versus 

BAI HARI Defen dant—Respondent 

Bhnt,.1ari and Xarwadari Art (Bun. Art V p/ 1862) 
*• tenant of lands in a Bha«'— Vie* 

nation by tenant of his. share, whether t ,ennlssihle - 
t ollector, whether ean s >t aside alienation 

Where rights arc found to have existed before the 
Bhagdari and Narwadari Act, in persons not 
niomsolyos hhuyrfars or artnerttfars bur the locus of 
whose rights falls within wh.it are railed the Bhaqs 
or shares in the bhrn/dari and nanradnri village 
these rights are not any portion of such Blimjs 
or shares of bhrujduri or narwadari village etc 
within the meaning of section 3 of the Bhagdari 
and Narwadari Act and the prohibitions against 
alienation contained therein do not apply 12 R 

col 2.] 11 ‘ LI 

Where, therefore, a permanent tenant of lands in a 
bliai/ before the passing of the Act, sold in 1907 his 
interest in the lands to the plaintiffs, but the sale was 
set aside by the Collector who put the defendant 
(the owner of the entire bh:uj) in possession in a 
suit to recover possession: 

Held , (l) that the alienation by the permanent 
tenant was not prohibited by section 3 of the Act and 
was not null and void [p. 129, col. 1] ; and 

(2) that the Collector was wrong in removing the 
plaintiffs and putting the defendants in possession 
[p. 129, col. 1.] 

Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal 
No. 208 of 1910, confirming the decree passed 
by the Subordinate Judge of Umreth in 
Civil Suit No. 484 of 1909. 

Mr. G. K. Farekli , for the Appellants. 

Mr. G. N. Thakor } for the Respondent. 


(2) (1870) 2 N. W. P. H. C. R. 29. 
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JUDGMENT. 

Beaman, J.—One Sakliidas, claiming to 
be a permanent tenant of lands in a bhag, sold 
bis permanent tenancy right to the plaintiffs. 
The Collector, after the death of Sakliidas, 
intervened under section .2 of Bombay Act 
V of 1862, removed the plaintiffs, and 
placed the bhagdar, now defendant, in 
possession The plaintiffs then brought 
this suit and the Courts below decided 
against them. 

On second appeal a Bench of this Court 
consisting of Scott, C. J., and Chandavarkar, 
J., remanded three issues to the lower 
Appellate Court. The first two are interest¬ 
ing, because they indicate clearly enough 
that at that time the learned Judges were 
disposed to think that if permanent tenants 
existed in these bhagdari and uancadari 
tenures, their rights of alienation 'could 
only be restricted by custom. It might be 
difficult to reconcile that opinion with 
another decision given by Scott, C. J., and 
Batchelor, J.. hi Jijibhai v. Nngji (1), but 
for the purposes of this judgment it will be 
sufficient, I think, to confine that case to 
its own facts, bearing in mind particularly 
the course of this litigation. 

These three issues having been found 
upon by the lower Appellate Court, the first 
two virtually in favour of the present 
plaintiffs-appelhints, the case came on a 
second time before Scott, C. J., and Batchelor, 
J. Those learned Judges again remanded 
two issues to the lower Appellate Court 
because in the then state of the record it 
did not appear that it had either been 
found on the evidence or admitted that the 
plaintiffs vendor was a permanent tenant. 
The lower Appellate Court has found on 
the two issues so remanded that the plaintiffs’ 
vendor was a permanent tenant, and that 
the permanent tenancy dated back to a 
time prior to tin* passing of the bhagdari 
Act of 1862. This is clearly a finding of 
fact, and the decision of the case must be 
based upon the vendor of the plaintiffs 
having been a permanent tenant of the 
land within a IJiag before the enactment 
of 1862. Having regard to the policy of 
that Act expressed in the preamble, and to 
the general reason of its provisions in respect 

01 M fad. Cas. 76!; 11 Horn. L. K. 093. 


of alienations, we think that it is not 
necessary to give an absolutely literal and 
verbal interpretation to the very sweeping 
language of section 3. But even were that 
necessary, we should still with some con¬ 
fidence hold that cn the facts found a 
permanent tenancy precedent to the passing 
of the Act of 1862 was a right in the per¬ 
manent tenant not described in section 3 
by the words “any portion of a 6/m</or share, 
etc." As we understand that section, its 
intention was to preserve a certain tenure, 
called the bhagdari or uancadari tenure, 
and the status of persons enjoying that 
tenure and the means devised by the 
legislature were clearly intended to prevent 
the dismemberment of lands belonging to 
such privileged classes under that tenure. 
But we think that it cannot be said 
that the mere geographical position of the 
lands held in permanent tenancy before the 
passing of that Act ^necessarily prevents 
alienations of such tenancies within either 
flie verbal definition or the spirit of sec- 
t' on & U the learned Judges who first 
remanded this case were right in contem¬ 
plating at least the possibility of an exist¬ 
ing permanent tenancy, should such be 
found, being alienable, unless restricted by 
custom, not withstanding the provisions of 
section 3, then there would bo no difficulty 
whatever in holding after the findings of 
fact on the second remand that the plaint¬ 
iffs vendor was such a permanent tenant 
before 1862, and that no custom has been 
proved restricting his right of alienation. 
1 lie principle to which we seek to give 
effect, although it may be difficult to re¬ 
concile with the single decision I have re¬ 
ferred to in Jijibhai v. Nagji (1), is at least 
intelligible, simple and capable of uniform 
application, and that is, that where rights 
are found to have existed before the 

Bhagdari Act, in persons not themselves 
bhagdars or uancadars , but the locus of 
whose rights fell within what are called 
the Wings or shares in the bhagdari and 
nancadan village, those rights never were 
any portion of such bhags or shares 
of bhagdari or uancadari village etc.” 
within the meaning of section 3, and, there¬ 
fore, it will follow naturally that the 

prohibitions against alienations contained in 
section 3 would have no applicability to the 
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lass of cases we are describing. It appears 

to us that this is clearly such a case, and, 
therefore, that the alienation by the per¬ 
manent tenant to the present plaintiffs was 
not prohibited under section 2, was not 
nul and void, and, therefore, the 

plaintiffs. in re,no ™* the 

, F °r * heS , e . reas °ns we think that the 
p amtiffs claim, including mesne profits, 
to be determined in execution, must be 
decreed with all costs. 

H-mvARD, J —I entirely concur. It appears 
to me that the permanent tenancy was a 
good alienation inasmuch as it took effect 
before the passing of the Bhagdari Act 
(Bom. Act V of lfc62). The permanent 
tenancy so created thereupon ceased to be any 
portion of the bhag. It became independent 
property carved out of what was previously 
the bhag. The only rights left were the 
rights to receive rent from the permanent 
tenant. That was the only interest left in 
the. bhag. No custom has been shown 

limiting in any way the right of alienation 
of a permanent tenant and there would 

ordinarily be nothing to prevent a permanent 
tenant giving full rights to his alienee, 
notwithstanding the fact that on failure of 
his own heirs there might, in default of 
alienation, have been a reversion to the 
bhagdar. The only property rendered 
inalienable was the right already referred 
to of receiving rent from the permanent 
tenant which remained vested in the 
bhagdar. That and that alone could 
properly be held to come within the definition 
of portion of a bhag ” and to have been 

rendered inalienable by the subsequent 
passing of the Bhagdari Act of 1S62. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1499 of 1913. 

January 18, 1915. 

Present:— Mr. Justice Piggott. 
Musammat DULARI and another— 
Plaintiffs—Appellants 

VS VSllS 

LAL BAHADUR SINGH —Defendant— 

Respondent. 

oitgcige Redemption not allowed before 59 years 
No dog on equity of redemption. 


Where a mortgage-deed ensured to the mortgagee 
possession for .39 years before the mortgagor' was 
entitled to redeem: 

IfrLl, ilia! ilie mortgage eould mu he redeemed 
before the expiration of I lull period. p. HiO, eol. I. 


Second appeal from the decision op Hie 
District Judge of Benares, dated the 18th 
August 1913. 


Mr. Harnandan Prasad, for the Appellants. 

Dr. J. A. Sen, for the Respondent. 

J! DGMENT.—This was a suit for redemp¬ 
tion of a usufructuary mortgage, dated March 
14th, 1898. The suit was instituted on the 
19th of July 1912. It has been dismissed by 
the District Judge, on the ground that it was 
premature as the term* of the deed provided 
for redemption only after the expiration of a 
period of 59 years. The first point taken in 
appeal is that the plaintiffs were entitled to 
redeem before the expiry of the term, because 
the defendant had himself broken an impor¬ 
tant stipulation in the contract by neglecting 
to pay the sum of Rs. 75 due to one Batore, 
who was a usufructuary mortgagee of a 
portion of the land in suit. This plea was not 
very clearly taken in the memorandum of appeal, 
but it was based in argument on the case of 
OhhatJeu Rai v. Baldeo Shiikul (1). I so far 
accepted this contention as to remand two 
issues to the Court below in regard to the 
position of Batore and to the paying off of his 
prior mortgage. The findings returned dis¬ 
pose of the appellants’ contention on this 
point, as it was found that Batore was in 
possession as mortgagee until he was redeem¬ 
ed by the defendant in accordance with the 
stipulation in the deed now in suit. The 
second plea raised is that the deed in suit does 
notin terms preclude redemption prior to the 
expiration of the period of 59 years. I have 
read the deed. It appears to me to be so 
drafted as to ensure to the mortgagee posses¬ 
sion for 59 years before the mortgagor is 
entitled to redeem. The third plea taken is 
that it lay on the defendant to prove that the 
transaction was fair and bona fide. Accord¬ 
ing to the pleadings in the Court of first 
instance it was alleged that the original 
mortgagor, Musammat Nanka, was induced to 
sign the deed in suit fraudulently in 
ignorance of the fact that the term of 59 
years was entered within which the mortgage 
could not be redeemed. The District Judge 


(1) 17 Ind. Cas. 340; 10 A. L. J. 330; 34 A 659 
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lias found that tlie executant of the deed was 
not a pnrdannshin lady and he refers to the 
fact that she appeared personally before the 
Sub-Registrar at the time when the deed was 
registered, in argument before me stress 
has been laid on the fact that the mortgagor 
was a tenant of the mortgagee. It was not 
the plaintiffs’ case that the mortgagor did 
understand the stipulation in the deed which 
allowed the mortgagee possession for a period 
of 59 years, but that her assent to the same 
was induced by undue influence. This case, 
therefore, cannot be brought within the terms 
of section lb of the Indian Contract Act, IX 
of 1S72; nor should I be prepared to bold 
that the relations between tenants-at-fixed- 
rates and zemindars in the eastern districts 
of these provinces are presumably such that 
the latter are in a position to dominate the 
will of the former. Evidence was given in 
the case both by the mortgagor and by the 
mortgagee, and in view of the finding of the 
lower Appellate Court against the plea of 
fraud set up in the plaint, I do not think the 
plaintiff can claim to have the stipulation 
postponing redemption for a period of 59 years 
set aside, merely on the argument that it 
appears under the circumstances somewhat 
onerous. This appeal, therefore, fails and I 
dismiss it with costs, including fees on the 
higher scale. 

.1 ppeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Api’eai. No. 527 of 1913. 

June 29, 1914. 

Present: —Mr. Justice Beaman and 
Mr. Justice Hayward. 

NARANDAS VRJJBHU KHAN DAS and 
on i !•: us — J )kf i -:ndan t.s— Arm lan ts 

versus 

BAI SARAS\VATI —Plaintiffs Nos. 1 and 

2—Respondents. 

117// Legatee not in eristencr at death of test line _ 

Construction —Intention — Life-estate to daughter — 
Clift over to cousins failing male issue to daughter. 

In construing Wills tin* Courts must look at and 
give effect to tlie intention of tlio testator, [p 131 
col. 2.] 

Where a Will gave first a life-estate to the testator's 
widow and on her death a life-estate to his daughter 
and further .provided that in the event of tlio 
daughter having a male child he was to take the 


whole estate of the testator on attaining the age of 18 
and that the testator’s cousins, who wore appointed 
general executors of the Will and also trustees for 
the minor son of the testator’s daughter, were 
to get the estate absolutely should the daughter die 
without male issue: 


Held , that the dominant intention of the testator 
after providing a suitable life-estate for his widow 
was to give the whole of his property to his grand¬ 
son and in the event of that being defeated, his 

intention was to retain the estate in his own family, 

• • 

and, therefore, the daughter could not get the estate 
absolutely. [ p. 131, col. 2.] 


Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal 
No. 5i)0 of 1911, confirming the decree passed 
by the Additional Joint Subordinate Judge 
at Ahmedabad, in Civil Suit No. 414 of 

1909. 

Mr. G. K. Thakor , for the Appellants. 

Mr. M. K. Mehta , for Respondents Nos. 1 
and 2. 


JUDGMENT.—In this suit the plaintiff, 
Bai Saraswati, daughter of the testator, 
Mahasukhram, sued on behalf of herself 
and her minor son for the construction of 
a Will. It lias been contended on behalf 
of the appellants, the cousins of the 
deceased testator, that the minor has not 
been properly represented in this litigation 
since his interests are manifestly in conflict 
with those of his natural mother, Saraswati. 
In the view wo take, however, we think 
that it is impossible that the minor could 
be prejudiced. It lias not been contended 
here, and we think that it could not be 
contended, that upon any construction of 
the \\ ill the minor would obtain any 
portion of the estate, nor is lie under the 
Hindu Law an heir to the deceased in the 
event of there being an intestacy. The 
minor, therefore, has clearly no real interest 
in this suit. The contest lies between 
Saraswati, who in the event of an intestacy 
would take the whole estate, and the 
cousins of the deceased Mahasukhram, who 
are the appellants here. 

Both the lower Courts have found that 
upon a proper construction of the Will there 
is an intestacy, and that the daughter 
Saraswati is, therefore, entitled to the 
whole estate. We think the learned Judges 
below were in error. The Will is the work 
of an inexpert layman, and it would be 
unreasonable to look for too great technical 
accuracy in its composition. But reading i$ 
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as a whole we can feel no doubt as to the 
general scheme of the Will and what the 
real desire and intention of the testator 
were. Briefly the Will provides first a life 
estate for his widow, Parvati. She has 
since died. Next the Will provides that 
on the death of Parvati, his daughter 
Saraswati should have a life-estate of Rs. 150 
and the rent of a house. In the event of 
his daughter Saraswati having male 
children or a male child, that male child 
(.or possibly male children, if there should 
be more than one) is or are to take the 
whole estate of the testator on attaining 
the age of 18, and then bearing a good 
character. Presumably, if Saraswati should 
then have been surviving, the testator’s 
intention was that her sons should provide 
for her, as no provision appears in the Will 
for the continuance of her maintenance 
after her male issue should have attained 
the age of eighteen years and at that time 
borne a good character. The appellants’ 
cousins or, as they are called in this Will 
sometimes, brothers of the deceased 
testator, are the general executors of the 
Will and trustees of the life-estates provided 
in the Will, and also trustees for the 
minor male son or sons of Saraswati until 
they should attain the age of 18. Then 
follows a clause which has given rise to 
the main contest in this suit, and that is, 
that should Saraswati have no male issue 
then on her death, that is to say, on the 
termination of her life-estate, the whole of 
the testator’s estate is to go to the appel¬ 
lants, his cousins, absolutely. 

Now Saraswati bore no male child during 
the life-time of the testator. The intended 
bequest therefore, to her male issue, 
should she have any, fails under the rule in 
the Thgore case : Jotindra Mohan Tagore v 
Ganendra Mohan Tagore (1). After the death 
of the testator she has had male issue, 
and her son, the minor in this suit, still lives! 
It has, therefore, been contended, and that 
contention has prevailed in both the Courts 
below, that by reason of the apparent 
condition, namely, should Saraswati have no 
sons (that condition not having been 
fulfilled) the appellants cannot take after 
the death of Saraswati, and since the intended 
bequest to the son actually in existence 



(l) 9 
Sixth. 


L. It. 377; 18 W. It. 359; I. A. Sup 
L\ C. J ; 092; 3 Sar. P. C, J, 80, 


VQl. 47; 


cannot take effect either, there is an 
intestacy. YY e are entirely unable to accede 
to this contention. What we are to look at 
and, if we are able to ascertain, give effect 
to, is the intention of the testator. In doing 
so, we must be governed by general principles 
such as are to lie found stated in cases like 
that of Jones v. Tf esteomh (2) and many 
others in the English Law Reports. Now 
here it is perfectly clear that the dominant 
intention of the testator, after providing a 
suitable life estate for his widow, was to 
give the whole of his property to his 
grandson. That intention has unhappily 
been defeated as no grandson was alive at 
the date of his death. Failing this it is 
equally clear that his dominant intention 
was to retain his estate in his own family, 
that is to say, in the hands of the appellants, 
his cousins. To the best of his ability he 
appears to us to have carefully guarded 
against the effect of there being an intestacy, 
namely, his estate passing absolutely into 
the hands of his daughter Saraswati. 

Nor do we think that so literal and strict 
a construction ought to be put on the 
condition annexed to the appellants’ taking 
the estate after the death of Saraswati. 
That this could not have been the testator’s 
intention is perfectly clear from other 
clauses in the Will. Thus he express^ 
annexed a condition in the event of his 
grandson taking the estate that the boy 
shall attain the age of 18 and shall be of 
good character. Clearly then if the Will is 
to have any meaning he must have con¬ 
templated the possibility of his grandson, 
should any such have been in existence 

at his death, not attaining the age of 18 
or not being of good character at that time, 
and in either event, although this is not 
actually expressed, it would be equally 
clear that he meant the appellants to take 
the estate after the death of Saraswati 
precisely as though no son had been born 
to her. In our opinion, therefore, it would 
clearly defeat the intention of the testator, 
were .we to adopt the view that in the 
events which have happened there has been 
an intestacy and so give the whole estate 
to Saraswati. As between her and appel¬ 
lants it is clear beyond all possibility of 

„ (2 l OVll) 1 Eq. Cas. Abr. 245; Prce. Ch. 316; Gilb 
Eq. R. 74; 21 E, R, 1022. 
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argument that the testator preferred the 
appellants, and desired that they should 
take the whole estate after having provided 
a suitable mainlenanee for Saraswati during 
her life-time, nor ran we find anything 
upon a reasonable construction of the Will 
as it stands, in the events which have 
happened, to preclude us from giving effect 
to that intention. In our opinion, therefore, 
the decree of the lower Appellate Court 
must be reversed, and it must now be 
declared that Saraswati is entitled to the 
life-estate reserved to her upon the 
condition stated in the Will, and that 
thereafter the appellants are entitled to 
take the whole estate. All costs to come out 
of the estate. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Civj l Revision Petition No. 13(5 ok 101*4.. 

January 8, 1915. 

Present :—Mr. Justice Rafique. 

C H H A J J U — Defendant—Applicant 

versus 

AYUR AHMAD— Plainti ff —Opposite 

Pakty. 

Appeal—Appellate Court art in y on report of Thumb 
Im prcssion tin rraii —Illegal it ij — F. ride nee. 

In a suit on a promissory note an Appellate Court, 
not making up its mind to believe the witnesses of 
either party, sent the document which was the subject- 
matter of dispute to the Thumb Impression Bureau 
and on the receipt of the report of the said bureau 
proceeded to decide the appeal: 

Held , that the procedure adopted by the Court was 
unwarranted by law. 

Civil revision against the decree of the 
District Judge of Meerut, dated the lfitli 
May 1914. 

Mr. S. IK Sinha , for the Applicant. 

Mr. .1/. L. Aga cicala, for the Opposite Party. 

JUDGMENT.—This is an application in 
revision from the decree of the Addi¬ 
tional Judge of Meerut. It appears that 
the opposite party sued in the Court 
of the Munsif of Mn/.affarnagar on 
the basis of a pro-note and the applicant 
denied the execution of the said pro-note. 
Both parties gave evidence and the Munsif 
disbelieving the evidence of the plaintiff- 
opposite party dismissed his claim. On 
appeal the learned Additional Judge could 
not make up his mind as to which of the two 


Mil? uAZI V. MIA AM. 

sets of witnesses were to be believed. Afte r 
hearing the argument in the appeal he sent 
the pro-note to the Thumb Impression Bureau 
at Allahabad and on receipt of the report of 
the said bureau he accepted the appeal. It 
is said on behalf of the defendant-appli¬ 
cant that .the procedure adopted by the 
learned Judge was unwarranted by law. I 
think that the contention for the applicant is 
correct. The learned Judge, if he wanted 
to take additional evidence, should have done 
so according to law. The decree of the lower 
Appellate Court is set aside. The learned 
Judge will dispose of the appeal according to 
law. Costs of this application are allowed to 
the applicant. 

Decree set aside. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 548 of 1912. 

June 30, 1914. 

Present: —Mr. Justice Beaman and 
Mr. Justice Hayward. 

Sayad MLR GAZI Sayad KUTBUDLN— 

Plaintiff—Appellant 

versus 

MIA ALI Manlri ABDUL KADIR— 

D E F E N D A N T— R E S PO N D K N T . 

Resist rat ion Art (XVI o/*1908), #. 17 (2) (r)— Agree* 

incut by rentier to re-conecy, whether compulsorily 
legist ruble. 

An agreement by which a vendee undertakes to 
re-convoy the property to his vendor when called upon 
to do so, is nothing more than an ordinary agreement 
to sell and is not compulsorily registrable, [p. 133, 
col. l.j 

Second appeal from the decision of the 
District Judge of Surat, in Appeal No. 
27 of 1911, continuing the decree passed by 
the first Class Subordinate Judge at Surat, in 
Civil Suit No. 1(55 of 1910. 

Mr. Coyaji (with him Mr. P. B. Shingne ), 
for the Appellant. 

Mr. IK A. Khare (with him Messrs. M, P. 
Mehta and T. B. Desai), for the Respondent. 

JUDGMENT.—On the 9th of September 
1903 the plaintiff and the defendant undoubt¬ 
edly intended to mortgage the property now 
in suit. The defendant being a good 
Mussulman scrupled to take interest. It was 
accordingly agreed that the plaintiff should 
nominally sell the property out and out to 
the defendant and thereafter attorn to him 
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for an amount of rent which would represent 
reasonable interest. This conveyance was 
executed and duly registered. Contem¬ 
poraneously the defendant executed an agree¬ 
ment to the plaintiff to re-convey the property 
or the same consideration, namely, R s , 1,4 99 
when called upon to do so. If we look at 

the true intention of the parties, we should 

have no doubt but that this was really, though 
m form a sale, a mortgage. Inasmuch, 
however, as the plaintiff very naturally did 
not register his part, that is to say, the 
agreement given to him by the defendant 
at the time, the Court below refused to 
treat the whole transaction together as a 
mortgage. So far defeated, the plaintiff fell 
back upon the alternative and claimed to 

i ono 118 a £ re( ; iuerit of the 9th of September 
iyUd specifically enforced against the defend¬ 
ant. ^ 1 he lower Appellate Court refused 
o give effect to the agreement to re-convey, 
on the ground that it was a document com¬ 
pulsorily registrable under section 17, clause 
W, of the Registration Act. In our opinion, 
tne learned Judge was wrong. Separated 
entirely from the conveyance of the defendant 

we can see in this document nothing more than 
an ordinary agreement to sell, and such agree¬ 
ments ^ are expressly exempted from the 
operation of section 17, clauses (a) and (6) 
of Act III of 1877, by clause ( h) as it stood in 
that section and now Exception (V). It has 
been strenuously contended, on behalf 
of the - defendant-respondent here, that 
inasmuch as this agreement to re-convey 
contains words to the effect that on payment 
of the consideration the defendant is to 
give up the land and re-convey, there is a 
direct interest created by the instrument 
itself in the land. We think, however, 
having regard to its form as a whole that it 
is no more than an ordinary agreement to 
re-convey when called upon to do so, and 
we are the more disposed to adopt this view 
since there can be no doubt whatever but 
that the whole justice of the case is on . the 
side of the plaintiff. We, therefore, think 
that the decree of the Court below must be 
reversed and that the plaintiff must now be 
decreed specific performance of the agree¬ 
ment of the 9th of September 1903, that is 
to say, that on the plaintiff paying to the 
defendant Rs. 1,499 within three months of 
the date of this decree, the defendant be 

ordered to re-convey the property in suit to 


th e pla.nhff and put him i„ possession there- 

L. J p r st have aii >»■* costs 

attei the remand. Up to remand the 
parties must bear their own costs. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Civil Reference No. 9 of 1914. 
January 15, 1915. 

Present: -Mr. Justice D. Chatterjee and 
D , ... T ^ r - ^ us ^ c e Chapman. 

Rr,,a NARENDRA LAL KHAN— Decree - 

holder—Petitioner 

versus 

NORIN BEHARY BHATTACHARJYA— 

JudgjieaNt-debtor—Opposite Party 

Bengal Tenancy Act (VIII of 1885) s - ikq < \ 

claim to—Act. 2, applicability of. ’ d 4 

If the amount claimed bv the Ian,Ho,-a ; 
part of the arrears between the n . ‘ U ‘ y 

..a ...d date of t 

tJ!|S'!"Zi.r “, K 'SSni'TSl; 

and not applications, [p. 134, col 1 J f 

A" i!' e , Judicial Miscellaneous 

Case No l j of 1914 of the Court of the 

Munsif of Ghatal, District Midnapur. 

Babu Slum Prosanna Bhattacharjya, for 

Decree-holder-Petitioner. 

JUDGMENT.—-The provisions of clause 
(cj of section 169 of the Bengal Tenancy 
Act are quite clear. They are: “if there 
remains a balance after these sums have 
been paid, there shall be paid to the decree- 
holder therefrom any rent which may have 
fallen due to him in respect of the tenure or 
holding between the institution of the suit 
and the date of the confirmation of the sale ” 

If the amount claimed by the landlord is 
any part of the arrears between the institu¬ 
tion of the suit and the date of the 
confirmation of the sale he is clearly entitled 
to it. It is true that the tenant could under 
sub-section 2 dispute the decree-holder’s 
right to receive any sum on account of rent 
under clause (c). But that must be upon 

• • or satisfaction in 
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any other way. The Legislature could not 
have meant to apply the limitation provisions 
of the Schedule Ilf. Article 2, to the 
express provisions of clause (/*) of the 
section, because the limitation only provides 
for suits and not applications of this kind. 


BOMBAY HIGH COURT. 

Skcoxd Civil Aitkal No. 700 of 191-5. 

July 2, 1914. 

Present: —Mr. Justice Beaman and 
Mr. Justice Hayward. 
SHRIDIIAR BALKRISHNA YAIUYA— 

Plaintiff—Aitkllaxt 

versus 

BABAJl MU LA AGARYA—Dekkxuaxt— 

RESPONDENT. 

Khali Settlement Art [Hum. Art I of I8S0), 

9, K)— Khot I lamt*—Truant rrs'ojnintj areaynnoj for 
eonsiderat ion—Effect of rrsitjnnlion Content of 
khots nvressanj far a mild transfer Content [mm neons 
lease- Tenant , leliether rstnpjied Irom shotnmi itejeel 
In khots title — Eridrnrr Art (l »»/ 1N72), s. IK). 

■ NVIioiv I lie ili’feiulnnt purported to resign his 
occupancy rights in a khotki to the plaintilT (one ol 
the khots) for consideration and synchronously with 
this resignation a lease for a term of live years was 
executed, the defendant attorning to the plaintiff in 
respect of these lands, on a suit by the plaintiff to 
recover possession after the expiry of the term: 

Held, (I) that the alleged resignation must In* 
regarded, as a transfer which could only he legal 
under section 1) of the Act provided that the consent 
of the khot was obtained; 

(2) that the transaction could not la* regarded as a 
resignal ion under section 10 of the Act since it was 
accompanied with consideration; 

(3) that as both parlies were In part delict • », the 
plaintiff was not entitled to estop the defendant from 
showing the illegality of the title so founded. 
jj>. 135, col. 1.J 

There is no estoppel against an Act of Legislature, 
[p. 134, col. 2. ] 

Second appeal from the decision of the 
first Class Subordinate Judge at Uatnagiri, 
in Appeal No. 401 of 1912, modifying the 
decree passed by the second Class Subordinate 
Judge at Chiplun, in Regular Civil Suit No. 
249 of 1911. 

Mr. D. A. Kluce (with him Mr. P. I>. 
Phi'te), for the Appellant. 

Mr. U. P. I7/7»w, for the Respondent. 

JUDGMENT.—hi this suit the defendant 
purported to resign his occupancy rights in a 
khotki to the plaintiff, who was one of the 
khots in the year 1905. Synchronously with 


this resignation a lease for a terms of five 
years was executed, and the defendant 
attorned to the plaintiff in respect of these 
lands. It is found as a fact that the pro¬ 
posed resignation was accompanied by con¬ 
sideration. After the expiration of the 
term the plaintiff has sued the defendant 
upon the lease, and the question of greatest 
difficulty which has arisen in the appeal is, 
whether the defendant is entitled to impugn 
the plaintiff’s title 

\Ve pass over the nice point whether the 
estoppel mentioned in section 116 of the 
Evidence Act survives the term upon which 
the lands may have been demised. This 
difficulty would arise upon a construction of 
the words “during the continuance of the 
tenancy.” We think it unnecessary to give 
any decision upon that point, because we 
entertain no doubt but that the defendant is 
not estopped from challenging the legality 
of the plaintiff's title. There is no estoppel 
against an Act of Parliament or in this country 
against an Act of Legislature. It is to be 
remembered that the transfer or resignation 
and the lease were made at the same time and 
formed parts of what is virtually one transac¬ 
tion. If the transfer is found to be tainted 
with any illegality as being in contraven¬ 
tion of any provision of the Statute-law, tho 
letting must go with it. We entertain no 
doubts in tho state of the authorities but 
that this alleged resignation must be now 
regarded as a transfer. That has already 
been decided in more tlmn one case in this 
Court, and must be regarded as settled 
law. Then if a transfer, it could only be 
legal under section 9 of the Khoti Act, pro¬ 
vided that the conditions set forth in that 
section have been complied with. Tho 
essential condition which we have to consider 
is whether the consent of the khot was 
obtained, for it is not alleged that this 
transfer could he validated on tho ground 
of any custom proved, authorizing a tenant 
so to alienate his occupancy rights without 
the consent of the khot. It is not seriously 
contended that the consent of the khot within 
the full meaning of that term has been 
obtained. One khut ) the man in whose favour 
the void resignation was made, has of course 
consented. It is admitted that there are 
other khots whose consent would also be 
necessary, and it is not suggested that 

that consent lias been obtained, In these 

% 
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circumstances there could be no transfer 
under section 0. That section expressly 
makes occupancy rights of this kind non- 
transferable unless the conditions stated in 
the section have been complied with; nor, as 
we saic, m the state of authorities could 
i t be regarded as a resignation under section 
1U since it was accompanied by consideration, 
therefore, the foundation of the plaintiff’s 
me in lJOo is shown to have been illegal 
it was moreover a contract between the 
plaintiff and the defendant here, so that 
both parties may be said to have been in 
pan delicto, and the plaintiff is not entitled to 
estop the defendant from showing the 
illegality of the title so founded. We 
must, therefore, confirm the decree of the 
Umrt below and dismiss this appeal with 
.‘ill costs upon the appellant. 


1 35 
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MADRAS HIGH COURT. 

First Civil Appeals Nos. 192 and 113 of 1912. 

November 10, 1914. 

Present: Mr. Justice Sankaran Nair and 

Mr. Justice Spencer. 

In F. A. No. 192 of 1912 

S. R. M. A. R. RAMASWAMY CHETTY_ 

Plaintiff—Appe llant 

versus 

A. L. K. R. ALAGAPPA CHETTY and 

ANO THE R —De F E X D ANTS—Re S PON DE XT. 

In F. A. No. 113 of 1912 

A. L. K. R. ALAGAPPA CHETTY and 

ANO THE R— De FE N DA NTS-ApPE L L ANTS 

versus 

8. R. M. A. R. RAMASWAMY CHETTY_ 

Plaintiff—Respondent. 

Principal ami agent—Loans advanced bg agent beyond 
a a than tg Ratification by principal-Suit for damages , 
whether maintainable. 

Where the principal not only did not object to 
the propriety of his agent advancing certain loans 
and did not tell him that he would hold him respon¬ 
sible for any loss that lie might sustain therein', 
but even interfered with the collection of the debts’ 
dictated his own terms and allowed with full know¬ 
ledge of the circumstances the agent’s successor to 
take the debts at a certain valuation, after which 

it was no longer open to the first agent to collect the 
debts himself: 

Held, that the principal was precluded by his 
acquiescence from questioning the validity of these 


transactions and could not hold the agent liable lot 
damages sustained, [p. 137, C ol. 3, p. 13ft, col. 1.] 

Appeals from the decree of the Court 

of the Temporary Subordinate Judge of 

Ramnad at Madura, in Original Suit No. 24 
of 1910. 

Messrs. S. Srinivasa Iyengar and S. Sundara - 
raja Iyengar, for the Plaintiff. 

Mr. C. S. Venkatachariar, for the De- 
xendant. 

JUDGMENT. 


I.v A mi At, No. 192 of 1912, 

The suit was brought by the plaintiff, 
a money-lender living in Kanadukatlian in 
the Madura District, against the defendant, 
who was bis agent at Thagimyo in Burma, 
to direct him to render accounts to the 
plaintiff and pay a certain sum of money, 
amounting to more than Rs. 50,000, which 
be is said to have misappropriated. The 
defence is that accounts have been rendered 
and no sums have been misappropriated. 
1 he (subordinate Judge passed a decree 

‘ the , Plaintiff for a sum of 
Its. w,.J00-0-3 With interest. Both parties 
appealed. 

It appears to be the practice among the 
JNattukottai Clietties, who carry on money¬ 
ending business at distant places, to appoint 
their agents for certain periods, generally 
for three years. A salary is fixed for 
the entire period, part of which is apparently 
paid at the commencement of or soon after 
the engagement and a certain amount before 
the termination of the agency, and the 
balance is paid after the settlement <4 
accounts and payment by the agent of any 
sum that might still he due by him. The 

defendant was appointed agent for three years 
with a pay of Rs. 4,287-8-0 for that term. He 
received Rs. 2,860 of that salary soon after 
lie opened an office at Thagimyo and he carried 
on the business for the stipulated period. [See 
Exhibit B, dated the 5th September 1904.] 
He was succeeded by Chinniah Pillai, P. W. 
Iso. 3, about June 1908. The parties do not 
agree as to the terms of the arrangement 
under which an agent vacates his office and 
delivers over charge to his successor. That 
there is such an arrangement is conceded by 
both parties. As it has a material bearing 
on the case we will refer to the evidence on 
that point. 
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According to the evidence of the plaintiff s 
witnesses Nos. 1, - and 3, it appears that 
the successor agrees to take the debts due 
to the business at a certain valuation from 
the outgoing agent. This no doubt must 
have been due to the fact that these 
Chetties lend their moneys at very high 
rates of interest and not always to persons 
whose solvency is beyond doubt, and they 
expect, therefore, to lose in various transac¬ 
tions, such loss being covered by the great 
profits made in other transactions. For this 
difference between the face value of these 
debts and the valuation at which the 
successor takes them, according to all these 
agents, who are the plaintiff's own wit¬ 
nesses, the outgoing agent is not liable to 
the principal, if he has not been guilty of 
any misconduct. According to the plaintiff 
the old agent is liable for that difference. 
His evidence is unsupported and is opposed 
to the evidence of his own witnesses, who 
themselves were agents and were never 
held liable by their principals for such 
differences when they handed over charge of 
their offices to their successors. It is also 
unreasonable. It also appears that, if the 
successor considers that some of these debts 
are bad, it is open to him to refuse to take 
then) over and hold himself responsible for 
then* collection. In this case the old agent 
continues responsible to his principal for 
their recovery. There is, therefore, nothing 
unreasonable in holding that if the new 
agent is willing, and this may be done with 
the consent of the principal to take over 
some or all of the debts advanced by his 
predecessor, the latter’s responsibility ceases 
so far as such debts are concerned, and con¬ 
tinues only with reference to the debts not 
handed over to the successor. The outstand¬ 
ings at the time the plaintiff's third witness 
took charge of the office from the defendant, 
amounted to a little more than Us. 40,000. 
He valued them and took them over at a 
little more than Us. 10,000 and among those 
debts are those items now in suit. The 
plaintiff is of course entitled to assume I hat 
the business was carried on in accordance 
with his instructions and that there was no 
misconduct on the paid of the defendant. 
If, therefore, lie shows that any loss was 
sustained by the defendant's default in these 
respects, lie would be entitled to recover 
damages. Otherwise if appears to us that 


the plaintiff lias no reason to complain. 
When the defendant delivered some of the 
accounts to the plaintiff at Madras after 
the termination of the agency, he promised 
to hold himself responsible for the losses 
that may have been sustained by the 
plaintiff in bis having lent out money to 
persons contrary to instructions (Exhibit 
A). The only question we have to decide 
is whether the defendant lias acted against 
instructions and if so, whether he is liable 
to pay any damages to the plaintiff. We 
have to see what the plaintiff’s instructions 
were. 

The plaintiff gave instructions to the 
defendant on the 28th of November 1904 
(see Exhibit Cl) according to which the 
business was to be carried on. He wrote 
there that as Thagimyo was a small place 
and the persons there were only lit to be 
entrusted with small sums (as Rs. 100, 200, 
300, 400 up to 500), the defendant was not to 
lend anybody sums like Iis. 1,000 or 2,000 
and the dealings were to be carried on only 
up to a total of Us. 50,000. He was also 
directed to advance loans only upon good 
security. In reply to this the defendant 
wrote (see Exhibit H3, dated 24th March 
1905) that in accordance with the plaintiffs 

instructions he would recover the larger 
sums that had been already advanced and 
would lend out only small sums in future. 
He also suggested (see Exhibit H4 of 
the 12th May 1905) that larger sums might 
be lent on good security, to which the plaintiff 
replied (see Exhibits Gl, and G2 of 21st 
February 1905 and 2nd May 1905), that 
that should not be done and that he should 
not lend more than Us. 500 to any person. 
We will now proceed to consider how far 
those instructions have been violated and 
whether the defendant is liable to pay the 
plaintiff anything on account of such miscon¬ 
duct, if any. 

Item No. S. The plaintiff claims 
Us. 12.S07-9-10 on account of loss sustained 
in flic transactions carried on by the defendant 
wifb Sinna Koppaiya. The defendant lent 
him IN. 2,000 on a promissory note on the 
-1st November 1904, Us. 3,000 on the 0th 
December 1904, Us. 2,O0J on the 3rd 
•hinuary 1905. and again Us. 2,000 on the 
1st February 1905. It will be observed that 
the first amount of Us. 2,000 was advanced 
before iho plaintiff give bis instructions ou 
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the 28th of November (Exhibit Cl.) There 
is no evidence to prove whether Exhibt (1 
reached the defendant before the date of 
the second advance on the 6th December 
1904 It certainly must have reached him 
before the date of the third advance. No 
difference is made by the plaintiff between 
the advances. The defendant contends that 

?on~ were only given in May 

190o (Exhibit (12). But it is clear that 
pending the plaintiff’s final orders the defend- 
ant should not have done anything against 
the instructions conveyed by Exhibit G, 
though it may well be that he was under the 
impression that the matter had not been 
finally settled at the time of Exhibit G. 
Apart from the fact that the plaintiff made no 
distinction between advances made before 
his instructions and after his instructions, 
there is clear evidence which shows that he 
is now precluded from questioning the vali¬ 
dity of these transactions so far as the defen¬ 
dant is concerned. The various letters that 
passed between the parties place this matter 
beyond any reasonable doubt. We will only 
refer to a few of them. In reply to com¬ 
munications from the defendant the plaintiff 
asked him to settle the matter amicably for a 
smaller sum than the total amount advanced 
to Koppaiya and to see that the money was 
collected either by getting promissory notes 
from solvent persons or by receiving it in cash 
(Exhibit GI2). In another letter he told 
the defendant that the best thing to be done 
under the circumstances was to settle the 
matter amicably and recover as much as 
possible and asked him to do so (Exhibit 
G15). The plaintiff sent his own agent 
from Rangoon for the collection of the money. 
It may be that if the plaintiff was only 
endeavouring to collect the amount advanced, 
he might not be estopped from recovering 
damages that he might have sustained from 
the defendant, i.e., the difference between 
the amount recovered and the total money 
advanced. But in this case he took an 
active part in the settlement of the matter; 
he gave instructions as to how matters were 
to be settled. The amount to be recovered 
was settled between the parties ; the defen¬ 
dant recovered a certain sum of money, took 
promissory notes from the debtor for the 
balance due under the settlement and those 
debts were finally taken over by his successor. 
We have very little doubt that if it had 


been the intention of the plaintiff to hold 
the defendant liable for damages sustained, 
he was bound to have given notice to the 
defendant of the same in the circumstances 
and he should not have allowed his agent 
to take over this debt. 

We will not deal with Item No. 15. The 
plaintiff claims Rs. 12,057 on account of loss 
sustained in dealings with one Thakki 
Mowyechan. Thakki Mowyechan had entered 
into a contract with the sircar to build a 
bungalow at a cost of about Rs. 18,000. The 
defendant undertook to advance moneys to 
him, whenever they were needed up to 

Rs. 6,000. The cheque which he was to receive 
on account of his work from the Government 
officials was to be handed over to the defend¬ 
ant. Accordingly various sums were advanc¬ 
ed from March 1905 up to the 25th August 
190(3. The plaintiff was informed of the 
nature of the contract (see Exhibit H5). 
He not only took no exception to it, but 
told the defendant that advances might be 
made if proper security was taken. Advances 

of various sums of money were being made 

on 10 or 15 occasions after July 1905. It 

is dear, therefore, that he ratified the 

defendants conduct. It also appears that 

this was one of the debts taken over by the 

defendant’s successor, and as it was taken 

with knowledge of the circumstances under 

which the debt was contracted, the plaintiff 

is now precluded from claiming any damages 

from the defendant on account of this 
transaction. 

The other items are comparatively smaller 
sums. We think it unnecessary to go through 
them all. The nature of the evidence is the 
same. The plaintiff was informed of these 
debts. He did not raise any objection The 
cases show that silence itself has been held 
to be acquiescence in commercial transactions 
Hut in these cases the plaintiff not only did 
not object to the propriety of.the first 
defendant advancing these loans and did not 
tell him that he would hold him responsible 
for any loss that he might sustain thereby 
but went further, he interfered with the 
collection of the debts, dictated his own 
terms and allowed with full knowledge of 
the circumstances the defendant's successor 
to take the debts at a certain valuation, after 
which it was no longer open to the defendant 
to attempt to collect the debts himself In 

these circumstances we are of opinion that 

« • •• t ' W 
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he is precluded by his acquiescence from 
questioning the validity of these transactions 
and we must, therefore, confirm the decree of 
the lower Court in so far as it disallows the 
plaintiff’s claim and dismiss the plaintiff’s 
appeal with costs. 

lx Appeal No. lid or 1912. 

The defendant's appeal except as to costs 
is clearly untenable. We are of opinion that 
the plaintiff is only entitled to his costs on 
the amount decreed. With this modification 
we confirm the decree and dismiss the appeal. 
The parties will receive and pay propor¬ 
tionate costs in appeal. 

^ I ppeaIs disin issetl . 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1750 of 1913. 

December 1, 1911. 

Present: —Mr. Justice Coxe and Mr. Justice 

Richardson. 

BADRI N All A IN SINGH and otiieks - 

DeFE XDAN r.S— A PPELLANTS 

remits 

K O D0 S AH — P LA1X T IFF—RE SI '0X DK X T . 

lleijistration Act(XVI of IPOS;, x. 75 — Deni fount! in 

he forget I—linrtlen of yrottf -Spceijic lielief Jr 7 (I of 
1*72), 30- i'tmst; of nrfion. 

Where ji lower Appellate Court clearly limls that 
a deed of sale registered under section 75 of the 
Registration Act, 1908, is forged, no question of thr 
burden of proof arises. p. 138, col. 2.) 

Molt into Chinnier Dlmr V. Jittjtil Kishore {{hnlitiehti ,/i\ 

7 C. 730; 0 0. L. R. 471, distinguished. 

Where a plaintiff has some interest in tin* land 
in suit, he has clearly a cause of action as is required 
h.v section 39 of the Specific Relief Act. p. 138, 
col. 2.j 

Appeal against the decree of the Sub¬ 
ordinate Judge, Mozafferpore, dated the 
20th March 1913, affirming that of the 
Munsil, Additional Court, at Sitamarhi, 
dated the 2(>th of July 1912. 

Babu Jiankini Chandra Mnkhrrjee , for the 
A ppellants. 

Babus Mahendranalh Roy and Lnrhmi 
A arain Singh , for the Respondent. 

JUDGMENT. 

Coxe, J. — This appeal arises out of a 

suit for a declaration that a certain deed 

of sale, dated the 31st May 1910, is a 
forged document. The Courts below have 
held that it was a forged document and 


the defendants have appealed. The first 
argument on behalf of the appellants is 
that the Subordinate Judge on appeal has 
erred in law, in saying that the burden 
of proof lay heavily upon the defendants 
to prove by clear and satisfactory evidence 
that the plaintiff did really execute this 
kobula. Apparently registration of this 
kobala was directed under section 75 of 
the Registration Act, 1908, and it is argued 
that the effect of that order of • registration 
was to throw the whole burden of proof 
in this case on the plaintiff. The learned 
1'leader for the appellants very frankly 
concedes that this argument is opposed to 
the decision in the case of Mohima Chunder 
Dhnr v. Jitgal Kish on- BhatUicharji (1). But 
it seems to me that in this case the 
question of the burden of proof does not 
arise. The learned Subordinate Judge in 
appeal goes far beyond saying that the 
defendant has failed to prove that the 
bond is genuine. 

He comes to the positive conclusion, on 
a consideration of the whole case, that 
the documents is forged. On that finding 
the question of the incidence of the burden 
of proof cannot arise. 

Secondly , it is contended tlmt the lower 
Appellate Court has misconstrued certain 
documents. The Judge has held on a 
consideration of the kobala in suit, 
together with another sale-deed that was 
effected by the plaintiff in favour of ono 
Ram Narain Singh shortly after the alleged 
date of the kobala in suit, that some of 
the lands covered by this kobala in suit 
were not included in the sale to Ram 
Narain Singh. We have looked into this 
document and it appears to us that no 
question of construction of the document 
arises; the finding of the Court below 
is a finding of fact with which we cannot 
interfere in second appeal. 

Thirdly , it is contended that no cause 
of action, such ns is required hy section 
39 of the Specific Relief Act, 1ms been 
shown. But clearly if the plaintiff 1ms 
still some interest in the land, which is 
said to be covered hy this kobala , he 1ms 
clearly a cause of action. 

Another small point 1ms been taken, hut 
it was never raised in the Courts below, 

(U 7 0. 736; 9 C. h. It. 471. 
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and we have not sufficient materials before 
us to deal with it. 

The appeal is dismissed with costs. 
Richardson, J.—I entirely agree. 

Appeal dismissed. 


BOMBA T HIGH COURT. 

Second Civil Appeal No. 574 of 1912. 

July 8, 1914. 

Z* resent: —Mr. Justice Beaman and 
Mr. Justice Heaton. 

MANJUNATH SUBRAYABHAT— 

Plaintiff—Appellant 
versus 

SHANKAR MANJAYA APART HA— 

13 K K E N DAN T — R E S PON D E NT. 

Vrittis — Alienation, when jomissible. 

The general rule is against the alienability of 
vrittis. They may only be alienated in special eases and 
under special conditions, provided that such aliena¬ 
tions can be supported bv local usage and custom. 

Second appeal from the decision of the 
District Judge of Kanara, in Appeal No. 32 
of 1911, reversing the decree passed by the 
Subordinate Judge at Honawar, in Civil 
Suit No. 272 of 1908. 

Mr. S. S. Patkar, for the Appellant. 

JUDGMENT.—The property in question 
in this suit is a vritti. The plaintiff claims 
to be the alienee of three-quarters of the 
cash allowance paid for the due performance 
of ceremonies and the worshipping of the 
idol. The first Court held that the alienation 
was good and decreed the plaintiff’s claim. 
On appeal the learned Judge remanded 
certain issues inviting an inquiry into any 
local custom which would justify the aliena¬ 
tion of such a peculiar right as this, to 
one who was not a member of the original 
family which enjoyed the priestly privilege. 
The findings on the remanded issues were 
all against the plaintiff. His suit was 
accordingly dismissed. 

On appeal it has been strenuously con¬ 
tended that the learned Judge of first appeal 
adopted a wrong method. It is said that 
the general principle is that vrittis are 
alienable to suitable persons, unless a local 
custom to the contrary or some prohibition 
by the founder can be proved. This 
certainly does appear to be the effect of 

Melvill,. JJs. decision in. the case oi Mancha* 


ram v.. Pransliankar (1). On the other hand 
there is a much later decision by Ranade, 
J., in the case of Rajaram v. (Janesh (2), 
which, in our opinion, states both the 
underlying principle and method of dealing 
with cases like this more correctly. It 
is true that in that judgment the learned 
Judge refers with seeming approval to the 
case of Mancha ram v. Pransliankar (1), but 
the principle he lays down is that the general 
rule is against the alienability of vrittis. 
Vrittis may be alienated in special cases 
and under special conditions provided, that 
such alienations can be supported by local 
usage and custom. I hat this was his ground 
is clear enough from the issues which he 
framed and remanded for trial. The learned 
Judge of first appeal appears to have followed 
exactly the course adopted by the learned 
Judges in Rajaram v. Oanesh (2), and having 
regard to the character of these links and 
the desirability of preventing too free 
alienations of what in essence is a sacred 
and personal right, we arc not prepared to 
say that the learned Judge of first appeal 
was wrong. We, therefore, think that his 
decree must now be confirmed and this 
appeal dismissed. 


A ppea l dism issed. 

(•) OH. 21 IS. 

(2) 23 H. 101. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 270 of 1913. 

January 21, 1915. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Sir P. 0. Banerji, Kt., Judge. 
JAG A RN AT H GIR —Pl a i nti ff—Appell an t 

versus 

TIRGUNA NAND and others—Defendants 




Specific Relief Act (I of 1877), *. 42 —Suit fur 
declaration oj title—Property in possession of Court of 
Wards for lairful claimant—Suit, whether maintainable. 

Where the Court of Wards is in possession of a 
certain property on behalf of the person who might 
establish his title to it, a suit for declaration of title 
by a claimant as against several other claimants to 
the property is not barred by section 12 of the Specilic 
Belief Apt. [p. 140, col. 2.] 

Gosicami Rancher Lalji v. Sri Girdhariii , 20 A 120* 

A. W. N. (1897) 214, distinguished. 7 
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First appeal from the decision of tlie 

District Judge of Benares, dated the 24th 
April 1913. 

M i‘. Purnshnttam Dus Tandnn, fur the 
Appellant. 

Mr. Kali nth Prasad, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit in which the plaintiff claimed a 
declaration that he was entitled to certain 
matt property as the mahant thereof in 
succession to the last maliant. It appears 
that the last mahant , one Narain Gir, was a 
minor and that the property was taken 
over by the Court of Wards. After his 
death the plaintiff made claim as did certain 
other persons who are the defendants to 
the present suit. The Court of Wards, 
which is in possession of the property! 
declined to hand over possession until some 
one should establish his title to the mahant - 

ship. 

The lower Court without going into the 
merits has dismissed tiie plaintiff’s suit 
upon ^ two grounds, namely, that the Court 
of Wards was not made party to the suit 
and that the plaintiff did not claim posses- 

sion. 

it seems to us that the suit ought not to 

have been dismissed on either of these 

grounds. The Court of Wards made no claim 

to the property. If the Court of Wards 

wished to be made a party to the suit it 

cou d apply to the Court to be made a 

party on its peril on the question of costs If 

the Court below thought that the suit 

could not be disposed of without the Court 

of Wards being a party, it could, and in 

our opinion ought to, have exercised its 

jurisdiction in making the Court of Wards 

a party to the suit. We, however think 

that it is highly probable in the present 

case that the Court of Wards will he perfectly 

satisfied with the decision of the Court in 

the present suit, and that it has no desire 

of any kind to he made a party to the 
proceedings. 

On the second question we are of opinion 

a . trr or ;i oft,,eCi ’ u,,t ° f 

establish his title to the w „/ wiW/;j y 

one s entitled to get possession from the 

Court of Wards until such time as his td 

IS established. Therefore tl,« n i • 1-t 4 1 e 

JWt entitled at the ? me ' 

time ho brought his 


suit to possession. We, therefore, think 
that section 42 of the Specific Relief Act 
does not apply to the circumstances of the 
present case. As we have already pointed 
out, the Court of Wards does not deny the 
plaintiff’s title but admits that it holds the 
property for the person legally entitled. 
The learned District Judge has referred to 
the case of Host rami llanchor Lal-ji v. Sri 
(hrdhariji (1). In our opinion this case has 
no bearing on the present case. The Court 
in that case, we think, rightly held that 
the plaintiff’s proper remedy was by way 
of a suit for possession against the parties 
wlm dispossessed him. The suit being a 
suit for possession the period within which 
it could be brought was 12 years. This 

w’as the only matter which was discussed 
in the case. 

We accordingly allow the appeal, set 
aside the decree of the Court below, and 
remand the case to that Court with direc¬ 
tions to re-admit the suit under its original 
number in the file and to proceed to hear 
and determine the same on its merits. 

Costs here and heretofore will be costs in 
the cause. 

lbe Collector as representing the Court 
of \\ arils may be informed of our judgment. 


U) 20 A. 120; A. \\\ n. 


Appeal allowed ; 

Sait remanded. 

11M»7) 211. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 54 op 1913. 

July 7, 1914. 

/ resent: Air. Justice Beaman and 
Mr. Justice Hayward. 

S1TABAJ RAGHUNATH KARMAKAR— 

P LA INTIFF —A PPKLLANT 

versus 

SH A AIR HI SONU GAJANA and others— 
Defendants Nos. 1 to 3 and 6—Rkspondbnts. 

I tankin' oj Property Act (JY of 1882), «. 108 (li)— 

Jcnnanent tenant— Right to cut trees planted by 
linn rclj. * u 

A pmnimnit tenant who has planted trees upon 
-s amis is entitled to cut them down and use them. 
IP* I‘II, col. l.J 

Second appeal from the decision of the act- 
mg District Judge of Rntnagiri, in Appeal No. 
0 Dill, confirming the deci’ee passed by 
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the first Class Subordinate Judge at Ratnagiri, 

in Civil Suit No. 113 of 1911. 

Mr. Jayakar (with him Mr. P. D. Bhide) 
for the Appellant. 

Mr. Coyaji (with him Mr. B. V. Desai), for 

.Respondents Nos. 1 to 3 and 6. 

JUDGMENT.—The only question argued 

before us is whether the defendants, who 
are. found to be permanent tenants, have 
a right to cut trees upon the lands demised. 

I he plaintiff is found to be the owner of 
the lands, but the tenants, upon the principle 
stated in section 83 of the Land Revenue 
Code, are found to be the permanent ten¬ 
ants, that is to say, the origin of their tenancy 
is lost in antiquity. The dispute between 
the plaintiff and the defendants now centres 
upon the right of the defendants to cut 
down trees, which ex concessis and by the 
admission of the plaintiff they have themselves 
planted. In these circumstances we entertain 
no doubt whatever but that the defendants 
have the right which they claim. The 
English Law of fixtures and the principle 
upon which it is based have no general 
applicability in this country. Therefore, 
before the passing of the Transfer of Pro-* 
perty Act, which deals expressly with 
circumstances like these, we must be re¬ 
ferred, in the absence of any special usage, 
to what we conceive to he principles of 
equity, justice and good conscience, and 
none of those in our judgment compel us 
to say that a permanent tenant who has 
planted trees upon his lands is precluded 
from cutting down and making use of 
them. It is unnecessary to discuss the 
numerous cases to which we have been 
referred, since the principle of our judg¬ 
ment, is very simple, very clear, and has 
since found Legislative sanction in section 
108, clause (/*), of the Transfer of Property 
Act. It has been contended that that 
section does not apply to agricultural leases, 
and we are not supposing that it does' 
but we do think that the principle to which 
it gives expression are principles which, 
for the most part, were good law in 
respect of the facts covered by them before 
they found Legislative expression in the 
ransfer of Property Act, and among such 
would certainly be the principles upon 
which we found our decision here. We 
think, therefore, that the decree of the lower 


Appellate Court must he nrm j it 

witt .Jr .:z mad • n,i th 

Appeal dismissed. 


madras high court 

Second Civil Appeals Nos. 937 to 94.9 and 

9d1 to 957 of 1912. 

October 29, 1914. ' 

'“‘-H;,'* Sadasiva A, V „ 
nrT/ , lUr * Justice Napier. 

CHOCKALINGAM CHETTY-— Plaintiff 

—Appellant 

versus 

PERIYA KARUPPAN CHETTY \\ r 

others—Defendants_R P ND 

Contract Act (IX of 1S72J j^ p 0NDENTS. 
tenant—-Tenant paijinq'rent to^one ^ Landlord an, 
landlords, effect of. <>>" o t several j oin 

Where a tenant pars off Hi* 
him to one of two co-sharers j. . rVMf <lu<> fro,t 
to the other, if he showfthat hi, , ,,abill U 

co-sharer «as one made bona 

Hut if the payment hr )>;»>, rol. l.j 

faith and was made to defeat therein* 0 * m ? f,e in "°° (l 

co-sharer to his share of the rent theZt "'■ ° ther 

recover his share of rent is not nff V J S F r ght r ° 
col. L] 18 not Seated, [p. 142, 

A co-sharer who lias been 1 • , 

rent is not a necessary party to tL l” 8 ° f the 

for his share, [p. 142 , cob 1J Sn,t b * v tho other 

874; 21 M. L.J. 508; (1911) A?Z A ^ Jn !) } 10 Ind - Cas. 

L. J. o4; 33 A. 308, followed. ’ ’ d ’ ° ‘ 27o; 8 A - 
Second appeals from the decree* ^ 

Sr? £°? s i'Ft*-"■ Z17A1 

respectively, preferred against Host of He 

„^ 0ur ^ °^he Special Deputy Cnlloni 6 
of Ramnad, in Summary Suits No s 74.00 
1484, 1486, 1487 1489 uqo V iSnl 48 ? to 

to 1499 and 1501 to 1507 of 1910 1497 

tively. ylU ’ res Pec- 


Messrs C. S. Venkatachariar and A e, • ■ 
Aujangar, for the Appellant “ 

Respondentl’ *-****** *iya ,•, for the 
of ! UD n G T N L T Tn We f USt accept the finding 

of the District Judge Hat Karuppan Chett 
was a joint landholder with the plaintiff in 

the plaint lands. We are nnf ™ , 

with the Plaintiff’s right to sue foTthe 
whole rent (including Karuppan Chet i’s 
share) in case no portion of the rent had 
been paid up, but with quite a different 
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question, ■whether plaintiff can sue for the 
whole or even his half share of the rent if 
the tenants had paid up the whole rent to 
the plaintiffs co-sharer, as is found in this 
ease. The decision of that point depends on 
the answer to two questions: (a) whether the 
payment of the whole rent to the plaintiff s 
co-sharer was l>ona fide [see Sheik Ibrahim 
Taragan v. Rama Aiyar (1)], and (/>) whether 
a tenant is or is not entitled to pay to a 
co-sharer of the landlord’s rights the latter’s 
share of the rent simply because the said 
co-sharer's name does not appear in the title- 
deeds under which the transfer of the 
melraram right was effected in the plaintiff’s 
name. 


We agree with the Deputy Collector that 
the payment of the whole rent to Karuppan 
Chetty was not made in good faith and that 
the payment was made to defeat the plaintiff’s 
claim to his half share of the rent. In such 
a case the plaintiff’s right to recover his 
share cannot be affected. [.See Zia-nd-din v. 
Muhammad Vmar (2)]. 

As regards the other question, if Karuppan 
Chetty is legally entitled to one-half share in 
the rent, we do not see how the non-mention 
of his name in the title-deed could prevent 
the tenant (if the latter chooses) to pay 
half of the rent to Karuppan Chetty, or what 
the fact (that the tenant was not bound to 
pay any portion of the rent unless both the 
plaintiff and Karuppan Chetty institute a 
suit to recover) has to do with the tenant's 
right to pay the half share to Karuppan 
Chetty. The defendants having paid to 
Karuppan Chetty his share of the rent, there 
is no object in making Karuppan Chetty a 
party to this suit if the decree is to be passed 
oidy for the plaintiff's share of the rent. 
The defendants’ plea of non-joinder has 
really no force unless the rights and 
interests of the parties actually before” the 
Court (see the words of Order I, rule 9, 
of the Code of Civil Procedure) cannot 
be decided without the joinder of Karuppan 
Chetty. 

In the result the appeal of the plaintiff 
(who has obtained a decree for his half 
share of the rent and who appeals in respect 
of the other half) and the memorandum of 


( I ) 10 Iml. Cas. 874; 21 M. L. J. 508; 35 M G85- 
( pi ) 2 M. W. N. 442. 
i 2 ) 9 Ind. Cits, 275; 33 A. 30S ; 8 A, L. J. 51, 


objections of the defendant in Second Appeal 
No. 941 of 1914 denying the plaintiff's right 
to a half share of the rent decreed to 
the plaintiff are both dismissed with costs. 
Second Appeals Nos. 938 to 949 and 951 to 
957 of 1912 and the memorandum of object- 
tions in Second Appeal No. 954 of 1914 being 
withdrawn are dismissed with costs. 

A ppeuls d ism used . 


PUNJAB CHIEF COURT. 

First Civil Miscellaneous Appeal No. 2871 

of 1914. 

March 3, 1915. 

Present :—Mr. Justice Shadi Lai. 
GANESHA SINGH and others— Objectors 

—Appellants 


versus 

SHANKAR LAL, The OFFICIAL 
LIQUIDATOR, GENERAL TRADING 
COMPANY, KAHUTA (at RAWALPINDI) 

—Respondent. 

Companies Act (17 of 1882), sx. 169, 219— Appeal 
■preferred to Divisional Court returned for leant of 
jurisdiction—Extension of time—Liability of contri¬ 
butories — Dufy of Court to decide objections — Ti'ansfcr, 
Where appeals against the order of the District 
Judge making the appellants liable as contributories 
was lodged in the Divisional Court within tlireo weeks 
from the date of the order and having remained 
pending in that Court fora longtime, were returned 
m the appellants for want of jurisdiction and were 
finally presented to the Chief Court: 

Reid , that as the appeals were lodged in tho 
Divisional Court well within three weeks and tho ap¬ 
pellants had a bona fide belief that that Court was the 
proper tribunal to entertain them, this was a fit case' 
for extending the period prescribed by section 169 
<>f the Companies Act, 1882. [ p. 143, col. 1.] 

It is the duty of the Court to inquire into and 
deeide the objections raised by the contributories to 
their liabilities as such. [ p. 143, col. l.J 

Miscellaneous first appeal from the order 
of the District Judge, Rawalpindi, dated 
the 22nd of May 1913, making appellants 
liable as contributories and ordering the 
Liquidator to apply for attachment of 
appellants’ property. 


Mr. Broadway and Bhagat (lobhid Das 
and Lula Xihal Chmid , for the Appellants. 

Mr, Rhagat Jtayi Puri for the Respondents* 
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JUDGMENT. —These five appeals, 
namely. Civil Appeals Nos. 2871 to 2875 of 
1914, arise oat of the liquidation of the 
General Trading- Company, Kahuta, and 
will be disposed of by one judgment. The 
appeals were originally instituted in the 
Divisional Court, Rawalpindi, within three 
weeks from the date of the order appealed 
against and remained pending in that 
Court up to the 4th of December 1914, when 
they were returned to the appellants for 
want of jurisdiction and finally presented 
to this Court on the 9th December 1914. 
A preliminary objection has been taken by 
the learned Counsel for the respondent 
that as the notices were not served on the 
respondent within three weeks, the appeals 
are barred by the provisions of section 169 
of Act VI of 1882. As observed above, the 
appeals were lodged in the Divisional Court 
well within three weeks and it appears that 
the appellants had a bona fide belief that 
that Court was the proper tribunal to 
entertain the appeals. In fact several 
appeals from orders passed in this liquidation 
had previously been presented to and heard 
by the Divisional Court, and in view of 
this fact and other circumstances I am of 
opinion that this is a fit case for extending 
the period prescribed by section 169. I, 
therefore, exercise my discretion under that 
section and overrule the preliminary objec¬ 
tion. 

On the merits, it is clear that the 
objections preferred by the appellants have 
not been properly adjudicated upon. It is 
true that the Company is not a limited 
liability Company and the contributories are, 
therefore, jointly and severally liable for the 
debts of the Company. Nevertheless it is 
necessary to determine, in the first instance, 
the amount representing the total liability 
of the Company and then collect sufficient 
funds to meet that liability. Further, it is 
the duty of the Court to inquire into and 
decide the objections raised by the contri¬ 
butories to their liabilities as such. If any 
of the above matters has already been 
decided, the Court should then consider 
how far the previous decision operates as a 
bar against the person who wants to re-agi- 
tate the same question. 

I am satisfied that there has been no 
proper trial by the learned District Judge 
I must, therefore, accept the appeal, set 


aside the order of the lower Court and remit 

the case for re-decision with reference to the 

above remarks. In the circumstances I 

direct the parties to bear their own costs in 
this Court. 

Under section 219 of Act VI 0 f 1S82 I 

transfer the case of the winding up of the 

General Trading Company, Kahuta, from 

the Court of the District Judge, Rawalpindi, 

to that of the District Judge, Lahore, who 

is authorised to assign it to the Additional 
Judge. 

Appeal accepted. 

ALLAHABAD HIGH COURT. 

Civil Miscellaneous Application No. 252 of 

1914. 

January 19, 1915. 

Present:—M y. Justice Chamier and 
Mr. Justice Piggott. 

[THE MUNICIPAL COMMITTEE of 
AJMERE —Defendant—Applicant 

versus 

KIFAYATULLAH —Plaintiff— 

Opposite Party. 

Ajmere Courts Regulation (I o/ 1877), m. 17,18 
Ajmerc-Mencara Municipal Regulation, .«?>-. 85 141 
— A ohcc-Xo direction issued by Municipal Committee 
wit Inn one month under section 85—Order of Com 
nuttee beyond one month, validity of-Suit for damaues 
Lull Court, jurisdiction of. 

A person gave the Municipal Committee of Aimere 
not.ee in writing of his intention to re-erect a certain 
bnihlmg within the limits of the Municipality. No step 
was taken by the Municipality within one month 
ot the notice under section So (2) of the Aimere- 
Morwara Municipal Regulation: 

Held, that the Committee liad no authority to take 

any action subsequently under that section r» 
144, col. 2.1 L1 ' 

Section 141 of the Ajmere-Morwara Municipal Re«-u- 
lation does not bar a suit for damages in the cfvil 

Court by a person wronged by an illegal action of 
the Municipal Committee, [p. 144, col. 2.] 

Reference made by the’ Commissioner 
of Ajmere-Merwara under section IS of 

Courts Regulation, I of 

1877. 

Mr. Sarat Chandra Choudliri , for the 

1 1 • . 7 ** V 

Applicant. 

Mr. Damodar Das, for the Opposite 
Party. 

JUDGMENT.—This is a reference by the 
Commissioner of Ajmere-Merwara under 
section 18 of the Ajmere Courts Regulation 
I of 1877. The facts stated in the refer¬ 
ence are that one Kifayatullah on July 23rd, 
1907, gave the Municipal Committee of 
Ajmere notice m writing of his intention 
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to re-erect a certain building within the 
limits of the Ajmere Municipality and with 
his application submitted a certain plan. 
On October 2nd, 1907, the Municipal Com¬ 
mittee issued a notice to Kifayatullah to 
the effect that he had contravened the provi¬ 
sions of section 85 of the Municipal Regula¬ 
tion by beginning to re-erect without per¬ 
mission, and required him to stop the work 
at once and submit an application for 
permission to build along with a plan. He 
was further told not to resume building 
until he received the orders of the Com¬ 
mittee, for if the Committee found that the 
proposed building was objectionable it 
would have to be removed. On receipt of 
this notice Kifayatullah stopped the work. 
On March 10th, 1908, Kifayatullah brought 
a suit for recovery of Its. 80 on account of 
damages, which he alleged he had suffered in 
consequence of the Municipal Committee 
having stopped the work and for a declara¬ 
tion that the notice was invalid. The Sub¬ 
ordinate Judge gave the plaintiff a decree and 
his decree was affirmed on appeal by the 
Commissioner, but on an application made 
by the Municipal Committee under section 
17 of the Ajmere Courts Regulation, the 
Commissioner has referred to this Court 
the question whether the suit was main¬ 
tainable. The contention of the Municipal 
Committee appears to be that as it is in¬ 
vested by the Municipal Regulation with a 
wide discretion in matters of this kind, no 
suit can be maintained in a Civil Court with 
regard to them. Section is5 of the Municipal 
Regulation lays down that every person in¬ 
tending to erect or re-erect any building 
shall, if required to do so by rules made by 
the Committee in this behalf, give notice 
in writing of his intention to the Committee 
and shall, if required to do so, submit a plan 
showing the level at which the foundation 
and the lowest floor are proposed to be 
laid and a specification of the works intended 
to be constructed and the materials to be 
used, and shall obey all written directions 
consistent with the Regulation given by 
the Committee within one month after 
receiving such notice, either prohibiting the 
erection or re-erection or in respect of a 
number of other matters detailed in the 
section. An attempt was made in the 
Court of the Commissioner to show that 
the notice given by Kifayatullah did not 


comply with the section. The Commissioner 
declined to allow this point to be taken for 
the first time in appeal and we must 
assume that the notice given in this case 
complied with the requirements of the law. 
As we read section 85, if the Municipal 
Committee wishes to prohibit the erection 
or the re-erection of a building or to give 
directions with respect to any of the matters 
detailed in the section it must issue its 
diiections within one month after receiving 
the notice. In the present case the 
Municipal Committee allowed more than 
one month to elapse before communicating 
with Kifayatullah, and when it did com¬ 
municate with him, it did not issue a notice 
as it might have done under sub-section 
(2) of the section requiring the building 
to be altered or demolished, but it required 
him to stop the work and submit a fresh 
application. If Kifayatullah gave a notice 
which did not comply with the law, it 
should have been regarded as no notice at 
all and the Municipal Committee could 
have required him to alter or demolish the 
building; but. as it must be taken that the 
notice given was in compliance with the 
law and as the Municipal Committee did 
not issue any directions within one month 
of the receipt of the notice, the Municipal 
Committee had no authority take any action 
under sub-section 2 of .>ectioi. 85. It was 
suggested that section 141 of the Act 
barred the jurisdiction of the Civil Court 
in cases of this kind. That section em¬ 
powers the Commissioner or the District 
Magistrate to suspend the action taken by 
a Municipal Committee or to prohibit the 
doing of an act which is about to be done in 
pursuance of or under cover of the Regula¬ 
tion in certain cases. It seems to us 
doubtful whethei section 141 was intended 
to apply to such cases as this. Even if 
it can be construed so as to cover such 
cases, we cannot treat it as barring 
the jurisdiction of a Civil Court to entertain 
a suit for damages at the instance of a 
person who has been wronged by an illegal 
action of the Committee. In our opinion 
the suit was maintainable and this is our 
answer to the reference. Let the papers 
be returned. 

Refemice answered 
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PUNJAB CHIEF COURT 

a ^, FuLL bench. 

Origixal Criminal Case No. S of 1908 

December 5, 1908. ' 

1 resent :—Sir William Clark, Kt., Chief 

Judge, Mr. Justice Ried and 
Mr. Justice Rattigan. 

EMPEROR— Prosecutor 

V€ )'S7lS 

R. C. E. SHULDHAM and another_ 

zz d :::: »; «> ***), * 

-EvkJcnce Act '( 7 of 1872)^25, 29,27% ''°" ^ 

Cod p he H t0 “ Cha V ge u , nr,er secti °u 370, Indian Penal 
Code the accused made the following answer 

hands:” C0 " ,m,fc rape ’ 1 OIll . v the lady’s 

Held, that the answer constituted a plea of guilty 
II here the accused at the time of making an incri¬ 
minating statement is enfeebled by illness nn .i ; 
defended, a withdrawal of the plea cant ^if 

the accused wishes to withdraw it, fp. 15' C ol 2 1 * 

No part of an incriminating statement whether 
amounting to a confession ornot, written by an acenied 
person himself while in Police m,study ^ admisTihle 
dther against him or against the person jointly tried 

feet 1 ‘vi!- U fi eSS lfc Ims led to thc discovery of any 

:s sr„ z,n °" 27 ° r ■"* ^ 

is admissible against the deponent only but not 

other Person jointly tried with him. [p. 

A statement made by an accused person before a 
Magistrate who subsequently commits him to the 
Court of Session must be recorriprl in ti ln e ie 

crib eel by section 364, Crim’nafprocedur°Co™ Zs 
but any defect therein can be cured by pro i ,. f by 

IS lotcTl 0 ] “ le MagiStme "- h ° had*recorded if 

sir s “ « 


J Ram Singh, o C. 954; G C. L. R 

rr,’ t : S,i ° m0 L - R - 29 Cr. and Empress y. Yahnh 
Khan, 5 A. 253; A. W. N. (18S3) 25, referred to 

FACTS appear from the following Com¬ 
mittal Order of the Magistrate, first Class 
-Multan, dated the 21st October 1908: — 

Jane Anne Taylor, spinster, aged about 
./ears and eight months, had been residing 
with her sister, Mrs. Shaw, wife of Mr. E° 
A. ibhaw, Multan District Board Engineer 


at Multan. In June last ,b- 
Mussourie, and was evneet l i " el1 ^ U P to 
on the 19th September to f baCk in Malt ™ 

"»• >«r » iliLt rT d n f r 

s$£« tors 

•*» "vine in fc‘T™". «* 

brotlier, Mr AV Tavlm* T V n e an °ther 
Western Ra North- 

Imuse in the same station. ' T|,Ttwo 1 
came to the Railway Station 

their sister off by the to , see 

mail) on her way to Multan L J H q" lb , ay 
got Ills sister a 2nd class u a * /l* ia ^ or 

had been purchased, Miss TaVlo I ^ , tIns 
Rs.lO in cash with Lr to th a i° Ut 

knowledge of the brothers T IS Z 
was m a small pllrse (Exhibit 
-h.ch was kept the tick: L Ku* 

Taylor was wearing at tha t , 1M 

engagement ring, a gold ringset wiTh b 

diamonds, a gold muff chain to ! hve 

attached an open-faced gold watch" a"™ 

Sold safety pin SI^ J atc,1 > ^nd a 

possessed of other jewel ^ n °' v ' 1 to be 

bangles, bracelets 7 to ° such «■- 

leav ing Ghaziabad Miss TayW had in^f 6 " 
carriage a light brown (L ,, n ,ler 

trank, a hat-box covered with ^ r T i S f eeI 

bedding- rolled an in ! ] 11 HoIIand > her 

fastened, an da a V h ‘° ? 'V* ^ 

it sufficient for herlo 'n P . 1 W,th fo(ld »• 
to spend money on the’ * in Unhke,y 

lor .o». W, r.tehJ.t, TkTLZTn 
September,Vein^aboutf 0 ^ ° n the 9til 

the 8-Down KaS ma 1f T t ^ VeII T ed by 

at 20-15 o’clock on the 9th Sn La bore 

warn „( acco,«„ 0 V.«» k i b X™,U, F, r 

was put into the lady’s 1st dX S she 

ment. She was 2 „„ » COmp;,,t 

travelling by that train. On^'arrival of 

^^^lorTardis^ ^ *'*»■»•* 

tliroatcut, 1 ying a on"tRe '^1 oor ^tl^’ 

partment. The photograph (Exhibit ‘m 

depicts the state of the inside of +! ^ ^ 

™,t.. u, « TO .s 
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K .m i'i i;ui: r. in U 'll am. 

II was taken slmptly after under I In' orders of 
the District Magistrate. Inspector Sliuldliam 
of the North-Western Kail way Police was 
at tin* Railway Station. He and the 
Station Master, Mr. Keiiloi s, between them 
appear to have decided to cat oft the carriage 
containing Miss Taylor's compartment and 
then to let the train proceed on its journey. 
This was accordingly done. It. was most 
unfortunate and very unsatisfactory that 
the train was not detained till at least a 
Magistrate had been communicated with; it 
was obviously the proper thing to have done, 
and. as after events have shown, it is not 
unlikely the murderers would have been 
discovered the very first day. the District 
Magistrate, Mr. Clarke, was at the Railway 

Station, immediately information of the mur¬ 
der reached him at his house that morning. 
He then asked me to hold an inquiry which 
I did, recording the statements of such 
persons as might be acquainted with any 
of the facts that very day, including that of 
the Officiating Civil Surgeon, who had intend¬ 
ed going into the district by that train 
and was consequently at the Railway Station, 
and of C. IT Sliuldliam, son of Inspector 
Sliuldliam, he having come in by the latter. 
Suspicion* early fell on C. K. Sliuldliam 
owing to his restless behaviour during the 
journey, his contradictory statements and 
a had past record published by the Criminal 
Investigation Department in the HazoUv of 
India. It was due mainly to this that. 
Inspector Sliuldliam was on the 1-th Septem¬ 
ber removed from having any further hand 
in the investigation of this ease. Mr. 
Rehill, Superintendent, Railway Police, had 
arrived on the evening of lltli September, 
so he, with the assistance of Mr. W illiams, 
Superintendent Police, Multan, took charge 
of the investigation. 

The murdered lady had been robbed of 
a good deal of jewellery. W ith a view to 
seeing if C. IT Sliuldliam had any of this 
it was decided that lie should he searched, 
but it was considered advisable* that this 
should be done in the train alter Sliuldliam 
had been allowed 1" leave .Wuhan a search 
here had been without result, but, as I 
noted at the time, tins was scarcely likely 
to be profitable 1 considering it had been 
conducted by the father. In the* mean while 

it appears that the Police at Lahore receiv¬ 
ed information from a Parsi gentleman, who 


had been a passenger in the 8-Down 
Karachi mail on the 9th-10th September 
from Raewind as far as Montgomery, which 
threw further suspicion on C. E. Sliuldliam. 
Accordingly on 13th September Sub-Inspector 
Abdul Aziz, who had been placed on special 
duty in this case, proceeded from Multan Can¬ 
tonment by the 7-Up to Lahore to take the 
Farsi’s statement. It happened that Mr. 
Clarke, Deputy Commissioner, Multan, was 
travelling by the same train on his way to 
Simla, as was also Mr. W. Taylor, brother of 
the deceased and curiously—a mere coincidence 
—C. IT Sliuldliam and his friend, W. Mullins, 
were also passengers in this train on their 
return journey, they had apparently avoided 
to some extent the vigilance of the Police. 
During the journey Shuldham's behaviour, 
it was noticed, was suspicions—he was seen 
frequently looking out of his carriage window 
in not. quite an ordinary manner. A con¬ 
sultation was held by Mr. Clarke with Sub- 
1 nspector Abdul Aziz after Mr. Taylor bad 
spoken to the former, and the result was 
both Sliuldliam and Mullins were searched 
for—this has been made very clear—the 
jewellery and tlie jewellery cnly—there was 
no thought of looking for blood stains then. 
No jewellery was found. At Lahore the 
statement of the Parsi gentleman, who 
turned out to be Mr. Framjee, a respectable 
merchant of Lahore, was taken by Sub- 
Inspector Abdul Aziz. Mr. Framjee identified 
Sliuldliam as the Eurasian who had spoken 
to him at Raewind and had come into his 
cariiage while the train was in motion. 
Mr. Framjee was taken to Mr. Clarke at 
the Lahore Railway Station and the latter 
heard his statement. This was, however, 
not considered sufficient to justify the Multan* 
District Magistrate ordering the arrest of 
Sliuldliam and consequently neither he nor 
Mullins were detained—particularly as 
Sliuldliam was on hail to appear in a Magist¬ 
rate's Court at Allahabad to answer a 
charge under section 171, Indian Penal Code ; 
Mullins, however, had been directed to 
appear next morning with a view to 
his being questioned further ; he did not 
turn up again and states now that he 
left at once for Pindi as Sliuldliam. told* # 
him to clear out so that anything be 
might tell the Police might not spoil. 
ShuldlmnTs statement. 

Later on some further evidence having 
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been obtiuned it was decided to arrest both 
Shuldham and Mullins. The latter was 
first arrested at Rawalpindi, and shortly 
not before there had been some 

Calcutta 01 ' ’ Uldl,am ' vas "rre^ted at 

On 12th September Mullins made a con¬ 
fession implicating Shuldham very largely 
both as regards rape and murder and also 

tbs? Si' ni 1 th 'i Ponfession Mull ''ns stated 
that Shaldham had told him after the 

murder that he had stolen some things 

belonging to the deceased and he had put 

these into Ins leather bag. Shuldham was 

brought down from Calcutta by two 

European Sergeants of the Calcutta Police- 

they arrived at Multan City Railway Station 

on the afternoon of 25th September and 

were met by the Punjab Police, and taken 

straight to the Cantonment Railway Police 

arrival at the 
iolice fetation, remembering what Mullins 

had said about the stolen articles having 

een placed in the leather bag, the latter 

was emptied of its contents—clothes, etc., 

and looked at carefully inside and out for 

blood marks by Sub-Inspector Abdul Aziz; 

the latter noticed these at once and shouted 

out, drawing the attention of all-and there 

were many present. The leather hand 
bag (Exhibit P14) j had what appeared to 
be blood marks on the bottom portion of 
the inside as well as on the sides. One 
side was scratched a good deal and the 

_ _ ^ 1 • • a* ^ were some 

marks outside too but not very distinct; the 

bag is practically a new one. When this 
important discovery had been made, Shul¬ 
dham s clothes were very closely examined, 
and marks were detected on some, which 
appeared to be those of blood but seemed as 

lt.the clothes had been washed since having 
been stained. . 


on the side of the carriage Miss Taylor’s 
jewellery, every piece stolen, was discovered. 
It had apparentlj r been dropped into the 
aperture into which the shutters of windows 
go down. 14ie compartment in which this 
jewellery was found was the one Shuldham 
and Mullins travelled by on the 13th 
September. 

I will now refer briefly to the evidence. 

E Raja Umrao Lai, Assisant Surgeon, 
will give evidence as to the cause of death, 
and also as to the state of the inside of 
-liss. Taylor’s compartment immediately 
after the murder was discovered; he will 
also say that he wiped out the inside of 
fhe deceased’s w; 'i a with a clean piece 
of cloth (Exhibit P 20), which was after¬ 
wards sent to the Chemical Examiner; he 

t .!' at the lady’s drawers or combinations 
(Exhibit P5) had 2 of the 4 buttons below 
the waist missing and it looked as if they 

had been recently torn off, the two below 
these again were undone. 

2 Mrs Shaw, sister of the deceased, 
Wl11 say the latter was expected at Multan 
on iUth September and when Mrs. Shaw 
went to the Railway Station to meet her 

^ ^arnt of ti,e murder, and later 
■dent,bed the body. She shortly after gave 

pn a mi the m.ssing jewellery (Exhibit 
llle jewllery found in the Railway 
carriage on the 30th September has been 

f C p n b'kl d * Mrs ’ Shaw - A cash-box 
(Exhibit P7) found on the Railway line 

since the murder has also been identified 

by Mrs. Shaw as that of her sister. 

3. Mr. E. K. Shaw, brother-in-law of the 

deceased, identified the body. He found no 

jewellery among Miss Taylor’s things 

e * Cep 1 t , a sa fety-pin brooch which was 
attached to a blouse. 


Late on the night of 28th September Mr. 
Williams, Superintendent, Police, Multan 
when vistmg Mullins in the lock-up, W as 
informed by the latter that Shuldham had 
concealed something in the 3rd class 
compartment the two travelled by to 
Lahore on 13th September; Mullins gave 
details. As a result of this information the 
third class compartment was carefully 
searched at Lahore on 30th September, 
w hen a carpenter bad removed the boards 


4 Mr. W. Taylor, brother of the deceased, 

p! say he saw his sister start from 
Ghaziabad on the early morning of 

, h September for Multan. He will say 
what money she had and what jewellery 
she was wearing. She was a second class 
passenger. The purse (Exhibit P8) was 
the one in which Miss Taylor carried her 
ticket and money. This witness also iden¬ 
tifies the cash box (Exhibit P7) and the 
bght brown or yellow steel trunk (Exhibit 
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Mr. Taylor will also give evidence as to 

the events of 13th September when he was 
on his way back to Ghaziabad and left 
Multan by the 7-Up mail; how and why 
suspicion fell on Shuldham; and as regards 
the search of Shuldham and Mullins in the 
presence of the District Magistrate the 
search being only for jewellery. 

5. Chela Ram, Trains Clerk, North- 
Western Railway, Multan, will give evidence 
from his' Numbers Taker Book (Exhibit P10) 
as to the composition of the train—8- 
Down mail—in which Miss Taylor travelled. 

6. Allah Yar, draftsman, North-Western 
Railway, prepared the sketch (Exhibit Pll) 
of the train—8-Down mail. 

7. Mr. Warren, Train Despatcher, North- 
Western Railway, Lahore, will say he put 
Miss Taylor into a first class compartment 
owing to want of room in the 2nd class, and 
informed Guard Chapman of this. 

8. Guard Chapman was the Guard in 
charge of 8-Down mail in which Miss 
Taylor was a passenger. He saw the latter 
at Lahore, and spoke to her at Lahore 
Cantonment West, and again at Kalina 
Kacha where the breach on the line was. 
On arrival at Raewind Miss Taylor sent for 
him and he showed her how the lights in her 
compartment could be turned down; Miss 
Taylor put the light out in his presence. 
The witness saw Shuldham helping Major 
Sangster with his luggage in the compart¬ 
ment immediately in front of Miss. Taylor’s. 
Afterwards he saw Shuldham in the 
intermediate compartment for Europeans, 
and Mullins in the third class of the 
Postal Van (see the sketch Exhibit Pll). 
The train left Raewind at 23-55, and stopped 
next at Changa Manga, arriving there 
at 0-40. At Changa Manga witness saw 
Shuldham coming down the train from his in¬ 
termediate compartment, searching carriages, 
and on being questioned told the guard 
he was looking for the iceman. Guard 
Chapman saw Shuldham get into the 
intermediate carriage again. Here Shuldham 
was in a slatish coloured suit, otherwise a 
Holland suit.” The train left Changa Manga 
0-50 and arrived at Montgomery at 3-8. 
Here Guard Chapman made over to Guard 
Babington and fold him Miss Taylor had 
asked to be called at Multan City. Exhibit 
P13 is Guard Chapman's “journal * showing 


“timings” of 8-Down mail. Exhibit P12 

is a statement written out by this 
witness on 10th September for the Traffic 
Inspector. Guard Chapman was in the 7- 
Up mail on 13th September. He will give 
evidence as to Shuldham’s behaviour then, 
and as to what followed. 

Guard Babington was in charge of the 
train from Montgomery to Multan Cantonment. 
He did not wake Miss Taylor at Multan 
City, he says, because it was so late in 
the morning. After leaving Montgomery 
the train stopped next at Khanewal, 
arriving there at 6-29 and leaving at 6-39. 
Shuldham asked this witness to have a 
cup of tea and the latter accepted this 
offer; this was at Khanewal. The train 
arrived at Multan City at 7-17 and left at 
7-20, and reached Multan Cantonment at 
7-25. This witness also gives evidence as to 
the state of Miss Taylor's compartment 
at the time the murder was discovered. 

10 Guard Thaddeus was Guard with 1- 
Up Calcutta mail of 9th September. He 
will say Shuldham was a passenger in 
this train; he saw Shuldham for the first 
time at Ambala Cantonment. Later he saw 
him at Rajpura in a second class compartment. 
At Ambala Shuldham told witness he had 
‘lost’ his wife. 

11. 'Picket Collector Hope will say he 
saw Shuldham at Lahore on 9th September 
in the 2nd class waiting room and will 
give details of the conversation they had 
about Shuldham's wife, and that Shuldham 
said he would commit suicide. Also that 
Shuldham looked at a dagger at the Book¬ 
stall. The witness will show Shuldham 
had a second class ticket from Lahore to 
Raewind only. Mullins was with Shuldham 
and was given sweets by the latter, and 
Shuldham said lie was going to make ft 
man of Mullins. Both left by the 60-Down 
for Raewind. Exhibit P17 is the witness' 
“Checking Book.” A second class ticket 
No. 075 of 8th September 1908, from 
Gha/ialmd to Multan Cantonment, is entered 
in this checking book ; the witness saw 
this ticket with a lady in a first class 
compartment (Exhibit PIS) as the second 
class ticket in question. He will also 
describe the clothes Shuldham and Mullins 
were wearing. 

Major Sangster, Cantonment Magistrate, 
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Karachi, will show how while „„ i • 
journey from Jullundur to brl . ■ !' S 

met Shuldham and Mullins on the <l<? " • 16 

^ < sn. : ~ 

1J “" »aii 'JZfc ,r*' 5 ' '• 

5“E""' ‘r '•» front of M,“ 

«"d Mullins „ R,, A,) St Sm‘"T 

nOT Guilin, paid for the dfn ne -the V 
Wge into a thirj * PUt f theil ' 

later Shuldham took his i„' D °' Vn maiI ; 

16 ha PPened to bein a first class compartment 

in wlikTS M^V e r'/' f . the — 

Imw Mullins and Shuldham" entered^Tnto 

r e :;rr with f him a, v d h ° w Muu.ns ca. ne 

nto his compartment (1st class). After 

the tram had moved out of Raewind, these 
tuo played cards—even after flip + . * 

liad left Changa Manga. The witness will 
describe how, after the train had left {’L, 
Manga, Shuldham looked in W, f 

i» front of Sb.“TSr1lJT„d “'id 

Mull' t0 stop etmbling, and shortly aft)' 
Mull,,,, out . S] ,„ am 


la. Mr. Iramjee, a merchant of Lahore 
w.ll say how he travelled from Baeudnd to 
Montgomery ,n the 8-Down mail on 9th- 

10th September in a second class compartment 

No one eke was in the compartment when 
the train left Raewind, but some luggage of 
somebody was on the centre seat-rA a 
- brown leather hand bag, a bundle of clothes 
and a net bag with books in it. The witness 
will describe how after the train had left 
tbanga Manga Shuldham came into his 
compartment and what he did there, how 
on Shuldham telling him there were two 
Europeans playing cards in the next 


lucked and saw 

!? ,:r "7 £ 

arrived *“ before tlie train 

walked “l .. 

bis clothes and H C !° U1 * aml changed 

Ins wife ‘and tl ^ begaM falkin * about 
had \l ’ 1 / • e 0011 versation the two 

£2S “.& A ^’^”‘bo^ 

Railway Officials' w| 6el \ a,K beard to the 
that day to Li bn- 160 i® was retui ' n ing 

made by him to the p’l * f statemei, t 
Lahore, and to V ^ oI, , oe htev ™ at 
Magistrate and hr ' l -? ,Ce > tbe district 
at Lahore ’ K,entified Shuldham 

Id. Guard Cooke will , 

•Shuldham and Mullins at • 7 16 8a " 

September and tl, n Raewilld on 9th 

worn by them tilV® SC1 ' ibe the clothes 
J tllem there, and at Multan 

W^er, M LS:’wS 0 ty Ye fr'’ 

aft 7 l*a a* Montgomery got 'nt Q Tn'^ 

mail on 10 Hi ° c lnt0 Shown 

compartment vacalU^vV llto the 2nd class 

will state how Muilin ** ^ ram J ee *** 
glasses (Exhibit P). & gave 11111 a pau% of 

way” Pob'ce* 11 ^ RjfI'* 111 ’ ¥ ead .<Constable, Rail. 

and how by mistake in ! t0 d ° so ’ 

Booking Clerk * le > ny the 

P*1 1 L tickets f 01* Mnlfnn 

at Y j \1 u 11 a 11 °'City 1 The S !‘? d Le ° bailled 
Inspector Shuldham, the* "fither" of'^r 1 
accused, about the tickets Thk v * 16 
prepared the .m at 4 a t (Exhibit P 21 ). " “ 

C l e f k 2 habil , DaS > -Assistant Booking 

:=SS ■=■ ~=- 7 

™ paid bp Bta " 
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21. Sultan Abmul, Constable, Railway 
Police, Multan City, will confirm wlial Hiiirl 
Constable .lliande Khan lias stated /«• the 
tickets from Multan City and will give full 

details. 

22. Guard Sullivan will say lie saw 
Sliuldham and Mullins pass out of the Rail¬ 
way Station, and the former handed him two 

intermediate class tickets. 

23. Atnia Ram, tum-l" "twain . drove 

Sliuldham and Mullins hurriedly to Inspector 
Shuldhain s house, being paid annas 3 by 
Sliuldham. He saw a brown leather bag 

with the latter. 

2f. Mohamad Ismail, Constable, will say 
Sliuldham and Mullins stayed with Inspec¬ 
tor Sliuldham from 10th to 13th September. 

■25. Khandai, dluibi, will say lie washed 
Shuldham’s clothes, and their state when 


given to him. 

20. Mr. Clarke, Deputy Commissioner, 
Multan, will give evidence as to the photo¬ 
graph (Exhibit Plb) and as to what 
occurred immediately after he had received 
a report of the murder. Also as to the 
events of 13th September when he ordered 
a search of Sliuldham and Mullins in 7- 
Up going to Lahore ; lie will say the 
search was for jewellery and not blood- 
marks ; and will also state what occurred at 
Lahore. 

27. Sub-Inspector Abdul Aziz, North 
Western Railway Police, was placed on 
special duly in connection with this case 
on 10th September. He will give details 
of the event of 13th September and what 
followed at Lahore : of the search on 25lh 
September on Sbuldhani's arrival from 
Calcutta, and on following day*. He will 
give evidence as to the No. / 71 having been 
discovered in Sh uId ham's pocket-hook, Kxlii- 


bit P3b, on D11 1 October DOS. 

26. Amir Chand, Goods Clerk, North- 
Western Railway, will say Exhibit P23 is 
a list of the clothes taken off Mullins, and of 
these Exhibit P2 1 is a shirt with marks 
like bloo 1 on it. 

20. Moti Ram, Train Clerk, North-Western 
Railway, eerlilies to the correctness of 
Exhibit P2l), tlie “Number Taker Book’*, 
containing the composition of 7-L p on 13th 
September, and that the sketch (Exhibit P- 


25) is correct. 

30. Azmat Ullali, Draftsman, will say 
Exhibit P25 L a. correct sketch ol 7-Cp 


nn 13th September and he prepared it. 

31. Sergeant White, Calcutta Police, 
will give evidence as to Shuldham’s having 
l>ee„~brought from Calcutta to Multan under 
arrest. Also as to the search in Multan 
on their arrival at Multan on 25th Septem¬ 
ber. He will say Exhibit P14 is Shuld- 
ham's brown leather hand bag, and that Ex¬ 
hibit P27 is the list of Shuldham’s property 
brought down from Calcutta, and Exhibit P- 
2S is the list given by the Commissioner of 


Police, Calcutta. 

Surmount Henderson* Calcutta rolicGi 

will corroborate Sergeant White. 

33. Mania Dad, Clerk, District Traffic 

Superintendent’s Office, Multan, will give 
evidence as regards the search of Sliuldham 
m 2bth September, and as to the coat, 

(Exhibit L). . ... 

3 k Wassu Ram, Hospital Assistant, will 

rive evidence as regards Shuldham’s white 
trousers, (Exhibit M) having marks on 


I 


1 • 1 _ . LI_1 






Him Singh, Sub-Platelayer, Changa 
Manga, will give evidence ns to the finding 
of the’ cash-box (Exhibit P2) on 20th 
September between the Stations of Satgharra 
and Wan Rftdha Raiu (these are between 
Changa Manga and Montgomery) at mile 
757 between telegraph posts Nos. 4 and 
5 This box was found a little way inside 
the wire fencing. Also as to the finding of 
Exhibit P29 (card-board jewellery box 
broken) a little further on, and a little 
further still was found Exhibit P30 (a 
broach ease). Exhibit P30 was found 
between the rails. There was a slight blood- 
mark on the cash-box. 


30. Nilml Singh, Mishi of the Sub-Plate- 
yer, will say that on 23rd September was 
mud the 2nd class ticket (Exhibit ^Plb), 
mile 755, between telegraph posts Nos. 17 

ud 18. _ .. 

37. Mr. Williams, Superintendent 1 olice, 

Iultun, will state bow ho obtained inform- 
1 ion from Mullins which resulted m 
•arch bring made of the carriage in which 
10 two accused travelled on 13th bep- 

onber. .. 

3S. Kero/. Chand, Sub-Inspector Railway 
’.dice, will say bow Exhibits 1 2, 1' 

'30 and PIS. were found. Also » s [° ' 10 
iscovcry of (lie jewellery (Exl.ibltl 31, 

ID ) ,.n .uMh September in a third class* 
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compartment of carriao-n V, . , 

fit” “* MfiE 

of the jewellery „„ S,* !? , h " dm ‘ 

rrj,: <&,«?-pSf 

su* tfz ‘ir* ™ **& 

VS? «» ^>3 ,r„tL e « cUh ' 

M„it.„ c ° “feSri t“r" Su r«». 

V the Police ;„,*;V 0 b "’„ Tr T! 

to the Chemical hammy, Lahore .cT/)' 

returnofthe.se with the W Jt ’ , x tIle 

917, dated 18 th September 

dated 24th September 1908, No. 1004, dated 

3rd Octot^S T’ Xo ' 100y > 

to ^^o-ias h v x o, ' warde - d 

-port dated the 19th September " 

*eSs ^ 

^to^theChem-^^ff 

43 . Ghulam Mohammed, Head Constable 
gives evidence as to Exhibits P4 and P 5 „ n!l’ 

P 6 and P24 and P7 and PI 4 Y r T M 

and R, having been put up in parcels ’j/ J 
and sent to the Civil Surgeon ®' 

.tto'hfalf tvS"C“ s r ,d ““ 

»*7 1 - to th. Ci.il Surgeon * 

took one parcel to th.’cfvii 
similar J&**“"* C-£K: ffives 

The Chemical Examiner’s reports sl,n 
mammalian blood was detected on certain 
articles and colouring matter of blood on 
some others, and semen on the niece nf ni a 

with which the Assistant Civil sil h 

wiped out the deceased’s vagina, as also on 

the combinations or drawers of the deceased 

wrongly described "shirt” in the ChemTeS 
Examiner’s report. ai 

LasUy, there is the confession of Mullins 
W.th regard to this I should add that tlds 


^mCiama-EtaSi..—' 

X"-*™: StrE; 1 , ‘ A,iM '' rt . 

SimlSm!'"'"”' *» ... for 

Mr. Lakshmi X„rai„, for Mullins 

ORDKR OP REFERENCE TO THE 

I’ELE hunch 


against 

against 

against 

against 


TCeil>, J.— {December'-ith IQfiQ') p ,• 
to Full Bench. Questions refS eW& 

D Does the following answer* f i 
4 ^stitnte P^a of gnilty ' tl> clI,a,,ffe 

lady’s hands?” C ° Inmit "* e ’ 1 only held the 

2- Js Exhibit poo „,i . - .. , 

either or both pri 8 „ ne „ ?* dmuaM * 

°* Is Exhibit P 27 0 i • , 

either or botli prisoners ? ' ' e 

either or both prisoners ? adm,SS,b]e 

°* Is Exhibit P SO arlr, • -II 
either or both prisoners ? ""'^ 

Reid T tr BENCH. 

\LI i), J- {December bth io 0sM n 

answer to the hW ’ Onr 

words used cousfitnt (Juestl,,n Ls that the 
in onr opini^ £ £_ a of , guilty, but, 

tlmt the prisoner w a " it hft ° facfc 
l»y illness and undefended ' v/T e,lfeebletl 
plea should be allowed if tl’ ' ltbl,1 ' a "al of the 
wishes to withdraw R Uul]i »* 

is subject ,.f t|, e second n ;?° Cument "’inch 
tedly written h v s ?? l e8t,ou "' as admit- 

custodyofthe Police in' m ' u "' blle 111 tl,e 

not in presence of a MngistiSe ^ ’ aUd 

«».™' izrr ', 

denco Act, and w e are " , °* the Evi - 

argument of Counsel for the Or, aC * C . ept the 
P.rt. of III. mutem,,.,’™ j- wn tl. al my 
admission, thonrrli nnf i , s ‘ sibie as an 

fession. The whole 8 taL P l? , -“- ,ble . M . a coa ' 

Our answer to the i ' S Inc ’’ lmin ating. 

no Part of the document isldSble * ^ 
either prisoner. uiissibie against 

k whI' i'i t "iV si ,":;'." 1 ":' 1 oocetio,,,, U) ,„ 

»'«»»..«»„“ci’ bJ d r,f ■i”,« 

on the 10 th September I90S i JI f gl . strate 
««. Sl.uldlinm . 
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A1 a 11 ins. When the statement was recorded 
Shuldham was not an accused person and 
(lie statement is not a confession within 
the terms of section .‘>0 of the Evidence Act. 

The fourth and fifth questions can he 
disposed of together. Exhibits P 29 and 
P dU being admittedly on the same 
footing, h'lii/ms* v. Animfram Simjh (1), 
Em press v. \<ihul> Khan (2). cited by 
Counsel f"i- Shuldham, do not help him 
Tl iese authorities merely lay down the rule 
that a statement made to a .Magistrate who 
subsequently commits to the Court of Session 
must he recorded in the form prescribed by 
section 3b t of the Code of Criminal Procedure. 
Exhibit- P29 was admittedly recorded 
in the prescribed form and the Magistrate, 
examined as a witness, has supplied all that 
was wanting in the record of Exhibit P3B. 

Our answer t<» the 4th and 5th questions is 
that Exhibits P29 and P30 are admissible 
against .Mullins on all the charges framed 
against him, and are admissible against Shul¬ 
dham on the charges of rape and of abetment 
of rape, unless Mullins' plea of guilty of abet¬ 
ment of rape is accepted and acted on. If 
Mullins is convicted of abetment of rape on 
his own plea, Exhibits P29 and Pod are 
not admissible against Shuldham. 

Iu'JryeHCe (II Spasm/ nf. 

Contu sion OK Trial. 

Ill’ll), J.—( herein her 11///, 19US.)—Counsel 
for Shuldham concluded. Pleader for Mullins, 
allowed with consent of Crown, to reply to 
Government Advocate who will in turn 
reply to him if necessary. 

Government Advocate addressed Court 
and Jury. Pleader for Mullins follows. Court 
summed up. Jury retired for (J5 minutes and 
returned unanimous verdict of guilty against 
Shuldham on charges 1, 3, 5, and unanimous 
verdict of guilty against Mullins on third 
charge, verdict of guilty by 7 to 2 on lirst 
charge and by b to 3 on tilth charge. The 
Jury recommended the prisoner to mercy on 
the ground that he acted under the influence 
of Shuldham. Shuldham addressed Court 
in mitigation, sentenced to death on lirst 
conviction, sentences on other convictions 
deferred. Sentence on Mullins deferred. Court 
rose b-25 r. m. 


(1) 5 (J. 951; (j (J. li. It. 21)7: H Slionu* L It •){) (Y 
V) » A. 253. A. W. X (l m) ‘Jo. “■ * 


Klii>, J. — f December 1 2th, 1908).—Sat at 

11-a.m.— The foreman of the Jury, in reply 
to the Court, stated the Jury by a majority 
of 7 to 2 found Mullins guilty on the 2nd 
charge. I am unable to accept the verdict 
of the majority on the lirst and second 
charges, as there is, in my opinion, a reason¬ 
able doubt of Mullins having either conspired 
with Shuldham to commit the murder or 
anticipated that murder would he committed, 
or committed the murder himself, or in any 
way abetted its commission, but in view of 
the recommendation to mercy and of the 
sentences which l felt it to be my duty to 
pass, on the unanimous conviction under 
section 37b, and on the conviction by the 
majority under section 394, which I accept, 
retrial on the first and second charges is, 
in my opinion, unnecessary, ami the prisoner 
Mullins is, within the terms of section 308 
nf the Code of Criminal Procedure, acquitted 
on the. charges of murder and abetment of 
murder. 

On each of the convictions under section 
37(5 ami section 394 of the Penal Code be 
is sentenced to be kept in penal servitude 
for the term of his natural life. The sen¬ 
tence will run concurrently. 

The Jurors are exempted from service on 
a Jury for the period of three years from 
this date. 

liafh accused convicted. 


LOWER BURMA CHIEF COURT. 
Criminal Aitkai. No. 42 ok 1915. 

February 24, 1915, 

Present: —Mr. Justice Twomey. 

X G A SAX T N V E1X"—Avons k i>—A itk llant 

casus 

E M PE R0 R—Proskc v tor. 

/*♦*/! t! ( i Art XI.V of IMiO/, s. 235—iWssioM of 
m.<i ni in ‘his f>r eon nlccfciling coin—Accused's knt* tc* 
if matrri tl—C.’iniinnl Vcoeeduiy Code (Jet V of 
1MIM, >. 103 (2) "Search — Procedure. 

Kora conviction under section 235 of the Indian 
lVnnl (’otic, it is not only necessary that the accused 
should he in possession of the instruments or materials 
for counterfeiting coin but it should also 1)0 


Vcl. XXVIII] 


INDIAN CASES. 


XGA SAN NVEIN V. EMPEROK. 


153 


proved that the possession was within the accused’s 
knowledge, [p. 153, col. !. ; 

I ? ea . 1C, : es „ tl, ° provisions of section 

j 103 ( ) Of the Criminal Procedure Code should he 
■) strictly complied with. , p. j 54, col. ].] 

Appeal from an order of the Special 

lower Magistrate of Prome, dated the 28th 


JL DGMhiS 1. T he appellant San Nyein, 
village headman of Gyogon village, has been 
sentenced to transportation for seven years 
under section 235, Indian Penal Code, the 
charge against him being that 40 coun- 
t f 1 e i C0,ns - 81 ” f 1913, 5 of 1880 and 4 

° lbJ °i a ^. * mould for making counterfeit 
rupees of 1913 were found at his house. 

Police Inspector Maung Myaing stated 
that on receiving information that San 
Nyem was counterfeiting coin and had 
moulds m his possession he went to San 
INyein s house on the morning of 12th 
November with a crowd of people from 
Letpadaw, a village about a mile from 
Gyogon. On searching the house a bundle 
containing a 1913 rupee-mould was found 
in an open yedoyank or water shoot placed 
for the purpose of catching water between 
the eaves of the kitchen annexed and the 
side wall of the main building. Besides 
the mould was found a roll of counterfeit 
rupees and a bamboo opium pipe. Another 
roll of false rupees was found in the 
thatch of the roof above the yeilayauk. 
The yedoyaulc is 13 feet from the ground, 
see plan. The articles, therefore, could 
not have been put there by a man 
standing on the ground. But it is well 
within the reach of a man standing in 
the kitchen, for there is an open space between 

the conduit pipe and the kitchen roof all 
along the pipe. 

1 here is no doubt that the articles were 
found as described. The only question is 
whether they were there with the appellant’s 
knowledge. It is said that just before the 
search San Nyein's wife went upon to the , 
house although the Inspector forbade her, 
and it is suggested that when she went up 
she may have taken the articles from inside 
the house ar.d concealed them in the 
yedayaiih. This, however, is very impro¬ 
bable for the Inspector had a crowd of 
people from Letpadaw with him, the house 


,/vas surrounded and if San Nyein’s wife 
>ad acted as the prosecution suggested, it 
could hardly have escaped notice. From 

tl,e ev, .?? nc ®, !t “PP™™ by no means 
impossible that the articles could have been 

planted surreptitiously from the kitchen at 
some time when the inmates of the hou«u 
were in the main building. 

The accused was one of the prime movers 

l" br, W« 'barge of bribery against the 

nspector Maung Myaing about two months 
before the search, and it was alleged that 
the Letpadaw headman, Tun Suing, was 
instrumental in getting the douceur for the 
Inspector. A departmental inquiry was 
held and the petition against the Inspector 
was dismissed. The Special Power Magis- 
rate touches on this matter in l.i.s judgment, 
but lie does not appear to have attached 
sufficient importance to it. There can be 
no doubt that it furnishes a motive for 
bringing a false charge against San Nyein 
See the Prome District Office General Pro- 
feedings No. 341 of 1914. 

■ rt The * pecial Power Magistrate was 
influenced a good deal by the evidence of 
the prosecution witness Maung Lun that 
the accused on (he occasion of the search 
had shown him a counterfeit rupee, which 

lie got from one Po Hlaing who was 
staying with lnm. This witness is not 
corroborated and his evidence is not in¬ 
trinsically probable. Another witness Nga 
Maung spoke of three counterfeit 4-anna 
Pieces given to him by San Nyein to buy 
opium llie Special Power Magistrate 
1 emarked that Nga Maung is not the sort 
of witness that can he readily believed. 
JNga Maung s statement is uncorroborated 
and even if it were true, there is nothing to 
show that the 4-anna hits which he says 
he received from Say Nyein were really 
counterfeit. I think that the evidence of 
Maung Lun and Maung Maung cannot he 
regarded as effective corroboration of’ the 
case against San Nyein. 

If San Nyein were really a practical coiner 
one would expect to find not merely a 
mould and some counterfeit coins but also 
the raw materials, lend, etc., and nothing of 
the kind was found. 

San Nyein’s lodger, Po Hlaing, was 
arrested under the prevention sections of 
the Code of Criminal Procedure some months 
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before the search of San Nyein’s house. 
It is alleged that Po Hlaing was a coiner. 
It seems very improbable that San Nyein 
would keep a mould and counterfeit coins 
at his house after Po Hlaing's arrest. 
The attention of the Police having been 
directed to Po Hlaing, San Nyein would 
be more likely to get rid of any articles 
that might serve to connect him with his 
lodgers evil practices. Having regard to 
these considerations and to the recent 
enmity between the accused on the one hand 
and the Letpadaw headman and the 
Inspector on the other, 1 think it is not at 
all improbable that the mould, etc., were 
£ planted out of revenge and that San Nyein 
i knew nothing about them. 

The conviction and sentence are set aside 
and the appellant is acquitted. 

The Inspector should be called to account 
for disregarding the provisions of section 103 
(2), Code of Criminal Procedure, in not 
preparing a list of the articles found and 
taking the signatures of the witnesses of the 
search. 


Lala Marfan Copal, for Mr. Herbert (Assist¬ 
ant Legal Remembrancer), for the Respond¬ 
ent. 

JUDGMENT.—The appellant, Sardar 
Ahmad, a school-master in a boys' school at 
Dinanagar in the Gurdaspur District, has 
been convicted on three charges of attempt¬ 
ing to commit an unnatural offence with 
Tara Chand, a boy of 13, one of the pupils 
in the school. The District Magistrate who 
tried the case has written a very careful 
anti well-considered judgment, in which he 
has fully detailed all the facts of the case 
and the arguments urged by the defence, 
and it would be useless repetition for me 
to go over the same ground again. The 
points raised by Mr. Jalal-ud-Din in arguing 
the appeal have all been discussed by the 
learned District Magistrate. The main point 
urged is that it is very easy to make a 
charge of this kind and that it is unsafe 
to convict on the uncorroborated evidence 
of the boy Tara Chand. From the nature 
of the case there would be no corroboration 
of the actual commission of the offences. 


Conviction set aside. 


PUNJAB CHIEF COURT. 
Criminal Appeal No. 398 1914. 

June 2(j, 1914. 

Present :—Mr. Justice Scott-Smith. 

SARDAR AHMAD— Convict—Appellant 


versus 


EM PEROR - Proskci’tou — Rk s po s d k nt . 

].}I'iih'uce —4 ’iimilunil njjcnco — Uncorroborated test i- 
jtionu 'if complainant t whether sufficient — Prosecution , 
when. hot hound to produce all wit news—Pc no l Code 
(Art XLV of 18G0j, s. 377. 


In the case of unnatural ottcncc under section 377, 

Indian Penal Code, conviction can safely be based on 
the uncorroborated testimony of the victim, if it is not 
otherwise doubtful. 

The prosecution is not bound to produce witnesses 
who aro not expected to speak the truth. 


Appeal from an order of the District Magis¬ 
trate, Gurdaspur, dated the 21st April 1914, 
convicting the appellant under section 377, 
Indian Penal Code, and sentencing him to five 
years’ rigorous imprisonment, 

^lirza Jalal-iul-Pin , for the Appellant. 


Diwan Chand and Fazal llahi could, no 
doubt, have given very material evidence in 
support of Tara Chand had they chosen to 
do so, but they were not called as wit¬ 
nesses. According to Tara Chand they were 
abettors of Sardar Ahmad and they have 
been expelled from the school as a result 
ol the inquiry consequent upon Tara Chand's 
complaint. 


They certainly would not have supported 
his statement and the prosecution were not 
bound to produce witnesses who were not 
expected to speak the truth. 

Rupa, P. W. No. 2, has given evidence 
about one visit of Tara Chand to appellant's 
house, and the hoy Pa non Lai, P. W. No. 3, 
supports Tara Chand in his statement that 
appellant, beat him for refusing to come 
to bis bouse. It was this beating which 
led to the boy complaining to his father, 
and the latter complained to the head- 
master. 


The defence of appellant, that the 
accusations aro the outcome of a plot 
between Pa nun Lai and the fathers of the 
hoys (including Tarn Chand) who complained 
of their maltreatment by appellant, has 
been fully dealt with by the learned 
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Magistrate, and I agree with him in rejecting 
it absolutely. 

The boys Abdullah and Ahmad Ali, who 
have gone back upon the original statements 
made by them to the head-master, have 
apparently been won over by appellant on 
account of being his co-religionists. Their 
evidence has been shown to be untrustworthy 
and has been rightty disbelieved. After a 
careful consideration of all the facts, I 
consider that the District Magistrate was 
justified in relying upon the statement of 
Tara Chand, even though it is practically 
uncorroborated. The sentence is, no doubt, 
heavy, but I am unable to consider it as in 
any way excessive. 

The appeal is dismissed. 

Appeal dism issed. 


LOWER BURMA CHIEF COURT. 

Criminal Appeal No. 971 of 1914. 

February 17, 1915. 

Present :—Mr. Justice Parlett. 

NOA SHWE Yl alias NGA PO and another 

—Appellants 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act 1' of 1898,), »»•. 236, 
237, 403— Penal Code (Act XLV of I860.), .9. 457— 
Rangoon Police Act (IV oj 1899), s. 31— Second trial 
for a graver offence when conviction on the same facts 
for lesser offence subsisting, whether legal. 

When a man has been convicted of committing an 
act constituting an offence, and further evidence 
subsequently comes to light which shows that his act 
constituted a graver offence than that of which he 
was convicted, he cannot merely on that ground alone 
be put upon his trial for the graver offence, [p. 156, 
col. 1.] 

Therefore, a person who is convicted under section 
31 of the Rangoon Police Act for being in possession 
of an article supposed to be stolen canuot be again 
tried and convicted later on for the offence under 
section 457, Indian Penal Code, simply on the ground 
that the owner of the article is traced and some 
further evidence is available to constitute an offence 
under section 457 of the Indian Penal Code. [p. 156, 
col. l.J 

Appeal from an order of the Western Sub- 
Divisional Magistrate of Rangoon, dated the 
25tli November 1914, passed in Criminal 
Regular Trial No. 408 of 1914. 

JUDGMENT.—At 3-30 a.m. on 6th 
November 1914 Mr. Yeoman’s house was 
broken into and a sewing machine was 
Stolen. He reported the matter to the 


Myetada Police Station at 9-30 a.m., handiug 
over the key of the machine. 

Meanwhile at 5-50 a.m. the appellant had 
been met by two Police Constables carry¬ 
ing a sewing machine. On being challenged 
he dropped the machine and tried to escape, 
but was arrested and taken with the machine 
to Latter Street Police Station. The officer 
in charge of the Station, without apparently 
any attempt to trace the owner of the 
machine, or even taking the elementary 
step of ascertaining whether the loss of any 
such article has been reported in another 
Police Station, forth with sent the appellant 
up for trial under section 31 of the Rangoon 
Police Act, for being in possession of a thing 
which might reasonably be suspected to be 
stolen property and failing to account 
satisfactorily for his possession of the same, 
and he was summarily tried, convicted and 
sentenced under that section on 6th Novem¬ 
ber, and his appeal was dismissed on 29th 
November. 

The machine having been identified as that 
stolen from Mr. Yeoman's house on 6th 
November, the accused was on 16th November 
sent up for trial under section 457, Indian 
Penal Code, in respect of it, and has been 
convicted and sentenced thereunder. He 
appeals on the ground, among others, that his 
former conviction under section 31 of the 
Rangoon Police Act operated as a bar to 
the second prosecution under section 457, 
Indian Penal Code. In my opinion that plea 
is well taken. Section 403, Criminal Procedure 
Code, enacts that a person who has once been 
tried by a Court of competent jurisdiction for 
an offence and convicted of such offence 
shall not, while such conviction remains in 
force, be liable to be tried again on the same 
facts for any other offence for which a 
different charge might have been made under 
section 236 or for which he might have been 
convicted under section 237. The Magistrate 
considered the point, but held that the facts 
in the two cases were different. In my 
opinion they were substantially the same, 
namely, accused’s possession of the machine. 
In the first case the Court was only asked to 
draw the inference from his conduct that the 
' machine might reasonably be suspected to be 
stolen, in the second case it was asked to draw 
the inference that the accused had broken 
into Mr. Yeoman’s house and stolen it. If 
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true that in the latter case a little additional 
evidence was tendered—namely, evidence of 
the house-breaking in the early hours of that 
morning, and of the identity of the machine, 
but 1 Dfj-ow of no authority for holding that 
when a man has been convicted of committing 
an act constituting* an offence, and further 
evidence subsequently comes to light which 
shows that his act constituted a graver 
offence than that of which he was convicted, 
he may merely on that ground alone be put 
upon his trial for the graver offence. Clauses 
-j 3, I and 5 of section 403 of the Criminal 
Procedure Code lay down under what circum¬ 
stances alone a previous conviction is not 
a bar to a subsequent trial for the same matter, 
and the present case is, I consider, covered 
by none of those clauses. 1 do not think it 
can be held that clause 3 applied on the 
ground that the consequence of accused's act, 
namely the causing of wrongful loss to the 
owner of the machine, was unknown to the 
Magistrate at the first trial. The identity 
of the owner was unknown, but the finding of 
the Magistrate implied that wrongful loss had 
been caused to him. 


I consider that appellant was not, under 

the circumstances, liable to he tried again 

under section 457. Indian Penal Code, 

and I revenue the conviction and sentence 

and acquit him of the charge under that 
section. 

. {reused acquitted. 


MADRAS JUC11 COURT. 

Cin m i nAD Revision Cases Nos. 665 and 673 

ME J 914. 

Ckiminai, Rem,ion Petition No. 566 ok [91 j. 
and Taken i r No. Mb of 1914. 
February 8, 1915. 

Prciciil: Air. Justice Spencei-aiul .\|j us( j l>u 

Sesbagiri Aiyar. 
lx Ci:. R. Cah: 665 «»r 101! 
MAHOMED KASJM-An rsi:i, No. l _ 

Peti monk i.’ 

Fn Ci:. R. (.Vi- No. 67.4 ok DR | 

DAVID CI1ETTV and ot..k,:s-Autm:„ 

No. 2 to 9 — Petition! k$ 

rrrsus 

EMPRROR—Oi'EMsi i py 

°l“" M Act n "f ». 


Criminal procedure Code (Act V of 1898J, *•. 39— 
Mraistrah—'Special Iij cm poire red'—'GeneraII ij empo - 
acred' —Sotijieotinn Inj Government empowering all 
scrim it class Magistrates to tnj eases under Opium 
Art. ii amounts h> 'special 1 1 / cm poire red'—J u risdiction. 

Tin* word ‘specially* in ‘specially empowered’ 
oeeiiiTing in section 3 of the Opium Act, 1878, is 
used in speaking of individuals and in contrast with 
the word ‘generally’. p. 157, col. 1.] 

When hv a notification of the Government a class 
of oflieials is invested with j lowers to trv certain 
offences, such otlieials are only ‘generallyempowered’ 
and not ‘specially empowered'. p. 157, cols 1, 2. j 
The language of section 39 of the Criminal Pro- 
redurc Code explained, p. 157, cols. 1.2. 

Per Seshmjiri dinar, .1. -A notification empowering 
I second class Magistrates to try such offences 
under t lie ()pium Act is nitre t ires of the powers 
given hv the Act, as its effect is to enlarge the 
definition of Magistrate as given therein. J p. 157 
eol. 2. 1 

Petition, under sections 435 and 439 of the 
Code oi Criminal Procedure, 189$, praying 
the High Court to revise the judgment of 
the Sub-Divisional Frst Class Magistrate of 
Xcgapntam, in Criminal Appeal No. S3 of 
1914, preferred against that of the 
Stationary Second Class Magistrate of Ncga- 
patam, in Calendar Case No. 405 of 1914, 
and case taken up in revision by the High 
Court as regards the 2nd to 9th accused in 
the said Calendar Case No. 405 of 1914. 

I 1 AC IS. 1 be petitioner (1st accused) and 
others (accused Nos. 2 to 9), were convicted of 
an offence under the Opium Act and sentenced 
to various terms of imprisonment by 
the 2nd Class Magistrate of Xegapatam, 
purporting to act under the authority of a 
notification, dated 12th October 1880, issued 
b.\ the Oovernment of Madras empowering 
all Second class Magistrates to take cognisance 
m!‘ offences under the Opium Act, 1878. The 
convictions were confirmed by the Sub-Divi- 
Monal l irst Class Magistrate of Xegapatam. 
The 1st accused then preferred this criminal 
revision petition to the High Court, which 
took up the case of accused Nos. 2 to 9 

sun inotu. 

I h(> Hon hie Mr. /. Richmond, for the 1st 
uu.sed : I he second Class Magistrate had 
"" J ll, ' lsl *ii'tion to try Uio case. He was not 
sptci.i 1\ empowered within the meaning of 
section 3 of the Opium Act. The notification 
in question amounts to a general investiture. 

W. also.section 39, Criminal Procedure Code.) 

* pei m investiture must bo by reference 
°. H : ni( Evidual. The notification is ultra 
lnt * inasmuch as the effect of it is to enlarge 
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the term Magistrate” as defined in the Act 

The conviction is, therefore, illegal and 
ought to be set aside. 

The Public Prosecutor, in support of convic¬ 
tions : The power to try offences under 
special and local laws is itself a special 
power and persons invested with such powers 
must be deemed as “specially empowered.” 
The word specially” in the Opium Act and 
the Code of Criminal Procedure has reference 
only to the extra special powers given by 
the Government. 

ORDER. 

Spenckr, J.—The question has been raised 
whether the hocond Class Magistrate who 
tried this case acted without jurisdiction in 
trying a case under the Opium Act 

In section .1 of the Act a Magistrate has 
been defined as a Presidency Magistrate 
a Magistrate of the First Class or (when 
specially empowered by the Local Government 
to try cases under this Act) a Second 
Class Magistrate. Now it is conceded that 
this particular Second Class Magistrate has 
not been empowered by name or by office 
by any notification issued by the Local 
Government under the Opium Act. The 
only notification is that published in the 
Fort St. George Gazette, Part I, dated 
12th October J 880, whereby the Governor- 
in-Couneil empowered all Magistrates of the 
Second Class to try cases under the Ooium 
Act of 1S78. 


15 


that L nrSed b V he Publ;c P ^ecutor 
that the power to try offences under 

special or local enactments is itself a special 

power and that persons so invested with 

poueis may be described as specially 

empowered ; but this is not the sense in 

which I understand the Imperial Government 

to have used the word in framing the 
section. It follows that the trial* was 
without jurisdiction. We set it aside and 
order the ist accused, to be re-tried by such First 
Class Magistrate as the District Magistrate 

maj direct. We see no reason to direct 

a re-trial of the other accused, as they have 

already undergone their sentences and have 

been sufficiently punished, assuming that 
they are guilty. * c 


Seshagiui Aiyar, J .—I agree. 


The question, therefore, is whether this 
investment of powers was an act of 

specially empowering” Magistrates of the 

Second Class; for if it was not so it 
appears that the Local Government were 
not acting within their powers. 

Section .*19 of the Criminal Procedure 
Code throws light on what is meant by 
specially empowering persons. 

It declares that the Local Government 
may empower classes of officials generally 
by their official titles or persons specially 
by name or in virtue of their office. When, 
therefore, a class of officials is invested 
with powers to try certain offences, it would 
appear that they are “generally” empowered. 
The word “generally” is in contrast to the 
word specially,” which is used in speaking of 
individuals. 


I think Mr. Richmond is right in 1 • 

contention that the notification of the 

Government of Madras, dated the 10 i 
October 1880, cannot confer upon all Second 
Glass Magistrates in the Presidency the 
power to try opium cases. The definition 
section in the Opium Act gives a disriWm 
to the Local Government to “ specially 
empower Second Class Magistrates" 2 
jurisdiction. T he general authorisation quoted 

t ie Act. Under the notification in question 

the Government have exercised powers W 
which they ^ have enlarged the definition of 
Magistrate so far as.their Presidency 

concernec . I do not think this is permissible 

Ihe analogy of section 39 of the Criminal 

of r °t C h e dU p e fir° de p 1S aga ' 11St the ““tention 
of the Public Prosecutor, which I s l la ]i 

presently notice. That section speaks of a 

special authorisation” and of B “general 

anthoiMsntion. I cannot accept the argument 

J the learned Public Prosecutor that the word 

CoT K and 1 £ 

to L G m " Procetlnro bas reference 
to the extra or special powers conferred 

by the Government. Whether the authority 

is given by name to an individual or to X 

class, in either case the added power wiR 

be special power”. The word “special” , 

r- f.•»r w •» 

the word general” following later on. Tdo 
not think the word special is used in tliP 

■suggested by Mr. Grant. Moreover T 
notification of 1880 cannot have the’effect 
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JAUAX NATH V. KMPEKUI!. 

of enlarging tlie powers of all Second Class 
Magistrates appointed since the date of its 
publication. 

I agree that the Second Class Magistrate 
had no power to try this case. I also agree 
that there should be a re-trial. It is not 
necessary to order the re-trial of the other 
accused. 


Conviction set aside; 
lie-trial of one accused ordered. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Aitkal No. 5(35 op 1914. 

February 2, 1915. 

Present :—Mr. Stuart, A. J. C. 

J A G A N N A T11 — A e c r s k i >—Appellant 

versus 

EMPEROR—Pkoskohtok—Respondent. 

Joint trial -Property stolen at one anil sa an' theft 
ami sc pa ratel y reeeiecd by several aeenseil —Irrei/nlarit(/, 
incurable ^-Criminal Procedure t'oile (A et I* of 

537 —('on viet ion , selliny aside of. 

A joint trial of persons separately receiving pro¬ 
perty stolen at one and the same theft, is had, and 
tliis defect is not an irregularity which can he cured 
under section 537, Criminal Procedure Code, and a 
conviction marred hy this defect cannot stand, 
[p. 159, col. I.] 

Emperor v. Jethalal llarlnrhamf 21) H. 1411; 7 Horn. 
L. R. 527; 2 Cr. L. J. -WO and Abdul Mali,! v. Emperor , 
33 C. 125(3: 3 C. L. .1. 412; 3 Cr. L. J. 391; 10 <\ W. X. 
912, referred to. 


Appeal against the order of tin* Assistant 
Sessions Judge, Lucknow, dated tin* 19th 
November 1914. 

Mr. U. P. Pahadnrii , for the Appellant. 

Tin* tlorennnent Pleader, for the Respond¬ 
ent. 

JUDGMENT.- In this case four 
persons, Sheo Prasad, Jngan Nath, (Miliedi 
Aliir, and Musa anna/ Radha, were tried 
together by the learned Assistant Sessions 
Judge of Lucknow and a Jury on separate 
charges under section 411, Indian Penal 
Code. The charges were based on the follow¬ 
ing allegations. 


On the lbtli of August 1914 a burglary’ 
had been committed on the premises of a 
certain Munshi Parbhu Dayal. Property 
which was alleged to have been stolen dur¬ 
ing the commission of that burglar was 
found in the house of Sheo Prasad. Other 
property alleged to have been stolen during 
tlu* commission of the burglary was found 
in the house of Jngan Nath. It was further 
asserted that certain property stolen during 
the commission of the burglary bad been 
tracted to the possession of Radha and that 
certain other property which was alleged to 
have been stolen during the commission of 
the burglary was found in the possession of 
C li lied i. 

It was not part of the case for the prosecu¬ 
tion that any of these four persons had actu¬ 
ally taken part in the commission of the 
burglary, and the case for the prosecution 
appears to have been compatible with ft 
theory that the burglars bad disposed 
of one portion of the stolen property 
to Sheo Prasad, another to Chhedi, a third 
to Jagan Nath, and a fourth to Radha, such 
disposals being separate and unconnected 
with each other. The case for the prosecution 
could he accepted in entirety and at the same 
lime it could In* found that each of these four 
persons were ignorant of the disposal of the 
stolen property made to the others. In these 
circumstances I donoconsider tlmtthe prosecu • 
tion alleged that these four persons had commit¬ 
ted ditlcrcnt offences in the same transaction. 
The result of tin* trial was that Jagan Nath 
and Sheo Prasad were convicted, and that 
Uhliedi and Radha were acquitted. On behalf 
°f Jagan Nath, Counsel has appeared to appeal 
against the conviction on the ground that 
there had been no legal trial owing to these 
lour persons having been tried jointly. Sheo 
Prasad has also appealed through the jail, 
raising no legal points and putting forward 
nothing ot weight and since tiling his appeal 
(I am informed 1 v the jail authorities ) he 
lias escaped from prison where he was serving 
no! only the sentence under this conviction 
but sentences under other convictions. The 
defect in tin* trial of Jagan Nath is, however, 
also apparent in the trial of Sheo Prasad, 
and this defect is not an irregularity which 
can be cured under section 537 of Act V of 
1898. The point raised is not a new one. It 
lms already been considered in Emperor v. 



Vol. XXVIIJ] 

In re appanda natha nainar. 


INDIAN CASE A 


159 


Jethalal Harlochand (1) and Abdul Majid v. 
Emperor (2) and in other cases and there is 
a consensus of opinion that a conviction 
marred by this defect cannot stand. I have, 
therefore, no option but to set aside the 
convictions and sentences, both in the case 
of Jagan Nath and in the case of Sheo Pra¬ 
sad. I order accordingly. I should not have 
considered anything raised by Sheo Prasad 
in his petition of appeal had it referred to 
the merits of the case, as his alleged action 
in escaping from jail would deprive him of 
any right to be heard, but this is not a 
case of an appeal against a conviction but 
of an illegal conviction. There is, of course, 
nothing in the proceedings so far which will 
prevent the Crown taking such other action 
against Jagan Nath and Sheo Prasad as it 
may see tit to take. Jagan Nath will be 

set at liberty, unless he is detained on some 
other charge. 

Appeal allowed. 


M ll »• 7 Bom. L. R. 527; 2 O. L. J. 480. 

„ i* 3 C 1206 ; 3 C. L. ,T. 412; 3 Cr. L. J. 39'; 10 


MADRAS HIGH COURT. 

Criminal Revision Case No. 732 of 1914. 

Criminal Revision Petition No. 615 

of 1914. 

February 1, 1915. 

Present:— Mr. Justice Spe ncer. 

In re APPANDA NATHA NAINAR and 

others—Accused—Petitioners. 

Penal Code (Act XLV of I860), ss. 341, 447— Con. 
viction for two charges—Acquittal on one—Sentence 
unaltered , effect of—Enhancement of sentence—Criminal 
trespass, o ffence of, when complete—Charge under s. 447 
essentials for. ’ 

When a Subordinate Magistrate convicts an accused 
of two charges and the Magistrate on appeal reverses 
the conviction on one and confirms lhat on the 
other, without at the same time reducing the sentence, 
it is in effect an enhancement of the sentence and* 
the conviction should, on that ground, be set aside. 

Ramzan Kunjra v. Ramkhelawan Chowhe, 24 C. 

16, referred to. 


H-V harge ' >f , Criminal tres Pas3 mil not stand unless 
WH, / A" ds that that tres P ass commuted 

with intent to commit a criminal offence etc Mere 
entry upon the land by an accused with a view to 
.emove crops planted by bin, does not amount o 

Petition, under sections 435 and 439 of the 

the 14 l C rT ra ? al P^edure, 1898, praying 
the High Court to revise the judgment of 

Court of the Sub-I)ivisiona] First Class 

Anfr t 6 °AT Ch f/ yar Divis, ' on > in Criminal 

that Tf th °i 3? °!l 1914 ’ P referre d against 
tliat of the Second Class Magistrate of 

Oheyyar, in Calendar Case No. 152 of 1914 
Petitioners. Ramachandra Aiuar > for the 

ORDFR 7 " v? Se T t0 ‘\ f° V the Government. 

- “c c ;Tf fc S5K 

Criminal * he 

In doing so the Court left the substantive 
sentence of fine unaltered. This amounted to 
an enhancement of the sentence. Vide Ramzan 
Knnjra v. Ramkhelawan Chowbe ( 1 ). Moreover 
the conviction for wrongful restraint having 
gone it should have been found whether 
the accused entered upon land in the posses¬ 
sion of another with the intention of com¬ 
mitting some other offence or with the 
intention of intimidating, insulting or 
annoying any person in possession. 

tt he /j C x S that the crop which complainant 

attempted to cut had admittedly been grown 
by the 2 nd accused and that 1 st accused, who 
claimed that he held under an independent 
title and that he had leased the land to 2 nd 
accused for cultivation, was not a party to 
the decree obtained by the complainant 
against the 2 nd accused, rendered it all the 
more necessary for the prosecution to establish 
that the accused entered on land with a 
criminal intention. a 

.. T' ie Appellate Court’s finding is onlv 
that the appellants committed criminal 
trespass by going to the land in question 
intending to prevent the respondent from 
harvesting the crops by force. This is 

enough. Force is not necessarily criminal force 

4 b ™ ust se * aside th c conviction and direct 
the fines to be refunded. 

Conviction set aside. 

(U 24 C. 316. 


ICO 
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In re CHINNaswamy. 



MADRAS HIGH COURT. 

Criminal Revision Case No. CIO of 1914. 

Criminal Revision Petition No. 513 nr 

1914. 

January 4, 1915. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 

SAWMIXATHA MUJ)AMAR—Accused— 

Petitioner 

versus 

GOPALA KRISHNA NAIDU—Complainant 

— Re SI-ON DENT. 

Clintiiial I*,-tm'ilnre ( , m1e(Act I"/ 1808), 1 II fit) -- 

Time r.i piral order , settimj aside of. 

An order, which on the (Isite on which it is sought 
to he revised by the High Court censed to he in force 
by efflux of time under section 1 11 (.">) of tin* Code 
of Criminal Procedure, should not lie interfeivd 
within revision under section Ido of tin* ( ode of 
Criminal Procedure. 

Petition, under sections 4.45 and 449 of 
the Code of Criminal Procedure, 1898, pray¬ 
ing the High Court to revise the order of the 
Court of the District Magistrate of Tanjore, 
in 'Miscellaneous Petition No. 7 of 1914, 
(Civi IMiscellaneous Petition No. did of 1914, 
on the tile of the Court of the Sub-Divisional 
Magistrate of Ncgapatum.) 

Mr. T. P. Ilopnlastu))a Mmlliur , for the 
Petitioner. 

Mr. T. 1 . MutItnJii tshmi Aitjnr, for the Re- 
spondent. 

The Acting Public / *rttsrrn/ot\ for the 
Government. 


ORDER.— l he Magistrate s order, dated 
31st July 1914, which is appealed against 
could not, under the provisions of section 144 

(5), Criminal Procedure Code, remain in force 
more than two months. As there is at this 
date no valid order in existence, we do not 
think it necessary to adjudicate on the ques¬ 
tions upon which the parties were at issue. 
The petition is dismissed. 


Petit it m 



MADRAS HIGH COURT. 

Criminal Revision Case No. 522 of 1914. 

Case Referred No. 53 of 1914. 

September 24, 1914. 

Present: —Mr. Justice Hammy. 

In re CHINN ASWAMY— Accused No. 3. 

( 'rim in tit Procedure C<»h• (Art |* of 1898;, .**. H8 
1 JO, I 2d — Sn'itntif, fat/nre toijire —/ ntprisoniiirnt , irhc . 
thereon run amen r rent I ij nith sentence accusal alrcaih, 
n mlciyoi n<i. 

Section 1 JO (I) rend with section 123 (14 of the 
Code of Criminal Procedure, makes it illegal for a 
Magistrate to pass a sentence of imprisonment to run 
concurrently with some other sentence the accused 
is already undergoing. 

Case referred, for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Chingleput, in his letter dated the 19th 
June 1 91 E 

The Public Prosecutin', for the Govern¬ 
ment. 


ORDER.—The order of the Joint Magis¬ 
trate in Miscellaneous Case No. 8 of 1914, 

that the period of one year's rigorous 
imprisonment imposed on the accused under 
section lib of the Criminal Procedure Code 
is to run concurrently with the sentence 
which the accused was at that time actually 
undergoing in another case, is illegal with 
reference to the terms of section 120 (1) 
of the Criminal Procedure Code read with 
sect ion 123 (1). Under section 120 (1) the 
period tor which security is required can 
only commence on expiry of the sentence 
which the accused is already undergoing, and 
under section 12.3(1) the accused nmy be 
detained in prison after the expiry of the 
sent mice lie is now undergoing if be has 
not by that time furnished security ns ordered. 
I lie. order of the Joint Magistrate will be 
modified accordingly, so as to make the 
period tor which security is- required and 
the period of imprisonment awarded in the 
evenl of security not being furnished to 
commence from the expiration of the previous 
sentence. 


Order modified , 
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SUNDAR DEI V. BALDEO BAKIISH SINGH. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civir. Appeals Nos. 139 and 140op 1912. 

December 7, 1914. 

Present: Mr. Stuart, A. J. C, and 
Mr. Kanhaiya Lai, A. J. C. 
Musammat SUNDAR DEI and others— 

Plaintiffs—Appellants 


versus 

Tliakur BALDEO BAKHSH SINGH 
AXd others—Defendants—Respondents 

iin,,°n! 9 1 9 *' diem im,-c.n.tmr- 

JJl 16 ” % 111 " n deed jmni.lo.l that the mortgage 

crnft f ° r ,,ree • voars * Je!u ''nff interest at 2 

default .),mt " Sei " l>! '- vabl< ‘ every six months and in 
default mortgagees were entitled to charge compound 

m crest and to make realization hy a suit or in “! 

tiltl nay that they might wish, that the mortmi«or 

would redeem at the expiration or before the close"of 

he fixed period l.y paying off the total amount due 

theieon and in the event of the mortgage not being 

redeemed within the fixed period the mortgagor 

undertook to place the mortgagees in possession for a 

period of four years, and during possession the profits 

More to bo takon in lieu of interest, the mortono-or 

reserving the right to redeem at any period durTn- 

these four years by paying up the amount due anil 

that it the mortgage was not redeemed on or before 

expiratum ol the said four years, complete proi»rietarv 

titlo should pass to tho• mortj^a^ocs: 

t hat t,lc document Mas an anomalous mort- 
fiage, being a combination of a simple mortgage a 

usufructuary mortgage and a mortgage bv conditional 
sale. [ p. 1(30, col. 2.] 

Held, further , that the terms of the deed 
evidenced an intention that interest Mould not 
run after expiration of the four years and, therefore 
interest could not be allowed after that date i p If,s' 
col. 2.] Ll * ' ’ 

21 athara Dos v. Rojo Narindar Bahadur 1 ( ) A an. 
23 I. A. 138; 1 C. W. N. 52; 0 M. L. J. 214 ; ’7 Sar. j’ C 
■T. 88 and Bindesri Xail: y. Ganna Bara,, Balm 20 

A. 171; 25 I. A. 11; 2 C. W. N. 129; 7 Stir. P. (J. J. 27:1 
distinguished. ’ 

Appeal against the decree of tbe Subor¬ 
dinate Judge, Tahsil Biswan, dated the 1st 
July 1912. 

Mr. A. P. Sen and Babu T inkauri Mohan 
Ghosh , for the Appellants. 

Mr. J. Jackson, Babu Ran Bahadur, Messrs. 
N. N. Gosha], Sami l llali Beg and Syed 
Mnzaffar Husain, for the Respondents. 

JUDGMENT.—Tliakur Baldeo Baklish 
Singh, tahikdar of Bibar in the Sitapur 
District, executed on 21 st August 1876 a 
registered deed of mortgage for a considera¬ 
tion of Rs. 6,981 in favour of Bansidbar, 
Badri Nath and Manohar Lai. The mort¬ 
gage affected his proprietniy rights in the 
three villages of Bhitia, Jalipur apd 


Parbatpur. On 30th Aucrust 1878, Baldeo 
Baklisli Singh transferred by a registered 
deed of sale to Sadanand for a consideration 
of Rs. 15,000 the whole of his proprietary 
rights in Parbatpur with the exception of 
501 Idghas 16 histras. On 26th February 
'T'/.b Baldeo Baklisli Singh transferred by 
a registered deed of sale the whole of his 
propenetary rights in Bhitia to Abbas Ali 
Phan for Rs. 6,669. On 5th March 1879, 
Baldeo Baklish Singh transferred the whole 
of his proprietary rights in Jalipur by a 
registered deed of sale to Abbas Ali Khan 
for a consideration of Rs. 2,150. On 26rd 

September 1884, the sons and one grandson 
of Sadanand transferred by a registered deed 
of sale all the rights which lie bad obtained 
under the deed of 60th August 1878 to the 
ani ( )f Katesar for a consideration of 

r-}i ^° 00 ' Tlms t,ie R{lni of Katesar became 
entitled to the proprietary rights in Parbatpur 

with the exception of 601 Idghas 16 hiswas, 
and Abbas Ali Khan became entitled to the 
proprietary rights in Bhitia and Jalipur On 
4th August 1910, Manohar Lai and fifteen 
other persons filed a suit in the Court of the 
Subordinate Judge of Biswan on the foot of 
the deed of 21st August 1876, in which it war, 
asserted that the amount due on the said 
mortgage was on the date of the institution 
Rs. ol,06,980-7-6. The plaintiffs withdrew 
their claim with regard to Rs. 20,06,980-7-6 
and claimed Rs. 61,00,000. They asked 
tiiat, if the amount of Rs. 61,00,000 were not 
paid, the three villages affected by the mort¬ 
gage should be foreclosed. The question 
was raised whether the plaintiffs as originally 
arrayed included all the representatives of tin* 
original mortgagees. The persons originally 
made defendants were Thakur Baldeo Baklish 

oingh, the mortgagor, the Deputy Commis- 
sioner of Sitapur as Manager of the Court 
of Wards for the estate of Rani Pirthipal 
Kuar of Katesar (the Court of Wards 
haying assumed management of that estate) 
and Abbas Ali Khan. But in an amended 
plaint Ram Chand, Ram Partab, Jagdisb, 
.oalbhaddar and Satrohan, the sons of Panni 
Lai the son of Sundar Lai, brother of 
Badrinath, original mortgagee, Avere joined 
as defendants Nos. 4 to S, and Manni Lai, son ■ 

. . Sundar Lai, brother of Badrinath, was 
joined as defendant No. 9. The plaintiffs 
asserted that defendants Nos. 4 to 9, although 
related to one of the mortgagees, had ceased 
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to have any interest in tlie mortgatrees' rights, 
but their names were inserted on tlie allega¬ 
tion that this course was necessary to prevent 
misunderstanding. Further Sewak Kara, 
Parbhn Dayal and Audesh Nandan were 
joined as defendants Nos. 10 to 12 in the 
amended plaint. Audesh Nandan is said to 
be the proprietor of a portion cf the 301 
bighas 1(> biswas excluded in the sale-deed 
of 30th August 1878, and Sewak Ram and 
Parbhu Dayal are stated to be the proprietors 
of the remainder of that area. Defendants 
Nos. 10 and 11 raised in their written state¬ 
ment the point that Bhola, son of Dubai* 
Dal, brother of Bansidhar, mortgagee, and 
Thakur Prasad, Kundan Dal and Kunj 
Behari, son of Chandi Dal, son of Ram 
Charan, brother of Bansidhar, should also 
have been made parties to the suit. The 
family history of the mortgagees, in so far 
as its description is necessary for the com¬ 
prehension of this portion of the pleadings, 
may be stated here. 


Of the three original mortgagees Manohar 
Dal was a party to the case. There remain 
Badri Nath and Bansidhar. Badrinath was 
one of five brothers, Raghubar Dayal, 
Sundar Dal, Chhote Dal, Ajudhia Prasad 
and himself. Of these brothers Sundar Jail 
is dead. Badri Nath died without issue. 
Ajudhia Prasad is plaintiff No. 8, Chhote 
Dal is plaintiff No. 9 and Raghubar Dayal 
is plaintiff No. 10. Ram Sarup, Mandhata, 
Ram Kisban, Paras Ram and Ramjec, the 
sons of Raghubar Dayal, are plaintiffs 
Nos. 11 to 15. The plaintiffs asserted that 
the Sundar Dal branch had lost all interest 
in the mortgagees’ rights. But nevertheless 
they subsequently joined the surviving mem¬ 
bers of the Sundar Dal branch as defendants, 
that is to say, Ram Chand, Ram Partab,' 
Jagdish, Balbhaddar and Satrohan, the sons 
of Panni Dal and the grandsons of Sundar 
Dal, defendants Nos. 4 to 8, and Manni Dal, 
the son of Sundar Dal, defendant No. 9.’ 
Bansidhar was one of four brothers, Ram 

Charan, Dubai* Dal, Mulchand and himself. 
He died without issue and is represented 
directly by his widow, Mnsnmmat Sundar Dei 
plaintiff No. 2. The iMulclmnd branch is 
represented by the surviving members, Mata 
Din, the son of Mulchand, and Kalka Prasad 
Prem Nath, Gajadhar Prasad, Mohan Dai 
and Cobind Prasad, the sons of Jugal 


Kishore and grandsons of IMulclmnd, plaint¬ 
iffs Nos. 3 to 7. The allegation of the 
plaintiffs was that the Ram Charan branch 
and the Debar Dal branch had lost all 
share in the mortgagees’ rights. The de¬ 
fendants Nos. 10 and 11 raised the point 
that the Ram Charan and Dubar Dal 
branches had not lost their interests in the 
mortgage and should have been joined as 
parties. They were not joined as parties, 
though we find that on 8th May 1912 an 
application was made by the plaintiffs to 
join them as defendants, subject to the 
reservation that they still maintained that 
they had no interest in the property in 
dispute. That application was refused. The 
above remarks sufficiently explain the position 
as to .successors])ip to the rights of the 
mortgagees. 

It is to be noted that defendants Nos. 10 
to 12 were subsequently struck off the list 
of parties, and that the plaintiffs withdrew 
all claims against such property covered by 
the mortgage ns had come into their posses¬ 
sion. The question of non-joinder was raised 
generally in the pleadings of defendant 
No. 2 in a manner which requires the Court 
to decide the point. The remaining plead¬ 
ings of the principal defendants are based 
on the following facts :— 

Thakur Baldeo Bakhsh Singh, the original 
mortgagor, admitted the deed and asserted 
that everything with regard to it had already 
been paid off. He further asserted that 
the suit was bad as the deed did not give 
the mortgagees a right to foreclose, owing to 
the fact that they bad not enforced the 
previous right to obtain possession. He 
asserted that the plaintiffs had no claim to 
post (Hem interest. Defendant No. 2 put the 
plaintiffs to the proof of mortgage and 
denied their right under the terms of the 
deed to obtain payment or to foreclose in 
view of the fact that they had not obtained 
possession according to the conditions alleged 
to be stated in the deed. It was further 
asserted that if the deed be genuine every¬ 
thing due under it had already been paid 
ofD Defendant No. 3 mainly asserted that 
ho had with the consent of the mortgagees 
paid off all that was due with respect to 
the villages of Bhitia and Jalipur and that 
the mortgagees had agreed to exempt those 
villages from the operation of the mortgage. 
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the Th follIr arned - Subnrdinate Jud ^ e framed 

tne following 1 issues:— 

Preliminary issue—Whether the suit is 
barred by limitation V 

1. Whether the mortgage-deed, Kxhil.it 1 

fr ne ancl for consideration S' 

^ Wh fther the plaintiff is entitled to 

compound interest ? 

joinde ( r if r i6ther ^ . is had fw »»- 
f ,1 . e Persons named in paragraph ■-’0 

of the written statement of the Court of 

W ds _ a " d Paragraph 12 of the written state 
men of defendants Nos. 10 and 11 L pal ties' 

(8 e if U s W 1 i h \ n * he P er; ° d of limitations 

{ jJ U so > what is the legal effect F 

the 4 ',! 1 ! *5® Pla ? t 'f entitled to interest from 
tlie date from which he was entitled to take 

possess,on of the mortgaged property under 

l wwi° f th ? mort ffage-deed, Exhibit 1 P 
’ Whether the suit is barred by adverse 
possession for more than 12 years of the 
property in suit ? 

paid iff h ? ther * he moHgage in sn 't has been 

7. How does the plaintiff’s not having given 
notice of his claim to the Court of Wards 

at ,i 6 i' me ^ the Katesar estate was taken 
undei’ the Court of Wards affect the suit F 

«. Will the receipt of Rs. 3,243 by the 
mortgagees from Abbas Ali amount to release 
of Mauza Bhitia Jalipur from liability under 
the mortgage in suit ? 

It was found on the preliminary issue 
that the suit was not barred by limitation 
and on the first issue that the mortgage- 
deed was genuine and for consideration. It 

that th Und th ® SeC ° nd and fourtl1 issues 

that the mortgagees were entitled to com¬ 
pound interest for the whole period, on the 
third issue that Manni Lai, defendant No. 9, 
and Ram Chand, Ram Partab, Jagdish 
Balbhaddar and Satrohan, in other words 
the Sundar Lai branch, had no interest in 
the property in suit, but that the Dubar 
Lai and Ram Cliaran branches of the 
Bansidhar family had an interest. These 
branches were not parties to the suit It 
was decided that the suit was not, however 
bad for non-joinder. On the fifth issue it 
was decided that the suit was not barred 
by adverse possession, and on the sixth issue 
that the mortgage in suit had not been paid 
oft in so far as the Rani of Katesar was 
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“e Z e" that t ^ " eventl * * was 

Court of W I’® m" Ce ° f ,lotice to the 

On tb eK1 l r ,S C ° uld ,10t uffect the suit. 

th eighth issue it was decided that 
the receipt of R s $ 910 1 f] , a t,iat 

from Ahhnc \r 1-1 3 tle m °ctgagees 

Bl tia nd Xh K ban effected the release of 

.. and dal, Pur from liability under the 

provisions of the deed of mortgage Upon 
these findings ,t was decided that fn default 
of Payment of R s . 31 , 01 , 345 - 10-10 on the 
hrst January !9!3, five-sixths of the village 

of Parbatpur excluding 301 bialm. 1 I ■ 
should be decreed to th* i ll 6 blsWas 

fo,,010,3 th . n 6v ,., isas £‘ pi £ 

dJ|,”„ ‘XLS"i?9, ‘“•Win.l this 

the plaintiff,’’ 

Sled by tl„ Deputy C„7 B ,i n , , * f l ’sl “ 

toSIr. ” h “ r,i decided” 

The grounds taken on behalf nf fim tt a 

‘Xef Yzr '“ 

.uit barred by lirctat™, '"id’ Si* 

blow™ ””* interest £ 


n] rh , e ./ rounds i of appeal taken by the 
pla.uLffs are that the payment of R s 3 243 

had not released Bhitia and Jalipur from 

the consequences of the mortgage and th?? 

the payment could not in lo S , that 

C,at tl,e Ranches of Dubar Lai iTnd R^ 
St all P, ’°T ed °" the evide nce to h ave 

lost all right and title to benefits under the 

mortgage a " d that the whole of the vi lage 

of Parbatpur excluding the area of 301 
bicjlms 16 biswas should have hppn a i , 

liable to foreclosure. een declared 
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We first decide the appeal of the Katesar 
estate. The learned Counsel, who represented 
fhe estate, did not argue at length on the 
second and ninth grounds to the effect that 
the whole of the money due on mortgage 
had been paid off, and it is not necessary 
for us to enlarge on the suggestion that the 
whole of the money lias been paid off. 
!t is sufficient to say that the payment 
of anything, with the exception of 
Rs. ‘>,243 which were paid on behalf of 
Abbas A1 i Khan, is not established upon the 
evidence on the record. The learned Subor¬ 
dinate Judge has discussed the evidence as 
to payment in that portion of his judgment 
which commences, It was only defendant 
No. 3 who raised a specific plea of pay¬ 
ment,*’ down to the words, “I entirely dis¬ 
believe it. He lias advanced cogent reasons 
for disbelieving the evidence produced on this 
point. We agree with his conclusions and 
accept the arguments which he has adduced 
in support of those conclusions as sufficient. 
It is not possible to arrive at a reasonable 
conclusion of payment upon the presumption 
that the money must have been paid because 
the plaintiffs neglected to enforce their 
remedy for 34 years. It is necessary, in order 
to establish this question of payment, to 
have something more solid than a presump¬ 
tion, and the omission on the part of the 
contesting defendants to adduce anything 
more than the unsatisfactory evidence upon 
the point which is on the record, tells strongly 
against them in this connection. Wo, there¬ 
fore, decide this point against the appellant. 

Before considering the arguments raised 
by the learned Counsel for the Katesar estate 
upon the remaining points, it is necessary 
first to consider carefully the terms and 
nature of the deed of mortgage. It is now 
admitted between the parties that this deed 
of mortgage was executed for good considera¬ 
tion and duly registered. The following is 
a translation of the deed which is accepted 
as accurate by all Counsel appearing in the 


appeals: 

‘T, Thakur Baldeo Baklish Singh, son of 
Thakur Umrao Singh, casfe Thakur (Jaur, am 
resident and ttduhhw of Bihar, Pargana 
Tambaur, Tahsil Biswan, District Sitapnr. 

Whereas Manza Bhitia Jalipur, I lad bast 
No. 89, and Manza Parbatpur, Hadbast No. 
140, in Parc/ana Tambaur, Tahsil Biswan, 


are ancestral landed property and I have 
been keeping them from before in my pro¬ 
prietary possession without anybody else’s 
share therein and without anybody’s obstruc¬ 
tion; now in perfect health and proper senses 
without anybody’s undue influence or com¬ 
pulsion l have mortgaged, for my own 
necessity, all the three entire villages named 
above bounded as follows according to 
Hadbast, including all land under cultivation 
or not or lying fallow, jalkar , bankary ahadiy 
inhabited or otherwise, tanks, groves, deli, 
river, rivulet, sir, dhara , parjofc , dasanndhy 
and hnq rhaharnm , trees bearing fruits or 
not or of spontaneous growth, and all rights 
and interests which have arisen from the 
villages named above or which may accrue in 
future, without the exception of any interest 
or part, to Bala Bansidbar, Badrinath and 
iUahohar Lai, Klmtris, money-lenders and resi¬ 
dents of town Laharpur proper in Tahsil and 
District Sitapnr for three years for Rs. 3,981 in 
coin of the present Government, half of which 
amounts to Rs. 1,990-8-0, bearing interest at 
Rs. 2 per cent, per month; and having realiz¬ 
ed the mortgage-money in cash in one instal¬ 
ment from the said mortgagees brought the 
same in my own use. The agreement is that 
I will continue to pay up the interest at 
every six months and if the interest or any 
part thereof is not paid at any sixth month 
or fill the end of the year, then at that, 
sixth month or at the end of the year 
the mortgagees will be entitled to add that 
interest to the principal and to make their 
realizations with interest thereon at the 
above rate by a suit or in any other 
way they like. I will redeem the mort¬ 
gaged villages at the expiration of the 
lixed period, or within the period mentioned 
in this bond, after paying off the principal 
together with the balance of the interest. 
Incase of the breach of the promise,!*, e., 
if 1 am not able to redeem the mortgaged 
villages after paying the principal and 
interest at the expiration of the fixed period 
or within it, then after three years I will put 
the mortgagees in possession for four years 
more just like myself, having effected muta* 
fion in Court in the name of the mortgagees 
instead of mine; and if l do not apply for 
mutation, then the mortgagees will have the 
right to apply to Court themselves and to 
effect the mutation and the mortgagor will 
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be liable for the costs of the same. And 
during the time of possession of the mort¬ 
gagees, J, the mortgagor, will have no right 
to the profits nor will the mortgagees have 
any right to interest, and from date of posses¬ 
sion the mortgagees are liable for Govern¬ 
ment revenue. If I cannot redeem the pro¬ 
perty within these four years, i. e., till the 
expiration of seven years from date of 
execution of this mortgage-deed or within 
that period, then this mortgage-deed will be 
. considered a perfect sale-deed. I will not be 
competent to transfer the property anywhere 
else by mortgage, sale or gift till redemption, 
and if I do so, it will be considered invalid as 
against this mortgage-deed and the mort¬ 
gagees will be entitled also to hypothecate, 
sell or make gift of this mortgage-«deed 
anywhere within the period according to 
their own necessity, and the mortgagor 
w ill be bound by the terms of this document, 
considering that niahajau to be in the place 
of mortgagees, and I will have the right 
to redeem the property from that mahajan 
after paying him the principal and the 
balance of the interest due according to 
the above-montioned terms, i. c., within the 
period of seven years, and he will have no 
objection to my redeeming the property; 
and after the expiration of the said fixed 
period, enforcement will be made according 
to the above-mentioned terms. Therefore, 
this perfect mortgage-deed with promise of 
payment and with the condition that it will 
be a perfect sale-deed after seven years, is 
executed of my own free will, without any¬ 
body’s undue influence or compulsion so that 
it may come of use when required. 

Boundaries of mortgaged villages. 

(1) Bhttia, (2) Jalipur. 

hast. - bupoli in possession of mortgagor 
and Gudausa, Katesar Estate. 

West. —Puranpur, Katesar Estate. 

North. —Parbatpur. 

South. —Gudausa, Katesar Estate. 

(3) Parbatpur. 

East .—Makhu Bihar, Rihar Estate. 

West. —Ahrauri, R-ihar Estate. 

North. —Cliandi, Rihar Estate. 

South.— Bhitia Jalipur. 

Dated the 21st August 1876 correspond¬ 
ing to BAarfo-w, Sudd, Sambat 1933 and 1284 

Easli } Monday. 


Written by Jtug-bubar Daya], resident 
or JLaharpur. 

(^d.) Baldeo Bakhsh Singh. 

Witnesses:— 

I. Din Dayal. 


Registered on 22nd August 1876 in the 
office of Sub-Registrar, Sitapur.” 

1 he contents of this deed may be con¬ 
veniently abstracted as follows:—The mort¬ 
gagor commences by stating that he has mort¬ 
gaged the three villages of Bhitia, Jalipur and 
Parbatpur to Bansidhar, Badrinath and 
Alanohar Lai, for three years for Rs. 3,981 
bearing interest at Rs. 2 per cent, a month, 
and that he agrees to pay the interest at 
e\ ery six months and if the interest or any part 
thereof is not paid at any sixth month or till 
the end of the year, the mortgagees will then 
be entitled to charge compound interest, and 
to make realizations by a suit or in any other 
way that they may wish. Reading together 
the words that the mortgagor has mortgaged 
the vil ages with the clause that they may 
make their realizations by a suit, we decide 
that this portion of the deed creates in favour 
of the mortgagees a simple mortgage. Our 
interpretation is borne out by the fact that 

in a case which was decided by their Lord- 

ships of the Privy Council it was held that, 
when a deed recited a liability to pay the 
principal and interest by way of simple mort¬ 
gage, with a subsequent covenant to give 
possession of the mortgaged property in lieu 
ol interest, and contained no covenant allow- 
ing sale, a suit for sale lay [Lingam Krishna 
Bhupati JJeva v. Maharaja Manga Sultan 
Bahadur <>J \ izianagram. (1)]. Then fol¬ 
lows a clause to the effect that the 
mortgagor will redeem the mortgaged 

villages at the expiration of the fixed period 

or before the close of the ti.ved period by paying 
off the total amount due thereon. The words 
fixed period" here clearly mean “within 
three years from the date of the execution.” 
After that, follows a condition, that in event 
of the mortgage not being redeemed within 
the fixed period (that is to say, within three 
years from the date of its execution) the 
moi tgagee undertakes to place the mortgagees 
in possession of the three villages for a period 

(1J 10 Incl. Gas. 2; 8 A. L. J. 594* 15 C \Y X 

441 ; 9 11. L T. 445; 13 Bom. L. E. 447-13 C ' L 
J. 584; (1911) 1 M. TV. X. 429; 21 M. L. J li« 
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of four years, and once tlie* mortgagees obtain¬ 
ed possession of those villages the profits of 
the villages in question shall he taken by the 
mortgagees in lieu of interest, and that the 
mortgagor shall have no title to claim any 
excess of profits over interest nor shall the 
mortgagees have title to claim the dilTerenee 
between the interest and the profits, if the 
latter sum be less than the former. The 
mortgagor reserves to himself the right to 
redeem the mortgage at any period from the 
22nd August 1879 up to the 21st August 1883 
by paying up the amount due. These latter 
conditions create a usufructuary mortgage, 
the usufructuary mortgage being a mortgage 
which was to take effect upon 22nd August 
1879 in event of the simple mortgage not 
having been redeemed before that date*, and 
the amount due being the amount due on 
22nd August 1879. On payment of the 
amount due at any period up to the 21st of 
August 1883 the mortgagor has a right to 
redeem the mortgage. Then follows a third 
clause that il the mortgage he not redeemed 
on or before the 22nd August 1883, complete 
proprietary title in the property mortgaged 
shall pass to the mortgagees. This clause 
creates a conditional sale in event of non¬ 
redemption on or before that date. There is 
nothing stated as to any intention to pay 
interest after the 22nd August 1883 when, 
under the terms of the deed in event of 
non-redemption, the mortgagees were given 
the right to claim proprietary possession by 
virtue of a conditional sale. The present 
Transfer of Property Act was parsed in 1-S2 
some six years after tin* execution of this 
deed. At the time that the deed was execut¬ 
ed. every mortgagor had a right to a period 
of grace in which he could exercise his title to 
redeem even after the expiration of the period 
when such a deed created a right of fore- 
closure. Under the existing law at the time ot 
its execution it was necessary for a mortgagee 
to obtain possession by foreclosure through 
a Civil Court, and the mortgagor was ei\« , n a 
period of grace by the Court within which to 
redeem; it must he piesumed !hut both parlies 
knew the law on the subject, and it is dear 
that they made no provision as to t) tL > i ; ,( r ,,f 
interest to be charged nor had the mortgagor 
covenanted to pay interest from the pn?od 
when the clause as to conditional sale became 
operative up to the period when the mortga¬ 
gees actually obtained loreclosure. The deoil 


is not only silent on this point, in a subse" 
quent clause we find that words were used 
indicating a direct intention not to pay 
interest after the 22nd August 1883. The 
mortgagor covenants that the mortgagees 
shall have a right to transfer their rights as 
mortgagees, and stipulates that he will have 
the right to redeem the property from such 
transferee, after paying him the principal and 
the balance of the interest due according to 
the above-mentioned terms, tliat is, within the 
period of seven years. The addition of the 
words 1 within the period of seven years’’ 
clearly indicates an intention not to pay in¬ 
terest after the expiration of such period. Fur¬ 
ther wo find that he stipulates that after the 
expiration of the said fixed period, that is to 
say, aiter the 22nd August 1883, enforcement 
will be made according to the above-mentioned 
terms. We can only understand these words 
to mean that after the 22nd August 1883, 
the sole right that shall remain with the 
mortgagees will be to obtain foreclosure by 
executing the clause with regard to condi¬ 
tional sale. 

We lmve now to consider how the 
terms of this mortgage are to be enforced 
with regard to the provisions of Act IV of 
1882 and the present Code of Civil Procedure. 
It lias been argued on behalf of the plaintiffs 
that this mortgage is a combination of a 
usufructuary mortgage and a mortgage by 
conditional sale and as such is not an 
anomalous mortgage. We cannot accede to 
this contention. As we have shown, this docu¬ 
ment, which is of a very peculiar character, 
combines three mortgages. At the beginn¬ 
ing it was a simple mortgage and it was open 
to the mortgagees at any period after the 
first six months, in case of default, to sue the 


mortgagor for the amounts then due and to 
have a charge declared on the mortgaged 
property for realization of the amount due to 
f lit •in. Tims it was a simple mortgage. 
Uater on. the mortgagees are given 
the right to take possession of the pro¬ 
perly alter the manner of usufructuary 
mortgage, and finally they are given the 
power in event of certain conditions arising 
to take ill;* document a< one of conditional 
sale and in obtain foreclosure accordingly. 
1 inis the three kinds t I mortgages—simple 
m u-tgjige, usufructuary mortgage and mort¬ 
gage by conditional sale are all piexcnt in 
the same document. Therefore, tlie docu- 
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ment is an anomalous mortgage, and under 
the provisions of section 98 of Act IV of 1882 
effect must be given to its provisions accord¬ 
ing to its terras and apart from the especial 
procedure enjoined by Act IV of 1882 in 

other places and by the Code of Civil 
Procedure. 

Pertinent principles with regard to in¬ 
terpretation have been enunciated by their 
Lordships of the Privy Council in the cases 
of. Mathura Das v. Raja JS'anndar Bahadur 

(2) and Bindesri A aik v. (iangti So ran 

Saha (3). In both cases their Lord- 
ships explained the necessity of considering 
the terms of a document as a whole, and 
gathering the intentions of the parties from 
the meaning to be applied to the words in 
view of the considerations that would ordinari¬ 
ly guide reasonable men of their class in 
making a covenant for the re-payment of 
money on the security of landed property. 
At page^49 of the former ruling the words 
occur: “The construction of the High Court 
ascribes to the parties an intention that, 
however payment may be delayed beyond the 
fixed day, the debt shall carry no interest, 
that the creditor shall have no remedy 
provided by contract, but shall be driven 
to treat the contract as broken, and to 
seek for damages, which lie in the discre¬ 
tion of a Jury or a Court, and are sub¬ 
ject to a different law of prescription. It 
appears to their Lordships that though 
contracts are not unfrequently found to be 
of that imperfect nature, it is more reason¬ 
able to ascribe to the parties the intention 
of making a perfect contract, especially 
when such a contract is of a very common 
kind, and suitable to the ordinary expecta¬ 
tions of persons entering into a mortgage 
transaction.” This pronouncement as to 
the principles that should guide a Court 
in considering the terms of such a docu¬ 
ment is of the very highest authority, 
and it is necessary for us not to overlook 
the possibility of the deed evidencing the 
intention of the parties to permit the 
enforcement of the rate of interest provided 
not only between the period of 22nd 
August 1879 and the 21st August 1883, 

but even beyond that period. It is argued 

(2) 19 A. 39; 23 I. A. 138; I C. W. 52; 6 Al. L. J. 
214; 7 Sar. P. C. J 88. 

(3) 20 A. 171; 25 I. A. 9; 2 C. W. N. 129; 7 Sar. P. 
g. J. 273. 


on behalf of the plaintiffs that the mortga¬ 
gees should not be considered to deprive 
themselves of the remedy of enforcing the 
payment of interest at the stipulated rate 
after the 21st August 1883, because they 
had reserved to themselves the remedy of 
foreclosure for obtaining satisfaction on 
account of the amount due to them as 
against the mortgagor. The present docu¬ 
ment is of a nature different to either 
of the documents considered by their 
Lordships of the Privy Council in the case 
above-mentioned. The first of those docu¬ 
ments was a simple mortgage. The second 
was a mortgage by conditional sale. In 
neither case was the document an anomalous 
mortgage, and in both cases there were indi¬ 
cations of an intention that the interest was 
to run till the dates of payment. In the 
present case the mortgage is an anomalous 
mortgage, and there are no indications of 
an intention that interest will run after 
21st August 1883. On the contrary the 
document evidences an intention that interest 
will not run after the 21st August 1883. 
There are distinct indications that the 
mortgagor with the permission of the 
mortgagees stated it to be his intention 
of paying no interest after the 22nd August 
1883. Post diem interest is not allowed as 
a matter of course. In the case of Gudri 
Acer v. Bhubanesirari Goomar Singh, (4) a 
claim to post diem interest was refused. 

1 hat case was decided before the decision 
of their Lordships in Mathura Das 
v. Raja Narindar Bahadur (2). But in 
the cases that were decided subsequent 
to that decision, Moti Singh v. Ramohari 
Singh (5) and Balivant Singh v. Gay an Singh 
(6): claims to post diem interest were also 
refused. In a case decided in this Court, 
Narayan Prasad v. Diwan (7), Mr. Chamier 
lays down a principle which appears to 
us to ^apply exactly. He says at page 
126: Where the mortgagor promises to 

pay a certain sum with interest at a 
certain date, there is room for the con¬ 
tention that the mortgaor did not intend 
to promise to pay interest except for the 


(4) 19 C. 19. 

«5> 24 C. 699; 1 (J. \V. N. 437. 

(6) 21 Ind. Cas. 253; 35 A. 534; 11 A. L .7 S*>9 
Kl) 6 Ind. Cas. 996; 13 O. C. 125. 
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periods fixed,' and we Hiul that there is 
the authority of their Lordships of the 
Privy Council in the case of Chajmal Jlas 
v. Brij Bhnbni La1 (8) for the proposition 
that past (Lem interest cannot he assumed to 
he payable in each and every case, for 
m that case past dinn interest was not 

allowed according to the terms of the 

bond though interest was allowed by way 
<>f damages. At page A 17 of that- ruling 
occur the following words : ‘Their Lord- 
ships are not prepared to dissent from the 
construction placed by the High Court on 
the bond in respect of there being no 
covenant by Banke Lai to pay interest 
after the fixed period of two years from 
the date of the bond, although it is difficult 
to suppose that this was the intention of 
fhe parties to the bond. But even on 
that construction the plaintiff would be 
entitled, on default being made in the 
payment, to recover interest technically 
as damages, and the late would prima facia 
be the same as that provided hy the 
bond during the two years, although there 
|S no rule of law making that rate 
necessarily the measure of the damages. 

The cases cited in support of the opposite 

conclusion are Vhal Cham! \. II. If. 
Sami tlaials (9), Pam Din \. p,,,n Prasad 

(10) and Pahas JJehari Lai v. Ilar/ir/m Singh 

(11) . With regard to the cases of this 
Court it is sufficient to say that in the 
case of rind C hand v. II. II. Sand,lands 
(d), the mortgage was made to secure the 
re-payment of a principal sum with interest 
at a fixed rate. I he mortgagee agreed to 
put the plaintiff in possession to secure the 
interest. He did not do so. I he deed was a 
deed of simple mortgage with a covenant 
that certain land would he assigned in order 
that the mortgagee might recover his in¬ 
terest from the profits. In the case of 
Lam Jim v. Jxam Jlrasad (It)), tin.* rate of 
interest was fixed year after year without 
any final period being fixed. f l he mortgagee 
agreed to take possession of the property 
,n beu of interest. Possession was not 
given and the rate of interest allowed hy „ 
the deed was charged in full. Both these 


PD '7 A. All; L-2 I. A. !'•?*: r. |\ r .1 ,; *| 
(9; 19 ' ). U. >\\. 

( 10 ) ll o. C. 32:*. 

(Jl) M Jm». Cus.STlj 1 0. L. J.f.O. 


cases are clearly distinguishable from the 
present, and in the ease of R alias Behari 
La! v. Bar Itch n Singh ( 11), the suit was on 
a mortgage by conditional sale, the terms 
of which were construed by the Bench 
which decided the case to convey the 
meaning that the mortgagor agreed to pay 
interest after the date fixed for redemption. 
It is true that a Bench of the Madras 
High Court in (thnntayya v. Papayya (12) 
dissented from the view taken by the 
majority of the Judges in a Full Bench 
decision in Mali Singh v. Ixamohari Singh 
(•>). But in that case the words of 
the document did not preclude the inten¬ 
tion of the mortgagor to pay interest after 
the date fixed, there being a promise to pay 
interest generally. We, therefore, find that 
in no circumstances can interest he allowed 
after the 22nd August 1883, according to the 
terms of the deed. In order to avoid 
foreclosure, it is necessary for the mortgagors 
to pay amounts calculated at the following 
rates. They must pay the amount of 
principal Us. 3,981, together with interest 
at 21 per cent, per annum compoundable 
with six-monthly rests from 22nd August 
1ST t> to 21st August 187 9. When the 
sum due on the 21st August 1879 has 
been calculated after making deductions 
h>r payments made, interest will be 
calculated on that sum from 22nd August 
18/9 to 21st August 1883 at 21 per cent, 
per annum compoundable with six-monthly 
rests, and that amount will also be added. 

I he reason for charging interest at this 
rate I rum 22nd August 1879 to 21st August 
188.1 to the property is that the mortgagor 
agreed to hand over the profits of the 
property for the four years in question in 
bcu of interest, that is to say, in lieu of 
interest at the rate agreed for the first three 
years W e do not know what the profits 
lor (hat period would have amounted to. 
Had they exceeded the amount of interest 
at 2! per cent, per annum on the total 
amount due on the 22nd August 1879, it 
might have been to the advantage of the 
mortgagor (in spite of the existence of the 
clause allowing compound interest to be 
charged) to refrain from delivering posses- 
Ibid they been less than that amount 


U-) W M. 501. 
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;L liave been to the advantage of 

discover (W , e ^ ^ 

inasmuch as possession was not delivered 
The T P °T, tl0n of the Parties is clear’ 

The clause allowing profits to be setoff in 
reld^r?, b6Cam0 ““Pe^tive, and the? 

interest^ j ^"peTS? *° W 

i n teres t' J ’at of' si ™ Ilthl y ^ Tims 

s V monfl l “ 4 Cent " com P° u ndable with 

August 188'/ e i St f WlU be cbiu 'geable to 21st 
August 1883, but m accordance with 

previous finding with regard to post diem 

interest we decide that after the date 

when under the terms of the deed the 

closethat -° bt t ailaed a ”»»** to fore- 

lcb-i, post diem interest cannot be -allowed 
and we further consider that interest by way 
of damages cannot be awarded. In the first 
Place no interest is claimed by way of 
damages, and, even if we were ready to 
overlook this point, the action of the niort 
gagees in delaying their suit for such a 
arge number of years precludes them from 

iJL hi? t0 preferential consideration with 
legard to a remedy that they have not 

explicitly sought. Thus we find that the 

amount due upon the deed is Rs. 11 , 401-2 

R ‘ at ijadi° Z ¥ ’ • tl l e amouut principal’ 
ivs. o,Jbl with interest at 24 per rout 

compoundaWe with six-monthly rests from 

the 22nd August 1S76 to 21st August 1882 
after crediting Rs. 3,243, admittedly paid 

*Y« 
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Wards*! 6 in eS h* thU aPPeal ° f the Couvt of 
Wards is in the main successful and the 

suTetf°i t0 S ° me 

successful It will be more convenient to 
state our decree as a whole. Its effect will 
be that the plaintiffs are entitled to fore 
closure only over the village of Parbatpur 
excluding 301 bighas 16 bisums, unless the 
TV a Hi of Katesar whose property is under 
the management of the Court of Wards 
pays Rs. 11,401-3 to them within six months 
rom the date of this decree. In event of 
her paying the sum the plaintiffs shall 
transfer the property to her free from all 

encumbrances created by the plaintiffs or 
other persons claiming under them or those 


under whom they claim, and shall put her 
into possession of the nronei-tv ,l r 
«P all documents in the! n Ve, '’" S 
Power relating to the san! ^ ^ ° r 

redeem was given to Abbas Ali K>an°bvt/" 

6 ilas »ot appealed upon th-'s noint 

favour. 6 * ^ ,edeem « declared in his’ 

With regard to the question of costs the 

plaintiffs fixed the amount payable for 

zt,?, v> bUa <* -”•»» »•« i..t 

w.s »«.,;« pri„5 "iZZ J ^XlT 

”« l»v. awarder] i, j,,* 
denied the plaintiffs’ claim A fl. ^ t W- 

IF * * 

4 1 pi , > <-osts or Witnesses, etc and 

the I leader’s fee on Ks 11 401 *4 ’ a , 

SiC SJi/- C»“a ' fi? £ 

!’y *'» Plaintiff,." 

before provided |, e iXplfa” 


Appeals partly allowed. 


8IND JUDICIAL COMJ1ISSIOXER’S 

_ COURT. 

OriuIaVal Civil Suit ISTo. 375 of 1911 

December 2, 1914. 

J resent :—Mr. Fawcett, A J P 
AYOOB ISMAIL— Pla i nt i ff 

versus 

NCR MAHOMED SILEJ1AX— 
r Defendant. 

J^aseaieats Art CV nf i&qoi 

""</ place of enjoyment — Riyiit **' M °‘ U 

irater by slopina earn _/?,,;• 7 , <l, ->charye ram. 

justified Trespass Projections^ 'o^* n X7' J ^ 

when '"«onnt to trespass-famed„ i» f * T"*’ 

jtass Specific Relief Act (I of 1877) * 55 7 l™" 

yrant of. J *• oo— Injunction , 

Where the sloping eaves of the roof nf 
cloimnant tenement projected over „ « ? 

rs an< ' t),c 

rain water J those ZcfTZ se'^T^ 
ment, and where the dominant owner n 6 ‘ 
structmg an upper storey raised rim v. ■ l c °u- 
the eaves and further projected the flaf * roo 1 
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planks and Imlconv or verandah roof of tlie first 

rtoor hcvoiid the extent of tlit* original pn»j«*c- 
% 


t ion : 

Hrhf , (l) that tin* dominant owner liad aright, 
to raise the height of the eaves so long as he 
did not throw an inereased Warden upon the 
servient tenement; p. 1 (0, e >1. j 

Mitlia Winnn v. Snndnr Dana, 21 I ml. Cas. 302; 
10 Bom. L. H. *70; 38 B. 1 at pp. 6, 7, folkmed. 

(2) that tin* projections beyond their original 
extent amounted to an actual trespass on the 
principle of the maxim ''Cnjn.-t ‘‘st \ sol uni, rjus rst 

H.<>1HC ad Cii Jnnij i p. 1 <0, col. -.j 

Rathina rain v. Kola ndavcl n , 29 M. Oil; Hi M. W. 

J. 281, followed. 

Corbett v. I fit I, (»H70) 9 hap 6/1; 39 L. «f. Lh. 
047; 22 L. T. 263, Rauchod Shnniji v. Abdnlabhai , 
28 B. 428; 6 Bom. L. R. 356 and Chlmtatal Hirachand. 
v Manila) (inyalbhai , 20 I ml. Cas. 246; 10] Bom. L. R. 


551; 37 B. 491, referred to. 

( 3 ) that under the circumstances of the case 
injunction and not damages was the proper remedy. 

[p. 171, col. 2.] 

Messrs. Nadir shah and Kilda, for the 
Plaintiff. 

Mr. Pavsvam Tola ram, for the Defendant. 


JUDGMENT.—Plaintiff sues for an in¬ 
junction ordering the defendant to remove 
certain projections which the defendant has 
built over the plaintiff’s land. 

There is no dispute that there are such 
projections. The defence set up by defend¬ 
ant is that the sloping roof of his old 
building projected over plaintiff's land 
for about 45 years, and that in constructing 
an upper storey he “ has projected the flat 
roof planks and verandah roof of the first 
floor to the same extent as his (former) 
sloping roof.” 

The evidence of Mr. Measham Lea and 
the sketch, Exhibit 5. shows, however, that 
defendant has done more than this. It is 
not merely that the new roof projects over 
plaintiff’s land, but a whole portion of the 
new building, viz., a balcony or verandah, 
now projects over plaintiff’s land ; and this 
projection is some M inches more than the old 
sloping eaves. Moreover the roof to this 
projection itself projects about 9 inches 
further over the land. 

Plaintiff’s Pleader does not dispute that 
defendant has an easement to discharge 
eaves droppings on the plaintiff’s land 
by means of the old projecting roof ; 
but he contends that defendant has no 
right to shift the position of the original 
projection. This contention is, however, 
clearly wrong. Defendant has, under section 

of 1 he Indian Easements Act, a right to 


raise the height of the eaves so long as \ 
he does not throw an increased burden upon j 
the servient tenement [cf. Midi a Bhana v. ‘ 
*S 'malar Dana (1).1 1 

If the defendant, therefore, had confined ! 
himself to merely projecting the new roof j 
to the same extent as the old one, although ; 
at an increased height, the plaintiff would 1 
have had no cause of action. This would not [ 
in any way impose any additional burden on • 
the servient heritage. 

But what the defendant has done is a 
clear interference with plaintiff’s rights as 
owner of the land over which the projection 
has been built. It, interferes, for instance, 
with plaintiff’s right, to build up to and 
above the projecting eaves, so long as he 
arranges for the carrying off of the rain¬ 
water dropping from the eaves [cf. Corbett v. 
Hill (2)- and the cases following that deci¬ 
sion, including those of llauchod Shamji v. 
Abdnlabhai (8), Chhotalal Hirachand v. 
Manilal (Jagalbhai (4)1. 

Plantiff cannot, if defendant’s building 
remains, build on the space occupied by the 
projecting balcony up to its roof, as he 
otherwise would have been able to do. The 
building of this projection is not a mere 
alteration of the mode of enjoying defend¬ 
ant's easement—which was one merely of 
projecting his roof of caves, and discharge of 
rain-water therefrom on plaintiff’s land—but 
an actual trespass (except in regard to 
the new projecting roof) which infringes 
the principle of ownership, cujus est solum , 
cjnsrst usque ad avium [cf. Rathinavelu V. 
Knl a inland a (5).] 

Plaintiff also contends that, as defendant 
lias made his new building so that the 
rain-water of the front, half to the west 
now falls on the road instead of on to 
plaintiff’s land, he has abandoned his ease¬ 
ment, so far as regards the corresponding 
portion of the old roof. This contention is 
directly supported by illustration (c) to 
section 88 of the Indian Easements Act, 
and is, l think, correct. No relief has, 
however, been asked for in regard to 

ll) 21 I ml. Cus. 352; 38 B. 1 nt pp. 6,7; 15 Bom. 
L. R. S76. 

(2) (1870) 9 Eq 671; 39 L. J. Ch. 547; 22 L. T. 
263. 

(3) 28 B. 428; 6 Bom. L. It. 356. 

(4) 20 Iml. Cas. 246; 15 Bom. L. R. ool; 37 B. . 

(5) 29 M. 611; 16 M. L. J. 281. 
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nart^rTl ° f T?° d sti11 P r °i ecti ug in this 
Pait of the old roof, and as they at 

to 6 nl'n d fV° hal ', m ’ tIl6y can romain subject 
above ^ 8 nflrht ° f removal as declared 

I accordingly answer these issues as follows: 
]nn j , efe " dant has encroached on plaintiff’s 

ov t L y r- J ! C l^/ a ; balcony or verandah 
over the plaintiff’s land. 

± and 3 Defendant has no right to any 
P ojection by twelve years’ adverse posses¬ 
ion, but has a right to project sloping 
eaves—as ay, easement acquired by prescrip¬ 
tion to the extent of 1 foot and 74 inches 
either ,n their old position or in a' higher 
one, except in regard to the western portion 

'ere defendant has impliedly released the 
easement. 

i’hecase of Chhotalal Hirachand v. Manilal 
Gagnlbluu (4) shows that the prescriptive ac¬ 
quisition of the right in question is governed 

by section 15 of the Indian Easements let 

and not by section 2S of the Limitation Act. 

wA” tll ® ext f r nt ° f right of projection, 

6 i I’; Basham Lea’s measurment as 
more reliable than any other evidence in 
ttie C3.se. 

i Th f-J )U } y , remainin ff question is whether 
plaintiff should be allowed an injunction 

under section 55 of the Specific Relief Act. 

Defendant s Pleader urges that there have 

been laches disentitling the plaintifT to an 

injunction, but I do not think this is the 

CaSe i^i.F l8 I^ tiff gaV ® a notice to defendant 
on 14th October 1911, while the building 

was under construction, for defendant him- 

se^If says that it was not completed till 14 0 r 

T ,o m Ttr S aft f rthat - The suit was brought 
on 22nd November 1911, and the affidavit of 

plaintiff dated 20th idem, accompanying the 
application for a temporary injunction, 
asserted (without subsequent contradiction) 
that the defendant was still constructing 
the projection. I do not believe defendant’s 
statement that the building- was complete 
before the issue of the injunction, which is 
unsupported by any statement to that effect 
during the pendency of the injunction pro¬ 
ceedings. There has not, so far as I can see, 
been any unreasonable delay on the part 
of plaintiff, who would have to wait for some 

time to see the nature of the projection in 
question. 


m 


It is true that the utility of the dominant 
nernent is not at present substantially 
diminished, but it interferes with the right 
to bu. d on the plot and thereby substan- 
tially diminishes its value. Also the amount 

emnot I? 1 defe ' ldallt ° n this Projection 

cannot have been very much, while the 

kind° a H n p nt WaS ° ne , ° f rather an impudent 
kmd. hollowing, therefore, the general 

prnidples lylnc.h are summarized at pages 

3_ and 633 of Peacock’s Law of Ease 

me,its in British India, I grant plaintiff an 

injunction ordering the defendant to remove 

the whole of the projection complained 

of (t«. all the portion above the projecting 
ine, which I have marked A B in the sec¬ 
tional sketch, Exhibit 5, and which is there 
shown as measuring 1 foot 104 inches) 
except such portion of the tiled roof as projects 

Z ZZSZzl f ”‘ - 7 ‘ ~ 

As plaintiff has substantially succeeded 
the defendant must bear hi/costsof Th’ 

Suit decreed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

r iRsrr Civil Appeal No. 155 of 191-> 

_ July 28, 1914. 

Present.—Mr. Kanhaiya Lai, A. J. C„ and 
T ^ r - Kendall, A. J C 

RAJ RAGHUBAR SINGH and another- 

•PLAINTIFFS-APPELLANTS 

versus 

BIKRAMAJIT SINGH and others- 

aajusUnent of-Suit for surplus p L fits , 

coS e ? i~ d t e T z\z kc : f r 

accounts and settle their HifF es ° adjust the 

allow redemptTon t o h be' effected"^ £****? ? to 

principal money securedbf the "mT" ° f V® 

protest, leaving the other - m atter n g T fffi lmdel ' 

between them to be adjusted therp^fl dl ® eren ue 
Court, [p. 172, col. 2.] J ‘hereafter through 

Where redemption had taken place our r 
and there was nothing to indicate that any affin^f 
ment of accounts had been made or that the 

had been accepted in fnll satisfaction of an iShr 

arising out of the mortgagee liabilities 
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i; A-T K AG HU HAH .SINGH UIKKAMAJ1L .SINGH. 

Ili'lil . that a snil fur surjilii.' profit* was niamtam- 

;i )»l«\ )i. J / •), Cf>l. 1 . 

Appeal against 1 lie decree of the Subordi¬ 
nate Jucl.ire, Tali si 1 15 is wan, dated 7th August 
191*2. 

Balm Bns»,!rv Lai and Babu A agnalm 
X"tfi llhnshal, for the Appellants. 

Balm Mohan Lai and Jiabu Si/a Ham, ba¬ 
the Kespondents. 

,ir DEMENT.—This appeal arises out 
of a suit brought by the mortgagors for the 
recovery of surplus profits of the mortgaged 
property. The mortgage was redeemed 
without the intervention of a Court on the 
l>!Jth August 1909. The mortgage-deed 
provided for the payment of interest at 
7 annas per cent, per mensem and directed 
that the mortgagee was to realize the rents 
<,f the mortgaged property, then estimated 
to amount to Hs. 11,000 per annum, deduct 
the interest due to him annually from the 
same, and pay the balance to the mortgagors 
at the time of the revenue demand year after 
year. The (iovernment revenue was to be 
paid by the mortgagors. The allegation of 
the plaintiffs was that the mortgagee did not 
pay the full amount of the surplus profits 
due to the mortgagors, that in Sairan IMS 
Basil the plaintiffs, who held the equity of 
redemption, asked the defendants-respond- 
ents, who were the representat ives-in- 
interest of the mortgagee, to adjust the 
accounts and to take the balance of the 
mortgage-money due to them after crediting 
such surplus profits received from tin- 
mortgaged property as had not been paid 
to them, but that the defendants refused 
to allow redemption, unless the entire sum 
secured by the mortgage was paid to them, 

and that they had consequently to pay the 
sum of Hs. 80,000, being the amount secured 
by the mortgage, to them to obtain redemp¬ 
tion. The defence was that the defendants 
had paid the surplus profits due to the 
plaintiffs from time to time, and that Us. 
d2d-l0-t) were due to the defendants on 
account of the mortgage. It was further 
pleaded that the plaintiffs were estopped 
from claiming surplus profits hy their 
voluntary payment of Hs. 80,000 to the 
defendants in full satisfaction of the amount 
due under the mortgage. 

The plaintiffs offered to produce evidence 
to prove the circumstances under which the 


principal money secured by the mortgage 
was tendered to obtain redemption, but the 
(\nirt below refused to take their evidence 
and came to the conclusion that the 
conduct of the plaintiffs in tendering the 
principal money secured by the mortgage, 
without deducting the surplus profits now 
claimed by them, was sufficient to estop 
them from tiling a suit for surplus profits 
thereafter. Order XX.X.l\ , rule of the 
Code of Civil Procedure contemplates the 
taking of accounts in a suit tiled for 
redemption of a mortgage. But where 
redemption takes place privately or out of 
Court, it is at the option of the parties to 
adjust the accounts and settle their diffei- 
ences amicably or to allow redemption to be 
effected on payment of the principal money 
secured by the mortgage under protest, 
leaving the other matters in difference 
between them to be ad.] listed thereafter 
through Court. The receipt granted by the 
mortgagee in this case merely acknowledged 
the receipt of Hs. 80,000 on account of the 
mortgage eflected by Hai Debi Bakhsli Eingh 
and Raj Mangal Singh in favour of Mirtanjey 
Bakhsli Singh on the 1st July 1902, and 

recited that the original mortgage-deed was 
returned and the mortgaged property released 


from the mortgage. There is no reference 
in that receipt to any adjustment of accounts 
nr to the payment of the said money in full 
satisfaction of all liabilities arising out of 

the mortgage. Article 10.) of the first 
Schedule of the Indian Limitation Act 
provides a limitation ol three years for suits 
by a mortgagor, alter the mortgage is 
satisfied, to recover surplus collections receiv¬ 
ed by the mortgagee, from the date when 
the mortgagor re-enters on the mortgaged 
property. That article was explained by 
Aikman, J., in Ham Dm v. Hhup Smgh (1)» 
to apply to cases where a mortgagor got 
possession over the mortgaged property by 
redemption effected otherwise than by 
means of a suit. In Mohammad Haigdz Ah 
Kioto V. Kalla Singh (2), Stanley, C. J., 
and Bauerji, J., held that a suit for surplus 
mesne protits could follow a suit for redemp¬ 
tion, if Order II, rule 2, of the Code of Civil 

.liil nnf lmi' tbo claim. Ill SllllK 




01 

l-’) 


30 A. 225; 5 A. L. J. 192; A W. X. (1008) 96, 
8 Inch Cas. 689; 7 A. L. J. 1201; 33 A. JTh 
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Bum v. Ashik Husain (3), dealing with a 
tender of the mortgage-money, accompanied 
by the reservation of a right to sue for the 
items due by the mortgagees to the mortgagors 
under the mortgage, Spankie, A J C 
observed: All that the plaintiff* did was 
to reserve their rights to dispute that the 
'whole amounts deposited were due to the 

^ A * I 1 f _ 8 were made in 

good faith, with the intention that the mort¬ 
gagees should, if they were willing to do so 
take the amount, A man, 5 says Bowen’ 
L. J., in Greenwood v. Sutcliffe ( 4 ), ‘has a 
right to tender money reserving all his 
rights, and such a tender is good, provided 
he does not seek to impose conditions.’ In the 
same case Bindley, L. J., said: ‘ What is the 
object of a tender? It is not necessarily 
to put an end to all controversy. It may 
have that effect, and very often has, but 
its main object is to throw the risk of 
further controversy upon the other party.’ ” 
The mortgage-deed in this case provided 
that the mortgage-money shall be payable 
at the residence of the mortgagee, and 
if the story of the plaintiffs be true, no 
inference can be drawn that the paj r ment 
was made unreservedly in full discharge 
of all mutual rights and liabilities. 

Section 115 of the Indian Evidence Act 
cannot apply unless there is evidence to 
show that a person has, by his declaration, 
act or omission, intentionally caused or 
permitted another person to believe a 
thing to be true and to act upon such 
belief. The evidence which the plaintiffs 
wanted to adduce in the case ought, there¬ 
fore, to have been gone into and the 
case decided on the merits. 

We allow the appeal and remand the 
case to the Court below with a direction 
to reinstate the suit under its original 
number and to dispose of it in accordance 

with law. The costs will abide the result. 


CALCUTTA HIGH COURT. 
Appeal from Original Decree No. 385 of 

1911. 

February 1, 1915. 

1 resent: Mr. Justice Sharfuddin and 

Mr. Justice Coxe 

JOT MONGALA DLBI MIS RANI_ 


Appeal allowed ; Case lemanded. 


(3) 4 O. C. 355. 

(4) (1892) 1 Oh. 1; 61 L. J. 
40 W. R. 214. 


Ch. 59; 65 L. T. 797; 


Plaintiff—Appellant 

V6VS11S 

A. J. SHILLINGFORD—Defendant_- 

_ . Respondent. 

Jrnf 1 0;mof 1819), J 1—Putni tenure 

, n J-Purchaser oj putni tenure, right# of— F.ucuui ' 

tZZ’ ['hen -A roida.J uf 

R n i T P m P r "‘ ,0 ‘' in •«. II, meaning of— 

Jlulicata- -Bengal Tenancy Ad ( nil „( I 8 ,Cj) , 
10 —Admission, admissibility of ‘ 

n hc-rp a decree-holder purchaser causes a number 

a,////- nf i°- • < } escnljo<1 111 tlio sale proclamation as 
" ' ‘'.! s judgment-debtor and after the sale rhev 

• tie sen bed as such in the sale-certificate it is 
m the nature of an admission and as such cannot 
used as evidence on behalf of the purchaser m l 

successor-in-interest, [p. 177, col. 1 .] 1 '" s 

Raman, Pemhad Kami,, Singh v ilahanth 4 7 ■ 
Gossan,, 31 C. 380, followed. ,l A,lr "lP< 

A putni can only be sold for rent 
Regulation VIII of 1819 and the fact that the f ! 
certificate was given on a printed form for certlfica' o' 

*ie* 7," nUol 2J SftlC i,>r " “ -Hficare: 

A purchaser of a putni rcmire at n , , 

Regulation VIII of 1819 is not privy in estate to "be 
defaulting proprietor and be does not derive bis title 
from hint as under section 11 of the Reflation l e 
act,,,,res the property free of all incumbrance" 

A claim hv such purchaser, therefore i< i i 
by res judicata by reason of the failure of suit “"he 
ptevtous putmdar and he is entitled to avoid all 
ntumbrances upon the property, [p. 179 , col 2 , 

n 6 , o ni[ ( , “ ni(ln ' Smltd V. Munjana/i T) e bi 15 r lu i 

Cas. 809. 7 C W. X. 340, Khantoionee Dusi’v 
Chand Mahritab Bahadur, 19 C . 787; Karmi Khan v 
Brojo Nath Das, 22 C. 244 and Goliad,, Nath S l,ha 
v. Surja Kauta, Lahiri, 26 C. 400, referred to. & 

An encroachment bv a trespasser and adverse 
assess,on against the defaulting putnidar is an 
incumbrance within the meaning of section Hof 
Regulation VIII of 819. [p. , 79, col. ].] " ° f 

.\u(}rr Chandra Pal Chowdhnj v. lUiendm 1 
Gostrumt, 25 C. 167, referred to. ' 

1 1 11 ' C ' 0 X l ) 1 ’ es -? io, 1 “ ( 1 , ‘ fa « 1 ti 1, y proprietor” in section 
11 of Regulation Mil of 1819 means the proprietor 
ot the tenure in default, and these words are not 
intended to be restricted to the particular proprietor ' 

P " ,ni !S to kale, [p 

tiopeudro Chancier Hitter v. Mokaddam Hossain 21 
C. /0w at pp. 4 14, 1 10, referred to. ’ 

Appeal from a decision of the Subordi¬ 
nate Judge of Purnea, dated tlie 30th June 

J. •/ 1 1 . 

Mr. A,rob/Counsel, and Babu Lai M„h„n 
Gauguin , for the Appellant, 
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Babus Nagendra 2\ath M<ozumdai * and J). A. 
Bagchi , for the Respondent. 

JUDGMENT. 

Sharfl-ddin, J.—This is an appeal against 
the judgment and decree passed by the 
Subordinate Judge of Purnea on the 30 th 
June 1911. The appeal is on behalf of the 
plaintiff. The plaintiff claimed the lands in 
suit as her milik lalclieraj lands, which have 
been recorded in the Record of Rights as the 
mal lands appertaining to the puhii talonk oj 
Monza Sowria. The plaintiff is the widow 
of Ghanasyam Misser and claims the lands 
in suit as having been purchased by her 
husband on the 7th June 1904 and 2nd 
July 1907 in execution of his own decree 
passed against Chatrapat Singh. She says 
that her husband was put in possession of 
the lands in suit by Court and that he was 
in peaceful possession of the same till the 
preparation of the Record of Rights, in which 
the lands in suit were entered as belonging 
to the putni tenure of the defendant 1st 
party, whereupon her husband instituted 
two suits for the correction of the entries 
in the record, which were withdrawn by him 
with liberty to institute a fresh suit. That 
he having died, the plaintiff has brought 
the present suit. Her case is that in Monza 
Sowria Raja Rajendra Narain Roy had 
977 bighas of lakh era] milik lands which 
were sold in execution of a decree obtained 
by Rai Lachmipat and purchased by him on 
the 6th December 1872. That after the above 
sale Musammat Saraswati Misrani and others, 
widows and heiresses of Sobh Nath Misser 
who was a relative of Raja Rajendra Narain, 
instituted two suits (No. 78 of 1873 and No. 11 
of 1874) against Rai Lachmipat and others for 
setting aside that sale, on the allegation that 
the lands were mal lands of Mouza Sowria, 
but these suits were dismissed and the lands 
were declared to be the mililc land of Raja 
Rajendra Narain. This judgment was upheld 
by the High Court on appeal. It is important 
to note here that Mr. Shillingford, defendant 
1st party, was no party to any of 
these suits. The plaintiffs of those suits 
were said to have been the pnhiidars of the 
mal lands of Monza Sowria. The defendant 
1st party was at first a dar-pnhtfd<n\ but 
subsequently he became tlie pnhiidar by 
purchase at a public auction-sale. That 
Ghanasyam Misser, late husband of the 


plaintiff, obtained a decree against Chatrapat 
Singh, son of Lachmipat, and others, heirs 
and representatives of Lachmipat, and put 
up to sale the whole of the said miliks and 
sold and purchased the property in execution 
of his decree on the 7th June 1904 and 
the 2nd July 1900, and after obtaining 
possession through Court remained in posses¬ 
sion until the preparation of the Record of 
Rights. The Settlement OHicer, however, 
under his orders dated the 4th July 1907 
(Exhibit 4 6) ordered the lands in suit to 
be entered as mal lands appertaining to the 
Sowria putni of the defendant first party. 
The second party defendants are the land¬ 
lords and the third party defendants are the 
tenants. 

Plaintiff prays that the lands in suit be 
declared to be her mililc lakhernj lands and 
that if the Court finds that these lands are 
the mal lands of the pntni Sowria, her suit 
should be decreed on the ground of adverse 
possession for more than 12 years before the 
suits. 

The suit is really contested by the defend¬ 
ant first party and the defendants second 
party support him. His defence is that Raja 
Rajendra Narain was never a milikdar , he 
was a tenant of some mal lands in Sowria 
and the lands in suit were never the milik 
lands of the Raja, nor were they purchased 
by Lachmipat. That the heirs of Sobh Nath 
never instituted any suit with regard to the 
lands in suit, and if so, those suits should be 
held to bo collusive and fraudulent. That 
Chatrapat was never in possession of these 
lands. That adverse possession is an incum¬ 
brance and Mr. Shillingford, the purchaser of 
the puhii faloolc , under the Putni Regulation 
VI IF of 1819, purchased the putni free of 
all incumbrances created by the proprietor 
of the defaulting puhii. 

The Subordinate Judge has dismissed the 
suit and hence the present appeal by the 
plaintiff. 

In the present suit throe important ques¬ 
tions are involved: (1) whether the lands 
in suit claimed as milik were the milik lands 
of Raja Rajendra ; (2) whether these lands 
were purchased by Lachmipat as the milik 
lands of the Raja and whether after purchase 
Lachmipat and after him his son, Chatrapat, 
were in possession; (3) if these are not the 
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vahk lands, does the adverse possession of 
Lachmipat and Chatrapat and the plaintiff’s 
husband’s possession create and establish 
any right and title in favour of the plaintiff? 
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Let us now see if the Raja ever had any 
mihk land. Exhibit C is the tliak map and 
Exhibit D is the kliasra of 1846. A transla¬ 
tion of the kliasra is in the printed paper- 
book. The original is in Hindustani. Tn this 
khasra a number of plots are mentioned, 
the holders’ names and areas of each plot 
are also given. r J he last column gives a 
description of the plots. There are only two 
kinds of lands mentioned in the last column. 
They are either milik or mat lands. There 
are, however, many plots without any descrip¬ 
tion. The question is whether the plots with 
no description are mat or milik lands. Raja 
Rajendra’s name appears against a number 
of plots without any description. It has been 
contended that these lands are milik lands. 
The method adopted in the preparation of 
this kliasra appears to us to have been this. 
It appears that out of 165 plots only two, 
namely, Nos. 4 and 80 are mentioned as 
milik and the succeeding plots, Nos. 5 and 
81 are, recorded as mat. No. 4 is parti land 
and No. 80 is described as the holding of 
one Kabutar. It seems that the writer of 
this kliasra at the beginning of each page 
gave the description of the land till he came 
to a plot which was milik. The first item in 
the first page is mal land and the 4th is milik. 
The rest on this page is not described as 
milik or mal. Similar arrangements are 

found on every page. It seems to us that 
all the plots except Nos. 4 and 80 are mal 
lands. The Raja’s name, no doubt, appears 
against various plots, but these have not 
been described either as milik or mal. From 
the method followed in the kliasra we are of 
opinion that all the plots mentioned therein 
are mal lands except those that are described 
as milik. It follows, therefore, that when this 
khasra was prepared Raja Rajendra had no 
milik land at all. Whatever he had was mal 
lands. If he had no milik land, how could 
any milik land be sold in execution of 
Lachmipat’s decree ? That Raja Rajendra 
had milik land was set up, it seems, for 
the first time when Lachmipat in execu¬ 
tion of his decree against the Raja put 
up some lands for sale as his milik lands 
and purchased them on different dates 


under four sale-certificates ri- r i -i -x 

T3, Exhibit 1/4, Exhibit 1/5 and Exhibit 1/6* 

The present claim is confined to the plot 
of Exhibit 1 3, 1st' plot of Exhibit 1 4 2nd 
Plot of Exhibit 1/5 and four plots the 
second sale of Exhibit 1/6. Exhibit 1 fi 

refers to two sales and the four plots 
claimed are of the second sale. These 
plots comprise an area of 291 big has. 

After the purchase made hv T.nnL*,: < 
on the 6th December 1872, to which 
apparently none of the certificates relate 

two sir 8 of f° b l! Nath Misser ’--ftuted 
no : 7 , ° n ^ was f° r possession 

nt .1Uo high as by reversal of the sale 

The 2nd suit was transferred ' to the 
Subordinate Judge’s Court and both the 
■SU. s were tried in that Court together and 

both were dismissed on the 16th April 

18'4, on the ground that the form nf +1 
suit was defective wiH. . . 111 °* ^ le 

x ve ’ "ith permission to the 

plaintiff to sue afresh by one suit T) 

Suit Nn 'TO e suit. I he 

- Ult iso. ib alone survived Tt A i 

to 305 bighas claimed as mal land. Tin's 

suit was heard on the merits and dicr* * j 

by the Subordinate Judgeon the iSS 

January 1875 and his decision wafa^M 

by the lower Appellate Court as wed a, 
by this Court This suit was dismissed 
tha/ t) gronnd ( > f 1 imitation, it being held 

never held^n" 8 •°'' , lhe " Processors 
never held possession by receipt of rent 

wthin twelve years before the suit. 

the plaint of this suit is Exhibit 3 and it 
shows the lands for which this suit Zi 

Tlie defendant ™> 

Shill„,gford. He took a dar-JL 'l 

Mnuzc, Sowria in 1891. He subsequently 

became a putnulur having purchased the 
putm in a public auction-sale It o nnAO 
since the time defendant 1st party becam 

there have been deputes be“n 

of the lands which the latter claims as S 
lands. On the other hand the defendant 
1st party alleged that these lands 
mal lands of Sowria. S were 


Ghanasyam Misser, the husband of the 
plaintiff, had a money decree against 
Chatrapat and m execution of that decree 
he put up to sale all the lands kno 
«uhk lands of Chatrapat and 


wn as 
himself 


purchased in June 1904 and JnfrlSOfi 
sale-certificates Exhibit 1/1 and Exhibit l/o 
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In 1904 Settlement operations commenced 
and in the Settlement proceedings dispute 
between the parties arose. Tlie Settlement 
Officer decided the dispute in favour of the 
defendant 1st party [ritfr Exhibit 4 (0) 
and the Record of Rights was finally published 
in November 19H7. 

Two suits were then instituted by (ihansyam 
Misser against defendant 1st party, one 
in 1907 and the other in 1908. In* the 
first suit claim was laid for 977 hi aims 
without specification of boundaries and khasra 
numbers. This suit was withdrawn. The 
second suit was instituted in 190S and in 
this boundaries in accordance with the sale- 
certificates and khasra numbers were given. 
In this second suit Sham Reliari Tewari, 
Amin (I). \Y. No. *J), was deputed as a 
Commissioner to compare the disputed lands 
with the boundaries in the sale-certificates 
and to prepare a map. I to has been examined 
in the present suit and his map has been 
exhibited. According to him except plot 
No. 9 of the plaint none of the other 
plots is covered by the sale-certificates. 
After the submission of his report the 
second suit was also withdrawn. 

In the present suit 100 more khasra 
numbers have been added and four plots 
claimed in the former suit have been given 
up. 

In the present suit the Civil Court Amin, 
Syed Zamin Ali, was appointed a ('ommissioner 
to report on the indentity of the plots 
claimed in the suit with the plots mentioned 
in the sale-certificate and also t<> prepare 
a map. lie has done so, but 1 1 is map 
differs in many respects from the map of 
Sham Reliari. The reason of this appears 
from his own evidence. In order to show 
the worthlessness of his report and map 
it is enough to quote a few passages from 
his deposition in the present suit. He says: 

Plot Khasra No. lit>7 has been shown as 
disputed land in plot No. 5 of the plaint. 
This has not been shown as disputed land 
in my map. Kharsa Nos. (>’J, (>(», 5S, ,\ y 4, 
5, (> and 10 are claimed in the plaint as milik 
lands. These have been excluded from the 
disputed lands because the plaintiffs amlas 
did not point them out t<» me as disputed 
lands. 1 ought to have shown these lands 
in my map. Kit asm Nos. bob, b07 and 177 
1 1 a ye not been claimed in the plaint, but I 


have shown them in my map as disputed 
lands. Khasra Nos. 390-394 have been 
claimed as parts of plot No. 4 of the 
plaint. All the above plots excepting No. 391 
have been omitted in the map." Again he 
said: No. 391 has also been excluded. [ 
have shown khasra No. 397 as disputed, 
though it is not in the plaint. Khasra No. 
494 has been shown in the map as disputed, 

though this is not claimed in the plaint. 

Khasm Nos. 51c in part and 549 to 551 have 
been claimed in the plaint as disputed in 
plot No. 3 of the plaint, luit I have 
excluded them from the map because not 
claimed by the plaintiff's amlas on the 
spot. 1 have shown Khasra No. 6(38 
in my map though not claimed in the 
plaint." from the above extract from the 
deposition of Amin Zamin Ali it is clear 
that no reliance can be placed on bis 
map. 

Cbanasyani's purchase was within twelve 
years before the present suit: be cannot 
claim more than what may appear 
in the sale-certificate of Eachmipat, the 
father of Chat ra pat. The real point 
lor our decision, therefore, is whether the 
lands in suit are covered by the sale- 
certificate, namely, Exhibits 1 3, 1 4, 1 5, 1 0 
granted to Haclunipat. If they do not, the 
suit has been rightly dismissed and if they 
do, wo have to see whether they are really 
milik lands of Raja Rajendra, in which case 
tin* plaintiff would be entitled to a decree 
and if they are not milik lands and were 
sold as such by Eachmipat, whether be 
and his snecessors-in-interest have been 
in possession for more than twelve years 
and whether this adverse possession gives 
them a title which cannot he cancelled by 
reason of the purchase of the pnfni by 
Mr. Sliillingford, which ordinarily would be 
free of all incumbrance under section 11 
of the Regulat ion Y 111 of 1819. 

The above are the facts which give 
the vi irious aspects of the ease. 

\Ye have already observed that there is 
no documentary evidence on the record to 
show that Raja Rajendra had any milik 
land in Smvria except the sale-certificate 
granted to Eachmipat in execution of his decree 
against the Raja and (lie sale- certificates of 
(ilmnasyam Missor. .For the first time the 
Raja was alleged to liaye been in possession of 
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l U f‘ k h . nds r w «w in the execution proceeding 
taken by Laehmipat. It appears that I 
inquiry was made as to the nat U re o the 
ands advertised for sale The ll 
made and the decree-holder' r a . -"T 

-s given possession over some T a ’d' P ’ 

ot "» *■ m 
it Laehmipat in the sale proclamation 

0 r,d ber ? piots *° be 

t ,e I” 1 ®, 111 ««e sale-certificate they Z 
described as such, it will he in the nature 

used as 1 M ,0n a " 38 snch cannot be 
used as evidence on behalf of Lachminat 

- his successor-,n-interest. It was so 

conclusive in his favour. Exhibits 1/1 and 1/2 
are sale-certificates granted to Ghanasvam 

Misser (husband of the plaintiff) similarly 
cannot be conclusive on his behalf. If we 
eliminate these sale-certificates from our 
considerations there remain, nothing on the 
record to show that the lands now hi dispute 
are iiulik lands except the oral evidenc e P of 
witnesses examined by the plaintiff The 

the Pat wan of the milik lands. He has 
attempted to prove a number of kabuliat, 
and wasd bailees, but it appears to us that 
lie is a most unreliable witness for various 
reasons. He was examined in the Mnnsif’s 
Court at Hathibar with reference to this 
very dispute. He has throughout his 
deposition contradicted himself. I„ ,is 
examination-in-chief he proves himself to 
be a man of most extraordinary memory 
He is no doubt a Patwan, as he “ “ of 

long standing, but it is so improbable ihat 
a Patwan should remember the details of 
boundaries of a number of plots, but in 
cross-examination he shows what a faithless 
memory he has He was asked a number 
of questions with regard to other plots. 

He has failed even to say that in his 
previous deposition before the Munsif of 

rdots^w he • lad , ffiven details of these 
plots We give here a few of his state¬ 
ments by way of sample:—“The above block 


I 

1 / / 


0) 31 C. 380. 


Malik 1 "'’ 5 b n ha t - S 11Ut the mlUkoi Ahmad 

, ' 0,1 hemg asked if he had made 

e . »•tatemmt i„ ],i, , leposil > 

SL•. , ,l ■*» i. 

of land of^lO / • / ° n ° fc k,10 " r lf any Mode 

of 10 big ha., was sold by Denai 

1Sm'ngbe" "' ai ' Malik ''" J[is attention 

at Kathihar sTys" % , P, ' e ' ,< " ,S ^atement 

Mich n l * ’ / ( 3nnot say if l made 

A r n ‘Statement. I cannot say if J) e lwar 
^aldx has any land in Monza Suwrin ”( 

lls attention being drawn I ‘ 
statement „ « r 11 to ' ,,s previous 

s H *&■■* 

asked if tlfo , 4 ? witness and lie was 

was in J la,Kl those boundaries 

said Vr] T," of Ahmad Halik, lie 

hSttentio d n° £'* > d -- 

-statement he saW “r i ‘‘ S , pi ' evlnus 
made such a statement” Tl ” kn °' v if 1 
more such statements ' T '’ ere Rw Se '' erf » 

gid ha to varZ 1 ** ' ,Umber 

f 

by the Dlainf-iff"- r 1 i \ conceded 

y me piaintift s Counsel that i 

cannot be so identified. 6 lan ' , ' ! 

I here are certain wasd bakees on tl, 
record and this witness (Garibullahl 1 

/riAv,/ j“ ; t° prove these wadi 

H , savs “r ' e °, ' f lle Proves them 

- says, in regard to nil fi,~ i 

parsons whose handwriting I ] .* 1 J* b . ov , e 
I cannot identify their handtrfc^: 

10 me -” °« 

Botal Poddar H : identified "T’* •'° f °‘ le 
and handwriting as those of VotTtt 

Tet" Ch S T' Vh ° Se band writing they 

' b 1 a Wlfcnes s we cannot believe 
Gun jar Ali (P. W. No. 17) sav , • 

tenant on the mddc land. He h « " 

proved the handwritings of certain in V 
duals on wasil babees, but when nnt f fi*’ 

test lie also said thnf ] 10 m ^ le 

, . S T. that he c °uid not identiPw 

the handwritings without s ~d n- tl 

signatures. The rest of the witnessZCre h 

P l w ?o the i9) plain f iff ’ Sh a ,7 
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It is the pin inti IT’s rase that tlio defendant 
1st partv is trying to take possession of 
the lands in dispute, on the allegation that 
they are mat lands and form part of his 
pntni. It is also admitted that the dispute 
culminated in a proceeding under section 
107, Civil Procedure Code, in which defendant 
1st 5 party was hound over to keep the 
peace, but on a motion to this Court the 

order was set aside. 

It is a matter of common knowledge that 
when two zem untars begin to tight with 
regard to possession the tenants reap a rich 
harvest. It is not, therefore, surprising that 
a number of tenants have attorned to one 
or to the other. We are not, therefore, 
prepared to place any reliance on the 
evidence of the tenant witnesses when there 
is no documentary evidence to prove that 
Raja Rajendra had any mihk land which is 
said to have successively come into the 
possession of Lachmipat, Chatrapat and 
Ghnasayam. There is, no doubt, of all the 
plots mentioned in the plaint it is only No. 9, 
which, on the evidence, has been identified 
with the sale-certificate of Lachmipat, but 
still the question remains whether this 
plot is milik land. Sham Behari, Amin, 
(D. W. No. 2) says:—“l was supplied with 
a thak map from the side of the defendant, 
Mr. Shillingford. That thak map (Exhibit 
C) and khasm (Exhibit D) were supplied 
to me. By comparison with the thak map 
and the locality l found the disputed 

lands in that suit to be mat lands. I held 
the inquiry in the presence of both parties . 
Sham Behari’s map and report were 
prepared in the previous suit. \\ r e now 
come to the question of possession. If Raja 
Rajendra had no mihk lands and ll Lachmi¬ 
pat, on the allegation of the disputed lands 
being the Raja’s milik, sold them in exe¬ 
cution of his decree and purchased them 
and obtained possession over them through 
Court and after him his son, Chatrapat, 
and after him (ilmnasyam, the 
plaintiffs husband, held possession 
thereof, while as a matter of fact 

these were mat lands, the question of 
adverse possession arises. I In* defendant, 
Mi*. Shillingford s case is that granting 
that there was adverse possession of 
Lachmipat and others, when he purchased 
the pntni under Regulation V 11 oi 1819, he 


purchased the pntni in question free of 
all incumbrances under section 11 of the 
Regulation and that adverse possession is 
an incumbrance and hence the plaintiffs 
contention that she and before her her 
predecessors-in-interest were in adverse pos¬ 
session, cannot avail her. 

The plaintiff for the first time in this 
Court contends that the sale to Mr. 
Shillingford was not under the Regulation. 

It was first attempted to show that the 
sale took place in execution of a decree in 
a suit and it was so done because of 
certain expressions in the sale-certificate 
(Exhibit E) dated 11th December 1901. 

\\ r e find it stated therein that the sale 
was made “ in execution of decree in this 
suit.” From these words it was argued 
that the sale of the pntni was in execution 
of a decree in a suit. On the Court 
pointing out that the sale-certificate shows 
that the sale was made by the Collector 
and the Officer granting the certificate 
was a Certificate officer, because under his 
signature we find C. 0. Certificate 

Officer, it was then contended that at any rate 
it was a sale under the certificate pro¬ 
cedure and not under the Regulation and 
hence section 11 of that Regulation has 
no application. A pntni can only be sold 
for rent under the Regulation. It is no¬ 
body’s case that the pntni was not sold 
for rent. The sale-certificate, it appears, 
was given on a printed form, after filling 
up the gaps, kept in the Certificate 
Ofiice. This, we think, will not convert the 
pntni sale into a certificate-sale. We 
understand from the pleadings that in the 
lower Court the plaintiff's case was not 
that the sale was not effected under the 
Regulation. We find it from the wording 
of issue No. 5, which is: “Are the lands in 
suit milik lakheraj of the plaintiff and are 
the defendants 3rd party tenants in the 
said lands, and if so, what effect has the 
sale of pntni -tenure under Regulation VIII 
of 1819 on it Y ” This shows clearly that 
the plaintiff bad acquiesced in the sale 
having been under the Regulation. The 
only dispute was as to its effect. We do 
not find in the plaint any allegation that 
the sale was not under the Regulation, nor 
do we find in the memorandum of appeal 
any distinct allegation that the sale in 
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question was not under the Regulation, 
although the lower Court distinctly held 
that it was so. Grounds Nos. 11, 1.1, 1(5 
rather go to show that it was accepted 
hy tne plaintiff that Soldi Nath iMisser and 
his heirs were the defaulting putnidars 
when the pntni was sold and purchased 
hy defendant 1st party. For the above 
reasons there can be no doubt that the 
sale of the pntni took place under the 
egulation and the purchaser took it free 
ot all incumbrances. This also disposes of 
the question of res judicata. It was con¬ 
tended, as observed before, that when in a 
previous suit it was held that the disputed 
lands were m ilik and the judgment was 
upheld by this Court, the present suit is 
barred by the rules of res judicata. In 
the course of arguments it was conceded 
by the plaintiff’s Counsel that if the sale 
to Mr. ShiHingford was a sale under the 
1 utm Regulation the question of res 
judicata does not arise. We have already 
held that the sale was under the Regula¬ 
tion and hence no question of res judicata 
can arise. We now. turn to the question 
whether adverse possession is an incum¬ 
brance within the meaning of section 11 of 
Regulation VIII of 1819. The authority , 
relied upon by the appellant is the case of \ 
Taraprcisad Mittra v. Ram Nursingh Mittra j 

(2). In this case it was held that “ the % 
purchaser of an under-tenure sold at the 
suit of a landlord acquires rights higher ^ 
than those of an ordinary purchaser by 
private contract, only to the extent con- t 
ferred by express terms of law. The pur¬ 
chaser of a putni talook is not entitled to set 
at naught all decisions arrived at against the 1' 
defaulting putnidar. ” But we have several 
more recent cases that have held otherwise. In °* 
the case of Nuffer Chandra Pal Cliowdliry v . ^ 
Rajendra Lai Goswami (3), it was held that de 
an encroachment by a trespasser comes with- de 
in the meaning of an incumbrance and ad- 0 f 
verse possession against the defaulting f r 
putnidar is an incumbrance. ” 

act 

In the case of Khantomonee Dasi v. pr< 
Bijoy Chand Mahatah Bahadur(4), it was held rec 
that a purchaser at a sale under Regula- wo 
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ion, turn VI1J of 1819 was unaffected by any 

eld adverse possession of land appertaining to 

1() the pntni tahmlc which had been encroached 
ted upon. 

m( l -^ ie s uuie view was taken in the case of 
'ars harmi Khan v. B/ojo Nath Das (5). 

sed In the case of Gnhinda Xatlia Shaha v. 
>ve Kanta Lahiri (6), it was held that 

lie the purchaser at a sale under Regulation 

lie . HI °f 1819 is entitled to avoid any 

’ee incumbrance created by the defaulting pro¬ 
of prietor and is not bound by any adverse 
•n- possession held against the latter.” 

^ In the case of Satish Chandra Sinha v. 
ea Mnnjanali Dehi (7), it was held “ that 

although the position vff a purchaser at a 
1S sale under Regulation VIII of lc'19 may 
not be precisely that of a purchaser at a 
j sa | e lor arrears of revenue, yet he is not 
^ privy in estate to the defaulting proprietor 
and he does not derive his title from him, 
eS as under section 11 of the Regulation he 
y has acquired the property free of all incum 
brances that might have been created by 
a the act of the defaulter, his representatives 
Q or assignees and consequently a claim of 
rent by such a purchaser is not barrea 
by res judicata by reason of the failure ol 
a suit for rent by a previous putnidar on 
t le ground that the relationship of land¬ 
lord and tenant between the then plaintiff 
and the defendants was not established. ” 

I he above authority establishes, first, that 
ie judgment in the suit mentioned above 
instituted by the then plaintiffs against 
Lachmipat for establishing that the lands 
purchased by the latter in execution of his 
decree against Raja Rajendra were mal lands 
and not milik lands of the Raja, does not 
operate as res judicata and that if the 
possession, of Lachmipat and his successors- 
in-interest was adverse possession then the 
defendant 1st party as a purchaser of the 
defaulting putni can avoid the incumbrance 
- of adverse possession. The words “ is sold 
tree of all incumbrances that may have 
accrued upon it by act of the defaulting 
proprietor” in section 11 of the Regulation 
require ^ a little explanation. By the 
words defaulting proprietor” is meant 


(2) 14 W. R. 283; 6 B. L. R. App. 5. 

(3) 25 C. 167. 

(4) 19 C. 787. 


(5) 22 C. 244. 

(6) 26 C. 460. 

(7) 13 Inch Oas 869; 17 C W. N. 340. 
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tlie proprietor of tlie tenure in default 
a „d the.se words are not intended to be 
restrieted to the particular proprietor for 
whose default the pidui was brought to sale. 

It was so held in the ease of linpmdm 
t'lnnnirr Milter v. Mnbuhhtm flotsam (8). 

Kor the above reasons we are of opinion 
that there is no legal evidence to show that 
the disputed lands had ever been the milik 
lands of Raja Rajendra and that the lands 
in dispute in the present case have not been 
identified with tlie plots mentioned in the 
sale-certificate of baclimipat, except plot No. 

<1 0 f the plaint and that there having been 
no ,„////.• lands of tlie Raja, such posses¬ 
sion as bacli mi pat and his successors-in- 
interest may have had would only he an 
incumbrance within the meaning of section 
11 of Regulation VI11 of 1819 and the pur¬ 
chase of the pxtni having been under this 
Regulation, the purchaser, Mr. Shillingford, 
purchased it free of all incumbrances. Riot 
No. 9 of tlie plaint, although identified 
with plots in the sale-certificates of Lachmi- 
pat, it cannot be treated as a m/7/7.* land. It 
may have been in possession of baclimipat 
and after him of his successor in-interest, but 
this possession having been adverse to the 
then pnhiidur was an incumbrance and lienee 

avoidable. 

The appeal for tlie above reasons is dis¬ 
missed with costs. 

Gone, J.—1 agree that the appeal should 
be dismissed. The fact that the suit was 
twice withdrawn, and the proceedings at 
the time of the Record of Rights and before 
the amins, who have inquired into the 
matter, show conclusively that the plaintilf 
lias no real idea what lands were covered 
by Lachmipat s purchase in the seventies. 
In this Court although the appeal has 
been pending for years, and although the 
parties have now known for a considerable 
time that the case was about to be taken 
up, yet the learned Counsel, who appeared 
for tlie appellant, made no real attempt to 
identify the land claimed with the lands 
purchased by baclimipat. So utterly vaguo 
and indefinite is the claim that, though a 
mass of evidence? has been directed to prov¬ 
ing that tlie land claimed is identical with 
the land covered by the sale-certilieales, yet 

(8) 21 0. 702 ntpp. 714, 719. 


learned Counsel devoted the greater part of 
his argument to contending that his client 
was at any rate entitled to the area of 305 

h; 0 ha.^ covered by the suit No. 78 of 1873, 

which was a suit brought to set aside a sale 
of the <>th December 1872, to which none 
of the certificates relate. The oral evidence 
is quite worthless. The principal witness is 
one Garibulla, who declines to adhere to any 
previous statements he has made with 
regard to this land, and would doubtless be 
equally willing to repudiate his present 
statements to-morrow if he thought it ad¬ 
visable. 

Assuming that plot No. 9 is identified as 
included in Lachmipnt’s purchase, I agree 
that any rights thus acquired were avoided 
by the pntui sale. I entirely agree that 
the appellant is not entitled in appeal to 
take for the first time tlie plea that the 
sale was not a ptihii sale, when that question 

was never put in issue in the lower Court. 

A ppeal dism issed . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Si:onxn Civil Appeal No. 421 of 1912. 

December 15, 1914. 

Presold: —Mr. Lindsay, J. C. 

A LI RAKHSH— Plaintiff—Appellant 

versus 

(IMURAI—Defendant, and another— 

Plaintiff—Respondents. 

drove transaction, ahether transfer of moveable or of 
im ntoreable i>roperty, question of fact —Registration Act 
(XVI of lOOS^s. 17 (1) (a)— Trees, whether moveable 
iinnmrcnble projferti/- Evidence Act (l of 1872), s.vl 
— rchttionshii> t existence of, prooj as fo—(#V» 

l,, t a Muhammadan - Deed of yift, inadmissible in 

,lenee—Oral eridenee , admissibility oj . 

Tin* question whether a grove transaction amounts 
m merely a transfer of standing timber or to a larger 
transferor an interest in immoveable property is one 
to > determined upon tie' eireumst.moos of o:\clfCAS0. 

jp. 181, col. 2. | . * 

Where a transfer is made of certain plots ot lamt 

containing trees of various kinds and a lions', not 
with the intention that the trees are to h-' s'vjrett 
and used as timber, hut with the intention that the 
plots are to he maintained as grove as they are, tho 
transfer is one of immoveable property and tin deed 
of transfer requires registration. Ip. 181, col. -.J 
Manyal Sen v. Mns.imm.it Knot i, 9 Ind. Cas.;4<», 

dissented from. , u i.* 

Sultry Kmdeppa v. Ooondahull Xayircddi, o in¬ 
i’. R. 71 at p. 73, referred to. 

The fact of the existence ot a particular legal 

relationship may be established by oral evidence, 
although the terms which govern the relationsliq 
mnv he exnressod in writing. Ip. 182, col. l.J 
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Where a Muhammadan executes a deed of Ait 
which is tound to be inadmissible in evidence, oral 
evidence is admissible to prove that the gift lias been 

xalienv made in accordance with the Muhammadan 
haw. [p. 182, col. 1.] 

Appeal from the decree of the District 
Judge, Rue Bareli, dated the 11th July 1912 
upholding that of the Munsif, Musafirkhana*, 
dated the 25th April 1912. 

Mr. Muhammad Wasim, for the Appellant. 

ttt' Ah Muhammad , for the Respondents. 

JUDGMENT.—The dispute between the 
parties in this case relates to certain trees 
and a clump of bamboos the case of the 
p aintiffs being that they were entitled to 
a share of this property under the Muham¬ 
madan Law of inheritance. The defendant 
set up a deed of gift unregistered, which 
the Courts below have accepted in evidence as. 
sufficient proof of the defendant’s title. The 
lower Appellate Court has also referred to 
oral evidence on the record, which shows that 
a gift was made and possession delivered to 
the defendant, and has held that this evidence 
alone is sufficient to establish the fact that 
a gift was made. The first point argued in 
appeal is that the Courts below were wrong 
in admitting the unregistered deed of gift 
into evidence. The contention is that the 
transfer being one of immoveable property by 
way of gift the deed was compulsorily 
registrable under the provisions of section 17, 
sub-section (1), clause (a 1 , of the Registra¬ 
tion Act : and section 49 of that Act is, 
therefore, relied upon to show that the deed 
being unregistered could not operate to 
transfer any title to the defendant. 

Both the Courts below seem to have 

treated the trees referred to in the document 

as moveable property ” within the definition 

of that expression contained in section 2, 

clause (9), of the Registration Act; that 

is to say, they were of opinion that the 

trees were standing timber which the Act 

regards as “ moveable property.” They 

held accordingly that the document was 

riot liable to registration and was admissible 

in evidence. They relied upon a ruling of 

the Allahabad High Court reported as 

Mangal Sen v. Mm>ammat Naoli( 1), in which it 

seems to have been held that a grove 

of mango trees apart from the land on 

which it stands is not immoveable property 

for the purposes of registration. If that 
(1) 9 Iucl. Oas. 47$. 


ruling assumes, as it appears to do, that 
standing trees’ and ‘ standing timber” 
are convertible terms I am unable to follow 
it. J lie question whether a grove transac¬ 
tion amounts to merely a transfer of 
standing timber or to a larger transfer of 
an interest in immoveable property 
is one to be determined upon the 
circumstances of the case. As was observed 
by the Judges of the Madras High Court 
in the case reported as Sulcrg Kurdeppa v. 
Goondakidl Nagireddi (2): Certain things, 
such as a piece of land, are in all circum¬ 
stances immoveable. Others, such as trees 
attached to the ground, are, so long as 
they are so attached, immoveable: when 
the severance has been effected they 
become moveable. A document, therefore, 
evidencing an interest in land must always 
require registration. One with respect to 
trees may or may not require it, according to 
the character of the transaction. If the parties 
contemplate the interest passing after con¬ 
version of the immoveable to a moveable, 
it will not. If the interest passed con¬ 
templates the continuance of the quality 
of immovability, it will. ” J n the case 
before me the deed speaks of a transfer of 
two plots of land containing trees of various 
kinds and a house and there was obviously 
no intention that the trees should be severed 
and used as timber : on the contrary, it 
appears to have been contemplated that 
the plots should be maintained as groves, 
which they were at the time the transfer 
was made. There was clearly a gift of 
immoveable property and the deed required 
registration ; and the finding of the Courts 
below to the contrary is an error of law. 
There remains the question whether the deed 
being inadmissible to prove a transfer by 
reason of want of registration, the defendant 
w'as entitled to produce and rely upon 
evidence aliunde to show that a valid gift had 
been made in his favour. 

Lt is conceded that as the parties are 
Muhammadans the transaction was not 
governed by the provisions of Chapter VII 
of the transfer of Property Act [cf 
section 129 of that Act] and it is admitted 
that under Muhammadan Law a valid 
transfer by gift can be effected by delivery 

(2) 0 M. 11. C. 11. 71 at p. 73. 
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of possession to tin* donee with the 
intention of passing the property to him. 
The oral evidence adduced in the case 
shows that there was such a delivery in 
this instance. 

But it is argued that the donor having 
elected to have a deed executed as evidence 
of the transfer, no other evidence except 
the document itself is admissible in proof 
of the transaction and consequently if the 
reception in evidence of the deed is 
impossible for want of registration, the 
transfer cannot be proved at all. 

Section 91 of the Evidence Act is relied 
upon in support of this contention, but 
that section only excludes evidence, other 
than the document itself, to prove the 
terms of a contract, or of a grant or of any 
other disposition of property. But the iact 
of the existence of a particular legal 
relationship may be established by oral 
evidence although the terms which govern 
the relationship may be expressed in 
•writing (Phipson, Law of Evidence, 4th 
Edition, p. 52S*); and it has been held in 
England that the existence of a partnership 
may be shown without producing the deed [see 
Aldersnu v. Clay (3), also the other authori¬ 
ties referred to in the passage from Phipson 
above mentioned!. 

I hold, therefore, that the oral evidence 
of gift adduced here was admissible and 
as it I as been believed it must be taken 
that the defendant is in possession as 
owner by avail'd transfer by way of gilt. 

The plaintiffs in these circumstances 
had no title and the suit necessarily failed. 

The appeal is dismissed with costs. 

A ppeal <tism inset l, 

(3) 1 Stark. 405; IS K. R. ?SS. 

* Fifth Edition, page 542—/A/. 


CALCUTTA men COURT. 

STcund Civil Appeal No. 580 op 1914, 
with Hr lk No. 280 op 1911*. 

January 5, 1915. 

I'ri sent: —iMr. Justice N. Chatterjea and 

]\lr. Justice (ireaves. 

ABDUL HALLMAN SAKKAK —Plaintiff-— 

Appellant 

versus 

PUOMODE BEHAHY DUTTA ani* others 

—DKFKNL)ANTS — Li V .SPON i>EX I S. 

Civil Procedure Code (Act I oj 190NJ, (). A A/, r. 


SP -f hciipuncy loddiny uni transferable icithout consent 
„f landlord, f nirrhaser of, riyht of, to apply under Order 
XXI, r. 80— Landlord, riyld oj\ alien himself purchaser 
at rent-decree—Pastern lienyal and Assam Tenancy Act 
(I of 190s;,*. 170 f4), applicability of. 

A landlord can terminate the interest of a pur¬ 
chaser at an execution sale of an occupancy holding 
not transferable without tin* consent ot the landlord 
and his right to do so is independent of an execution 


sale. [ p. 1 S3, col. 2.1 

Therefore such a purchaser has no locus standi to 
make the application to have the sale for arrears of 
rent set aside- under Order XXL rule 89 of the Civil 
Procedure Code, where tin- purchaser under the rent 
decree is tIn* landlord himself. ! p. 184-, col. 1.] 
Tarak Has Pal v. Ifarish Chandra Bancrjce , 16 Ind. 
Cas. 977: 17 V. W. N. 166; 16 C. L. J. 548; Dayamoyi 

[)asi v. Ananda Mohan Hoy Chou'dhuri, 2/ Ind. CftS. 

fSI-air U. 52: 42 172: IS 0. W. N. 971 (P. B.), 


referred to. 

The Eastern Bengali and Assam TVnanev Act, section 
170(4.), does not debar the landlord when helms 
himself purchased the holding at a sale held in 
execution of a decree for arrears of rent due thereon, 
to challenge the right of the purchaser (who has not 
been recognised hy him) to make the deposit on 
the ground that ns against him such purchaser has 
acquired no title and, therefore,cannot come under 
Order XXI, rule SO. j p. 1M4, col. 1.] 

Appeal against tin order of the District 
Judge, Uangpur, dated the 24th September 
191.4, aflirniing that of the Mnnsif, second 
Court, Nilphamari, dated the 2nd of August 


191:*. 


Balm ff .Y. Ihujchif for the Appellant. 

Balm Atul t'lnnulra (luptd, for the Responl* 


ents. 

JU D(IM ENT.- -This appeal'and the con¬ 
nected Rule No. 2SO of 1914 (issued upon an 
application under section 115 of tlfe Civil 
Procedure Code) 51 ri.se out of an application 
under Order XXI, rule 89 of the Civil Pro- 
cedure Code, to set aside the sale of a hold¬ 


ing in execution of a decree for rent. 

No appeal lies in this case, and we have, 
therefore, to consider the question raised in 
the ease in the Rule. 


The question for decision is, whether the 
petitioner hud a locus standi to make the 
application under Order XXI, rule 89 of the 
Civil Procedure Code. The opposite parties 
are the landlords of the holding, which was 
sold in execution of a decree for arrears of 
rent due thereon against the tenant and 
purchased by tlie landlords themselves. The 
petitioner purchased the holding at a sale 
held in execution of a mortgage-decree 
against the tenant, prior to the sale for 
arrears id* rent, and was in possession thereof, 
lie applied to have the sale for arrears of 
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rent set aside under Order XXI, rule 89 
of the Code. The holding is an occupancy 
holding and not transferable without the 
consent of the landlord. The Courts below 
held that the petitioner had no locus standi 
to make the application. 

Now, under Order XXI, rule 89, where 
immoveable property lias been sold in execu¬ 
tion of a decree, any person either owning such 
property or holding an interest therein by 
virtue of a title acquired before such sale may 
apply to have the sale set aside. The peti¬ 
tioner having purchased the holding at a sale 
held in execution of a mortgage-decree acquired 
a title to the property. But he purchased an 
entire holding: the landlord was, therefore, 
entitled to eject him if he chose to do so. As 
against the landlord, he had not acquired any 
title to the property. 

It is contended on behalf of the petitioner 
that he has a title to the property so long as 
the landlords do not choose to enter on the 
holding. But it was the landlords themselves 
who were the purchasers at the sale sought 
to be set aside, and who would in ordinary 
course obtain possession of the holding, 
though as purchasers, and they insist upon 
their right to refuse to recognise the title of 
the petitioner under his purchase, and resist 
the application to have the sale set aside. 
The petitioner is brought face to face with 
the landlords, and we do not see how under 
these circumstances the petitioner can be 
said to be a person either “ owning” the 
property, or “holding an interest therein by 
virtue of a title acquired” before the rent sale 
as against the landlords. 

It will not be profitable to discuss the 
cases decided before the Pull Bench case of 
Daatnoyi v. Anania Mohan Roy Choio- 
dhuri (1). 

There is one case decided subsequent to 
the Full Bench decision, Rule No. 175 of 1911, 
decided on the 22nd July 1911, Ahmadullah 
Chowdhury v. Harkaru Saha( 2), which should 
be noticed. In that case it was held that 
the purchaser of a holding is entitled to 
deposit the decretal amount under section 
170 (3) of the Bengal r J tenancy Act. In that 
case the Court m referring to the decision in 

(1) 27 Xml. Cas. Gl; 18 C. \V. N. 971; 20 C. L. J. 52; 

42 C. 172. 

(2) 27 Ind. Cas. 176; 18 C. W. N. ccxxxi. 


Farak Das Dal v. JDarish Chandra Banerjee (3) 
[where it \vas held that if the purchaser had 
been in possession for more than 12 years to 
the knowledge of the landlord he was held 
entitled to make the deposit under section 
170 (3)] observed that the learned Judges did 
not hold it material to consider whether the 
purchaser had acquired by possession for a 
period longer than 12 years the status of a 
tenant of a lion-transferable holding. It is 
true the learned Judges did not consider it 
material whether the purchaser had by such 
possession for 12 years acquired the status 
(>} a tenant , but the decision was based on 
the ground that the possession of the purchaser 
claiming to be a tenant for a period longer 
than 12 years to the knowledge of the land¬ 
lord conferred on him the position of a person 
who had an interest in the holding within 
the meaning of sub-section 3 of section 170. 
In the present case the petitioner's purchase 
was within 12 years of the suit. Then the 
learned Judges (in Rule No. 175 of 1911 
cited above) referred to the Full Bench 
decision and observed as follows: “One of the 
questions referred was: ‘Whether a right of 
occupancy which is not transferable by 
custom or local usage is a right which can be 
transfered at all ¥ And it was answered 
in the affirmative subject, however, to the 
qualification that where the transfer is a 
sale of the whole holding, the landlord, 
in the absence of his consent, is ordinarily 
entitled to enter on the holding.’ The 
landlord, therefore, can terminate the 
purchaser’s interest at any time, and his 
right to do so is independent of an execution 
sale. We do not think, however, that on 

that account the interest is.voidable on 

the sale.the purchaser has an interest.. 

voidable on the sale, and the deposit was 
quite competent.” 


1 he case was one under section 170, 
clause (3), which relates to the deposit of 
the decretal amount prior to the sale, by a 
person “having an interest which is voidable 
on the sale.” Order XXI, rule 89 of the 
Civil Procedure Code, relates to deposit 
after sale, by a ^person either “owning” 
the property or “having an interest by 
virtue of a title acquired before the sale.” 


(3) 1G Ind. Cas. 977; 1G C. L. J. 548; 17 C. 
163. 
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However that may he, in the piesent 
ease the landlords themselves, as stated 
above, have purchased the holding, and 
would in ordinary course enter into 
possession of it (though as purchasers) 
and the3 r resist the application. 

L nder the circumstances of the present 
case, we do not think that the application 
should be allowed, and the landlords 
driven to eject the petitioner as a 
trespasser. 

The case comes from the District of 
llangpur, and is, therefore, governed by the 
provisions of the Eastern Bengal and Assam 
Tenancy Act. It is pointed out on behalf 
of the petitioner that Order XXI, rule 
bit of the Civil Procedure Code (corresponding 
to section MJLOA of the old Code), though 
made inapplicable to a holding attached in 
execution of a rent decree under the 
Bengal Tenancy Act is, not so made inapplicble 
under the Eastern Bengal Tenancy Act 
(see section 170), and the fourth sub-sec¬ 
tion of section 170 of the latter Act lays 
down that the withdrawal of the amount 
deposited under section .‘31UA of the Code 
of Civil Procedure by the decree-holder land¬ 
lord shall not operate as an admission of the 
transferability of the tenure or holding 
sold in execution of the decree, and it is 
contended that these provisions show that 
a person in the position of the petitioner 
may apply under Order XXI, rule 89, of 
the Civil Procedure Code when a 

holding is sold in execution of a decree for 
arrears of rent under the Eastern Bengal 
Tenancy Act. But all that sub-section I 
says is that the withdrawal of the deposit 
b.v the landlord would not operate as an 
admission of the transferability of the 
holding. Notwithstanding the withdrawal it 
is open to the landlord to contest the validity 
of the transfer, if he chi oses to do so. The 
said sub-section does not debar the landlord, 
when he has himself purchased the holding 
at a sale held in execution of a decree for 
arrears of rent due thereon, to challenge the 
lu'glit of the purchaser (who has not been 
recognised by him) to make the deposit, on 
the ground that as against him such purchaser 
has acquired no title and, therefore, cannot 
come under Older XXI, rule 89. 

We are accordingly of opinion that the 
petitioner in the present case has no hxns 
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standi to apply under Order XXI, rule 89 of 
the Civil Procedure Code. 

The appeal must be dismissed, and the 
rule also will be discharged with costs, 1 
gold nw/trtr. 

. Ippeal dism issed ; 

Rule discharged. 


Ol’Dll JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneoi s Civn. Appeal No. - A 

of 1914. 

December 2, 1914. 

Present: —Mr. Lindsay, J. C. 

MAH MU I ) ALI— Aivtion-pi kciiasku — 

Appellant 


versus 

(.JOB IN D P BAS AD—•Dkcrkk-hoi.dkk, 
a mi an o ri 11; n —J rim m k nt- ue is rou 

-RESPONDENTS. 

Ciril l*meethire (Wr (.!<•/ )' «»/' 190S), O. AAY, rr. ()G 

('J), DO— rime ol sale, omission to H’lu'tln'i' 

i errjnlti fill/. 

Aii omission to sqio.'ify the time of sale umlcr 
Older XXI, rule (>ti is an irregularity within the 
meaning of Ord 'r XXI, rule DO, ami, if substantial 
injury lias keen sustained by reason of it, the sale 
should beset aside. p. 1 NO, col. 1.' 

Appeal against the order of the Sub¬ 
ordinate Judge, Lucknow, dated the 18th May 
1914. 


Mr. Zahar Xhniad y for the Appellant. 

Mr. Jlisheshtcar Nathy for the Respondents. 

J P DU M ENT.—This is an appeal against 

the order of the Subordinate Judge of 
Lucknow allowing an application made to 
him under Order XXI, rule 90, for the 
setting aside of a sale held in execution of 
a decree. The facts of the case may bo 
stated briefly as follows. The property put 
up fur sale was a grove consisting of two 
plots situated in Sheikhapur Aliganj. The 
estimated value of the property was given 
in the sale proclamation as Rs. 2,000 but 
at the sale which took place on the 20th 
March 1914, it was knocked down to 
Mahmud Ali, the appellant here, for Rs. 700. 
There is on record evidence given by the 
village I'atwari which goes to show that 
the pioperty is worth a good deal more 
than this sum. It is also important to 
notice tlmt on two prcvioiisjoccasions the 
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Revenue Officer who had charge of the sale 
postponed it because the bids then received 
were inadequate. On the last occasion when 
the sale was adjourned Mahmud Ali, the 
appellant, was the highest bidder. He 
offered Rs. 1,600 for the property, which 
the sale-officer refused to accept as being 
insufficient. 

On the 27th March the decree-holder 
objected to the sale on the ground that 
there had been material irregularity in con¬ 
ducting it. The specific irregularities alleged 
were: 

(1) that the sale was conducted in a hurry 
before bidders could assemble ; 

(2) that the sale-officer should have started 
the bidding at Rs. 1,600 the highest bid at 
the previous sale ; 

(3) that the sale-officer had omitted to 
notice that on the two previous occasions 
of sale the property had been withdrawn as 
the bids were too low and that he ought, 
therefore, to have refused to accept the 
small sum offered on this third occasion ; 

(4) that the decree-holder, intending to 
bid himself, had sent his son, who arrived 
at 1-30 p.m. after the sale was over. 

In a further petition of objection lodged 
on the 9th April the decree-holder raised 
tw r o other pleas, viz., 

(5) that there had been no regular publica¬ 
tion of the notice of sale and 

(6) that no time for the holding of the 
sale had been specified in the sale-proclama¬ 
tion. 

So far as grounds 1 to 3 are concerned it 
cannot, I think, be argued that they disclose 
any irregularity in the publication or conduct 
of the sale. If due notice of the time of 
sale is given, it is the business of intending 
bidders to be present and the sale-officer 
is under no obligation to wait till they 
choose to come. Nor again is the sale-officer 
bound to start the bidding at the figure 
which represents the highest amount offered 
at a previous attempt to auction the property. 
Further the acceptance of the last bid being 
a matter within the discretion of the sale- 
officer, I am not prepared to hold that a 
Court has power to interfere merely because 
in a case like the present he accepts at a 
new sale a sum lower than was offered at 
an earlier one. 


As regards ground (o) referred to above, 
the Subordinate Judge found that there was 
no irregularity established in connection with 
the publication of the sale : that finding is 
in my opinion correct. 

The lower Court took no notice in ifs 
judgment of the plea that no time for sale 
was specified in the proclamation. Rut it 
set aside the sale on the finding that the 
price obtained was altogether inadequate 
and that the acceptance of it amounted to 
an injury to the interests of both the decree- 
holder and judgment-debtor. The Sub¬ 
ordinate Judge relied upon the inherent 
power of the Courts to make such orders 
as may be necessary for the ends of justice, 
which is recognised by section 151 of the 
Code of Civil Procedure. 

It is contended here that no material 
irregularity in the publication or conduct of 

the sale having been established, the Court 

below was wrong in resorting to the pro¬ 
visions of section 151. 1 do not think it is 

necessary for me to discuss this question. 
The respondents’ Counsel has sought to 
support the order of the Court below upon 
the ground that there was an irregularity 
owing to the time of the sale not being 
specified in the proclamation. This point 
Avas not dealt with by the lower Court. 
Had the Subordinate Judge taken the trouble 
to look at the proclamation which he had 
signed himself, he could have seen that no 
hour for the sale is mentioned. And pre¬ 
sumably he is aware that under Order XXI, 
rule 66 (2), it is necessary to state the time 
of sale. He ought not to have allowed the 
proclamation to issue under his signature 
until he had satisfied himself that it was 
in order, which it was not. The omission 
to specify the time is on the face of it a 
breach of rule 66 (2) and, therefore, an 
irregularity—and it is no answer to say, as 
was said by the appellant’s learned Counsel, 
that the proclamation was drawn up on the 
prescribed form which contains no special 
space for making an entry to show the time 
of sale. It was the business of the Court 
to insert the time whether any special space 
for the entry is to be found in the form 
or not. There was plenty of room for writing 
in the hour of sale. 

The question then is whether the 
applicant-decree-holder sustained substantial 
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injury by reason of tlie irregularity he lias 
been able to prove. In the circumstances 
set out above it is I think a reasonable 
and proper conclusion that he did. On 
the previous occasion when the property 
was withdrawn there was considerable 
competition for it—so much so that Mahmud 
Ali had to go up to its. 1,600. When we 
find that on the 20th March he was able 
to pose as the highest bidder with an offer 
of Its. 700 for the very same property, it 
can be inferred that the competition was 
dull—a fact which may reasonably lie 
attributed to the omission to specify the 
time of sale in the proclamation. 

Eor these reasons, 1 am of opinion, that 
there was good and sufficient ground for 
setting the sale aside and that the appeal 
must fail. I dismiss it with costs accord¬ 
ingly. 

Appeal dismissal. 


plaintiff instituted a suit after the expiry of the 10 
years, for redemption of the mortgage and for 
accounts and the defendants contended that they 
were entitled to he paid the full amount of the 
mortgage without deducting the amount mentioned 
as unpaid in the letter, which was inadmissible in 
evidence for want of registration, leaving the plain¬ 
tiff to bring a separate suit for the amount: 

Held, that the letter was not admissible in 

evidence to modify the terms of the mortgage-deed; 

that though the transaction covered by the letter was 

independent of the mortgage and the plaintiff 

was entitled to institute a separate suit for the 

reeoverv of anv amounts that mav be due under 
* * • 

it yet the defendants were not entitled on 
that ground to claim that they must be paid 
the full amount of their mortgage without that 
sum being deducted. [ p. 188, col. l.j 

Until, further, that it was the duty of the 
mortgagees to prove the exact amount of expenses 
incurred hv them in carrying on litigation connected 
with the property mortgaged if they insisted to 
recover them from the mortgagor and that in the 
absence of any evidence to show what those 
expenses were they were not entitled to be 

amount, oven though it 


given 


credit for anv 


might appear that they were put to some expense, 
i p. 188, col. 2.] 

Appeal against the decree of the 
District Court of Vizagapatam in Original 
Suit No. 6 of 1913. 


MADRAS 111011 COURT. 

Civil Aiteal No. 363 ok 1913. 

November 13, 1914. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Spencer. 

ALLAMSETT1 APPAIjA SURYANA- 
RAYANA and others—Dependants 
Nos 1 to 6 —Appellants 

versus 

PEELEEKHANA YEN KATAS 1VA 

RAO PANTULU— Plaintiff and another 
Defendant No. 7—Respondents. 

Transfer of Property Art (/!’ of 1882), xx. 00, 70 

— Mortyayor ami mortyayce--t'snfruefnanj mortyaye — 
Consideration, portion of, unpaid—l nreyistered letter 
passed, undertakimj to yire credit for interest, admis¬ 
sibility of—Reyist ration Art (A 17 oj 1908), x. 
49 —Morfyayee admittimj non-payinenf but eontendiny 
that separate suit omjld to he brouyht Plea, if valid. 

— Peerin', if to be yiren for Jail amount oj mortyaye — 
Lit illation expenses, lialiH ity for -Harden of proof. 

Where a portion of tin* consideration fur a usufruc¬ 
tuary mortgage-deed for 10 vears, executed 1»\ the 
plaintiff to defendants Nos. I and 2 ami t heir deceas'd 
undivided elder brother t», remained unpaid and 
where at tin* time of the registration of the said 
document, <1 passed an unregistered lelier to tin' 
jdaintilf whereby lie undertook n> pay the said 
balance in 10 days and in ra>e of default to pav 
interest on the same at 1 percent, per mensem and 
give credit to this interest till the moil gage-bond 
remaim’d undischarged; and where on failure of H 
pr defendants Nos. 1 and 2 to pay the said sum, the 


FACTS.—The plaintiff executed a usufruc¬ 
tuary mortgage-deed in favour of the 
defendants Nos. 1 and 2 and one Gavarayya, 
their deceased undivided elder brother, 
for Rs. 17,000 for a period of ten years. 
Defendants Nos. 3 to 6 are the undivided 
sons of Gavarayya and the 7th defendant is 
a sub-mortgagee of defendants Nos. 1 to 6. 
On tin* day on which the mortgage-deed 
was registered Gavarayya, as manager of 
the family, wrote a letter to the plaintiffs 
stating that out of the consideration of 
Rs. 17,000 recited in the mortgage-deed 
only Rs. 14,000 and odd had been paid and 
undertaking to pay the balance of 11s. 2,000 
and odd within ten days from the date of 
that letter and further agreeing, in the 
event of his not so paying the said balance, 
to pay interest on that amount at one rupee 
per cent, per mensem and to give credit 
to the same at the time of the discharge of 
the mortgage. The defendants did not pay 
the plaintiff the sum of Rs. 2,000 and odd 
as pi utilised in the letter within ten days 
from its date. The period of ten years 
lixod as the duration of the mortgage having 
expired, plaintiff sued to redeem the mort¬ 
gage and recover possession of the property 
from the defendants and claimed among 
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other things that account should be taken 
on the footing that only Rs. 11,000 and 
odd had actually been advanced to him 
and further that he should be given credit 
for the interest on the unpaid balance at 
the rate of one per cent, per mensem. 
The defendants, 'while admitting in the 
■written statement that only Rs. 14,000 and 
odd had actually been paid, contended that 
they must be taken to have paid the full 
consideration of Rs. .17,000 as recited in the 
mortgage-deed inasmuch as it was open to 
the plaintiff to recover it on the strength 
of the letter given by them. They also 
claimed deductions for certain repairs and 
litigation expenses. The District Judge 
found on all points in favour of plaintiff 
and gave a decree for possession. The 
defendants appealed. 

The Hon’ble Mr. B. N. Sarrna , for the 
Appellants :—The accounts should be taken 
on the footing that the full amount of 
Rs. 17,000 was paid on the mortgage-deed 
the letter (Exhibit B) is a form of payment 
and the plaintiffs could have sued upon it 
and recovered the amount. The rate of 
interest provided in it was penal, and the 
defendants must be allowed some reasonable 
amount for repairs and litigation expenses, 
though they did not strictly prove the 
same. 

Mr. B. Narasimha Bao , for the Respond¬ 
ents :—The giving of the letter, Exhibit B, 
cannot be treated as equivalent to the 
payment of the balance. It did not furnish 
a cause of action to plaintiff for recovering 
the unpaid balance in the event of its not 
being paid within ten days. The only right 
which the plaintiff had under it was to 
claim credit for interest upon that amount 
at Re. 1 per cent, per mensem at the time 
of discharge. Exhibit B not being registered 
is inadmissible in evidence to affect the 
terms of the mortgage-deed. Lastly, the 
mortgagee in possession, being more or 
less a trustee of the mortgagor, he is bound 
strictly to account for the receipts and 
expenses. In the absence of such accounts 
the defendants are not entitled to ask the 
Court to give them some reasonable 
amount by way of repairs, etc. 

JUDGMENT.—This is an appeal by the 
defendants Nos. 1 to 6 from a decree for 
redemption of a mortgage (1st November 


1900) by the plaintiff in favour of the 
defendants Nos. 1 and 2 and one Gavarayya, 
the deceased father of defendants Nos. 3 to 
6, who admittedly formed an undivided 
Hindu family, of which Gavarayya. was 
the manager till his death. The 7th 
defendant is a sub-mortgagee of defendants 
Nos. 1 to 6. The decree directed the 
defendants to put the plaintiff in possession 
of the property and also pay him a sum 
of Rs. 1,300-12-6 for the amount that was 
found to be due to the plaintiff at the 
date of the suit, 29th October 1912, with 
future interest. 

The defendants' main contention in appeal 
is that they were entitled to recover from 
the plaintiff a large sum of money and 
that the Judge is, therefore, wrong in 
directing them to pay the sum awarded. 
The consideration mentioned in the mortgage 
instrument, Exhibit A, was Rs. 17,000. 
But it is admitted that a sum of Rs. 2,454-8-0 
was not paid and on the date of registration 
of Exhibit A (6th November 1900) a 
letter was written by Gavarayya to the 
plaintiff in which it was admitted 
that the sum aforesaid was not paid and 
he undertook to pay the amount in ten 
days from the date of that letter. If the 
money was not^ paid within that date, 
Gavarayya, said with interest at one per 

cent, per mensem from this date,’.‘I shall 

give credit to interest on the sum pertaining 
to this letter till the bond executed by yon 
in our favour is discharged.” The defend¬ 
ants’ contention is that this Exhibit modifies 
the terms of Exhibit A, and not having 
been registered is inadmissible in evidence 
for that purpose. But they say it is admis¬ 
sible to show that the plaintiff has got a 
separate cause of action upon it and, there¬ 
fore, the defendants are entitled to claim the 
full amount of Rs. 17,000 as due under the 
document and an account must be taken 
upon that footing. If the plaintiff is entitled 
to recover the amount of Rs. 2,454-8-0 
under Exhibit B in this suit, then the 
defendants contend that the sums which 
they say they have paid to the plaintiff were 
made in payment of that debt. If the 
defendants are not entitled to claim Rs. 17 000 
under the mortgage, Exhibit A, then it 
is contended that the subsequent payments 
that have been made by them must be added 
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to the amount that was admittedly due at 
tlie time of the mortgage instrument. We 
are of opinion that Exhibit B is not admis¬ 
sible in evidence to modily in any respect 
the terms of Exhibit A. Lt is an indepen¬ 
dent transaction and if the plaintiff is entitl¬ 
ed to recover any amount under it, he may 
bring a separate suit, nor are the defendants 
on that ground entitled to contend that they 
can claim the full amount of Rs 17,01)0 under 
the document, Exhibit A. It is proved in 
the case and it is admitted that out of 
Rs. 17,000, Rs. 2,454-S-O was not paid. Exhi¬ 
bit R is not a promissory note or any bond 
which formed part of the consideration for 
Exhibit A. It is an undertaking to pay the 
amount payable under Exhibit A, within 10 
days, with a provision for interest in case 
of non-payment; it was nothing more. We 

think, therefore, that when the bond was 
executed the only amount which was payable 
to the plaintiff under it is the sum of 
Rs. 17,000 less Rs. 2,000, and odd which was 
then unpaid. Then the question that we have 
to decide is whether any amount was subse¬ 
quently paid by the defendants to the plaintiff 
to make up the full sum of Rs. 17,000. 
The first item is Rs. 1S15, mentioned in 
Exhibit B. It is said that on the settle¬ 
ment of an account of money due on a 
bond which is referred to in Exhibit A, 
a sum of Rs. ISO remained due to the defend¬ 
ants. If the accounts were settled at the 
time of Exhibit A, it is not shown why 
this was not included therein; it is not 
explained how a mistake, if any, was made. 
What is recited in Exhibit B is that accounts 
have to he looked into, and it is not shown 
that accounts have been looked into. Defence 
witness No. 1 cannot now explain how that 
amount is due; on the same day it is 
repudiated in Exhibit E, which we see no 
reason to disbelieve. We, therefore, disallow 

tin’s item. 


The next item of claim is Rs. 1/ 1. There 
lave been various other transactions between 
he parties extending over a series of years 
md there is nothing whatever to show that 
his amount was paid towards this claim. 
L'hc next item refers to a claim for Rs. 
.00. This claim is open to the same 
ibjection. It is contended on behalf of 
he appellants that Exhibit l contains a 
eferencc to the mortgage amount, lt is 


a letter by the plaintiff: to the defendants 
in which he states that he had received the 
sum of Rs. 100, but that the amount is 
not sufficient and he says he should be paid 
the whole amount. What it refers to can 
only be ascertained by reference to the 
letter requesting the defendant to send the 
money. That letter is not produced. In 
Exhibit C, the first statement of accounts 
sent by the defendants to the plaintiff, this 
item finds no entry. We must, therefore, 
hold that the defendants have failed to 
prove that this payment was made to make 
up the balance due under Exhibit A. 

The next contention on behalf of the 
appellants is that they are entitled to 
credit for the expenses incurred by them 
*in* certain criminal proceedings and survey 
disputes. A complaint was filed by one 
Ramudu against Gavarayya, complaining 
that Gavarayya had tampered with a water 
channel and so caused water to flow to their 
own fields instead of to complainant's lands. 
The plaintiff was a witness iii that criminal 
proceeding. The judgment in that case has 
not been produced and wo are, therefore, 
unable to say whether the proceedings wero 
carried on for the protection of the plaintiff's 
title to the land or whether the complaint 
was really due to a wrongful act done by 
the defendants. As to the survey dispute it 
is probable that some expenses were 
incurred by the defendants, but there is no 
evidence to show wlmt expenses were really 
incurred. It is contended that as the defend¬ 
ants were put to some expenses we ought 
to allow the appellants at least something 
for such expenses, but it is the defendats' 
duty, as mortgagees, to show the expenses 
that they were actually put to; and, in default 
of such evidence, the Court will not be 
justified in making any presumption as to 
(lie expenses that the defendants may have 
incurred. 'This observation also applies to 
the claim with reference to the criminal 
proceedings which we have already noticed. 

It is next contended that there was a 
settlement arrived at by which tlie plaintiff 
agreed to pay Rs. 1,000 for expenses incurred 
by the defendants in these criminal proceed¬ 
ings and survey disputes. It appears from 
the evidence of D. W. No. 4, who is stated 
to have been the mediator, that tlieio 
was no settlement. The first defendant 
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himself admits u no writing was made as 
there was no actual settlement.” 

The defendants also claim about Rs. 200 
for repairs and improvements. The mort¬ 
gage document provides that repairs are to 
be effected after obtaining the plaintiff’s 
sanction. For the repairs effected in 1902 
and 1903 no such sanction was obtained. 
The accounts for all the years, as the Judge 
says, are very shabby ones. There is no 
proof that any repairs were necessary. We, 
therefore, disallow this claim. 

We now proceed to deal with th e 

§ 

memorandum of objections. The 1st defend¬ 
ant swears that the plaintiff’s mother 
and her sister had to pay his family a sum of 
Rs. S21, that it was. paid by the plaintiff’s 
motherto plaintiff and the plaintiff accordingly 
granted a receipt, Exhibit IV, acknowledg¬ 
ing the receipt of that amount towards 
the balance of Rs. 2,000 and odd due 
under Exhibit A. The plaintiff’s mother 
denies that any amount was due by her 
to the defendants’ family, but says that 
she had mortgaged her lands to Kuna 
people and had requested the defendants 
by the letter, Exhibit V, to pay Rs. 821 
to her mortgagees and they had never 
paid the same. The plaintiff contends 
that it was with reference to that con¬ 
templated payment that he wrote the 
letter, Exhibit IV; it is admitted by the 
defendants that when the plaintiff’s mother 
and her sister took from their family the 
loan of Rs. 821 they executed a document 
in evidence of that loan and placed them 
in possession of certain lands for payment 
of the interest due to them. The 1st defend¬ 
ant now says that that document and 
that coicle were returned by him to the 
plaintiff’s mother when he received Exhibits 
IV and V. Apart from the statement in 
Exhibit IV, there is no reliable evidence 
to prove the loan to Rs. 821. The 1st 
defendant admits that the plaintiff’s mother 
mortgaged the land to the Kuna people 
with possession subsequent to recovering 
the lands from him. No member of the 
Kuna people is examined to show that 
they obtained possession only after Gavarayya 
gave back possession, as is alleged. There 
is little doubt that if the defendants had 
advanced the sum of Rs. 821 on the 
Rapaka land, as it is stated in Exhibit V, 


there would have been a registered 
document. In these circumstances we are 
unable to hold that the defendants have 
proved that any sum of Rs. 821 was 
paid. We accordingly modify the decree 
of the lower Court by substituting the 
sum of Rs. 387-0-8 for Rs. 1,300-12-6 in 

paragraph 2 of the decree and in other respects 
we confirm it. The defendants Nos. 1 to 6 
will pay the plaintiff’s costs in appeal and 
on the memorandum of objections. 

The 7th defendant has filed a memorandum 
of objections claiming that he is entitled 
to his costs. We see no reason to interfere 
with the order of tlmv lower Court on that 
point. \Ye dismiss the same with costs. 

Decree modified. 


HIGH COURT. 

Civil Revision Petition No. 354 op 1914. 

January 22, 1915. 

Present:— Mr. Justice Seshagiri Aiyar 

SUBRAM AN1 A PATTAR —Plaintiff 

—Petitioner 


Dependant 


interfere* in revision 
order of the Court 
[p- 190, col. 2.] 
of the point arising 


versus 

NARAYANA PATTAR- 

ResPON dent 

Civil Procedure Code (Act V of 1908), I],, 

scope oj High Court , interference by , extent of— 
Acting illegally or with material irregularity in the 
exercise oj jurisdiction’—‘Jurisdiction in clause (3) 
o/ section 115,’ meaniny of-Perverse view of a point 
arising for decision , and depriviny a party of the 

fruits of prior proceedings , whether grounds for inter- 
ference m revision. 

A High Court will 
in all eases in which the 
below is manifestly urong. 

Taking a perverse view 

for decision in a ease is a ground for interference 
m revision by the High Court, [p. 190, col. 2 1 

Krista'n in a Xaidu v. Chapa Naidu, 17 M. 410 
followed, * * 

A Judge acts illegally and irregularly 
exeicise of his jurisdiction, it the result 
decision deprives a party of the fruits 
proceedings, [p. 191, col. ].] 

The wonbs “acting illegally or with 
irregularity in the exercise of jurisdiction’ 7 " cover 
cases in which a Court has falied to arrive at 
an obvious conclusion which the facts found 
necessitate or has so misapplied the principles of 
law as to result in a perversion of justice, fp j 91 
col. '.J L1 * 1 

A Court of revision has no power to substitute 
its own finding of fact, for that of the lower 
Court, [p. 191, col. 1.] ‘ 61 


in the 
of his 
of prior 

material 
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Tlio power to revise being .lisc-.vti.mary, move 
infrinfoment <.f the law, even if apparent, .snot 
enough tn call f..v interference if there arc o 
merits in the <'ase of the party mvnkinK the 
exercise of such power, as such infringement bem„ 
only technical will afford no ground tor inter- 

fere nee. I P- 191, col. 1-1 . . 

T),e word •jurisdiction’ in clause (3) »t section 
U 5 (’ivii Procedure Code, is used in a niueli 
wider sense than is generally attributed to it and 
means “theauthority or power, which a Court has, to 
do justice in the causes of complaint brought, 
before it." It must not he restricted to the 
pecuniary, local, or other statutory bunts of a Inrun, 
before which proceedings are taken , p. l.)l, <ol. 1. 

Slit'll’ Prowl Buuyshiilliur V. Wnu Uiunih-r llanliii.r, 

23 Iiul.Cas. 977; 41 0.328. followed. 

Amir Hnssan Khan v. bhro Bakslt hnnjh, ll V . . 

Il f. A. 237; -fSar. 1\ C. J. 5Sil; Kafiipie * -laekson s 

C. No. 83, considered. 

Petition, under section 11 "> of Act V of 1908, 
praying the High Court to re.vise the decree 
of the Court of the Temporary Subordinate 
Judge of Tellichcrry, in Appeal Suit No. 709 
of 1912, preferred against that of the 
Court of the District Munsif of Kutliuparamba 

in Original Suit No. 419 of 1912. 

FACTS.—The suit was upon a promissory 
note. Prior to the institution of the suit, 
there had been a private reference to. arbitra¬ 
tion and as a result thereof the plaint note 
was handed over to the plaintiff by the 
arbitrator. In his plaint the plaintiff failed 
t 0 refer to the award. The Subordinate 
Judge held that the existence of the award 
was a bar to the suit and dismissed the same. 
Against the said decree the plaintiff preferred 

this Civil revision petition. 

Mr. P. S. Narayanasirami fi/rr , for the 

Petitioner:—The award only declared the 
rights of the parties, and as the note in 
question was delivered in pu.s?‘vnce of the 
award, the only inference possible is that the 
plaintiff could institute a suit upon it. The 
view of the Sub-Judge is perverse. Kristammti 
Nai<lu v. Chapa Naidu (1). The Court below 
has acted illegally and with material irregu¬ 
larity in the exercise of its jurisdiction. Vide 
also Shew Prasad Bnngshidhnr v. Cam 
Chunder Harihnx (2). 

Mr. A\ Garinda Iyer , for the Respondent: 
—There is no question of jurisdiction involved. 
The Sub-Judge was entitled to decide rightly 
as well as wrongly rand a wrong decision on 
a question of law is no ground for interference 


in revision. Amir JTttssan Khan y. Shea Baksh 
Singh (J). 

JUDGMENT.—The decision of the Sub¬ 
ordinate Judge cannot be upheld. The award 
only declared the rights of the plaintiff 
and of the defendant. It stated that the 
plaintiff was entitled to recover the 
amount due under the promissory note and 
that the defendant was not entitled to 
any damages from the plaintiff. It did not 
purport to give any decree respecting the 
amount due under the promissory note. The 
award has been worked out by the delivery 
of the promissory note to the plaintiff. The 
plaintiff is’entitled under the award itself 
to bring a suit upon the promissory note. It 
was not necessary to have referred to the 
award in the plaint. The plaintiff is entitled 
•to sue on the note without reference to it. 
The suit may also he regarded as one to 
enforce the obligation created by the award. 
In any view the plaintiff's claim is well 
founded. The Subordinate Judge is wrong 
in saying that the award is a bar to the 
institution of the suit. Hut 1 am very much 
impressed by the fact that this is a case 
under section 115 of the Code of Civil Pro¬ 
cedure. In this Court, individual Judges 
have expressed opinions regarding the scope 
of that section which aie not easily reconcil¬ 
able. Different Benches have taken different 
views. As a result of the examination 
of the authorities, 1 find that the predomi¬ 
nant view in Madras is that the High 
Court should interfere in nil cases in which 
the petitioner can satisfy the Court that 
t he order of the lower Court is manifestly 
wrong. My view of the present case is 
thD. T 1 >e Subordinate Judge, to use the 
language used by some of the Judges in 
Kris/a mum Haitia v. I'hapa Xaidu (l), has 
taken a perverse view of the point arising 
for decision, lie has misread the terms 
of the award. The award hands over the 
promissory note to the petitioner; the only 
object of doing so is to enable him to 
recover the money due thereunder : and 
yet the Subordinate Judge says that the 
award is a bar to this suit. I am clearly of 
of opinion that the Subordinate Judgo 
is wrong. The result is the petitioner 
is deprived of the very right which 


(1) 17 M. 410. 

2) 23 Ind. Cas, 977; 41 C. 323. 



(3) 11 C.Cr. 11 1. A. 237; 4 Sfti. 1*. C. J. 559; 
Jackson's 1*. 0. No. 83, 
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Iig sought to establish by arbitration. 
I hold that the Subordinate Judge acted 
illegally ana irregularly in the exercise of 
his jurisdiction by depriving the petitioner 
of the fruits of the award. Section 115 
should in my opinion be construed to advance 
justice ; the words “acting illegally or 
with material irregularity in the exercise 
of jurisdiction should be read as covering 
cases in which the Court below has failed 
to arrive at an obvious conclusion which the 
facts stated by him necessitate, or has so 
misapplied the principles of law as to 
result in the perversion of justice. The 
Court of revision will certainly have no 
power to substitute its own finding of fact 
for that of the lower Court ; but if on 
findings come to by it and on admitted 
facts, the lower Court fails to draw the 
necessary inference, it is acting illegally 
and with material irregularity. A further 
qualification should be made. As it . is 
discretionary to call for the records and to 
revise the proceedings of the Courts below, 
even an apparent infringement of law may 
not suffice, if the party seeking the aid of the 
Court has no merits in his favour but is only 
relying on technicalities. The word “jurisdic¬ 
tion” in clause (3) of section 115 should not be 
understood as merely indicating the pecuniary, 
local, or other statutory limits of a forum before 
which proceedings are taken. The opinion 
of Sir Lawrence Jenkins in Shew Prasad 
Bung skid hur v. limn Ch under Haribh.v (2) 
that if the Court below commits irregularities 
in procedure, the High Court will have 
power to set aside its judgment, assumes 
that the word “jurisdiction” in clause (3) 
is used in a larger sense than is generally 
attributed to it. It means “ the authority 
or power, which A (Court) has, to do justice 
in the causes of complaint brought before 
him. I do not think there is anything in 
Amir Hassan Khan v. Shea Baksh Singh (3) 
which militates against this view. 

It is with some hesitation that I have 
come to the conclusion that the judgment 
of the Subordinate Judge should be reversed* 
and that the case should be sent back to 
him for disposal on the merits. Costs to 
abide the result. 


Petition allowed ; 
Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 272 of 

1910. 

August 19, 1914. 

Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

Mirza MOHAMMAD SHARAEAT Bahadur 

an D ANOTH E R- D E F E N DA NTS —A?P E L LA NTS 


versus 

Shahzadi WAHIDA SULTAN BEGUM_ 

P LAI NT I F F Re S PO N D E NT 

Muhammadan Laic, Shia School of—Deferred dower 
widow's claim for, as against other heirs of her late has. 
ban f— Estate, widow's possession of—Decree for dower 
enforcement of—Estate, Court's possession of, if necessary 
—Pi oper procedure in such cases—Administration suit, 
nature of—Childless widow, right of, to share. ’ 

Where in the face of an agreement for payment of 
the dower at a very large sum at the marriage of 

i i i * 4 ^ it is contended that neither the 

husband intended nor the wife expected that the dower 
• should actually be paid at that sum: 

Held, that before the contention could prevail it 
must be established that the sum named was so 
extravagant and beyond the means if the bride- 
groom to satisfy and the agreement for its pay 
ment could not have been intended by either party 
thereto* to.be operative and must be deemed merely 
as security for an adequate provision for the wife 
[p. 193, col. 1.] 

Mu I hah Do Alum y. Mirza Jeha n Kudr 10 M l A 

2o2 (¥. C.); 2 W. R. (P. C.) 55; I S„th. P. C. J. ooT 

“ Sa, \ Eng Rep. 967 and Suleman Kadr 

v. Mehdi Begum, 20 I. A. 144, 21 C. 135, referred to. 

Under the Muhammadan Law, when a widow is in 7 
possession of the undistributed property of her 
deceased husband, and her dower or any part of it 
is due and unpaid, she is entitled, as against the 
other heirs of her husband, to retain such possession 
until her dower-debt is paid, provided that her 

possession was obtained -lawfully and without force 
or fraud, [p. 193, col. 2.] 

„ R n ” izatl AU v. Asghari Begum, 6 hid. Cas. 405- 
/ A. L. J 6J4; 32 A. 563; Ali Bakhsh v. Allah Dad 
Khan, 6 Ind, Cas. 376; 7 A. L. J. 567; 32 A. 551 and 
Sabjan Beica v. Ansaruddin, 9 Ind. Cas. 1031- 13 C 
L. J. 427; 38 C. 475, followed. ’ 


lint in such a case the widow may be required to 
account for the profits received by her- but she 
would be entitled to have set off against the sum 
received by her the income she might have made 
from her dower-money if it had been paid to her im¬ 
mediately on the death of her husband, [p. 193 col 2] 

Ahmed Hossain v. Khadija, 10 W. R. 368; 3 B L r’ 
2S note, followed. ' * 

AtahurAli v. Altaf Fatima, 10 W.R. 370, referred to. 

The claim for dower is a debt due from the entire 
estate of the deceased, and ranks equally and rate- 
ably with the claims of other creditors. [p‘ 193, col. 2]. 

Mir Mahai Ali v. A'mani, 11 W. R. 212; 2 B 
L. R. A. C. J. 306 and Ameer Ammal v. ShanJcaranara - 
ganun, 25 M. 658, referred to and followed. . 

Consequently the share taken by the widow by 
right of inheritance, is liable proportionately’ for 
the satisfaction of her dower-debt in the same way 
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ns tlie shares taken by the other heirs and the 
liability of each heir is limited 1<> the extent <>i 
assets in his or her hands, jp. 194, col. l.j 

'J’hns where the widow has obtained and retained 
possession of tin* entire estate, she has no cause of 
action for a money decree against the other heirs, a 
decree made against them beitii' incapable of execu¬ 
tion a*, e.r h i/i>nthe.<i, no portion of the estate sought 
to be pursued is in their hands. p. 194, col. 1. 

In a case of this description, if the widow desires 
to have tin* question ot her dower settled, the proper 
course for her to follow is to institute an adminis¬ 
tration suit, in which the property can’lie placed in 
the hands of the Court, the amount of her claim, 
if disputed, investigated, and appropriate directions 
(riven for the satisfaction of her claim by sale ot 
the assets or otherwise, [p. 194, col. 1, ] 

In a cast* in which the widow is in possession of 
no portion of the estate, she may sue the persons in 
possession to enforce her claim, obtain a decree lor 
the entire amount and realize the sum due out ot the 
assets in their hands. , p. 191, col. I.J 

In the case where the widow is in possession of a 
portion of the estate and the other heirs have 
possession of tin* remainder, she can seek to recover 
jier dower by way of an administration suit or by 
a suit against the other heirs, provided she offers to 
surrender possession of the property in her hands. If 
she adopts the latter alternative, the litigation really 
assumes the character of an administration suit, 
[p. 194. col. 1. i 

(thiihiiii .\li v. Stiiiirnn nissii Ihhi, 2d A. 1’12; A. N\ . X. 
(1901) 124, followed. 

A childless widow, under the Shin Law, takes no 
share in her husband’s land, but sin 1 is entitled to her 
share in the value of the buildings created therein, 
as well as in his moveable property. p. 194, col. 2. 

Appeal against the decree of the OHicint- 
ing Subordinate Judge, lirst Court, Gaya, 
dated the 31st March 1910. 

I)r. Bash Bchari Uhash, l)r. Saral Chanira 
Basil h', Moulvi Mnhamma l Mustafa Khan and 
Moulvi Sanijnt AH, for the Appellants. 

Messrs. S. J\ Sinhii, Sultan Ah mail and 
Balm Chandra Sokhar Prasad Sfnijh , for tin* 
Respondent. 


JUDGMENT.—This is an appeal by two 
of the defendants in a suit by a Muhammadan 
lady, for realization of Kx. 1,25,000 as 
deferred dower from the assets left by her 
husband. According to the plaintiIV she 
was married on tin* 27th February 18*92, 
and her dower was at that time lived at 
the sum claimed. Her husband died on the 
8th February 1909 before any portion of 
the dower had been paid. The defendants 
are relations of the deceased husband of the 
plaintiff, his step-brothers and sisters, his 
nephews and nieces, who, it is said, claim 
a share in the estate by right of inheritance. 
The defendants pleaded that the dower had 
been fi\*ed at Rs. .’15,1)00 only and bad been 


fully paid up. The parties, it may be stated, 
are governed by the Sliia School of Muham¬ 
madan Law. The Subordinate Judge has found 
that the dower was fixed at Rs. 1,25,000 
and that no portion thereof was paid by 
the husband during bis life-time. The 
Subordinate Judge lias also held that al¬ 
though the plaintiff is in possession of the 
assets left by her husband, she is entitled 
to obtain a decree for the dower-debt in 
full. In this view, In* lias given the plaint¬ 
iff a decree for Rs. 1,25,000 payable out of 
the properties left by her husband. On the 
present, appeal, tin’s decree lias been assailed 
on three grounds, namely, first, that the 
evidence does not establish that the dower 
was fixed at the sum claimed ; secondly , 
that if the alleged contract is taken to have 
been proved, there was no real agreement 
for the ‘ payment of the sum named; and 
thirdly, that as the plaintiff is in possession 
of the major portion, if not the entirety, of 
the moveables and immoveables left by her 
husband, she is not entitled to an unquali¬ 
fied decree for the whole sum claimed. 

The first ground raises a question of fact, 
upon which we see no reason to disagree 
with the Subordinate Judge. The plaintiff 
lias examined herself, her parents, the 
servants of her husband and one of bis 
friends. The plaintiff is descended, on the 
parternal side, from the Imperial House of 
Delhi, and, on the maternal side, from the 
Royal Family of Oudli. Her husband was 
also similaily connected. It. is by no means 
improbable that among the parties of the social 
position of the plaintiff and her husband, 
the dower would he fixed at a sum which 
might seem extravagant in the case of 
persons in an bumbler station of life. There 
is, consequently, no reason to distrust the 
oral evidence that the dower was fixed at the 
sum mentioned. There is also no reliable 
evidence to show that any portion of the 
dower was paid by the husband during 
bis life. The first ground, therefore, fails. 

The second ground raises the question of 
the reality of the agreement for payment of 
the ilower at such a large sum as 
Rs. 1,25,000. The argument in substance is 
that although this sum might have been 
named as the dower, neither the husband 
intended nor the wife expected that the 
dower should actually be paid at that sum, 
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Reference has, in this connection, been made 

to the decisions of the Judicial Commits 

in Mnlkah Do Alum v. Mirzi Jehau Kndr 

(1) and Snleman Kadr v. Mehdi Begum ( 2). 
I his contention is of no avail, because, before 
it could prevail, the appellants must 
establish tliat the sum named was so 
extravagant and beyond the means 
ot the bridegroom to satisfy that the 
agreement for its payment could not have 
been intended by either party thereto to be 
operative and must be deemed merely as 
security for an adequate provision for the 
wife. .This clearly would involve an inquiry 
into facts which have iiot been investigated, 
because the question now raised was not 
even so much as suggested at any stage of 
the trial. Indeed, it is not even mentioned 
in any of the twenty-four grounds in the 
memorandum of appeal presented to this 
Court. We have, on the other hand* 
evidence to show that the husband of the 
plaintiff was in affluent circumstances and 
has left assets which, according to the 
defendants, are worth more than two lacs 
of rupees. The second contention must 
accordingly be overruled. 

The third ground raises the question of 
the relief to which the plaintiff is entitled. 
The defendants contended in the Court 
below that no relief could be awarded to the 
plaintiff as she was in possession of a 
considerable portion, if not the entirety, of 
the estate left by her husband. The plain¬ 
tiff contended, on the other hand, that she 
was entitled to an unconditional decree 
for the whole dower irrespective of the 
question of her possession. The argument 
for the defendants is based on the theory 
that as the dower is payable out of the 
entire estate inherited by all the heirs (of 
whom the widow is one), she unites in 
herself the character of debtor and creditor, 
and so long as she is in possession of any 
portion of the estate, she should not be 
allowed to hold the assets in the hands of 
the other heirs responsible for the satisfac¬ 
tion of her entire claim. The argument 
for the plaintiff is founded on the principle 
that the fact of h er possession . does not 
interfere with her right to sue for dower, 
for which she has a lien upon each and 

0) 10 M. I. A. 252; 2W. R. (P. C.) 55; 1 Sutli. P. C. 

J. 554; 2 Sar. P. C. J. 106; 19 Eng. ltop. 967. 

(2) 20 I. A. 144; 21 C. 135. 


CM. 

every fragment of the estate, and that she 
should be given liberty to proceed against 
any part thereof, the rights ms between 
herself an 1 the other heirs to be left for 
adjustment in a separate suit framed for the 
purpose. In our opinion, the extreme 
contention on each side is open to just 
criticism. It is perfectly true, as pointed out 
in the cases of Sabjan Be tea v. Ansaniddin (3), 
All Bakhsh v. Allah Dad Khan (4) and 
hamzan Alt. v. Afghan Begum (5), where the 
earlier decisions, including those of the 
Judicial Committee in Ameeroonnissa v. Mourn- 
doannissa ((j), Bibi Bachun v. Hamid Hossein 
(7) and Bazayet House in v. Dnoli Chand (8), 
are reviewed and explained, that under 
the Muhammedan Law, when a widow is 
in possession of the undistributed 
property of her deceased husband, and 
her dower or any part of it is due and 
unpaid, she is entitled, as against the 
other heirs of her husband, to retain such 
possession until her dower-debt is paid, 
provided that her possession was 
obtained lawfully and without force or 
fraud. It was pointed out, however, by 
•Sir J James Peacock, C. J., in Ahmed 
Hnssiau v. Khadija (IP, that the widow 
may be required to account for the profits 
received by her: but she would be entitled 
to have set off, against the sum received 
by her, the income she might have 
made from her dower-money if it had 
been paid to her immediately on the 
death’of her husband [see also Atahur Alt 
v. Altaf■ Fatima (10), Woomntool Fatima v. 
Meer-nn-uissa Khattain (11) and Hamira Bibi 
v. AubaidaBilu (1*2)]. It is aho clear thatjthe 
claim for dower is a debt due from the 
entire estate of the deceased, and ranks 
equally and rateably with the claims of 
other creditors : Mir Mahar Alii v. 
rL/iflnu(ld), fmdad Hossem v. Hosseinee Bakhsh 

(3) 9 Inti. Cab. 1031; 33 C. 475; 13 C. L. J. 127. 

(4) 6 Ind. Cas. 376; 32 A. 551: 7 A. L. J. 56 7. 

(o' 6 liul. Cas. 405; 32 A. 563; 7 A. L. J. 614. 

( 6 ) 6 M. T. A. 211: 19 Eng. Rep.79; 1 Sar. P. C.J.533. 

(7) 14 M. I. A. 377; 10 B. L. R, 45; !7 W\ R. (P, C.) 
113: 2 Suth. P. C. J. 531 j 20E. R. 828;3Sa'ivP. C. .1.39. 

A 8 ) 5 I. A. 211; 4 C. 402; 3 Sir. P. C. J. 853; 3 Ind. 
Jur. 121; 2 Shome L. R ,169. 

(9) 0 VT. R, 368; 3 B. L R. 28 

(10) 10 W. R. 370. 

(11) 9 W. R. 318. 

(12) 7 Ind. Cas. 497; 33 A. 182; 7 A. L. J. 1025. 

(13) 11 W. R, 212; 2 B. L. It. A. C. J. 300. 
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(II,), Autrr, Annual v. Slwiikarauarayanan 
(10>. Consequently, the share taken by 
the willow, by light of inheritance, is 
liable proportionately for the satisfaction 
of her dower-debt in the same way as the 
shares taken by the other heirs, and the 
liability of each heir is limited to the 
extent of assets in his or her hands. It is 
consequently plain that where the widow 
has obtained and retained possession of 

the entire estate, she has no cause of 
action for a money decree against the other 
heirs; a decree made against them is 
incapable of execution as, or hypothesis no 
portion of the estate sought to be pursued is 
in their hands. In a case of this description, 
if the widow desires, to have the question of 
her dower settled, the proper course for her 
I(, fallow is to institute an administration 
suit, in which the property can be placed in 
the hands of the Court, the amount of her 
claim, if disputed, investigated, and 
appropriate directions given for the satis¬ 
faction of her claim by sale of the assets or 
otherwise. In a case in which the widow is 
in possession of no portion ol the estate, she 
may sue the persons in possession 
to enforce her claim, obtain a decree 
for the entire amount, and realize the 
sum due out of the assets in their hands. 
In the case, where the widow is in 
possession of a portion of the estate and 
the other heirs ha\e possession of the 
remainder, she can seek to recover her dower 

l»y way of an administration suit, or by a 
suit against the other heirs provided she 
niters to surrender possession of the property 
ji, her hands. If she adopts the latter 
alternative, the litigation really assumes the 
character of an administration suit. This 
view is supported by the decision in (Jtnlam 

Ah v. Sainrun n msu thin ( U> L We are unable 
to accept the contention of the plaint ill' that 
though she is in posscssit u of a considerable 
portion, if not the whole, of the estate, she 
is not bound to bring into Court the assets 
in her hands and yet is entitled to an uncon¬ 
ditional decree for the entire dower. t<* be exc- 
rub'd against tin* portion <>f the estate, if any. 
in (be hands of the defendants. I hat this 


( 11 ) 2 N. W. P. 11. C. It. ;t27 in i*. 
(l.>) 2.J M. U5N. 

(If,) L>:| A. I:rj; \. \Y. V i looi > !2I. 


view, if accepted, might lead to gra\e 
injustice and mutiplicity of suits may be 
illustrated by a concrete case. A Muhamma¬ 
dan leaves property worth Ks. 10,000. Ihe 
widow is entitled to Ks. 5,000 for dower. 

On the death of her husband, she takes 
possession of moveables worth Ks. b,000, 
while the other heirs are in possession of 
lands worth lls. 4,000. If the contention 
«,f the plaintiff were to prevail, the widow’ 
would be at liberty to sue the other heirs 

for recovery of Ks. ->,000 on account of dower, 

to obtain a decree and to sell up the lands 
in their possession to satisfy her claim, t hey 
would, then, be driven to sue her for contribu¬ 
tion and for the adjustment of their mutual 
rights and obligations. On the other hand, 
if she was compelled to place at the disposal 
of the Court the properties in her hands, the 
Court might give suitable directions lor the 
>aleof such portion of the estate as might be 
deemed necessary; the balance of the estate 
would then be divided amongst all the heirs, 
in proportion to their shares under the 
Muhammadan Law. In the case before us, the 
assets consist in part of valuable jewellery, and 
the parties are at variance upon the question 
not only of the value but also of the extent 
of the assets. In these circumstances, it is 
essential that the Court should take an 
account of the properties comprised in the 
estate before the plaintiff realises her dues. 

A further difficulty is created by the circum¬ 
stance that the parties are Shias, and the 
plaintiff is not entitled to a share in 
the whole estate. A childless widow, under 
the Shin Law, takes no share in her husband’s 
1 mil, but she is entitled to her share in the 
value of the buildings erected thereon as 
well as in bis moveable property. The value 
nf the interest acquired by the plaintiff in 
the estate left by her husband cannot, there¬ 
fore, be dertermined till an account has been 
taken of the assets, moveable and immoveable, 
i Sharaya-l 1-Islam, tr. Querry, Volume 
11, section *242; Kaillie, Volume 11. page 295; 
llimmnt lhihadoor v. Sahcbztult Beytnn (1 i ); 

. I'•/,«) v. I nnhili>oiini$*n (18\ A[l(i Mahoinn 
.Inijn v . /vWsom Bibee U9VJ. The decree made 
by the Subordinate Judge cannot consequently 
he supported*. ___ * 

(17) U NY. R.42.V • 

(IN) 20 NY. R. -07. 

110 ) r l 1 . A. lhV*A> t\ 9; \ C. NY. N. 119. 
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The result is that this appeal is 
allowed, the decree of the Subordinate Judge 
discharged, and the case remanded to him 
1 he decree of this Court will declare that the 
plaintiff is entitled to its. 1,23,000 on account 
of her dower payable out of the estate loft 
by her husband. As she has not claimed 
interest thereon, no decree for interest will 
be made; but if the defendants insist upon an 
account of the profits received by her from 
the estate of her husband in her possession, 
interest will be allowed by way of damages 
on the dower debt at 12 per cent, per annum 
from the Sth February 1909 to the date 
of tin* suit. Both parties will be required 
by the Court below to place at its disposal 
the entire assets, and such directions will 
be given for the disposal thereof, by sale or 
otherwise, as may be deemed necessary for 
the realization of the sum decreed in favour 
of the plaintiff. "\V e are informed that 
during the pendency of this appeal the decree 
of the lower Court has been executed by the 
Plaintiff, and the properties purchased by 
herself. As the decree of the lower Court is 
discharged, the sale will stand cancelled. 
The case will be remitted to the Subordinate 
Judge in order that the final decree may be 
drawn up, and steps taken for its realization as 
directed by this judgment. If the defend¬ 
ants insist upon an account of the profits 
of the estate in the hands of the plaintiff, 
the decree will be for the principal sum 
°f ^ s * 1,25,000 with interest thereon at 
Ks. 12 per cent, per annum from the 8th 
February 1909 to the date of suit, reduced by 
the amount of profits received by the plaint¬ 
iff. If the defendants do not insist upon 
an account, the profits will be set off against 
the interest and the decree will be for 
Rs. 1,25,000 only. Each party will pay his 
own costs in this Court; the costs hitherto 
incurred in the Court below as also -the 
costs incurred after remand will be in the 
discretion of the Subordinate Judge. 

Appeal alio (red; 


Cate remitted. 
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’ MADRAS HIGH COURT, 

•Second Civil Appeal No. 616 op 1913 . 

February 2, 1915. 

1 rtseuf: Mr. Justice Ayling and 
Mr. Justice Tyabji 
MALAYAPFAI YAH ANn ftT11KKS _ 

Die end ants- —A ppe l i.ants 

cesrus 

FICHAI ASARl and others—Plaintiffs 

—Respondents. 

., ; V ' ll f r ' JCe,ht "‘ Code (Art I’ of 190s), n wv/r , 
" ] I,,tc ’ r ^ f "Jtrr date fixed for redemption ,rl,ether 

i In tact that a mort^airc'-tlcMl ,|, 1M . , , 

Iiat ,n « Sl ' V | 7 U l ^ rh ° ,m ‘ V,nont ot ’ interest aHcr rhi* 
late h.xod tor .vdcmplion, is no reason for refusin'- 

‘ ’ ' ,l f v . mU ‘ n ' s ' ;,t tl.e confracr ram. The ,|„ ( .,, ln 
should he construed as providin'’ that th.. 

1 "tended to make a complete contract. *;j.. 190 col 
A person uho claims a particular p'ropem to Lo 
Ins sili-acquisition must uHinnativcl - prove tint 
th< acquisition was made out of tl.e fruits of I ; • 
exertions unaided by fa,nil.- “ " 

does not mean that the fact' not be pr ve, bv 

showing that there was no sourer of income available 
t.\t<.pt such unaided exertions. , p. iy(j t .„| ] i 

W here, therefore, ,t appeared that tlm ioint fa.nilv 

pioper.y was of very little title and there was 

110 surplus income left out of which tl.e properties 
ni .suit could be acquired* ^ 

rr- 

.^rwr c :« siftm r -v *,■ 

C -T. ,S*. followed. ■ ‘ hllr - 1- 

s e c°nd appeal against tl.e decree of the 
Court of the (subordinate Judge of Tanjore.in 
Appeal Suit No. 1001 of 1911, preferred 

MunsS ° f the DiSS 

MuustfofT^orem Griginal Suit No. 19 

l'ACIS. The suit was for foreclosure of a 
mortgage The plea of the contesting 
defendants was, inter alia , that the property 
was joint family property and could not be 
foreclosed as against the non-executants 
of the deed, and that plaintiffs were not 
entitled to any pod diem interest after 1st 
March 1SJ0, the date fixed for payment in 
the document. Both the lower Courts held 

against the defendants and decreed the plaint¬ 
iffs suit. The defendants thereupon pre¬ 
ferred this second appeal. 

Mr. ll. Krishnasirami Iyer, for the Appel - 
Jants ;—Tlie lower Court erred in holding 
that the mortgaged property was self-acquir- 
ed property. There is absolutely no evidence 
to support that finding. The burden of proving 
self-acquisfion lay very heavily upon tlm 
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plaintiffs and they have nut diseharged the 
same. The source of income Inis not been 
traced. There is no provision For pus/ <Iipm 
interest in the document and the Courts erred 
in awarding the same. The securities must 

also lu* marshal led. 

Dr. Sicittninafltmiy for the Respondent, was 
not called upon. 


•IT DGM KNT.—It was argued, i'-< thvlirsl 

instance, that the concurrent finding of the 
lower Courts to the effect that the mortgaged 
properties were self-acquired, is unsupported h.V 
any evidence. The learned Subordinate .Judge 
holds that the properties were self-acquired, 
because he finds that the joint family 
property was of very little title and there 
would be no surplus income left out ot 
which the properties now in question could 
be acquired. He infers, therefore, that the 
properties were not acquired from lamily 
funds and that consequently they were self¬ 
acquisitions: It is true that the authorities 

cited to us laydown that the person who 
asserts that a particular property is Ins 
self-acquisition, must affirmatively prove that 
the purchase was made out of the Iruits 
of his own exertions, unaided by family 
property, and it must he conceded that it 
is far more satisfactory to trace directly 
the source of income. Hut this does not 
mean that the fact may not lu* proved by 
showing that there was no source of income 
available except such unaided exertions. 
We think that the Subordinate .bulge was 
justified in holding that the properties 
were shown by a process ot exclusion t > he 
self-acquired. We must, therefore, accept 
his finding. 

11 was next argued that the decree ought 
not to have given post them interest at the 
mortgage rale. The relevant provision of 
law is contained in Order XXXI \ , rule 2 te), 
,,f the (’ode of Civil Procedure, which 
requires "an account to he taken ol what 
will he due to the plaintiff for principal and 
intciest on the mortgage, and for his costs 
of the suit (if any) awarded to him on the 
day” fixed b> the Court for payment. Tim 
question then is, whether, in accordance 
with the terms of the mortgage, any interest 
was due after the date fixed foi redemption. 
It is true that the mortgage does not express¬ 
ly refer to payment of interest after the 
1st of March 1890, when it was contemplated 


that the mortgage would be redeemed. In 
Mol hunt has v. lhija Xarindar Bahadur (1), 
the Privy Council hold that it is not neces¬ 
sary to provide specifically for the payment 
of interest after the date fixed for redemp¬ 
tion, for it is more reasonable to ascribe 
to the parties the intention of making a 
perfect contract, especially when such 

a contract is of a very common kind and 
suitable to the ordinary expectations of per¬ 
sons entering into a mortgage transaction.” 
Jn our opinion the mortgage-deed now 
in question is not materially different. 
The decree of the Subordinate Judge will, 
therefore, stand with reference to the 
interest allowed. 

The learned Pleader for the appellants 
suggested that the securities should he 
marshalled, hut was unable to give us 
any particulars of the marshalling he 
proposed and we are unable to make 
any order to that effect. The appeal will he 
dismissed with costs. The time for payment 

is extended to two months from this date. 

Appeal dismissed. 


{ [) HI A. 3D: 23 1. A. IBS; 1 C. W. N. 52; 0 M. L. J. 
21 I: 7 Sar. I*, f. .1. ss. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

OchiiXAi. Civil Sni No. 78 ok 1014. 

December 14, 1914. 

I 1 resent: — Mr. Fawcett, A. J. C. 

M HI UPON A Co.—P laintiffs 

errs ns 

Tm FI KM of 1CLTNDANMAL RAMNATH 

— DiIFF.N PANTS 

Mereiin t He l.uir "Shipment," mennimj of-- 
Hill nf hnlim. ilnle mi, prima facie evidence of ship- 
meiii - t'miimet Art i /.V .»/ 1S72T s. 73— Aijyrhrcd 

flirt h, I i'lhll il II »•/. 

When* a I'nuinu'i provided “shipment in F obi uni V 

nmlilio l>ill of lading was dated the 28th February 
although the ship actually sailed many days later. 

IIchi that, as “shipment” is equivalent to ' putting 
on board” and as in the ordinary practice a bill ot 
lading is not prepared till after the goods havo been 
received on board and bears the same dato as that 
of the mate’s receipt, it. was sufficiently proved (by 
production of the bill of lading) that the goods m 
question were actually shipped iu February an 
that there was, therefore, no late or improper ship* 
incut to entitle the defendant to rescind the con true . 

p. IP7. col. l.J . 

A parly who has already put himself in tho wrong 

by breaking his contract has no right to impose 
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116 '"* and extraordinary duties on the aggrieved party. 
That party can be expected only to use ordinary arid 
reasonable diligence. p. 199. col. 1/ 

Messrs. Nadirtlinh and Kikla, for the 
Plaintiffs. 

Mr. lliranaml Ihtlcltmnl , for the Defend¬ 
ants. 

JUDGMENT.—Plaintiffs sue to recover 
damages from defendants for loss on a re-sale 
of goods, for which it is alleged defendants 
had contracted. The contract in regard to 
the 100 tons Basic steel bars is admitted, 
and this part of the case can he disposed of 
very shortly. 

Defendants took delivery of the lirst 
50 tons, but refused to accept the second 
50 tons, which arrived by another steamer at 
Karachi on the 22nd May 1913. They 
•were given a notice on 27th June by plaint¬ 
iffs’ Pleader, and in their reply of 30th 
June (Exhibit 10) defendants based their 
refusal on three grounds, viz., (1) that under 
the contract the whole consignment of steel 
bars had to be sent in one lot, (2) though 
the bill of lading date was 28th February 
1913 the invoice date was 7th April 1913, 
and (3) the plaintiffs had not supplied the 
goods in accordance with defendants’ specifi¬ 
cation. The steel bars were resold by plaint¬ 
iffs on the 3rd July 1913 at a loss of 
Rs. 903-7-9. 


In defendants’ written statement these 
objections are practically repeated. They 
are, however, clear^ unsubstantial. The 
contract was . for shipment of the whole 
lot in February 1913’’. This is not the 
same as ‘ shipment of the whole in one 
lot,” etc. To satisfy the contract all that 
was required was that the whole of the 
bars should be shipped in February 1913. 
The bill of lading hears date the 28th 
February 1913, and in view of the ordinary 
practice under which a bill of lading is not 
prepared till after the goods have been 
received on board and bears the same date 
as that of the mate's receipt (see evidence of 
plaintiffs’ witnesses Nos. 6 to 8 and Halsbury’s 
Lawsof England, Volume XXVI, pages 151-3) 
it is sufficiently proved that the goods in 
question were actually shipped in February. 
‘‘Shipment” of course is equivalent to ‘‘put¬ 
ting on board'’ \_cf. Stroud’s Judicial Dictionary, 
Volume HI, pages 1870-1.] 


There was, therefore, no late or improper 
shipment and defendants were not entitled 
to rescind the contract on that ground. 

ft is admitted that the 1(H) tons contracted 
for were according to specification, hut 
defendant says that 6 tons extra, which he 
had asked for, were not sent. This is, 
however, entirely outside the contract in 
suit, and any damage which defendants 
may be entitled to in respect of the extra 
10 tons, the supply of which was accepted 
in Exhibits D and E, could not even be 
claimed as a set-off under Order VIII, rule (3, 
Civil Procedure Code. It has nothing to do 
with which the 100 tons which plaintiffs had 
contracted to supply and which alone were 
in issue in this sun. 

1, therefore, hold on issue 3 that defendants 
were not justified in declining to take delivery 
of the 50 tons Basic steel bars. 

Issues 1 and 2 were not pressed and are 
clearly based on incorrect ideas of the law. 

The main contest in this suit is as regards 
the 50 tons Basic steel plates, which forms 
the subject of the 4th issue. Defendants 
deny that they entered into any contract to 
p irehase these, but this denial is directly 
opposed to Exhibit 3 (admittedly signed by 
them) under which they confirm the pur¬ 
chase in question. The defence is thaj; this 
was only an offer to buy, which was not 
accepted, and so never reached the stage of 
a contract. The terms of Exhibit 3 are 
directly against this allegation, and it involves 
a charge against the plaintiffs’ agent, Framroz, 
of fraud both bj^ wording the document so 
as to make it a confirmation of a contract 
instead of a mere offer for submission to the 
plaintiffs, and by dating the document 
13th November” instead of 6th November, 
when, according to defendant Motiram, the 
offer was actually made and reduced to 
writing in Exhibit 3. Admittedly the offer 
for the 196 bundles of corrugated iron sheets 
was made on 6th November and Motiram 
says both offers were given together on 
that day, while Framroz says the offer for 
the steel plates was not made till some four 
days later. In this he is corroborated by 
his telegram book, which shows that he did 
not telegraph the offer till the 11th November 
(Exhibit 13), whereas he had wired about 
the corrugated sheets and received a reply 
from Messrs. Gibbon & Co. accepting 
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*he defendants’ offer hy st-li November (see 
Exhibit O). The telegram book at pages 
108 and 111 also corroborates Framroz’s 
statement that he had wired t<> (ribbon <£' 
Co. on the bth November about it and 
received a reply from them on Sth November, 
but 1 do iiot also rely on these entries, as 
they have not been put in evidence. If 
defendants offer For the steel plates had 
been made al><> on the litli, it is almost 

inemiroiva h|r (having regard to ordinary 
mercantile celerity, especially when contracts 
are made by telegram) that Framroz would 
not have wired about it on the ffth, or at 
any rate prior to the 11th, when he actually 
sent the telegram. That he sent it on the 
11th is also corroborated by Exhibit 11, the 
reply telegram received by him, which is dated 
London, 1-th November, and was received here 
on the l:Jth November. The translation of 
this is given in Exhibit It and it is clear 
that the last telegram 1 referred to is the 
one sent on the lltli November, and not 
the one of 12th November at page lid of 
the telegram book, which was not sent 
till late on that day and contained only 
one offer. Having received the acceptance 
of defendants' offer on tin* 13th November, 
it is natural that Framroz should have 
taken the conlirmatmy letter. Exhibit 
3, on that date and included in it the other 
contract regarding the corrugated sheets, 
which had not yet been continued, although 
an acceptance notice bad been sent about 
it. This also explains why no acceptance 
notice was sent regarding the steed plates. 
As plaintiffs went at once and got Exhibit 3 
it was clearly unnecessary for him to send 
such a notice. 

It is true that in his deposition before* 
the Magistrate, Exhibit 3, Framroz is 
recorded as saying that both offers we»rc elm* to 
faulty memory, just as In* failed to remember 
that he bail sent an acceptance nofiVe* for the 
corrugated sheets. If Framroz was (as alleged 
by flu* defendants) a forger, who put a false 
date and contents in Exhibit .‘1 and also pre¬ 
sumably fabricated evidence in his telegram 
book to support the truth of Exhibit 3 
it is most unlikely that he would not have 
been prepared with replies which would 
have entirely agreed with his ease, instead 
of tending to support defendants. 

The telegram hook appears regularly 
kept, and no suspicion even had been 


thrown on it by defendants’ Pleader. It 
and Exhibit 11 as well as the correspondence 
between the content* of Exhibits 1 and 3 
strongly corroborate Framroz's evidence, 
and 1 see no ground whatever for doubting 
the genuineness and truth of Exhibit 3. 
Defendants have, 1 think, taken advantage 
of the fact that it includes the purchase 
of corrugated sheets, and of the absence 
of an acceptance notice for the steel 
plates, to set up the false allegation that 
defendants never made the contract 
evidenced by Exhibit 3. I think it is 
palpably false one and that J need not 
discuss in detail the other indications 
which go tin* same way. L will only 
mention that I was not favourably impressed 
with the demeanour of defendant Motiram 
in the witness-box ; that his brother 
Kundanmal, who is alleged to have been 
present when Exhibit 3 was written and 
signed on (5th November, has not been 
called as a witness; and that I see no 
reason to disbelieve the evidence of Mr. 
t'hoksi that defendant Motiram did admit 
in his presence that he had entered into 
the contract in question, which is corro- 
hoi a ted by Exhibit. 1(5. I think it is also 
dear from Exhibits 23 and 7 that the 
market was then falling and a loss on the 
contract was anticipated, which would 
give defendants a motive for making this 
false denial of the contract. The fact that 
defendants did not refuse the bills till 
1 -th March 1913 (Exhibits (I and 1), though 
interest on them ran from -1th February 
and lSth February respectively, (see 
documents Nos. 1, •!• and 7 in Exhibit 12) 
is also suspicious. It may be added that 
Exhibits K, L and M sufficiently explain 
the tact of the draft, Exhibit J, being 
drawn on Framroz, which was relied on 
by defendants as evidence of their allegation 
I bat Framroz traded on bis own account. 

I, there fore, hold on the 1th issue il.ut 
defendants did enter into the contract to 
purchase 50 tons Hasie steel plates as per 
Exhibit 3 and that they committed breach 
ot contract by denying the purchase and 
refusing to take delivery. 

As regards the damages (issue (>), the 
cast* is covered by section 107 (read with 
section 95) of the Contract Act. In the 
case of the steel bars there is no evidence 
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that notice of intention to re-sell was given 
to the defendants. The re-sale was, however, 
justified in any case by the explanation 
to section 73 of the Contract Act, and no 
objection has been taken by defendants’ 
Pleader to this course, except that there 
was undue delay in selling. In the case 
of the steel bars, there was certainly no 
such delay, as defendants finally repudiated 
the contract on 30th June 1913 (Exhibit 
10) and the re-sale was only three days after, 
on 3rd July. The rate at which they 
were resold was Rs. 4-S-O per cwt. The 
purchaser, Mohanlal, no doubt says the 
market rate then was Rs. 4-12-0; but this is 
for small quantities, and the defence witness 
Sirumal corroborates his statement that there 
is usually a difference of 1 to 3 or 4 annas 
between the wholesale and retail rates. 
The rate in the retail market on 16th 
and 17th July appears to have been about 
Rs. 4-12-0 or Rs. 4-13-0 (see the two instances 
of those dates given by Mohanlal and 
Sirumal), and there is nothing to contradict 
Mohanlal s evidence as to the retail market 
rate on 3rd July. Rs. 4-8-0 for the 48 tons 
sold seems, therefore, to have been a fair 
price. The charges incurred and entered 
in the memorandum of account have not been 
questioned and have been sufficiently proved. 

1 hold, therefore, that plaintiffs are entitled 
to recover the amount of loss on the re-sale 
viz ., Rs. 903-7-9, as damage in respect of 
the steel bars contract. 

As to the steel plates, the 25 tons lot of 
the National Bank was sold by public 
auction on the 4th June 1913 at Rs. 5-4-6 
per cwt, while the 25 tons of Cox A Co. 
were sold privately on 3rd July 1913 
at Rs. 4-14 per cwt. It is contended that 
the re-sale svas unreasonably delaj r ed by 
Framroz and that the loss could have 
been lessened, if there had not been such 
delaj r . I do not, however, think this is 
established. As is pointed out in Pollock 
and Mulla’s Indian Contract Act, 3rd 
Edition, at page 325, the rule (in the 
explanation to section 73)must, of course, 
be applied with discretion ; a man who 
has already put himself in the wrong by 
breaking his contract has no right to 
impose new and extraordinary duties on 
the aggrieved party. That party can be 
expected only to use ordinary and reasonable 
diligence, Again though there, was a 


definite refusal by defendants to accept in 
March 1913. This does not affect the 
ordinary measure of damages, which is the 
difference between the contract price 
of the goods and the market price on the 
day on which they ought to have been 
accepted, [cf. Pollock and Mulla’s Indian 
Contract Act, page 44, Addison’s Law of Con¬ 
tracts, 10th Edition, page 584, and Halsbury's 
Laws of England. Volume 25, paragraph 467* 
at page 26SJ. There does not appear to have 
been any unreasonable delay by Framroz 
in this case. The goods were lirst advertised 
for sale by public auction on 30th April 
and 2nd May (Exhibit 17), but the auctioneer 
says he had to alter the dates to 4th and 
6th June because on the first proposed 
dates there was no proper attendance. On 
the 4th June the National Bank lot was 
auctioned at Rs. 5-4-6 per cwt. This, if 
anything, would seem to have been above 
the proper market rate, though Mohanlal 
states he sold at Rs. 5-1-9 on 7th June and 
bought at Rs. 5 on 23rd May from Cibbon 
A' Co. At any rate there is nothing 
to show that it was below the market 
rate—25 tons of steel plates is not a 
commodity which is very readily saleable, 
and I think this lot was certainly re-sold 
by Framroz within a reasonable time. 
There is more question about the re-sale of 
the second lot, which instead of being sold 
by public auction on the 6th June, was sold 
privately on 3rd July at Rs. 4-14-0 per cwt. 
This was no doubt a proper rate at that time, 
as'evidenced by the fact that the first lot, 
when again sold on the 21st July by 
public auction, fetched only Rs. 4-12-0 
per cwt. But it may be said that plaintiffs’ 
agent, Framroz, committed an error of 
judgment in not having the second lot 
auctioned on 6th June, as originally intended. 
The auctioneer says Framroz did so because 
he thought he would get a higher price by 
sailing privately than if he sold bj' auction, hut 
the result was otherwise. It may have been 
that Vishindas, the purchaser at the first 
auction, had repudiated his purchase before 
the 6th June, and this put the plaintiffs 
off having another auction; but this is not 
clearly asserted or proved, and in any case 
it scarcely justifies the action taken. I 
think, therefore, defendant is entitled to 
claim that the damages should be calculated 
as if the goods had been re-sold on 6th 
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Juiif* instead of tin* did July. Hut so far 
as the evidence on tin* record goes this 
does not help him. The only evi¬ 
dence adduced as to the market rate is 
the statement of the witness Mohanlal, 
who sold 40 rut, on 7th June 
1913—the date is not given exactly in the 
deposition but this is the date corresponding 
to that actually mentioned by the witness—at 
Rs. 5-1-9 pei* ewt. Having regard to tire 
difference between wholesale and retail 
rates, it is certainly not erring in favour of 
plaintiffs to take the highest rate which might 
have been got for the goods, if sold by 
auction on (i11 i June, at Its. 5 per ewt. The 
Rs. 5-4-1) obtained at the other auction can¬ 
not be relied on in view of the fact that the 
purchaser, \ ishindas, failed to take delivery, 
and the probability that the real purchaser 
was defendant No. 2\s brother, as asserted by 
Vishindas. Hut even supposing Rs. 5 
per ewt. had been obtained, this would only 
have made a difference of about Rs. (53, 
which would be swallowed up in the 
auctioneer's commission at 2i per cent, which 
would come to about the same sum. 

In the circumstances 1 think there is no 
reason to depart from the ordinary rule in 
section 107 of the Contract Act and that 
plaintiffs are entitled to recover the loss 
actually incurred on re-sale of the 50 tons in 
question. This is sufficiently proved to be 
Rs. 1,294-7-0 as claimed in the memorandum 
of account attached to the plaint. 

Interest at (> per cent, per annum on 
the aggregate loss of Rs. 2,197-15-5 is claimed 
in the plaint, but issue 5 raises the ques¬ 
tion of plaintiffs’ right to recover this. I 
think the case does not fall under section 1 
of Act XXXII of lb-39, but that plaintiffs 
are entitled to recover interest as damages 
for the time that they have been kept out of 
receipt of the full value of the goods as con¬ 
tracted for. The rate of Rs. (5 per cent, is 
admittedly payable by defendant for delay in 
payment of bills drawn in respect of the goods, 
and this rate is, therefore, the proper one to 
charge. It. appears, however, from plaintiffs' 
memorandum of account that interest has 
already been charged up to 11th August and 
4th August, 1913 in resport of the steel 
plates, and 7th August 1913 in respect of the 
steel bars. Plaintiffs, therefore, are entitled 
to interest only from those dates /. «■., 


from 12tli August 1913 on Rs. 055-8-11, 5th 
August 1913 on Rs. 028-14-9 and 8th August 
1913 on Rs. 903-7-9 to date of suit riz. 9 25th 
February . 1914. This, however, comes to 
more than Rs. 50, the actual amount claimed 
in the plaint. 

1 accordingly pass a decree for the recovery 
from defendants of Rs. 2,247-15-5, as claimed, 
with interest thereon at 0 per cent, per annum 
from date of suit till payment and costs of 
the suit. 

Suit decreed. 


MADRAS' HIGH COURT. 
Sr.cnxo Civil. Aitkai. No. 1845 of 1911. 

February 11, 1913. 

Present :—Justice Sir Ralph Henson, 
and Mr. Justice Sundara Aiyar. 

DA R KH A LINGAYYA—Dkfkxdant— 

Appellant 


versus 

I) A R H11A K A N A K A MM A — Fi.ainti ff— 

Respondent. 

Hnnln Lmr —II «//•*!#- -Maintenance-—Absolute riijlit 
--II itlmr hit run/ i ndefn-inlent menus of sn }*j>ort y tehelher 
ilebii / rul from elaimimj maintenance ant of her bus- 
bainls estate. 

The right of a Hindu widow of a eo-parcener to he 
maintained out of the family property is an absolute 
right due to her membership in the family and does 
not depend upon her necessity arising from her want 
of other means to support herself, fp. 201, col. 1.] 

Therefore, a widow who is able to maintain herself 
out of other property is not debarred from claiming 
maintenance out of her husband’s estate. [ p. 201, 
col. 2.! 

Second appeal from the decree of the 
Court of the Temporary Subordinate Judge 
of Masulipatam, in Appeal Suit No. 722 of 
1910, preferred against that of the 
Court of the Additional District Munsif of 
Masulipatam in Original Suit No. 451 
of 1909. 


Mr. | r . Ramcsam, for the Appellant. 

Mr. P. Xagaldinstumum, for the Respond¬ 
ent. 

JUDGMENT.—The plaintiff, a Hindu 

widow, instituted the suit which has given 
rise to this second appeal for maintenance 
against the defendant, her husband's brother. 
Ruth the lower Courts have found that the 
defendant is in possession of family property 
yielding about Rs. 100 a year. The 
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plaintiff has private property out of which 
she could get Rs. 40 or Rs. 50 a year. The 
lower Courts liave awarded to the plaintiff 
Rs. 20 a year. Mr. Ramesam for the defend¬ 
ant contends in second appeal that the income 
of the family property being small, and the 
plaintiff having independent means of main¬ 
tenance, she is not entitled to get mainten¬ 
ance out of her deceased husband's estate. 
His argument is that a widow who is able 
to maintain herself out of other property 
has no right to claim out of her husband’s 
estate anything for that purpose. In our 
opinion this view cannot be supported. It is 
based on an entirely wrong conception of the 
right sought to be enforced. The wives 
of the male co-parceners in a Hindu family 
are not entitled to equal shares with the 
males in the family estate, nor do they take 
their husband’s shares by representation on 
their death, but in place thereof they are 
entitled to a portion of their estate for 
their enjoyment during their life-time, 
sufficient to maintain them in comfort 
according to the means of the family. This 
is an absolute right due to their membership 
in the family and does not depend on their 
necessity arising from their want of other 
means to support themselves. At a partition 
made by the husband during his life-time 
between his sons his wife was, at one time, 
entitled to an equal share with his sons. 
Mitaksliara , Chapters 1 and 2, SI ok as 8 and 9. 
According to the Dayabhaga the husband's 
undivided share descends to his widow in 
its entirety. According to Katyayana , the 
widow may claim either a portion of the 
estate or an allowance for her maintenance. 
The same view is maintained by Yrihaspathi. 
[See G. Sirkar Sastri s \ iraiuitrodaya, page 
173.] Mr. Ramesam relies on Ramawati 
Koerw. Manjhari Koer { 1) in support of 
his contention. That case no doubt is in 
bis favour. But with all deference, we are 
unable to concur in the view taken there. 
The authorities cited in the judgment do not 
support the view. The passage cited from 
Mr. May lie’s work shows only that the 
private means of a widow may be taken 
into account in determining the quantum of 
maintenance to be decreed to her. The 
decision of the Privy Council in Narayan Rao 


Rama Chandra Pant v . Ramabar (2) has 
really no bearing on the point. Mr. Sirkar 
Sastri's view in his book on Hindu Law is 
not to the effect that the right to mainten¬ 
ance can be extinguished by the possession of 
other property by the widow. We must 
hold that the plaintiff is entitled to some 
maintenance out of her husband's estate. 

We cannot say that the amount awarded is 
excessive. 

^ e dismiss the second appeal with costs. 

, „ r . Appeal dismissed. 

(2) or. A. 1U; 3 n. 415; 0 C. L. K. 162. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 80 op 1914. 

December 23, 1914. 

Present:—M y. Lindsay, J. C. 

ABDUL KARIM and others—Plaintiffs 

—Appellants 
versus 

ABDUL RAZZAK and another— 

D E PE N D ANTS RESPONDS NTS. 

Hnuh, law—Divorce among Wader-Change of 
religion, effect oj—legitimacy disputed-Parents, lawful 
union between, shown to be impossible—Treatment as 
^Jdnrate son evidence as to, force of—Presumption. 

1 ho Hindu Law does not recognise divorce, although 
the Courts do recognise divorce amongst Hindus 
upon proof of a custom allowing it. p. 203, col. 1.] 

Under the Hindu Law a change of religion does not 
dissolve the marriage tie. p. 203. c »1. 1. : 

In cases where legitimacy of a person is disputed 
and it is shown that a lawful union between his 
parents was impossible, but at the same time there is 
plenty of evidence as to treatment of that person as 
a legitimate son, the presumption arising from the 
course of treatment of this kind is a very weak one 
and must yield to proof of circumstances which, when 
established, preclude all possibility-of a lawful union 

between his parents. [ p. 203, col. 2.] 

Appeal from the decree of the Subordinate 
Judge, Lucknow, dated the 18th April 1913. 

Syed Zahar Ahmad , for the Appellants. 

Mirza Sami [Jllah Beg, for the Respondents. 


JUDGMENT.—This was a suit by the 
plaintiffs for the recovery of a share of 
property alleged to have been left by one 
Abdul Aziz, who is said to have died in 
or about the year 1894. The principal 
plaintiff in the case was Abdul Karim, 
who described himself in the plaint as 


(0 4 C. L. J. 74. 




202 


INDIAN OASES. 


[1915 


ABDUL KAIMM V. ABDUL RAZ/.AK. 


being the son of Abdul Aziz. The other 
two plaintiffs are persons to whom this 
plaintiff, Abdul Karim, has transferred a 
portion of his claim. The defendants to 
the suit were Abdul Razzak, a brother of 
the deceased Abdul Aziz, and Muaanr.nnt 
Wazir Regain, who was a widow of Ahdul 
Aziz and alleged to be the step-mother of 
the plaintiff, Ahdul Karim. Roth these 
defendants denied the legitimacy of Abdul 
Karim. They asserted that he had got no 
right to succeed to any property left by 
Abdul Aziz. The property to which the 
plaintiffs laid claim was described in live 
lists attached to the plaint. Lists Nos. 1 tot 
related to certain items of property, moveable 
and immoveable, which, it was said, were in 
possession of Abdul Aziz at the time of his 
death. The property in list No. o consisted of 
four items, namely, certain plots of immove¬ 
able property, which it was said had been 
mortgaged under mortgage-deeds executed 
in favour of the first plaintiff, Abdul Karim. 
There were two mortgage-deeds executed 
in respect of item No. *1- and one each in 
respect of the remaining three items. With 
regard to item No. 1, it appears that the 
mortgage of this piece of property was 
executed after the death of Abdul Aziz at 
a time when the first defendant, Abdul 
Hazzak, was acting as the legally appointed 
guardian of the person and property of (ho 
plaintiff No. 1. With regard to the pro¬ 
perty specified in the first. 4 lists attached 
to the plaint, the case for the defendants 
was that this property was not the sole 
property of Abdul Aziz. In fact it was 
stated that although certain documents of 
title relating to properties described in these 
lists had been executed in the name of 
Abdul Aziz, the money spent on acquiring 
them belonged to Abdul Aziz’s father, one 
Abdul Rahim. As regards the mortgages 
to which list No. b related, the case was 
that those mortgages were taken ismfarzi in 
the name of Abdul Karim and conveyed 
no title to him. The Court of first instance 
lias dismissed the suit in /•>/,, am | (} l0 

plaintiffs come here in appeal. The first 
and most important question for determina¬ 
tion here is as to the status of the plaintiff 
Alalnl Karim. Is it or is it not proved 
that, he is a legitimate son of the deceased 
Abdul Aziz, from whom ho claims? A mini- 
er of facts bearing upon this question of 


status of Abdul Karim are admitted and 
beyond dispute. It is clear that Abdul Aziz 
was married lawfully to the second defendant 
in the case, Mnsaniuwt Wazir Begam. Some 
time after this marriage, it is admitted that 
Abdul Aziz contracted some sort of union 
with a sweeper woman, whose name was 
M/rsmnmal Radhia. The case fortlie plaintiffs 
was that this woman had been divorced by 
her husband Jia Lai, a sweeper, that she 
had afterwards been converted to Islam 
and that following on her conversion she 
had contracted a valid marriage, nikah , with 
Ahdul Aziz. Tin •re can he no doubt that 
Abdul Aziz for a good many years before bis 
death lived constantly with this woman, 
who is said to have taken the name of 
Alarakhi after her marriage. Jt is also 
clear that by this w'man Abdul Aziz bad 
several children and there seems to be no 


(Inuht that the woman and her children 
and Abdul Aziz all lived together in a 
portion of what had once been the family 
house. After Abdul Aziz's death the defend¬ 
ant Abdul Razzak got himself appointed 
guardian of the person and property of the 
children, whom his brother Abdul Aziz bad 
lelt by this woman. This guardianship 
seems to have continued until the first 
plaintiff, Abdul Karim, came of age. The 
suit was, therefore, one really of a two-fold 
nature. It was partly a suit to recover 
property under a title of inheritance, and 
partly a suit as against the guardian, 
Abdul Razzak to compel him to restore 
the property which, it, was alleged, was 
the property <>| the first plaintiff who had 
hern his ward. A good deal of evidence 
was produced in the case and it lias been 
conceded on behalf of the respondents hero 
that there is plenty of material on the 

record to show that Abdul Aziz in his life- 

time and alter him the defendant, Abdul 
Razzak treated the plaintiff, Abdul Karim, 
as il he wore the legitimate son of Abdul 
Aziz. It is argued, however, that in spite 
ot this treatment the other facts which 
appear in the case preclude the conclusion 
that the first plaintiff was of legitimate 
descent. I'ho story of Mnsammat Alarakhi, 
" h° was called as a witness in the case, 
N\ns to the effect that she had once been 
married to .La Lai, a sweeper, and that 
shortly alter her marriage she attracted the 

attention ol Alxlul Aziz. She stated in her 
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evidence that there never had been any 
guilty intimacy between her and Abdul Aziz. 
Nevertheless she had to concede that her 
husband suspected her of misconduct. She 
said that her husband had put her away* 
that after lie had put her away she became 
a convert and was married within a few 
days of her conversion to Abdul Aziz. 
The evidence relating to the conversion and 
to tlie marriage of Mn.sammat Alarakhi 
with Abdul Aziz is rather scanty, and it is 
doubtful whether a Court would be justified 
in finding on such evidence that a valid 
union between these two persons had taken 
place. However, it would be needless for 
me to discuss this portion of the case, for, 
as contended on behalf of the respondents, 
the first thing which had to he established 
in order to make out that there had been a 
valid marriage between these parties was 
that the woman Alarakhi, formerly Musam- 
mnt Radhia, had been validly divorced by 
hei v husband. Musammat Radhia and her 
husband Nr ere Hindus and the Hindu Law- 
does not recognize divorce, although the 
Courts do amongst Hindus recognise 
divorce, upon proof of a custom allowing it. 
Incidentally it may be mentioned that under 
the Hindu Law- change of religion would 
not dissolve .the marriage tie; and, there¬ 
fore, even if it could be held that M us am¬ 
nia t Radhia embraced Islam, as she says 
she did, the first marriage still remained 
binding. The question, therefore, is whether 
there is on record any evidence which 
would show that Jia Lai had lawfully put 
away his wife, Musammat Radhia, before 
she contracted an union with the deceased 
Abdul Aziz. As regards this portion of the 
ease we have only the statements of Mu- 
sammat Radhia (now Alarakhi) and her 
husband, Jia Lai. In her evidence Musam- 
viat Alarakhi spoke of a custom of divorce 
amongst her people by the decision of a 
panehayet , but she admitted in her statement 
that at the time her husband put her a way 
no such panehayet had been convened. All 
that she says is that her husbaud took 
her before the taluqdar of the village and 
announced his intention of giving her up 
as his wife. The account of the affair given 
by Jia Lai was that having had good reason s 
to suspect his wife of infidelity, he determin¬ 
ed to get rid of her. He took her accordingly 
to the landlord of his village and informed 


the latter that he intended renouncing 

I le !’: He sa f s further in the course of his 
evidence that twenty-five people of his 
bu-adn were with him at the time a of a t ' 
ment which conflicts with the story told by 
he woman. He further mentions that at 
the time of giving up the woman he crossed 
a lath, seven times and broke a potsherd 
J.a Lai says after this took place, he left the 
village and went to Hardoi where lie remained 
tor sixteen or seventeen years. 11 can hardly 
he contended that this scanty evidence is 
any proof of a custom among the sweeper 
class allowing divorce. In fact there is no 
evidence of any custom at all. ft may be 
perhaps that the incidents which Jia Lai 
refers to in his statement, namely, the 
crossing o the lathi and the breaking of the 
potshero, have some connection with a custom 
o divorce, hut the fact remains that there is 

no direct evidence that any such custom 

obtains. It must be held, therefore, 

hat so far as the evidence on the 
record goes there is no proof whfltever 

that the marriage tie between Jia Lai and 

1" S . ; V ' e " as ever dissolved i„ any wav 

winch the law or the Courts can recognise. 
Probablj what took place was that Jia Lai 
finding Ins wife unfaithful to him, gave her 
up and deserted her. Thereupon she came 
under the protection of Abdul Aziz. lt 

be, as alleged by the plaintiffs, that Abdul 

A/iz did go through the form of a nikah 
ceremony with this woman after she had 
become a Muhammadan; but even if this be 
assumed, there remains the fact that her 
existing marriage with Jia Lai was an obstacle 
to any lawful union. On this ground, there 
fore 1 must hold that the finding of the 
Court below that Abdul Karim is not the 
legitimate son of Abdul Aziz must be 
maintained 1 do not. ignore the fact which 
is admitted by the respondents that there A 

a great deal of evidence of treatment in this 

case that is to say, evidence which goes 
to show that Abdul Aziz was fond of these 
children whom this woman had borne to him 
and that lie treated them as legitimate 
offspring At the best, however, the 
presumption which arises from a course Jf 
treatment of this kind is a very weak one 
and must yield to proof of circumstances 
vvh.cb, when established, preclude all p OS ? 
sibihty of a lawful union between P flie 
parents. On this part of the case, there. 
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fore, my finding is against the appellants. 
The result of this finding is to dispose of a 
large portion of the claim which was set up 
by Abdul Karim and the other plaintiffs in 
the Court of first instance. It follows that 
even if, as is alleged, all the property 
described in lists Nos. 1 to 4 attached to 
the plaint did belong to Abdul Aziz at the 
time of his death, the first plaintiff and 
his transferees, plaintiffs Nos. - and d, can 
have no claim against it. 

There remains the case of the property 
specified in list No, i, that is to sa t \, 
property which was held in mortgage under 
deeds which were executed in the name 
of the plaintiff, Abdul Karim as mortgagee. 
1 have already mentioned that then* are 
five mortgages covering tin* four items of 
property set out in list No. 5. lour of these 
were executed at the end of 1 S!l> or tin* 
beginning of 1804, just before the death of 
Abdul Aziz, and in all of these cases the 
plaintiff, Abdul Karim, is described as the 
mortgagee and as the son ot Abdul Aziz. 
The defence as regards these mortgages 
was that they were i*ni J<n:i and that the 
money was advanced really by Abdul Rahim, 
who was the father of Abdul Aziz. The 
lower Court in this connection seems to have 
made out a case which was not set up by 
the defence. The Subordinate Judge, acting 
upon some evidence which was produced 
before him,came to the conclusion that Abdul 
Rahim and his two sons, Abdul Aziz and 
Abdul liazzak, lived together as il they 
were members of a joint Hindu Inmily. lb* 
came to the conclusion that tlu* incomes 
which were earned by the persons were 
thrown in some way or other into a joint 
stock and treated as joint family properly 
and he concluded that these sums of money, 
advanced under the mortgages we are now 
considering, must have been money belonging 
to tin* joint family. It certainly cannot be 
doubted that at the time these* particular 
mortgages were executed, Abdul Karim was 
a child of tender years and it is not to lu* 
believed, therefore, that he had any money 
of his own which he could advance on the 
mortgages. Still we have it proved that at 
the time these mortgages were executed, 
Abdul Aziz was living with Mnsmnmat 
Alarakhi and the children she had borne 
to him, and if is also proved that 


Abdul Aziz was exercising his profes¬ 
sion as a physician and earning a respectable 
income. Further, there is plenty of evidence 
coming out of the mouth of the defendants 
own witnesses to show that after Abdul Aziz 
took up with the sweeper woman, the rest of 
his family had very little intercourse with 
him. In fact, it may he taken as fairly 
certain that tin* cohabitation of Abdul Aziz 
with the sweeper woman resulted in 

his being ostracized by his family and 
relations It is not the least likely in 
such circumstances that any money 

which Abdul Aziz was earning was thrown 
by him into any common stock with 
the earnings of his father or his brother. On 
the contrary tlu* reasonable presumption is 
that whatever Abdul Aziz earned lie kept for 
himself and for his family. When we find, 
therefore, that these mortgage-deeds were 
executed within a few months of the death 
of Abdul Aziz, that Abdul Aziz was fond of 
this woman, Alarakhi, and her children, that 
he was living more or less apart from the 
rest of his family and that he was earning ft 
decent income, the reasonable inference to he 
drawn is that Abdul Aziz advanced money 
on the mortgages intending to make a pro¬ 
vision for his son, Abdul Karim. In the 
face of these circumstances the burden of 
proof lay heavily upon the defendants to 
show that the money lent under these mort¬ 
gages had been advanced by Abdul Aziz’s 
father, Abdul Rahim. The burden was not 
discharged. In fact there is no respectable 
e\ideiiee of any kind to establish this defence. 

There is of course the story of Abdul 
Rnzzuk, but 1 could not possibly accept this 
man's evidence regarding any matter with¬ 
out. tlu* strongest possible corroboration. It is 
proved to my satisfaction that in the course 
of his evidence before the Court 
below he perjured himself times and 
again. 1 hold, therefore, that as regards the 
four mortgages which were executed just 
before the death of Abdul Aziz, the plaintiff 
is entitled to have it decided in his favour 
that the mortgagee-interests arising out of 
those transactions belong to him. There 
remains the fifth mortgage,which covers item 
No. I described in list No. 5. This was a 
mortgage of a grove, a house and some other 
property executed in the name of Abdul 
Karim on the 16th of February 1896 to 
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secure a loan of Rs. 700. This mortgage 
was executed after the defendant Abdul 
Razzak had been made a guardian of the 
person and property of the minor Abdul 
Karim. As regards this transaction too 
the defence was that it was henmni. Abdul 
Razzak’s story was that the money was his 
own and that he had taken the mortgage 
in the name of Abdul Karim. The only 
explanation which he was able to give of this 
somewhat curious piece of dealing was that 
he had got the deed executed in favour 
of the minor, so that he might himself 
avoid all appearance of transgressing the 
Muhammadan Law against the taking of 
interest. According to Alarakhi’s story 
Abdul Razzak, after the death of Abdul Aziz, 
took this money Rs. 700, from her and 
advanced it on the mortgage in question. 
Musammat Alarakhi is of course an interested 
witness and the story she has told in Court 
is not perhaps to be relied upon in all 
respects, but as regards truthfulness, I think, 
it may well be said that her statement com¬ 
mands more respect than the statement 
of the defendant Abdul Razzak. It 
seems to me from all the circumstances 
of the case extremely probable that 
after Abdul Aziz died, the defendant Abdul 
Razzak, taking advantage of his position, 
proceeded to lay his hands upon all the pro¬ 
perty which came within his reach and 
although it is in evidence that for a short 
time he made some scanty provision for the 
maintenance of Musammat Alarakhi, it also 
appears that he afterwards turned her out 
of the family house. 1 do not for one moment 
believe the version which Abdul Razzak gives 
about the lending of this money on mortgage, 
and I think I may safely accept Alarakhi’s 
story when she says that she gave up Rs. 700 
to Abdul Razzak in order that a mortgage 
might be taken in favour of her son, Abdul 
Karim, whom she described as being the 
real owner of the mortgagee-interests. 1 
find, therefore, in favour of the appellants 
that Abdul Karim is the owner of the mort¬ 
gagee-interests referred to in list No. 5 
attached to the plaint. 

Appeal partly alloiced. 


MADRAS HIGH COURT. 

Skcond Civil Appeal Xo. 2797 of 191;?. 

December 17, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Tyabji. 

Smvvar KAMURUDEEN SAHIB and 

OTH E US— P LAI NT1FFS—Al’PF LLANTS 

rsiis 

NOOR MAHOMED USMAN SAHIB am, 
others—-Defendants—Respondents. 

C,cil Procedure Code (Act T* oj 19084, s. 66 —Auction- 
pit re ha no I , amt ayannst, ichcn maintainable- — Presumption. 

I ransfer of title by henamidar, ho tv created _ Trust 

rerbal , ichether ralid. ’ 

A Court auction-purchaser must be treated as the 
leal purchaser for all purposes so long as the suit is 
brought against him and not by him except in the 
eases provided for by clause 2 of section 66 of the 
Civil Procedure Code, 1908. [p. 206, col. 1 .] 

The mere consent or permission to hold possession 
given after the Transfer of Property Act came into 
force, cannot transfer title from a benamUUir to a real 
owner, [p. 207, col. 1 .] 

Where it was alleged that the auction-purchaser 

was put m possession of the properties as a trustee 

for the real purchaser but no valid trust deed was 
produced: 

tlmt the suit was hat-red hy section 60 of the 
(.ml Procedure Code, 1908. [p. 208, col. 2A 

Ka nd a so inn y Pi Hay v. Ramjasaicmy Xainor. 161 nd 
C as. 30; 12 M. L. T. 211; (1912) M. W. N. 882; 23 Al.L 
J. 301; 36 M. 564at p.567, Monappa v. Snrappa 11 AJ 
23-1; Musammat Buliuns Koicur v. Laf/a Bu/tooree La if 
1-1 M. T. A. 496; 18 W. R. 157; 10 B. L. R. 159 (p, (j )■ 

3SarP. C J. 69; 20 Eng. Rep. 871, Lolhce Xaraiii 
lu>U C notedh ry v. Kafypuddo Bandopadhiac 2 I A 154- 
23 W. R. 358, distinguished. ’ 

Bishan Dial v. Ghazi-nd-din, 23 A. 175- \ \y v 
(1901)44, Petherpernmal Cliettij v. Maniandy Sercai 35 
C 551 at p. 558; 12 C.W.N. 562; 7 C.L.J. 528; 5 A.L.J. 

14 **ur. 108; JO Born. L. R. 590; 18 M L J 

277; 4 M. L. T. 12; 4 L. B. R. 266; 35 I. A. 98 (P C ) 
followed. n 

Sankiin 111 Xayar v.Xarayanan Xambtulri, 17 M. 282; 

4 M. h. J. 65, Xatesa Ayyar v. Yenlcataramaytjan , 6 
M. 135; Minaksln Animal v. Kalianarama Rauer 20 AI 
349; 7 M. L. J. 213, distinguished. ’ 

Second appeal against the decree of the 
District Court of North Arcot, in Appeal 
Suit Ao. 857 of 1918, preferred against 
that of the DistrictMunsif of Vellore, in Ori¬ 
ginal Suit No. 285 of 1911. 

-^l-i-• T. _Zt. Bamachanclra Aiyar. for thp 
Appellants. 

Ananthaknshna Aiyar, for 


the 


Mr. C. V. 

Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiffs are the 
appellants. They are the heirs of one Abdul 
Dummy Sahib, deceased. Their case is that 
Abdul Gannay Sahib, in order to defraud 
his creditors, purchased the plaint properties 
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in the name of Nocr Abdul Kadir Sahib, 
in a Court auction sale held in execution 
nf the decree passed against Abdul (lannay 
Sahib and that in pursuance of the same 
scheme, he (Abul Gannay) put Abdul Kadir 
Sahib in possession of the properties, but 
on the understanding that Abdul Kadir 
should be a trustee of the property lor 
Abdul (lannay Sahib and make over all 
the profits to Abdul (lannay till such time 
as Abdul Gammy could safely take back 
actual possession. The Court auction-sale 
took place in November 1S9S and it was 
confirmed in January 1899, though the 
sale-certificate seems to have been issued 
only in June 1899. The possession of Abdul 
Kadir Sahib began in the beginning ol 
1899. evidently as soon as the sale was 
confirmed in January 1899. 

The lower Court* dismissed the suit of 
the plaintiffs on the strength of the provi¬ 
sions of section l>b of the Civil Procedure 
(.’ode. They held that the effect of that 
section was not affected by the allegation 
in the plaint that tili October 1000 the 
hriKimithir (Abdul Kadir Sahib) and his 
heirs, the defendants, had been regularly 
paying the profits of the properties to 
Abdul (lannay Sahib and his heirs, the 
plaintiffs, in pursuance of the arrangement 
of January 1899. 

It is aigued in second appeal, so lar 
as J have followed the arguments of the 
appellants learned Vakil, Mi. T. U. 
Kamachandraier, that as Abdul (lannay 
put Abdul Kadir in possession of the 
properties in January 1899 and as Abdul 
Kadir took upon himself the duties of a 
trustee in respect of these properties for 

Abdul Gammy, Section GG of the Civil Proce¬ 
dure Code cannot be an obstruction to the 
success of the plaintiffs’ suit which is 
brought by the beneficiaries against the heirs 
of the trustee. 

As regards the provisions * of .section GG, 
Civil Procedure f'ode, I see no reason («• 
depart fmni the opinion I gave expression to 
in the case Ktindnsatnni/ I’tlhn/ v. /i’<#//#/»/*#///*/>/// 
A' inuar (1). The verbal changes introduced in 
the old section .‘>17 by clause (l) of the 

l 1) Hi lllll. CllS. .*{0; ,‘Ui M. r,(J | p. 007; 1- M. b. T. 
211; (10121 M. \V. N. SS2; 2:: M. I,. .1. :«»!. 


present section GG make it clear, to my mind, 
that when the certified purchaser or any 
other person claiming title under a purchase 
certified by the Court” is the defendant in 
a suit, he is entitled to plead that his 
purchase cannot be made out to be benami 
by the plaintiff of that suit owing to the 
interposition of the statutory bar raised 
by the section GG, and that the Court 
auction-purchase should be treated by the 
Court as a fully operative conveyance 
by reason of the purchaser’s occupying the 
advantageous position of the defendant in 
the suit, even though it might have been 
a hrmi.ni purchase. It follows that the 
Court auction-purchaser must he treated 
as the real purchaser for all purposes so 
long as the suit is brought against and 
not by him (or those claiming under him), 
excepting in the cases provided for by 
clause ( -) o! section GG. The present is 
not a case coming within any of the 
exceptions mentioned in the clause (2) and 
hence, in my opinion, it should be taken 
that the defendants are the persons owning 
the full legal and equitable titles in the plaint 
properties for the purpose of the decision of 
this suit 1 rought against them. In other 
words, if Abdul Kadir should be treated as a 
real purchase)-, then the title fully vested 
in Abdul Kadir in January 1899. By the 
change introduced in the wording of this 
provision in the new Code, persons claiming 
title under Abdul Kadir became also the 
real owners of the property as they claim 
title under that same purchase by Abdul 
Kadir. Their title cannot bo lost unless 
Abdul Kadir or themselves have created 
afterwards a valid trust in favour of Abdul 
(lannay oi- his heirs. Under the Trusts Act, 
section 5, “No trust in relation to immove¬ 
able property is valid unless declared by ft 
noil-testamentary instrument in writing 
signed by the author of the trust or 
the trustee and registered, or by the Will 
of the author of the trust or of the trustee.” 
It is nnt alleged that Abdul Kadir or the 
defendants have, by a registered nonr 
testamentary instrument or by ft Will, created 
any such trust. As regards mere possession, 
even taking it that Abdul Gammy and his 
heirs were in possession from January 1899 
(ill October 1909, by reason of receiving 
lbe profits as alleged in tlie plaint, the 
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plaintiffs could not have obtained any title 
by adverse possession, as they were notin 
possession for the statutory period of twelve 
years before their receipt of profits ceased 
according to the plaintiffs’ own case. 

As for the cases Monoppa v. Surappa (2\ 
Musammat- Biiliuus Boicar v. Balia Buhooree 
Loll (3) and LoJchee Narain Boy Chowd/mj v. 
Kalypuddo Bandupadhya{ 4), quoted on plaint¬ 
iffs' side, these decisions have been considered 
in the case Bislian Dial v. < Ilia zi-ad-din (5), 
and the learned Judges, following the dic¬ 
tum of their Lordships of the Privy 
Council found in one of these very cases, 
Mussammat Bakuns Kotcur v. Lalla Buhooree 
Lull (3), held that the mere permission 
to hold possession cannot alone give 
or transfer a title from the benamidar to 
the real owner” and they also point out 
that the cases relied on were decided before 
the passing of the Transfer of Property 
Act of 1882. It seems to me clear that 
mere conduct or mere permission to hold 
possession given after the Transfer of 
Property Act came into force, cannot 
transfer title from one party to another. 

On these grounds I hold that the lower 
Courts were right in dismissing the plaint¬ 
iffs’ suit and I would, therefore, dismiss 
the second appeal with costs. 

Tvaijji, J.— This appeal arises out of a 
suit for establishing the plaintiffs’ right 
to the properties referred to in the plaint 
and for directing the defendants to deliver 
the properties to the plaintiffs. The defence 
is that section 66 of the Civil Procedure 
Code is a bar to the suit. 

It is not denied that the defendant is 
a person claiming title under a purchase 
certified by the Court” and I, therefore, 
see great difficulty in reading section 66, 
sub-section (1), in such a manner as to 
prevent the bar against the plaintiffs’ suit. 
The appellant relies, however, in the first 
instance, on the arguments based on a 
dictum cited with approval by the Privy 
Council in Belherpen 1 mol (Jhefty v. Muniandy 


(2) 11 M. 231, 

(3) 14 M. r. A. 496; 18 W. It. 157; 10 13. L. It. 
(P. C.) ; 20 E. It. 871; 3 Sar. P. C. J. G9. 

(4) 2 I. A. 154; 23 VV. R. 35S. 

(5) 23 A. 175; A. W. N. (1901) 44.] 
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(6) from Mayne's Hindu Law to 
the effect that where a transaction is 
once made out to be a mere benami. it is 
evident that the benamidar absolutely dis 

TZllZ"\ , li, t T| » 

^ th ® defendant was a benamidar and 

nnd ti r I 0, V» ISn0t a at all 

•ukI the plaintiff must succeed in the suit 

But ,t seems to me that this is exactly the 
course of action against which section GG 
is directed. Section GG is intended to prevent 
it being set up „i Court that a purchase 
at auction-.sale was benami f or the plaintiff 
except m the three classes of cases mentioned 
m sub-section (2) : Finrf, a suit for a 

declaration hat the name in the certi¬ 
ficate of sale was inserted fraudulently- 
scemid/y, a suit for a declaration that the 
name was inserted in the certificate without 
the consent of the real purchaser ; third!,/ 
a suit based on the right of a third person’ 
Mho does not himself claim to be the real 
purchaser but claims to be entitled to proceed 
against the property on the ground that 
though it is nominally sold to the certified 
purchaser, yet it is liable to satisfy the 
claim of such third person against the real 
owner bach o the three cases refer to 
case where the plaintiff has not been a party 
to any fraud, but wishes to g et to rid 3 
the effect of an attempted fraud against 
himself by the certified purchaser with or 
without the connivance of the real owner 
or real purchaser as the case may be It 

cannot be contended that the present suit 

comes under any of the three classes of 

SU1 ts a 

Reliance is then placed upon the cases 

Monappu v. Swap pa (2), Sanknmu Nayar v 

JSarayanan NamhuJri (7), Nolen Ay,jar v 

Vcnkatramayyan (S) and Mlnakslu Ammal v 
Kalianarama Bayer ( 9 ). 

Monappa' s case(2) proceeds on a basis which 
i seems to me, is no more applicable in 

Its 100 b 1 T° Vea £ le Pr ° PeHy exce eding 
Ks. 100 in value after the Transfer of 

1 roperty Act has come into operation. Fol 


- - 2 3 4 5 f LV 661 at l’- oSS; 12 V. \\. X. 6 6 9, 7 ,, r . 

o28; o A. L. .1. 290; 1 4 Bur L E 10K. in ’n ■ , ' ' 

5Ut. ; IS it. L. J. 277,- -1 At. L.T. 12/4 L B ’ £ 

1. A. 98 (P. C-). ’ U - - bl> ! 3 o 

(7) 17 Al. 282; 4 M. L. J. 05. 

(8) 0 M. 135. 

(y; 20 M. 349; 7 Al. L. J. 213. 
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it is held there that, although the purchase 
;it the auction-sale passed title to the person 
in whose name the certificate was made 
out, yet subsequently there was some conduct 
on the part of the purchaser which operated 
as a re-transfer to the claimant. 1 lie 
Transfer of Property Act now lays down 
in which ways alone a transfer of immove¬ 
able property of such value can be made 
and it is not alleged that there is anything 
that can satisfy the requirements of the Act. 
The question, therefore, remains whether, at 
the time of the Court auction, any transfer 
was effected to the person who was cer¬ 
tified as the purchaser and on that question 
section GO, sub-section (I), provides that the 
title of the certified purchaser cannot be 
attacked on the ground that the purchase 
was made on behalf of the plaintiff. 


The other case relied upon by the appel¬ 
lant, Sank nun i Xaparx. Xannjanan Xambmlri 
(7), is also distinguishable. There the 
Court held that the transaction was not a 
bcnami transaction. The facts of that case 
did not fall within section 317 of the old 
Code corresponding to section GG (l). There 
the property was purchased by one Ivaman 
Nambyar as manager on behalf of the 
plaintiff, who was a minor; f the learned 
Judges speak of him both as manager and 
as agent). Hainan Nambyar acknowledged 
himself as the manager or agent and 
acted as such. The first defendant succeeded 
him as manager or agent and he for the 
first time set up his own title. The suit 
was brought by the plaintiff on attaining 
majority to have his own title declared. 
The case would now apparently fall under 
the first or second of the three classes of 
suits excepted in section GG (,-). That 
sub-section did not form part of the earlier 

Code. 

I need not refer in detail h> the other 
two eases. Finally, if was argued that sec¬ 
tion 66 itself recognises a distinction be¬ 
tween the real purchaser and the purchaser 
certified as such in the sale certificate. 
That fact does u ut favour the appellant.-. 
The section recognises the distinction and 
also specifies the cases in which the 
certified purchaser may la* ousted by the 
real owner or the real purchaser. The ease 
before us is not one of those specified. 


I agree, therefore, that the appeal should 
be dismissed with costs. 

. 1 pp< a l d is n i issed . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fikst Civil Appeal No. 149 or 1912. 

February 9, 1915. 

Present: —Mr. Lindsay, J. C., and 
Pandit Kanhaiya Lai, A. J. C. 

Hahn NARENDRA BAHADUR SINGH— 

Plai nti ff—Appellant 


versus 

SheWi WALl MUHAMMAD and otheks— 

De PE X HANTS—HesPOK DK NTS. 

Hre-emption. suit far — Sale, subject ta mortgage — 
Possession, ph gsieal , property incapable of —Mortgagee 
in j a isscss in ii — I ’endec snbsegnentl ij taking possession 
train mortgagee—llegistration of sale-deed, date of, 
limitation stinting from—Limitation .|r/ (IX of lOOSh 

Sell . /, Art. 10. 

Where a certain :en- i ndn ri property in possession 
of mortgagees ami incapable of physical possession 
at i In* time of sale is tmnsferred by a registered 
side-deed subject to i In* mortgage. I be limitation for 
a pre-emption suit runs from the date when the 
sale-deed is registered, and not from the date when 
the vendee takes possession of the property from the 
mortgagees. p. 200, col. 1. 

Hat nI Heynm v. Mansur Ali Kirin , 2f A. 17; H 
Horn. L. it. 707; 5 C. W. N. 888 (P. CM; 28 

I. A. 218 and I'aglninoth Ha, shad v. Ham Vagal, 7 0. 

I I . 8, referred to. 

Mr. A. P. Sen, for the Appellant. 

Mi p/a Sami l r lla/i Peg, for Respondents 

Nos. 2, 3, 4, G, 7, S, 10, 11 and 12. 


JUDGMENT.—This appeal arises out of 
a suit for pre-emption, brought by the 
plaintiff-appellant in respect of certain 
zemindnri property sold by Balm Kftlika 
Bakhsli Singh, father of defendant No. 27, 
in favour of defendants Nos. 1 to 2G on the 
Gib May 1907. The deed of sale was 
registered on the 7th May 1907. The suit 
was brought on the 17th June 1912, that 
is, more than five years after the date of 
registration. 

The Court below dismissed it on the 
ground that the claim was barred by 
limitation. Article 10 of the Indian Limita¬ 
tion Act provides a period of one year for 
suits to enforce a right of pre-emption from 
the date when the purchaser takes uudex* 
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the sale sought to be impeached, physical 
possession of the whole of the property 
sold, or where the subject of the sale does 
not admit of physical possession, when the 
instrument of sale is registered. It is 
.contended on behalf of the plaintiff-appellant 
that a portion of the property sold was in 
the possession of usufructuary mortgagees 
tor payment to whom Rs. 4,00J were left 
by the vendor out of the sale consideration 
with, the vendees, that the vendees did not 
pay that money and recover possession of 
that portion of the property till the 18th 
September 1911, and that the claim was 
within time from that date. But when 

property is sold subject to a mortgage, what 

is sold is the equity of redemption, which 
by its very nature, does not admit of physical 
possession at one time, though it may admit 
oi physical possession at another time, but 
tie law does not contemplate that the 
starting point of the period of limitation 
in such cases is to be postponed till it 
becomes capable of physical possession. A 
house m the occupation of a tenant or 
mortgagee may not admit of physical posses- 
sion till the tenancy or mortgage comes to 
an end, but the law does not permit a 
person claiming to pre-empt such a house 
to wait till the vendee has chosen to eject 
the tenant or redeem the mortgage. The 
capability of the property for physical 
possession is determined by the date of the 
sale. No vendor can give better possession 
than he himself enjoys, and unless the 
entire land of the village or mahal sold is 
in his actual cultivation, no delivery of 
physical possession at the time of the sale 
is possible. In Bitul Begum v. Manmr AU 
Ahan (1), their Lordships of the Privy 
Council, in discussing the limitation appli¬ 
cable to a suit brought to pre-empt certain 
property which had passed to a mortgagee 
by foreclosure observed The ‘ property 
sold, the subject of the sale,’ was in this 
case the o-annas 4-pie share of each of the 
three villages and the 8-anna share of the 
fourth. Various questions of more or less 
subtlety suggest themselves as to the relation 
of the holder of such a right to the posses¬ 
sion of the estate. All those questions are, 
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however, superseded by the ovtre.ne abso- 
lutenes.s of the language of the tenth 
Article of the Limitation Act. What 
iias to be considered is, as the High Court 
accurately formulated, the question, Does 
the property admit of physical possession? 
I lie word physical is of itself a strong 
"ord, highly restrictive of the kind of posses¬ 
sion indicated; and when it is found, as is 
pointed out by the High Court, that the 

7 'r- ,n SUC;essive enactments 
about the limitation of such suits gone on 

strengthening the ( language used,-first in 

b . prescribing possession,’ then in 1871 
requiring actuai possession,’ and finally in 
^^substituting the word ‘physical’ for 
actual, ,t is seen that that word has been 
very deliberately chosen and for a restrictive 
purpose. I heir Lordships are of opinion 
that the High Court are right in the con¬ 
clusion they have stated. Their Lordships 
consider that the expression used by Stuart 
O. J., in regard to the words ‘actual posses-’ 
s.on is applicable with still more certainty 
to the words physical possession’ and that 
what is meant is a personal and immediate 
possession That view was adopted bv 

n 13 *" P u Ohnnath Tar shad v . Ram 

Dayul (2), and it was held that the words 
physical possession” in Article 10 excluded 
any notmn of constructive possession by a 
landlord through his tenants. The property 

■sold in this case is a 10 biswas share of a 
village which has been formed into a sepa¬ 
rate mahal by partition. It is not shown that 
the land appertaining thereto is entirely 
in the cultivatory occupation of the vendor 
t he property did not, therefore, admit of 
physical possession on the date of the 
sale, and the present suit is beyond time. 

I he heirs of Sheikh Nasib, one of the 
respondents, who was a purchaser of a 6 pies 
share and is proved to have died a year a-o 

have moreover, not been brought on the 
record. 

idle appeal is, therefore, declared to have 
abated as against him, and is dismissed 
with costs as against the other defendants- 
respondents, who will get their costs from 
the plaintiff-appellant. 

(2) 7 0. C 8. Appeal * 4 '" wW - 
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MAIIAMA *111. I I V V. .SAMI CHKlil. 

MADRAS men COURT. 

Cmi Rkvision Petition No. 11A of PR 1. 

January 22, l- 1 1 5. 

l J reseat: —Mr. Justice Soshngiri Aiyar. 

M. A. R. am. C.». MARAYVA CHKTTV- 

Pl.AI XT1KF— PKTin0XEK 
reruns 

SAMI C1IETTI —Dkfenj)Ant—Resi-oxdent. 

I'iril Pi-ornhnv I'ihIi: (.1/7 l "/ 11 >0S^, 11 . AAA, 

] ( 2— Suit "" hrli'tlf of Jir’ii luj m ;<■ nirnitirr ns nijriit 
Othrr nirnihrrs ninth- /ilnintiffs, nftrr I»in Hut inn - Suit , 
irln’ihn ’ Inn'i'nl him itnlmn \<‘t (I A "/ 190X1. y. "22. 
ai>i>liriihilif ij "J. 

A snir on lielisilf nl’ n tinn l»y mu* of its purt ners :i> 
ntrrnr, once inyfinilrd within linn*, docs not heroine 
I im«*-hjHT<*d mecelx hermi-e it i> l»;invd n lien tin* 
other juirt tiers iim I n*» »ntrli t on record :»> eo-plaint ill's, 
[p. 210, ml. 2. ! 

Kiisln r t 'lm ini Il'ih i ranhis v. Sihjn I’mnl Sh n i'ii hi, 1/ 

H. HU; Yiiihlnl v. Shull Kim sal , 27 H. 127: I Horn. I.. 
R. 9(>X, followed. 

Petition, under section 25 of Act IX c:f 
1887, praying the High Court to revise 
the decree of the Court of the Additional 
District Munsif of Salem, in Small Cause Suit 
No. 255 of 1012, dated the Mh August 1012. 

PACTS.—The suit was for the recovery 
of money due upon dealings, instituted hy 
the pin in till' who has prefixed to his 
name the initials of his firm. The defend¬ 
ant contested the suit upon the ground, 
i tiler alin, that the suit was had for non¬ 
joinder of the other partners of the linn. 
The District Munsif dismissed the suit, 
holding that if the other partners were 
added the suit would heroine time-harred. 
Against this dismissal the plaintiff preferred 
this civil revision petition, under section 25 
of Act IX of 1887. 

Mr. K. .fagmimithu lii<'i\ for tlie Peti¬ 
tioner:-—The District Munsi f’s decree 

dismissing the suit cannot he supported. 
The suit was instituted hy the plaintilV as 
one of the partners of the linn and its 

accredited agent. Under Order XXX, 
rules 1 and 2, the defendant was entitled 
to insist on the disclosure of the names of 
the several partners. Kven after that the 
suit should proceed as if the several 
partners had heen named in the plaint, 
hut only in the name of the linn. See also 
Kasf arrhaml Hahiranlus y. Sm/n nmil 
Shriram (l) and Ymlilal v. Shah l\/ins/ml (;_M. 
Mr. U. I’ltiKs/intlmmi l{/rr, f.»r the Uespond- 

0) n ». n:t. 

(2) 27 II. 157: 1 Horn. L. R 9(1 x. 


e ,,t ; —The suit is instituted hy the plaint¬ 
iff not as a partner, but in his individual 
capacity. The amount is mentioned as 
having heen advanced hy him and not by 
the firm. The addition of the initials of 
the firm to the name of the plaintiff is 
merely descriptive of the plaintiff and is 
not intended to convey the idea that he 
was a partner of the firm and that it was 
the firm that was suing. The case of 

Knshir t'lmml Bah i rani an x. Sagannal Shriram 
(1) was that of a manager. In Yaihlal v. 
Sl.uli I\hnslml (2) the contention was that 
the plaintiff was solely entitled. Both 
those eases do not apply to the facts of 

this case. 

J UDU M KNT.—The decision of the 
District Munsif upon the second point is 
clearly wrong. The suit is brought by 
Marayya Uhetti and he prefixes to his 
name the * initials' of the Company. I nder 
Order XXX, rules land 2, it is open to 

t he defendant to ask for particulars regard¬ 
ing th*» members who constitute the firm, 
and, if the particulars are not supplied, to 
insist upon the suit being dismissed. 1 
must regard tin* suit as one brought on behalf 
of the firm by one ol its members as its agent. 
In this view, l cannot agree with the 
District Munsif in the conclusion that if 
other partners are added as co-plaintiffs 
the suit will be barred by limitation. It 
is pointed out in Kastnrchaad Bahiravdas v. 
Saga rmal Shriram (1 ^ that when themanagoi 
on behalf of the firm sues to recover money, 
the fact that others are brought in at a sub¬ 
sequent stage will not enable the defendant to 
plead limitation, and that principle has 
been accepted in 1 initial v. Shah Khunhal (—). 

I am of the same opinion. I must hold that 
the view of the District Munsif on tho second 
point is wrong. 

Mr. Purnshottama Iyer draws my atten¬ 
tion to the fact that ft suit is pending 
by the partnership against his client in the 
Knmbnkonnm Munsif's Court, wherein the 
present amount is said to have been 
given er edit by the plaintiff. Neither the 
plaint nor the written statement in that 
suit is before the Court, In the absence 
of those pleadings it is impossible to say 
whether the contention of Mr. Purushottauift 
Iyer is well founded. 1 must ftsk the 
District Munsif to send for those pleadings* 
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to exhibit them and to dispose of the second 

issue ln the light of the averments contained 
in those documents. 

Costs will abide and follow the result. 

Pot it ion all 01 md 
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COURT OF THE BOARD OF REVENUE 

UNITED PROVINCES. 

Revenue Petition No. 70 of 1913-14 of Sfe- 

tanpcji; District. 

July 23, 1914. 

Present:—Mr. Holms, J. M. 

SHEORAJ SONAR— Plaintiff—Appellant 

Raja l’RATAB BAHADUR SI NGH_ 

Defendant— Res pox pen t 

Ejertnvvt, of-R-nt . entry n f, ,■((,;:( 

A mere accidental wrong cntrv of rent in notice 
of ejectment does not invalidate it, if the cntrv does 
not in any way prejudice the tenant. 

Appeal from the decree of the Commis¬ 
sioner, Fyazabad, dated the 23rd May 1913 
upholding that of the Assistant Collector, 
Sultanpur, dated the 13th February 1913 

rnnO ^ Sahai ’ forthe Respondent. 

JUDGMENT.—The claim to be an occu¬ 
pancy tenant, which is now made in the 
ground of appeal, was never made before. 
Ibis is really an appeal on the facts. 
However, as appellant was not represented 
by Counsel I have looked into the matter 
He does not claim that there has been any 
change in the rent entitling him to a fresh 
statutory period. All that he says is that 
rent was wrongly entered in the notice 
Respondent says that he has no claim 
against him for arrears of rent, and this being 
so, even if the rent were wrongly entered, 

1 doubt if it would have invalidated the 
notice, but the findings of the lower Courts 
are against him as to the rent. 

Appeal dismissed with costs. 

Appea 1 d ism issed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Order No.’ 46 1 

01 ' VI ‘H Order No. 6774 or 1912 

January 22. 1915. 

7 resent; Mr Justice Shnrf-nd-din and 

Justice? CoXP 

BF NT SI NGH—Dkfkx da x i—A pee ,.la nt 

BA RHAMDFO SINGH-Plaintipe— 

. . RESPONDENT. 

AO (IX It / 190 S), |4 m j h . f 

' 7 ;;:;:,a;- - r 

z ,!e acn ' cr ab ' soh ^ 

14 * 

make tlie decree absolute: • 1909 to 

Bituk frith v. M"s r imm'it Munni T)'i 9 * lr^ ^ 

fiU: 121 A. L. J rm- 19 c I T V 7 A in J d ‘ r 0as * 

391: *27 \r If. r 1. IF, U r 't , :i'; 7 t 6 Bom - L * J h 

'ci c - it $ 4 r*rH r ? a 

followed.' 6 ’ r ' L ' T ' 44: 1 L - w - 4R3 ; 36 A. 350, 

Applications under Order X'Wrr - . 
come within the scope of aAi^s,’. S*“ 

A Tc l°7 td°cfs ] 

A mo/a k 'S't ^ 3 J ** 

1' lnd.Cas.943: : 6 C W N 49 n r? ’ 

R ’ dh ° ^-.■•9-c/mVa,: 

A Court is bound to dispose of a pendino- s ,,it 

whether any application is made to it or ,mt ask n- 

u to proceed to judgment, [p. 213, col. 1.1 ^ 

Whoio an appeal was proforrerl fUr* u - n 

Court and was disposed of on the icn- L o , 
her 1910, and on the 21st April 1911 the Hio-j e p em ^ 
dismissed the appeal, and on the’ 16th May 19n 

the plaintiff appealed to the lower Appellate Von-t’ 

against the order of the 19th September 1910 

Held, that the appeal to the lower Appellate Pmirt 

was barred by limitation, as section 14 of the Und 

latum Act had no application to appeals and the case 
d.d not come under section 5 of the Act. [p. 212 col I ] 

Appeal from an order of the Sub-Judge 

of Muzaff-trpnt, dated the 4th December 1911 
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e tint < f il Mm 'if ' 1 

dated tlie 19th September 1U1U. 

Balms Muhemlra Nath IN,, and hna Sandov 

Hoy, for Die Appellant. 

j),. /; V MUro, for the Respondent. 

JUIWMKNT. 

<j 0X1 , J —Tlie plaintiff-respondent in tins 
appeal obtained a decree on a mortgage on the 

ojs t J, July 11)05. Tlie date fixed for payment 
was the 2."'th January lt>06. On the .list 
.May 1909, lie applied, as the Courts below 
discribe it. to make the decree absolute and 
his application was granted the same day. 
The defendant appealed, and the appeal _ was 
decreed and the case remanded to the Court 

of first instance on the ith March 1.1 • 
An appeal was preferred to this Court against 
the order of remand probably about June 
1910 The proceeding, however, continued 
in the first Court and was disposed of on the 
19th September 1910. The Court »l first 

instance held that the application to make 
the decree obsolete was barred by Article 
1ST of the Schedule to the 1.imitation 
Act. On the 21st April 1911, this Court 
dismissed the appeal against the order of 
the 7th .March 1910, and on the l'dli May 
191,1, the plaintiff appealed to the lower 
\ upe'llate Court against the order of the 
19(1, September 1910. The appeal was 

decreed and the defendant has appealed to 

this Court. 

It is contended on his hehall, Jirsthj* that 
the appeal to the lower Appellate Court was 
barred by limitation and, srcondly, that the 
application of May 1909 was barred by 
Article 181 of the Schedule to the Limitation 
Act, it appears to me that the appeal must 

succeed on both grounds. 

With regard to the first point, the Subordi¬ 
nate .Judge has held that limitation is saved 
by section Hof the Act, That section, 
however, has no application to appeals, nor do 
I think that the ease comes within section 
5. We are informed that the plaintill 
protested against the continuance of the 
proceedings in the Court of lirst instance 
after the presentation <>l his appeal to this 
Court. Hut. the fact that this protest was 
overruled should have warned him that 
the lower Appellate Couit also might take 
a similar view; and In* ought, therefore, 
in my opinion, to have presented his 
appeal against the order nl the 19th Sep¬ 
tember 1910 within tin* period allowed by law. 


On the second point, the Judge has held that 
Article 181 does not apply to an application 
under section 89 of Act IV of 1882, and relies 
on the case of Mcnlhab Moni Dasi v. rnmela 
Lnmlmr (l) as authority for holding that 
there is no limitation for such an application. 
'Phis view evidently cannot be sustained. In 
the lirst place, in May 1909, when this 
application was presented, section 89 of 
the Transfer of Property Act had been 
repealed. In the second place, tlie decision 
that there is no limitation to such an applica¬ 
tion can no longer he regarded as good law, 
having regard to the decisions in Jiatuk 
X'lth v. Muslim mot Mnmti Vri (2) and 
AIM nl M oiiil v. Joirohir Lot CO. 

It remains to decide whether an application 
under Order XXXI V, rule 5, clause 2, comes 
within the scope of Article 181. On this 

point there appears to be some difference of 
opinion, one Bench of this Court in the case of 
Moilhoh Moui l>osi v. Vomcht Lambert U) hav¬ 
ing thought that it does not so come, while 
another Bench in the case of Amolak ('hand 
Parak v. Sorof 0 homlro Mnkhcrjee. (4) 
having thought that it does, though neither 
judgment can he regarded as a definite decision 

on tin* point. 

It appears to me that the question turns 
on the point whether the application relates 
to action which the Court ought to take of 
its own motion, whether the party applies or 
not. In the case of Kiiloso Goiuulmt v. i?oma- 
sommi Atltior [;>), which was a case of the 
delivery of a certificate of sale to a purchaser, 
the Court observed: “The provisions of the 
Limitation Act relating to applications, 
though in their terms doubtless most exten¬ 
sive, must be held to apply to applications 
for the exercise, by the authority to which 
the application is addressed, of powers which 
it would not be bound to exercise without 
such application, and not to applications to 
the Court to do what it lias no discretion 
to refuse, nor to applications for the exercise 
of functions of a ministerial character, 

ol 0 I ml. (’as. 537; 12 0. L. J. 328; 37 0. 796; 15 

(J w \ tit 

rj) lml. (’as. 044; 12 A. L. J. 596; 19 C L. J. 574; 
10 Horn, h \\. 380; 27 M. L. J. h 16 M. L. T. 1; 36 A. 

281; 1 h. \\\ 720; IS (\ \\\ N. 7 U>. 

80 23 I ml. (’as. 010; (1914) M. \N. N. 48a; -1 M. b. 
.! . 17; 12 A. h. T. 024; 10 Bom. b. U. 395; 8 0. w• 

003:10 020; 10 M.b.T. 44; 1 LAY. 483; 3b A. ow, 

yl) 11 l ml. (’as 043; 38 (•. 913; 10 C. M . N. 43. 

C>) 4 M. 172. 
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and in the case of Balaji v. Knshaba 
> b; ’ n was )le] d that if any act 
imposes on a Court a duty to do an act 
which duty is in no sense conditional on an 

the P L?' TV be,n f “ ade for the Purpose," 
matt '° n Act lmS no application. The 

case of P™ C °" SldePed in the Full Bench 
ase of Puran Chand y. Hoy Raclha Khheu (7) 

which was a case of an application to ascertain 

mesne profits, and there it was stated: ‘The 

same principle was laid down in the case of 

vihal J , aU v - Jtamuami Ay you (5) and 
Uthal Jana,dan v. Vithojtrac Pntlajirav (8) 

in which it was held that to make the pro’ 

visions °f A,.* 101 ® i 78 applicab]ej tfae app P. a 

Conrt m “ St i^ ° f SUch a nature that the 
Court would not be bound to exercise the 

powers desired by the applicant without 
such an application being made. There are 
numerous sections in the Code which direct 
that for certain relief, an application mus 
be made; but there is nothing in the Code 
compeUing a person having the conduct of 
a pending suit to make formal applications 
from time to time asking the Court to 
proceed to judgment. The form of pro¬ 
cedure and the manner of dealing with 
suits is amply provided for by the Code. In 
the present case, so far as we can see, the 

annp'll T 0 ,°°^ °. n the opai application of 
appellant s Pleader, indeed without any such 

application at all, to fix a date for the first 

hearing of the inquiry, and after hearing 

the parties and fixing such issues as might 

be necessary for the disposal of the subject- 

matter in dispute, to proceed with it as if it 

'Zlt~ ,*'»«1 ... . 

plaint. 1 he principle laid down in this 

V S // u aS follo ' ved in the case of Dwarka 
Rath Mtsser v. Barinda Nath m sser ( 9 ) 

which related to an application for effecting 
decree 1 *' 0 " *" aCCOrdance with a preliminary 

. A Court is bound, in my opinion, to dis- 
pose of a pending suit, whether any appli. 
cation is made to it or not. In a case 
tor instance, of the assessment of mesne 
profits or of effecting a partition, the 
Court can, of course, adjourn the case 
under Order XVII, rule 1, but otherwise 
must proceed with the case and dispose of 

• (6) 30 B. 415; 8 Bom. L. R. 218 
‘7; 19 C. 132 (F. B.). 

(8) 0 B. 586. 

W 22 C. 426 . 


S not etl TI “"I * pplicati °“ « made to it 
, , 1 ,ns dut y seems to have been 

leglected in the case of Dwarhi Nath Misner 

but the !• Mi *° er (9) a bove cited; 

hut the proceedings i„ that case seem to 

Order X XXIV* T*"”' B « p 

not bound fo proceed with the case but 

cannot do so unless an application made 
to it. I he parties are at perfect liberty 
to d rop the proceedings, and if the plain- 

the Cotr i" 0 ' t0 Make a “ application, 
sale This no jurisdiction to direct a 
safe I his consideratmn seems to me 

he eases^T / * f tl,is from 

tIiereforp S i] . citec ^ above and 1 think, 

in Order* XXYIV application mentioned 
in Urder XXAIV, rule 5, clause 2 is an 

of PP ASe° n i81 hlCl ‘ C ° meS Withi " SC °P* 

dismiss’"the ther , efo, : e ’ decree the appeal and 
Courts^ aPPl,Cat ' 0n with c °sts of all 

Sharf-cd-dix, J.—I agree. 

Appeal decreed , 


plinjaii chief court. 

t5tco.\D Civil Appeal No. 200U of 1912 

October 23, 1914. 

1 resent:—M,.. Justice Johnstone and 

.... i r iUp ' Justl ' ce S,li »di Lai. 

L L PA—Plakvtiff—Appellant 


HAJtl KISHJfiN 'DAS a.vu others- 

. jJbfkndants— Respondent 
** / u,l J a b Pre-emption Act (Hof 1905) « ii' 

Agnate mooning of—Joint ' «al<> 1 * 1J,0VIS0 ~ 

divisibility of - I endee showing right eZl lo ' 
eniptor as to portion , right of V 1 *° pre ' 

a sa^by ^ i„ respect of 

specification of the shares of ‘ the”^ 0 ther ° * S 
each, the vende’ is eutitlerl tr, 1 *iee payable to 

of the property In re^fi to which ^ P ° rtio “ 
that his rights arc coual to ibn r . 1 can show 

[p. 217, cob l.j iUaI t0 lh0i0 of pre-emptor. 

tJpro^mpfe",^ 0 » to section H of 

agnate to 

inliomaneo. [p. 214, col. 2.J SUCcee ded by 

Second appeal from the decree of the 

teny?”’ j “ iia ” , " r . ■'*“ •»»«« 

Mr. Umar Bakhsh, for flic Appellant 

Mr. lek Ohaud, for the Respondents. 
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M U,A r. HARI l\ I > H E X IMS. 

< )R DLR OF RKFKRKXCK. 

Sham Lai., J— (Ma,, -5///, 191-U—lliis 
appeal, wliirli arises out of a pre-emption 
suit involves points of law the decision of 
which depends upon the construction to 
he placed upon the proviso to section 11 of 
the Pre-emption Act of 190*>. 

'I'li(» relevant facts are that Ram Lai, a 
Khatri, and Puran Cliand, a Sn<I, together 
sold the land in dispute to Hari Kishen, 
a Khn /•/*, who is the brother of Sawan 
Mai. Sawan Mai has been recorded as an 
owner in the estate since 18>5 and the 
name of his brothel 1 , Mali Kishen, was 
added in 1906 and is still recorded. The 

suit of the plaintiff, who is a member of 
an agricultural tribe, has been decreed as 
to half the land which belonged to Puran 
Cliand and dismissed as to the other half 
which belonged to Ram Lai. The plaintiff 
has preferred this appeal against the finding 
dismissing the suit as to Ram Lai’s half. 

It is quite clear that the vendee as a 
co-sharer has a preferential right under 
section 1- : and the sole question is, whether 
he complies with the requirements of the 
proviso to section 11. In the lirst place, 
can it be said that the vendee is a member 
of the same tribe as the vendor‘r If the 
sale be considered as a divisible transaction, 
then the vendee, who is a Klrihi , is a 
member of the same tribe with Ram Lai, 
who is also a Klmfn , and is entitled to 
pre-empt the latter's half share. 

The sale-deed states that each of (lie two 

vendors was equally entitled to the Ian 1 

sold, but it does not expressly mention the 

price which was to be paid to each vendor. 

It may perhaps be urged that there is a 

speeilieation of the shares of land sold by 

each vendor, but it is clear that there is 

no specification of the shares of the price 

paid to each. Now, if the principle of 
* 

the judgments of this Court dealing with 
the converse case of a sale in favour of 
-more than one vendee be applied to this 
transaction then ii cannot, in my opinion, 
be regarded as a divisible one LrA/e, inter 
ilia, Maghi v. A r amin (1)]. And, if the sale 
is an indivisible transaction, then the 
vendee, who is a Khafri , cannot be said 

lud. (Jus. ill; G 1’. 1>. lybl; lioG 1*. L. li. 

100 P. W. U. 101 i{. 


to he a member of the same tribe as the 
vendors, who are Khalrt and biul. 

The second point which requires deter¬ 
mination is, whether the vendee can rely 
upon the entry in favour of Sawan Mai 
prior to 1906 for the purpose of satisfying 
the *20 years' rule laid down by the 
proviso. In other words, can Sawan Alai 
| K . regarded as “Hari KisheiTs agnate who 
has previously held his agricultural land f 
|h>th these points are not free from difficulty 
and should, in my opinion, be authoritatively 
decided by a Division Bench. I, therefore, 
refer the appeal for decision to a Division 
Bench and direct that an early date be 
lixed for its hearing. 

The case coming on for hearing before Mr. 
Justice Jhonstone and Air. Justice Slmdi Lai, 
the Court delivered the following 

ORl)I£R.—This appeal has been referred 
to a Division Bench because in it arise 
two questions which are not tree from 
difficulty and which, in the opinion of the 
referring Judge, are such as call for an 
authoritative decision. The referring order 
states the two questions, of which it is con¬ 
venient to take the second lirst, namely— 
can the vendee, relying for his rights on 
the proviso to section 11, Pre-emption Act, 
190."), invoke the entry in favour of his 
brother Sawan Mai prior to 1906 for the 
purpose of satisfying the 20 years' rule, i.e,, 
can Sawan Mai be rightly regarded as Hari 
Kislien s “ agi.ate who has previously held 

his agricultural land r 

Hari Kishen was not recorded before 190b 
as bolding flu* land, but Sawan Alai was 
so recorded in 1885 and continued to be so 
recorded until 1906. A brother is an agnate, 
of course, and Sawan Alai had held since 
1885, and had been recorded as holding 
the land, the present holding of which Hari 
Kishen puts forward as the basis of his pre¬ 
emptive right. - 

On the face of it, therefore, he has proven 

his point, and the only contention against 
him worth noticing is that the proviso 
contemplates possession by the alleged pie- 
emptor preceded by possession of a decws& 
agnate to whom he has succeeded by .inheri- 
a nee. There is no authority, however, for 
introducing this sort of limitation into t ho 
proviso, which must be interpreted according to 
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ts plain grammatical meaning, if t .h e Legis- 

nothiL iad ' n * ,uded Sny " uch limitation, 
nothing uould have been easier than for it 

to ha ve manifested that intention by the 
addition of a few words. We, therefore 
answer the first question in the affirmative. ’ 

The other question is more difficult. A. 
Khah * and a Sn,l, joint owners of a piece of 

iffintlv 1 Tl a f “ d aPParCntly in equal shares, 
jointly sell ,t to a Khatri, Hari Kishen 

aforesaid for a single sum of money, with 
he , ° f h °"- “«*h i« to go to 

vendm" tVr M ' ^ b ° mucb to 
\enhoi. (1 here was m the first Court a 

question whether the purchase was by Hari 

£5?” a , lo " e . or . by him and Sawan Mai 
together, but ,n the lower Appellate Court 

the former proposition was admitted as 

Presenting the real fact). Plaintiff, a 

nohtT ° f an agricultural tribe, comes in 

sootion 12 of the Act than 
(Othndly. It ,s clear, therefore, that 
if the proviso to section 11 is fully satisfied 
by the aforesaid vendee, plaintiff has no case. 
Jehave seen that the vendee satisfies the 

“0 years ral f, but does he satisfy the words 
member of the same tribe as the vendor” 

in the provmo .seeing that one vendor is a 

A/mf/r and the other a 8ted, Khatris and 
buds being wholly distinct tribes ? 

The first Court ruled that Hari (Cishen 
did not satisfy the 20 years’ rule and so had 
no pre-emptive rights as against plaintiff 
As we have shown above, we do not agree 
with this way of looking at the matter, 
that Court then went on to hold that . 

inasmuch as one of the two vendors was not ' 

of the same tribe as the vendee and the tran¬ 
saction of sale is an indivisible one, the proviso 1 
to section J1 could not be availed of by the f 
vendee ; and on these findings it decreed ‘ 
the claim in full. The lower Appellate c 

Court, on the other hand, holds that the ' 
20 years rule is satisfied in this case, and 1 
that the vendee is, at all events, entitled to a 
retain the half sold by his fellow-tribesman 

i - IZZ vendor ' gainst this decision 
piaintiir lias appealed, and it is fairly clear 

that the crux of the whole matter is, whether ~ 

the sale is, for the purposes of this case, divisible 
or not. v 

niinr exwnii'wl several rulings of this L 
Court. As pointed out in Afaghi v . Narain « 


d); the Allahabad ruling—/?,,.,, 
t ed by this Com- been already consider- 

, to follow it r i f th,S tou,t J, ofused 

- S es ' decide Zn"* U^r *° 

. *"*. (1) > tbe Judges remarked.--‘"** V * 

' CouH e i^ Pl : ST nCCe P ted . by this 
regarded as indivisible • , ' i t "' sac ' tlon hs to he 

the purchase-money where 

without specification of tL lumWs™^ 

the various vendees and tl w Paid by 
+ i 1of . JULes aiic * that the mere far-f 

that the shares to be taken hv fl ! att 

respectively are specified i„ A ™ ndees 

does not alter the nature of th^ V* 

purchasers “ ; V vh,vf m ! ent ara011E the 

the vendor.. Ve ’o Z mt afl ' ect 
different where'there is T ’ » 

only of the shares to if*??™* 1 ? 0 1,ot 
vendees, but also of tb aken by tbe 

respectiveJv paid by the latter"’ 0 "^ t0 be 

J-ne distinction made ic „i 00 ■, 

he stated again. It was based solar's the 

(below*) and fairl^-epre e thZ^VZ^ 
in contained. In W J? theview there- 

Snujk (3), tbe reason why ' u Jf P ““ /a6 
were held not divisible is , e ' S , as these 
that neither of the ^enc e’es 0 uW t *° b ? 
to enforce the contract of salet r ?“*** 

alone on payment of a proportionate share “of 
the purchase-money and fl.-.f n ldle ot 
have successfully rented » V f nd ? p couId 

the ground that he ta S not T it™ ° n 
anything less than the whole amount 

the sa^e ", 7* 

-e, of , t0 return rss 


f,-. h, _ -»cuueu rtllCl till 

to the other. In none of them did 

miOctlAn . 1 . I _ riJI '• 1 ICI 


question arise wlietW the "saTe Z tw° 

V one vendee „ lld ““ “ h \y 

accept, for the »|,« of » S,J, 

‘I!» r (,8S,) «• 


* Mura d v. Mine Khan 94 P T? icor 77- 
V. Punjab Singh, Cl? R isqif ' Kn *" r Si ‘^ h 
P. H. 1907 ; 81 P L U i Ch Jt r t v - ^bku, 4 S 


P. R. 1907; 81 P. L. £ 1908 107 « 

ict v. J lassan, 1 Ind Cas 91 ; i> r>' ' ^ ( '07. Brig 

«• 1909; 23 P.’ L. R ,909. ' 6 E ' ,fl0 ^ ' P. W. 
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in relation to tin* former question, I lie views 
stated in Maghi V. iSarain (1): tin* difficulty 
is whether the latter question should he 
answered on the same lines. 

For instance, as a criterion in relation to 
the latter question, is it right to say that 
the answer to it depends on whether the 
vendee, if the vendors had refused t<» hand 
over possession, could have sued one vendor 
separately on his part of the sale? l think 
perhaps lie could not;though, if one vendor had 
handed over half and the other had refused 
to hand over the other half, I think the 
vendee could have sued the recusant vendor. 
On hoth these alternatives opinions might 
diHer: but whatever the correct views may 
be, it seems to me a little doubtful 
whether the principles laid down in the 
rulings noted above have any bearing «>n 
the somewhat different facts of the present 
case. 

The law of pre-emption as now existing 
in the Punjab is a purely artilicial law. 
It draws a sharp distinction between 
this tribe and that; and the absence ol 
specific provision for dealing with the 
present difficulty seems to me soma reason 
for supposing that the Legislature never 
contemplated the possibility of two persons 
of different tribes making a joint sale. 
The immediate aim of the proviso to section 11 
apparently was t<> facilitate the acquisi¬ 
tion by members of a tribe ol land coming 
on the market held by other members ol 
the same tribe, or in other words, to ensure, 
so far as such an Act could do it, the 
retention by a tribe, as such, ol the laud 
or shares in land it was holding when 
the Act came into force. This aim, at 
all events, would clearly be forwarded by 
letting the vendee keep the hall bought 
liMin the Khntri vendor. 


« I* 1 N 


>und 


^r» 
of tin 


This is, no doubt, no sufficient 
in itself for finding in favour 
vendee; but where the Act does lad help 
at all, and where there is reason to doubt 
the applicability of the principles laid 
down in Maghi v. A Strain (l), I think 

"we should sec whether in the rulings of 
this Court other principles more in point 
cannot be found. I lind in a large number 
of cases it has been ruled that a pre¬ 
emptin’ need not sue for the whole bargain 


-r. g. t Sardar Lai Singh v. Dewa Singh (4A; 
Ihthi I ink fish v. Kaki (5); Shah a v. Haku 
(0); (faultra v. Harbltaj (7) ; Rani Rakfia 
Mai v. Devi Das (8); Uttam Chand v. 
luhoii Mai (9); Sanicnl Das v. Our Parshad 
(LO), and so forth. The point taken in 
these was that, where a pre-emptor has 
superior rights as to part of the propelty 
sold, but not as to the rest, lie should 
sue only for the former part. Thus, a 
pre-emptor is authorized, in certain circum¬ 
stances, to treat a sale as divisible which 
might well for other purposes be by law 
indivisible, e. </., as between the vendor 
and vendee. But a pre-emptor and a 
contesting vendee have certain mutual 
resemblances—each has claimed the right 
to buy and the vendee lias exercised bis 
right, while the pre-emptor is a would-be- 
purchaser who has to invoke the aid of 


Though a pre-emptor's claim has been 
pronounced to be one for substitution of 
himself for the vendee and not for re-sale 
to himself, a theory apparently favouring 
the doctrine of indivisibility of such sales 
as the present, we have seen that the 
pie-emptor may nevertheless* under the 
Iasi named rulings ol this Court, divide 
up n sale, for all other purposes indivisible, 

m order to take over only those tilings 
in respect of which he has a superior 
right of pre-emption; and, this being so, 
why should not the analogy hold that a 
vendee, who is a pre-emptor who lias 
actually made a purchase, should bo allowed 
to say, when attacked by another pre- 
emptor: “Let me keep that which under 
the rules l have as good a right to as 
the plaintiff”!' Why should be, any more 
than the aforesaid pre-emptor, be defeated 
wholly by the doctrine of indivisibility? 
No doubt it will be said that in the 
rulings just quoted the dividing up was 
of separate parcels of property and not of 
shares in one property; but if the extent 


(1) 07 1'. It. 1882 (F. ».)• 

(.->) S? 1\ ff. 1895. 

1(0 I I T. It. 1 00. 

^7) 10 l*. It. 1905; 41 l\ b. It. 1905. 
ps) so l*. K. 1905; 17 1*. b. It. 1900. 

(91 112 1\ It. .1107; 75 T W. It. 1907. 

(10) I lad. Cas. 170; 00 1\ «. 1900; 159?. W. 
1909; » 17 ?. h. It, 1909. 
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of the shares is clear, L fail to see how 
this affects the argument. 

I ain, therefore, disposed to answer the 
question by saying, without specifically 
endorsing or rejecting the dicta in May hi 
v. Ndrain (1), that I am of opinion that 
the principles therein laid down should 
not be extended beyond the facts of that 
case; that rulings of this Court show that 
sale transactions, indivisible from certain 
points of view and at the instance of 
certain parties, may (even must) in certain 
circumstances be divided up at the instance 
of pre-emptors; that a vendee is in a 
position somewhat analogous to that of a 
pre-emptor and should certainly not be 
subject to disabilities to which a pre-emptor 
is not subject; and that, therefore, when 
a vendee buys from two vendors A and 
B jointly, each owning n, he should, when 
attacked by a pre-emptor, be permitted to 
retain the half sold to him by A , if he 
can show that, though the plaintiff's rights 
are superior as to B's half, his (vendee s) 
rights are equal to the plaintiff s in A s 

half. 

The third ground of appeal not having 
been argued before us, it is convenient to 
refer the case back to a Single Bench for 
tinal adjudication. 


OUPH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 438 ok 1912. 

December 23, 1914. 

Present: —Mr. Lindsay, J. C. 

AMLR MIRZA and another—Plaintiffs- 

Appellants 

versus 

Naivab HAIDAR MIRZA and others— 

Defendants—Respondents. 

Construction of document — Will , interpretation of 
Moveable property only , charge on— lies judicata 

Where a Will provided that a certain stipond was 
to be paid to a person out of die testatrix’s allowance 
from wasilca and notes, etc., and that the whole of 
her landed property was to be divided among her 
relations according to their lawful shares: 

Held that the stipendiaries must look tor payment 
only to the fund consisting of the notes and the 
rest of the testatrix’s moveable property and not to 
Jjer immoveable property, [p. 218, col. 2.J 


y>utrab Sahib Mirza v. Saiyid Muhammad , Selec 
Case No. 306, followed. 

Sahib Mirza v. Vmda Khnnam , 19 C. 144. 19 1. A. 83 
explained. 

\\ here a Court does not itself actually decide a 
point, but simply expresses its concurrence with 
an obiter dirtmn <|iiofed from a ruling its finding on 
tin* point is not res judicata. p. 2^0, col. 2. ! 

Appeal from the decree of the District 
Judge, Lucknow, dated the 17tli June 191 2 
modifying that of the Additional 
Munsif, Lucknow, dated the 8th November 

1911. 

Mu ns hi b'arzaml Ali\ for the Appellants. 

Syed Shaliinshah Husain , for Respond- 
ants Nos. 1 to 5. 

Mr. AH I cId in , for Respondent No. 7. 

Pandit Hokaran Nath Misra , for Respond¬ 
ent No. 10. 

JUDGMENT.—The principal question 
for consideration in this second appeal is 
the interpretation of the Will of Nawah 
Malika Jalmn Regain, widow of Muhammad 
Ali Shah, formerly King of Oudh. 

This lady died in the year 1881 and a 
long time prior to her death, that is to 
say, in the year i860, she had executed a 
Will by which she made provision for the 
payment of certain annuities or stipends 
to some of her relations, dependants and 
servants. 


One of the persons in whose favour this 
provision was made was Musammat Afzal 
Bahu, the mother of the principal plaintiff 
in this case, Amir Mirza, who was 
declared to he entitled to receive an 

allowance of Rs. 50 a month. Afzal Bahu 

died long before the present suit was 

brought and Amir Mirza being one of her 
heirs under the Muhammadan Law came 
into Court, alleging that he was entitled 
to Rs. 772 odd in respect of his inherited 
share of this stipend, this sum being 
arrears for three years ending with the 

month of March 1911. 


The second plaintiff in the case was 
one Muhammad Ali Khan, whom the first 
plaintiff had transferred a moiety of his 
interest in the claim. The suit was laid 
against fifteen defendants, most of them 
descendants of Malika Jahan, some of them 
transferees from these descendants, and 
it was sought to make them all liable fo** 
the sum claimed in the plaint, 
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Before proceeding- to discuss tlie parti- 
eulai- grounds upon winch certain of these 
defendants, with whose eases we are con- 
eerned bore, were alleged to lie liable to 
contribute to tlie payment of (be sum 
claimed, if will be convenient to refer to 
a decision of their Lordships of the Privy 
Council reported in Sahib .1 fir:,, v. I'm,In 
h hnnmu (1), a ease in which the parti¬ 
cular clause of the Will now in contest 
was construed. It is conceded that the 
decision of their Lordships on the true 
construction of the Will does not operate 
as res.judicata in the present case - hut it 
is obvious that such an opinion as to tin- 
mean.ng of the clause in dispute must 

command the highest respect and l may 
add that the interpretation of the Will 
accepted by their Lordships has been 
followed by a Judge of this Court in 

Wo/, Si,lab Mina v. Saii/id Malta,an,ml 
UD, decided on the St 1, July 18%. 

According to the statement of facts in their 
Lordships’ judgment Malika Jahnn was a 
lady of great wealth. She had landed pro- 
pe.t.v, a wasika allowance of Its. 105 a month 
a pension of Us. -1,500 a month, which was 
stopped in 187.1, and a life interest in the 
income of 12 lakhs of rupees which were settled 
by treaty. At the time of her death she left 

moveable property of the value of over nine 

lakhs of rupees, including (ioveri.mcnt pro¬ 
missory notes of the value of close on seven 

lakhs. 

The fifth clause of the Will, which is the 

'T UP °" principal plaintiff he,v 

support of his claim. ... 


Rupees OM of the (Queen’s coin, out of 

my allowance from wasika and notes, ,-/ 
-etc, a, shall be paid monthly from the 

Government treasury to my relations, de 
pendants and servants as detailed heh.w 
....and the remainder of my allowance 

fiom v.aph-a amt notes, c/ern, and f| :0 

and' 0 ° f my , a " d, ' (l iumpcrty, houses 

and groves, H ,- Mr,-a, and j^-iilt,,,,,, s , lnll 

, ‘I'yiiled among my grandson , and ,-,-uhI 
daughters according to their lawful 

and be paid to the agent of each of then, ” 
As to tins the ruling „f their Lordships 

(II III C.-I-I4; lilt. A. S3. 

\t) Reluct, Cast) Xo. 


was that the annuities or stipends for which 
this clause of the Will made provision were 
payable out of the testatrix’s moveable pro¬ 
perty which she had power to dispose of by 
Will, and that the words of the gift were large 
enough to charge the annuities or stipends 

in question upon the Government notes held 

by the testatrix and also upon the rest of 
]wv liveable property. They added their 
opinion that if the words of the Will were 
to he taken in a more restricted sense, the 
gift of these annuities or stipends must be 
regarded as a demonstrative legacy in which 
view they would be payable out of tlie tes¬ 
tatrix s general estate in tlie event of the 

failure of the particular fund pointed out 
tor payment. 

These latter remarks were obiter dictum 
! " k1 1 ugi-ec with the view taken by Mr. 
Spankie in X„„;,b Sahib Mina v. Snip'd 
Militant mail (2) that this decision cannot 
be treated as declaring that the annui¬ 
ties or stipends were a charge on the 
immoveable property left by Malika 
Juliaii. And, as remarked by Mr. Spankie, 
there was no decision that as the particular 
land out o! which these annuities were pay¬ 
able bad lailed, they were a charge upon 
tlie general estate of tbe testatrix. The 
'•ase with which Mr. Spankie was dealing 
"as similar to tin- one now before me. The 
pin intiffs as representatives of one Bismillnh 
lb-gill" were claiming arrears of stipend to 

t , l 'V s lml - v lli1 : 1 1 iee" entitled underthe 
i . he Subordinate Judge on an errone- 
""S interpretation of tbe Privy Council 
decision just referred to had declared 
that tbe stipends were payable out of the 
general estate of Malika Johan and Mr. 
.’•'Pankie held that this view was wrong. He 
ini.-,I (l„.( the plaint ill's were entitled to 
receive the annuity from the Government 
notes held by Nanai, Malika Jahnn and the 
rest, oi her moveable property. 

I n this ;iato of things the nature of the 

r,Kl,t . < lva(o ^ l»y the Will in favour of the 
annuitants or stipendiaries is clear. They 

must look for payment to the fund con- 

sas,, ." s of Guise notes and the rest of 
.M-ilika Julian’s moveable property. 

To con,e now to the facts of the present 

tast i is necessary to state, in the first placo, 

111 whim Malika Julian died in the year 
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18S1 her entire estate was divided between 
four persons, Xawab Sahib Mirza, lie dad 
Ali Khan, ^[usainiuat Amir Jahan Begam 
and Sultan Mariam lie gam. 

Of these Musaiamat Amir Jahan Begam 
is still alive and she was impleaded in-this 
suit as defendant No. 1. Sultan Mariam 
Begam is dead and her daughter, Xawab 
Malika Begam. appears in the suit as defend¬ 
ant Xu. 2. Imdad Ali Khan is also dead : 
his daughter, Xawab Razia Begam, was im¬ 
pleaded as defendant No. 3. Xawab Sahib 
Mirza is dead too, and the defendants Nos. I 
to 10 are his sons and daughters. 

The Munsif who entertained the suit re¬ 
peated the error which had been committed 
by the Subordinate Judge whose decision 
was reversed by Mr. Spankie, and held all 
these defendants liable to the plaintiffs 
claim on two grounds, (1) that they 
represented the entire estate left by 
Malika Jahan and (2) that decree for 
the arrears of the stipend payable to Afzal 
Balm had in previous suits been obtained 
against the heirs of Malika Jahan, the defend¬ 
ants Nos. 1 to 10 or their predecessors.” 

Against this decision two appeals were 
preferred in the Court of the District Judge. 
One of these appeals was made by the defend¬ 
ants Nos. 5, 6, 7, 8, No. 5 being a^son and 
the other three, viz., Nos. 0, 7 and 8, 

daughters of Nawab Sahib Mirza. The 
other appeal was taken by the defend¬ 
ant No. 10, Abid Mirza, a minor 

son of Nawab Sahib Mirza. Both of these 
appeals were disposed of by one judgment, 
the result of which was to discharge these 
appellants from liability to the plaintiffs’ 
claim. The learned Judge held that as the 
plaintiffs could only resort to the particular 
fund charged with the payment of the stipend 
and as they had failed to show that these 
appellants were in possession of any of the 
items of property which constituted this fund, 
the claim must fail. He also dismissed the 
contention that as regards these appellants 
the question of their liability was res judicata. 

In appeal here the case is that the lower 
Court’s decision is wrong and that the plaint¬ 
iffs’ claim should have been decreed against 
these defendants as well. In short, the 
appellants desire me to restore the decree o 
the Court of first instance. Having stated in 
an earlier portion of the judgment my opinion 
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as to the nature of the rights of the annuitants 
who are entitled to take the benefit of clause 
5 of Malika Jaban’s Will, it necessarily 
follows that any plaintiff suing as an 
annuitant must disclose a cause of action 
against all defendants whom he seeks to make 
liable and he could only do so by establishing 
that the defendants whom lie seeks to charge 
are in possession of any of the property 
charged with the payment of the annuity, 
that is to say, the Government notes and 
other moveable property which Malika Jahan 
left at the time of her death. 

Now as regards the live persons whom the 
District Judge has released from liability in 
respect of the plaintiffs' claim, there is not 
a single allegation in the plaint that they 
were in possession of any of the items of pro¬ 
perty which go to make up the fund out of 
which the annuity is payable. All that we 
find is a statement of the fact that Nawab 
Sahib Mirza was one of the persons who took 
a share of Malika Jahan’s estate and that 
these particular defendants are heirs and 
legal representatives of Sahib Mirza. 

Every one of these five defendants in his 
written statement of defence denied being in 
possession of any of the items of moveable 
property left by Malika Jahan and charged 
with the payment of the stipend, and no 
evidence was adduced by the plaintiffs to 
rebut this statement of defence. 

It was contended here that the burden of 
proof lay upon these defendants to show that 
they were not - in possession of any of the 
property chargeable with the payment of 
the annuity and section 106 of the Evidence 
Act was cited in support of this argument. 
I fail to see how the present whereabouts 
of the items constituting the fund out of which 
the annuity is to be paid, can be said to be a 
matter especially within the knowledge of 
these persons. It is true that their father, 
Nawab Sahib Mirza was one of four 
persons who succeeded to the estate of 
Malika Jahan; it is likewise true that in a 
suit filed in the year 1893 by Musammat Afzal 
Balm against Sahib Mirza, and other defend¬ 
ants a decree was passed in the lady’s 
favour. But how is it to be argued from these 
facts that these five defendants, who are only 
some of the heirs of Sahib Mirza, are to be 
fixed with any special knowledge regarding 
any items of the. moveable property in elites. 
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tion which may have been in .Sahib Mirza’s 
possession in his lifetimes They say simply 


that after their father's death they never got 
any of this particular property, and it was not 
for them to bring forward evidence to show 
what had happened to the property and in 
whose hands it was at the time of the suit. 
The fact is that the plaintiffs in this ease 
were assuming that their right was to obtain 
relief as against the entire estate of Malika 
Jahan and on that understanding thev 
thought it sufficient to implead all Malika 
Julian's living descendants as if they in 
some way or other represented her 
estate chargeable as a whole with the payment 
of the stipend. That, however, is not the 
situation, as was clearly explained by Mr. 
Spankie in his judgment in Xairab Sahib Mina 
v. Sait/id M uham nwd{’l) . It was for the plain¬ 
tiffs to show that these five defendants were 
liable to the claim, and the only way in which 
that liability could he established was by prov¬ 
ing that they were in possession of property 
charged with the payment of the stipend. 

I come now to the other contention, namelv, 
that the question of liability of these defendants 
is ms judicata. I have already mentioned that 
in the year 189.J a suit was brought by Afzal 
Bahu against Sahib Mirza and other defend¬ 
ants in which a decree was obtained for 
arrears of the stipend due and in which ap¬ 
parently it was also decided by way of declara¬ 
tion that the stipend was payable to her heirs, 
generation after generat ion. ()ne of the issues 
raised in that suit ( Issue No. T) was “Can 
the plaintiff hold the entire estate left by the 
deceased (/. c., Malika dahan) liable or only a 
portion of it, and which portion)'" 

The Subordinate Judge decided this issue 
by quoting in r.rtmsn the judgment of their 
Lordships of the Privy Council above referred 
to in so far as it deals with the construction of 
the Will, and, as lie expressed it, his linding 
on the issue was “to the same effect.” lie did 
not definitely lira! that the stipend was a 
charge upon the general estate of Malika 
Jahan: he merely reproduced the judgment of 
the Privy Council, including the obiter dictum. 

The result, therefore, appears to bo that matters 

were left in the same situation as they were 
after the judgment of their Lordships had 
bemi delivered, and that what was in fact 
derided was what their Lordships intended to 
dwidoand did decide,namely, that the stipends 


were a charge upon the Government notes and 
other moveable property left by Malika Jahan. 

I cannot, therefore, tind in favour of the 
appellants that the decision of the Sub¬ 
ordinate Judge operates as res judicata 
so as to preclude these five defendants 
Irom maintaining that the general estate 
of Malika Jahan is not charged with the pay¬ 
ment of its stipend. Of course an erroneous 
decision of law may be rvs judicata. But we 
have to see what was actually decided and all I 
can find is that the Subordinate Judge adopted 
the decision of the Privy Council, the true 

interpretation of which lias already been 
arrived at. 

I may add here that in 1898 and 1898 
there were further suits between these 
parties, Saliib Mirza, the father of these 
live defendants, being impleaded. Those 
suits were decreed e.r p,trte. 1 hold, there- 
tore, that it cannot he said that these five 
defendants are hound by previous litigation 
to which their father was a party, so as to 
prevent them from pleading that liability 

to pay t he stipends is founded upon the fact 

*’* l ,llss ession of the particular property 

T", 1 ' vl " 1,11 payment of the stipends 

is charged. The result is that 1 am of 

"1. . ‘l'«t Die decision of the lower 

Appellate Court is right and that on the correct 
view of the nature of the rights of the 

hrs< '""Ion the metorials alleged 

the course of the suit, the 
hve defendants against whom the lower 
Court dismissed the suit were properly 
discharged from liability. 

I m.ij mention that a preliminary objection 
to the hearing of the appeal was taken, on the 
ground (hat it could not proceed as the plain- 
ills had accepted satisfaction of the decree 
Irom one of the defendants. 1 was doubtful 
"I the time and still am as to whether this 
preliminary objection was well taken. I 

have not decided the point, considering it best 
to give a judgment on tho merits of the 
uppe.i . 1 dismiss tho appeal with costs. 

A ppea l (/win used. 
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MADRAS HIGH COURT. 

Civil Appeals Nos. 106 and 107 of 1911. 

December 7, 1914. 

Present :—Sir John Edward Power Wallis, 
Kt., Offg. Chief Justice, and Mr. Justice 

Seshagiri Aiyar. 

A. C. CHIDAMBARA MUDALIAR — 

Plaintiff—Appellant in doth 

versus 

In A. S. No. 106 of 1911 
N. KRISHNASWAMI PILLAl and others 

- D E F E N D A N T S — RESPONDENTS 

In A. S. No. 107 of 1911 

DO RAIS W AM I PILL AT and others— 
Plain tiffs and 2nd Defendant—Respondents. 

Probate and Administration Act ( V of 288 ), ss. 82, 
92, applicability of, to cases not governed by Hindu 
Wills Act ( XXI of 1870)— Mofttssil Will—Joint executors 
—One executor taking Probate—Another executor , if 
disentitled to act without Probate — Executor, if ran 
renounce for consideration —Compromise between co- 
executors, if valid — Retainer, executor's right of, if 
exists even though claim is barred —Limitation Act ( IX 
of 1908.), Sch. I , Art. 120, whether governs claims of 
executorsfor moneys spent on behalf of estate—Limitation 
laic, if applicable to administration actions. 

An executor lias onlv a right-of retainer and no 
charge on the properties not in his possession, which 
at one time formed part of the estate. Such a claim 
is governed by Article 120 of the Limitation Act. 
[p. 225, col. 1.] 

Peary Mohun Mulcerjcc v. Narendra Nath Mukerjee, 
5 Ind. Cas. 404; 7 M. L. J. 03; 14 C. YV. X. 261 (P. C.) ; 
7 A. L. J. 125; 11 C. L. J. 220; 12 Bom. L. It. 257; 
20 M. L. J. 171; 37 C. 229 at p. 23 4-; 37 I. A. 27, 

followed 

In an administration action the law of limitation is 
of no avail. So long as the liability to account sub¬ 
sists, limitation cannot be pleaded to defeat an adjust¬ 
ment which the right to account gives, hut the party 
liable to account is entitled to all the equities flowing 
from the taking of the account, the right and liability 
being inseparable, [p. 225, cols. 1, 2.] 

Where during the pendency of a petition for grant 
of joint Probate in favour of a person who had been 
appointed co-executor under a Will, in which petition 
allegations of mismanagement had been made against 
the other executor who had taken out Probate of the 
Will, the executors compromised the matter whereby 
it was agreed that in consideration of the former 
executing a mortgage of the trust estate in favour of 
the latter or his nominee the latter should renounce 
his executorship in favour of the former; 

Held, in a suit instituted by the latter against the 
former on a mortgage so executed, that the transaction 
was not bona fide and that the mortgage was invalid, 
[p. 224, col. 2, p. 226, col. 2.] 

Held, further, that in a suit under section 92, Civil 
Procedure Code, the executor, who had thus renounced 
his executorship, was entitled to a decree against the 
estate for the amounts legally spent by him on its 
behalf, even though the claim thereto might have 
become barred by limitation, as his liability to account 
did not cease and his right to be reimbursed could 
nor, therefore, he lost by lapse of time. [p. 225, col. 1, 
p. 228, col. 1.] 


Ter Wallis 


L. J.—beet-ion 82 of the Probate 
and Administration Act applies to all Hindus and is 
not conlined in its scope to such of them as are 
governed by the Hindu Wills Act (XXI of lb7o) 
[p. 224, col. 2.] 

On a petition for the grant of Probate to an 
additional executor, the Court has no jurisdiction to 
sanction a compromise between the executors, impos- 
ing a heavy burden on the estate, [p. 224, col. 2.J 
Quiere. —Whether an executor can at all ’ enter into 
si compromise with his co-executor!- fp. 224, col. 2 ] 
Cook v. Colling ridge, 23 R. R. 155;’37 E.’ It. 979- 
Jacob, 607; 1 L. J. (o. s.) Ch. 74; Dr Cordova v De 
Cordova, 4 A. C. 692; 41 L. T. 43: In re Fish, Bennett 
x. Bennett, (1893) 2 Ch. 413; 62 L. J. Ch. 977; 2 R. 
467; 69 L. T. 233 and In re Houghton, Hawley v 
Blake, (1904) 1 Ch. 622; 73 L. J. Ch. 3J7; 90 L. T 
2 2; 52 \\. R. 505; 20 T. L. R. 276, referred to. 

Per Seshagiri Aiyar, J Under the Probate and 
Administration Act, it is not competent to one execu¬ 
tor to compound the claim of his co-executor, fp. 226 
col. 2.j " ’ 

In re Houghton, Hawley v. Blake, (1904) 1 Ch. 622- 
73 Ij.jI. Ch. 317; 90 L. T. 252; 52 W. R. 505; 20 T. J.! 
R. 276, In re Non', In re Leavers■. In re Uorleu 
U901) 2 Ch. 534; 70 L. J. Ch. 710; 50 YV. R. ] 7; 85 L. 
T. 74; De Cordova v. De Cord 4 A. C. 692- 41 L 
T. 43, referred to. 

The language of sections 82 and 92 of the Probate 
and Administration Act, does nor render it obligatory 
on one of two co-executors to apply foi Probate of 
the Will before exercising his powers as executor 
even though his other co-executor has obtained 
Probate of the Will. Section 92 of the said Act should 
be confined to cases where Probate is compulsory 
before dealing with property. p. 227, col. 1.] J 
Although a trustee can be removed from his office 
tor good cause shown, it is nor competent to a 
trustee to purchase his co-trustee out. [p. 227, col. 2.1 
An executor-creditor, in possession of the estate 
ean claim a right of retainer and a lien upon it’ 
[p. 227, col. 2.] 1 

_ Trevor v. Hutchins, (1896) I Ch. 844; 65 L. J. Ch. 
73S; <4 L. T. 470: 44 YY\ R. 41 7: In re Rhoades , (1899) 

2 Q. B. 347; 68 L. J. Q. B. 804; SO L. T. 742; 47 YV. R. 
561: 6 Munson 277; 15 T. L. R. 40,* and Pul man v 
Meadows, (1901)1 Ch. 233, 70 L. J. Ch. 97: 84 L. T. 26 
referred to. ’ 


Appeals against the decrees of the Court 
of the Subordinate Judge of Trichinopoly, in 
Original Suits Nos. 45 of 1908 and HI of 1909 
respectively. 

I ACT S.— 1 he facts of the case appear 
sufficiently for the purpose of this report 
from the judgments of their Lordships. 

Mr. 0. V. Anantakrishna Aiyar , for the 
Appellant:—The Court below erred in charg¬ 
ing the appellant as for unlawful default-. 
The property was in the possession of the 
son-in-law who was cultivating the same. 
He rendered accounts. The Court ought 
not to have held that the appellant ought to 
have got more or at least as much as the 
testator might have realized. He could be 
charged only with what he actually collected 
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The expenses of prior litigation ought to 
have been allowed. He ought not to have 
been made liable for the moveables. He 
ought to have been awarded interest on the 
amount due upon the pledge. The word 
‘ froin' in the Will means ‘sale proceeds/ 
the word used to denote income being 
ntnnnhatli. Probate was issued only in 
November IS!*9. Exhibit /j/j is the 1st 
defendant’s application for appointment as 
co-executor. AAA is the counter-petition. 
Accounts were rendered and perused. An 
administration action can be compromised. 
Stirbesh ('hamini Barn V. Hurt Pa gal Singli 
(1), In re Hanghtan , Ifairlm/ v. Blake (lib 
An executor can in a proper cast* compromise 
a suit by a co-executor. i.See also Mauika 
JjaI Atnwnnn v. Manchreshi P/asha Paac/nnaa 
(3) and in re Haji Jsmail Hmt Abdula (4), 
cited m Sha/k d Iiinsti v. »S liittlc />■>■// to), 
Jannki v. Phann hull 0>), Arai/umlml v. 
Kaniala mlxil (7) and A : aeasi,nnhi v. Htdam 
Hussain Saif (S). 1 The appellant was 
justified in not ousting Uamaswami Pillai. 
Exhibit BBIl shows tin* attitude of the 
parties. The appellant cannot be charged 
for the income ol 18*9/. Me tiled a petition 

for probate which was conte sted and orders 
were passed only in 1S9S. II Uamaswami 
misled appellant, the latter cannot be 
charged. The Commissioner says that the 
accounts appear to have been kept in the 
ordinary course of business. They have not 
been impeached as incorrect. The 1st 
defendant having got possession in 1902, he 
ought to account for that year's profits. 
‘Account of the proceeds' implies that the 
proceeds were delivered over to tin* 1st 
defendant. Litigation expenses ought to 
have been allowed, as the suit was necessary 
for bringing tin* estate into possession ai d 
the amounts spent are reasonable. As 
regards moveables the appellant's interfer¬ 
ence would have ended in a serious disturb¬ 
ance. The mere getting of a list from the 
1st defendant cannot have tin* effect of 
making the appellant liable for neglecting 


ii) :> iml. Ons. 2a«»: ii l. .1. 2i<i ; i i r. w. \. 

15 i. 

(2) (1904) 1 Ch. 622; 7:S L. .1. Ch. ,417: 90 ],. T. 
>52; 52 W. K. 505; ‘20 T. L. KV 27(i. 

(4 ) 1 11. *209. '.- 

(5) 8 B. 241. 

(0) 14 M . 454. 

(7) 4 1ml. Cus. 1097; 5 M L. 'I'. SO; 19 M. L. .1. or, 

(8) 16 M. 71. 


(14 0 B. 152. 


to get possession. The pledge of moveables 
being admitted appellant’s failure to sell 
them is no valid reason for disallowing 
interest. If the suit is upon the mortgage, 
no other question arises. The suit was 
tried on the footing that the plaintiff would 
lie entitled to recover whatever sums 
may he fount I due to him irrespective of the 
mortgage. The appellant will he entitled 
to a lirst charge on the sum so found due. 
The suit will not be barred as not brought 
within 1*2 years. Peanj Malum Mnk^rjee v. 
A a mill i n Xafh Mah'rrjre (9). The right of 
indemnity is incidental to the position of a 
trustee. 

Messrs. N. Sriairasa Aigangar and T. C. 
Sr.sltarhariar, for the Respondents:—The suit 
is upon a mortgage executed to a benamidar. 
The mortgage as such is invalid, as it was 
given by one win* had no right to represent 
the estate. Order granting probate was passed 

in July IS!>7. In 1901. the 1st defendant 

applied for joint probate under sections £2 
and 92 of the Probate and Administration 
Act, Y of 1 ''S' 1. The plaintiff alone could 
act as executor until prohate was granted to 
1st defendant also. According to English 
practice liberty is given for executors other 
than those taking out probate to come in. 
fSee also I'ran Xalh Hlmsli v. dado Noth 
llliat/arharji (10) and Sal i/a P rash ad Pal v. 
Mu!Hal Pal (1D.1 

Though probate is not necessary in the 
ease of inofussil Wills, the provisions of the 
Act except those relating to grants are 
applicable. The mortgage - is further 
invalid for want of good faith. 
(Wr v. i'ollingridge ( 2). Notice by 
the 1st defendant admitting the correctness 
of accounts was only a step-in-aid of the 

scheme to defraud the estate. Exhibit PP, 
the mortgage document, was the next step. 
Till prohate was actually granted, 1st defen¬ 
dant was not an executor. The case 
la re Haighton , llatrleg v. Blake (2) is 
distinguishable as there, there was a debt 
independent, of the executorship, whereas 
in the present case the amount of the bond 


19' 5 Tml. Cas. 401: 87 0. 229 at p. ?84; 7 M. h. T. 
<: I I C. W. N. 261 (l\ 0.); 7 A. L J. 125; 11 C. L. J. 
.’0: 12 II, ill. h. K. 257; 20 M. L. J. 171; 87 I. A. 27. 
(10) 20 A. 1S9; A. W. N. HS98) 14. 

(10 27 ‘ . 682 at p 688 

(12) 27 K. 1\. 979: 23 H. R. 155; Jacob 607; 1 b. J. 
». s.) Cl». 74. 
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represents the accounts of the executor’s 
administration. Further, In re Uongliton , 
Hawley v. Blake (2) is not supported by the 
authority relied upon for the decision, as in 
that case the point never arose for decision. 
An executor can never discharge himself by 
accounting to his co-executor. Hhsanaii 
Mahomed ah' v. Esmailji Sulemanji (18) and 
Williams on Executors. He Cordont v. 

Be Cordova (14) lays down that one executor 
cannot compromise a co-executor’s claim 
and such a transaction would be declared 
void without any enquiry whatever. The 
appellant has ceased to be executor under 
Exhibit QQ, and as he has not sued for the 
payment of any sums due to him, he is not 
entitled to anything. In re Fish, Bennett v. 
Bennett (15) holds that an arrangement 
between co-trustees and executors settling 
accounts was not binding on the cestui qua 
trust and may be re-opened. An executor 
will not be allowed to jump out of a scheme. 
See Baroda Pros ad v. Gajendra Nath (16), 
where the English cases are noticed. An 
executor cannot compromise proceedings for 
becoming sole executor, as such a compromise 
would amount to the purchase of the right. 
As regards litigation expenses, the moveable 
properties were really in the possession 
of the plaintiff (Exhibit L). P. W. No. 6, 
Ramaswami, says that plaintiff was in 
possession of keys. Even so early as 1900, 
the defendants, in their written statement 
in the suit of 1900, stated that the plaintiff 
and Chidambara were colluding. By divid¬ 
ing the moveables the parties only created 
evidence of possession. The suit was, 
therefore, unnecessary and plaintiff could not 
recover the expenses thereof. As regards 
barred debts the plaintiffs never made any 
honest attempt to recover them. Bonds 
were not necessary for filing suits. The 
Subordinate Judge does not charge the 
plaintiff with neglecting to get Police 
assistance, but only means that he might 
have adopted the expeditious method of 
applying for such assistance if the charge 
of breaking open doors is true. The plain- 


(13) 9 Bom. L. 11. 600 afc p. 628. 

(14; 4 A. C. 692; 41 L. T. 43. 

(15) (1893) 2 Ch.4 3; 62 L. J. Ch. 977; 2 B. 467; 
69 L. T. 233. 

(16) 1 Inch Cas 289; 13 C. VV. N. 557r 9 C. L. J. 
383 at p. 394. 


tiff is not entitled to recover the moneys paid 

for the photo and medical attendance as they 

were paid after the plaintiff ceased to he an 
executor. 

i\[i . L. I . *A.7i(i)it(iJcvish no J fjd'y in reply: _ 

Section 4 of the Probate and Administra¬ 
tion Act applies to the case. No probate 
is necessary. The real executor cannot 
be shut out by section 82 of that Act. That 
section does not apply to the present case. 
The 1st defendant stated in Exhibit NN, 
which isone day prior in date to the mortgage 
document, that he had become executor. As 
regards hona files, accounts had been gone 
into and it is only the result of such 
examination of accounts that is now sought 
to be recovered. The case is analogous to 
that of a widow selling property and the 
mortgage must be upheld to tlie extent 
to which it is supported by consideration. 
See Laws of England by Halsbury, Vol. 14 
page 826. 


JUDGMENT. 


. # —i rum 

a judgment in two suits which were tried 
together. One was a suit by Chidambara 
iMudahai, one of the executors of the 
deceased Naga Pillai, on a mortgage for 
Rs. 6,500, executed by the 1st defendant, 
another of the executors, in favour of 
four persons, who, it is alleged, transferred 
it, to the plaintiff. The nr rfgage, as found 
by the Subordinate Judge. was really 
executed by the 1st defendant as executor 
of the deceased under his Will, Exhibit 
OO, benami for the plaintiff in the follow¬ 
ing circumstances. The plaintiff, though 
it was unnecessary for him to do so, 
thought proper to obtain probate of . the 
Will, Exhibit EE, from the District Court 
of Trichinopoly and for some time adminis¬ 
tered the estate under the grant In 
January 1901, the 1st defendant, the son 
of the deceased, who had come of age 
presented a petition, Civil .Miscellaneous 
Petition No. 83 of 1901, for the issue 
of probate to lum along with the plaintiff 
and alleged therein that the plaintiff had 
failed to file in Court within one year 
the accounts required of him as executor 
under the Probate and Administration Act 

V of 1881. The plaintiff then filed certain 


INDIAN CASKS. 


224 


[191 


5 


fill l>AM ItAUA All’ L)AM All V. l\ IMSIINASWAMI PCLLAI. 


executors of the Will to have taken out 


accounts, which were referred to a Com¬ 
missioner by an order made on the alnve 
petition, under what provision of law does 
not appear, as the accounts required by 
the Probate and Administration Act are 
filed merely fur the information of all 
concerned and to enable them to take 
proceedings against the executor if the 
occasion calls for it. On the Sth 'July 
1901 the Commissioner presented a report, 
Exhibit XI, in which he stated that the 
plaintiff had not kept proper accounts, 
that his management had been fraudulent, 
and that he was unlit to continue as 
executor. On the L 1th February 1942, the 

1st defendant and the plaintiff, as petitioner 
anil counter-petitioner in Civil Miscellaneous 
Petition No. So of 19 )M already mention¬ 
ed, presented a petition of compromise, 

Exhibit X111. stating that it had been 
agreed that the Lst defendant should 

accept the plaintiffs accounts showing 

fts. li,bSli as due to him from the estate, 
and should execute a mortgage of the 
estate for that amount in tin* plaintiffs 
favour, and that the plaintiff .should 
renounce tin* executorship and hand over 
certain articles. The mortgage, Kxhibil 

IjIj, which is that now sued on, was 
executed hy the 1st defendant on 1 Mb 
April 1902, and on 2’2nd April 1902 the 
parties presented a further petition, Exhibit 
PP, stating that the mortgage had been 
executed and that the pin inti IV was willing 
to renounce the executorship and to comply 
with the other terms mentioned in the 
petition and praying the C mrt to pass 
orders in accordance with the compromise. 
On this the Court passed the following 
order: Accepted and ordered in terms of 

the petition." 

The Subordinate Judge has held, in my 
opinion rightly, that this mortgage is not 
binding on the estate. One objection taken 
is that it was executed after the grant 
of probate to the plaintiff and Indore the 
grant to the 1st defendant. Now section 
82 of the Act provides that after a 
grant, of probate no other than the person 
to whom the same shall have been granted 
shall have power to act as representative 
of the deceased until such probate is 
recalled or revoked; and it is contended 
that though it was not obligatory on the 


probate, yet one of them having done so 
the terms of the section expressly prohibit 
the other executor, to whom probate had 
not been granted, from acting as the 
representative of the deceased and that the 
fact of proha to having been subsequently 
granted to such executor is not sufficient 
by virtue of section 12 to validate acts 
done by him in express disobedience to 
section 82. The Act does not say that 
this section is only to apply to cases 
governed hy the Hindu Wills Act, XXI 
of 1870, but (section ’2' that Chapters II 
to XIII, which include this section, are to 
apply to every Hindu, and l do not think 
it is open to us to refuse to apply the 
provisions of the section on grounds of 
real or supposed inconvenience. On the 
other, hand it may he said that the 

balance of convenience is in favour of the 
section being applicable. There is, however, 
a more serious objection to the mortgage. 
In the face of the Commissioner's report, 
Exhibit XI, which must have been 
known to the 1st defendant, as it was 
obtained at his instance, a compromise by 
which the plaintiff s claim against the estate 
for Ks. li,G8l> was admitted cannot be said to 
have beenentered into luma fide in the interests 
of the estate and would appear to have been 
entered into by the 1st defendant mainly 
with tin* object of getting the plaintiff to 
withdraw in his favour from the office of 
executor. It appears not to be free from 
doubt wind her an executor can enter into 
a compromise with bis co-executor at all. 
See I'nok v. ('ollimjn\l<je (1*2) and De Cordova 
v. Ik* (\irdant (14) and the strong language 
of the Court of Appeal in In re bish , 
Unmet v. Unmet (In), as to such settlements 
bet ween trustees. Assuming, however, that 
a co-executor has such a power, as held 
by Kekewich, ,1., in In re lfonghton y Hairiey 
v. Hlake (2), it is essential that the 
compromise should be a bona fide one, and 
I do not think that the compromise above 
referred to can be considered to be a bona 
tide one, or in any way binding upon the 
estate. As regards the order made by the 
Disirict Judge accepting the compromise, 
it does not appear that the true facts wore 
then brought to his notice, or how on A 
petition for the grant of probate to an 
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additional executor, lie had jurisdiction to 
sanction a compromise between two executors 
imposing a heavy burden on the estate. It 
■was then contended that the plaintiff; was 
entitled to a charge on the estate for the 
sums found due to him in the account 
taken in the suit. An executor, however, 
has only a right of retainer and no charge 
on properties not in his possession, which 
at one time formed part of the estate. Veunj 
Molian Mukerjee v. A areni/nt Nath Mokerjee 
(9). ^ This case is also authority for the 
position that such a claim by a plaintiff is 
governed by Article 120 and is, therefore, 
barred. I think that the Subordinate Judge 
should have dismissed the plaintiff’s suit 
on the mortgage and that it must now be 
dismissed and his appeal must be dismissed 
with costs throughout. The amount allowed 
in that suit will be allowed in the account 
taken in the other suit and included in that 
decree. 

The connected suit was instituted under 
section 92 of the Civil Procedure Code, with 
the requisite permission, for the removal of 
the defendant, the plaintiff in the other suit, 
from the position of trusted of the charities 
created by the Will, and also prayed for 
an account against him which was ordered. 
The account was taken in the connected 
suit which was tried with this suit, with 
the result that a sum of over Rs. 30U was 
found due to the defendant, and a decree 
for that amount was given him in the 
connected suit. There is no appeal against 
that decree, but the appellant contends that 
a larger sum ought to have been found due 
to him and it is urged in reply that, as 
his claim against the trust is barred by 
limitation, no decree can be given to him 
in the suit under section 92 of the Code 
of Civil Procedure for the amount found 
due to him on taking the account. We 
are unable to agree with this contention. 
Though the appellant’s right to sue is barred, 
his claim is otherwise unaffected, and it 
would not be right to remove him from 
the office of trustee without providing for 
payment to him, in the account which has 
been taken as between him and the trust, 
at the instance of the plaintiffs, more 
especially as in the connected suit we have 
held that the mortgage by which he sought 
to secure his claim against the estate is 
not binding on it. There is, moreover, no 


reason why a decree for the amount found 
due should not be given against the estate. 
As regards the particular items 1 agree with 
the judgment about to be delivered. N<> 
order as to costs. 

The memorandum of objections is dismissed 
with costs. 

SiiSHAoiKi Alvar, J. —One Naga Pillai made 
a Will on the 4th January 1897 and died 
two days after. The plaintiff in this case 
was appointed one of the executors. The 
Will provided that the 1st defendant, who 
was then a minor, should be co-executor, 
after coming of age, with the plaintiff. The 
testator, after providing for certain legacies, 
directed the founding of a feeding house. 
Immediately after his death the genuineness 
of the Will was questioned. The plaintiff 
applied for probate in the District Court of 
Trichinopoly. It was opposed, 'but he 
succeeded in obtaining an order for its grant 
in July 1897. There was an appeal against 
the order to the High Court. The probate 
was actually granted to him only in Novem¬ 
ber 1899. 


The first defendant attained majority in 
1897 and in January 1991, he applied for 
the issue of a joint probate to himself and 
the plaintiff in supersession of the one 
granted to the plaintiff (ZZ). One of the 
grounds for recalling the original grant is 
contained in paragraph 8 of the petition, 
which alleged that the plaintiff had not 
rendered any account of his administration. 
This petition was opposed by the plaintiff 
(AAA). The District Judge directed the 
plaintiff to furnish a detailed account of 
the estate. On this being done, the 1st 
defendant was permitted to state his objec¬ 
tions. A Commissioner was afterwards ap¬ 
pointed to examine the accounts. His report 
is Exhibit XI, dated the 8th July 1901. 
This was not favourable to the plaintiff. 
While its consideration was pending before 
the District Judge, the plaintiff and the 
1st defendant tiled a razinamak (Exhibit 
PP) in Court. This was accepted by the 
District Judge on the 22nd April 1902. 
It was agreed to in this compromise that cer¬ 
tain articles in the possession of the plaintiff 
should be handed over to the 1st defendant; 
that the plaintiff should renounce liis 
rights to the joint-executorship with the 
1st defendant, and that in consideration 
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of these terms and of the allegati« n that 
the plaintiff had spent monies on hehalt 
of (lie estate, a mortgage the trust 

property should he executed hy the 1st 
defendant in favour of certain nominees of 
the plaintiff for the sum oi Ks. 6,686. 
The deed of mortgage was actually executed 
on the 14th April 1902, eight days prior 
to the acceptance of the compromise hy the 
Court. See Kxhibit LL. 

Plaintiff now sues on 1 his mortgage to 
recover from the 1st defendant, personally 
and «.n the liability of the mortgaged 
trust properties, the amount due to him. 
The other defendants are the widow, the 
daughter’s sons, and the alienees of some 
of the mortgaged properties. The 1st 
defendant impeaches the mortgage on 
various grounds. The principal question 
for decision in this appeal is whether tin* 
mortgage is binding on the trust. 

Mr. S. Srinivasa Aiyangar argued that 
an executor is not competent to compro¬ 
mise the claim of his co-executor and that the 
mortgage is invalid upon that ground. Mr. 
Anantakrislma Aiyar relied upon the decision 
of Kekewich, J., in In Hom.ihloii, Ihnrlrit \. 
Hhikr l 2), and argued that a hnitu Jiflr composi¬ 
tion of the claim of a co-executor stands on 
the same footing as that of a stranger. This 
case has neither been followed, nor cited 
with approval in any of the subsequent 
cases. The learned Judge bases his con¬ 
clusion upon the decision of the Court of 
Appeal in In ><■ A V/r, In if Lvnifrs: In ,r 
Mnrlri, (17). I have read that case carefully 
and I do not lind any support for the 
proposition laid down by Kekewich, J., in 
that case. There the point argued related 
to the jurisdiction of the Court of Chancery to 
sanction transactions entered into by trustees 
which were beyond t be powers conferred by the 
of trust, but which were for the 
obvious advantage of the ••>/m »//<#• Inisi. 
lord Justice Homer, says at page b ib : 
“(Jf course, the jurisdiction is one to be 
exercised with great caution, and the Court 
will take cure lint to strain its powers. 
It is impossible, and no attempt ought to 
be made, to state or deline all the circum¬ 
stances under which, or the extent to 
which, the Court will exercise the jurisdiction; 


(17/ (1901) - Oh. 034; 70 L. J. Oli. 710; OU W. K. 
17; 85 L. T. 174. 


I,,,l i( need scarcely be said that the 
Court will not be justified in sanctioning 
every act desired by trustees and beneticiaries 
merely because it may appear beneficial 
to the estate ; and certainly the Court will 
not be disposed to sanction transactions of 
a speculative or risky character. But each 
case brought before the Court must be 
considered and dealt with according to its 
special circumstances.” 1 do not think 
this statement of the law supports the 
view of the learned Judge. On the other 
hand, the observations of Sir Barnes 
Peacock in Ite Cnnlnra v. I >e Cordova (14) 
are distinctly against his view. Moreover, 
the decision of Ivekewich, J., was under 
section 21 of the Trustees Act (56 and 
b7 Viet., e. f>3) of 1893, and the pro¬ 
nouncement regarding common law rights 
is only an olufer thrlnm. There is nothing in 
section 92 of the Probate and Administration 
Act, V of 1881, to enable an executor to 
compromise the claim of the co-executors. 
Chapter VI, dealing with the powers of 
an executor, is silent on the question. I 
have, therefore, come to the conclusion 
that it is not Rnnpetent unde) the Act to 
one executor to compound the claim o! his 
co-executor. Further, in this case, the 
compromise cannot be said to have been 
entered mlo luma title. 1 have referred to 
the circumstances which existed at the 
time of the ra:tn ini t!t, and they show 
that the 1st defendant was anxious to 
secure powers to himself, and that the 
plaintiff wanted to get money. Neither of 
them seems to have had the interests of 
the t i list in their minds. Consequently, 
if an application were made to a Court to 
sanction the arrangement, it would have 
been rejected. The acceptance by the 
District Judge of the compromise should 
not he construed as giving his sanction 
b>r it. 

Mr. £>rinivasa Aiyangar also argued that 
as probate was taken out by the plaintiff* 
the 1st defendant had no status as executor 
until he vv as recognized as such by the 
order of the Court on the 22nd April 
1302, and that the mortgage of the 14tn 
April was ultra vires of his powers. Under 
section I of the Probate and Adminis¬ 
tration Act, the property of the testator 
vests in the executors. It was pointed 
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out in In re Pauley and Loudon and 
Provincial Bank (18) that the estate of the 
deceased vests in all the executors and 
not only in those who have proved the 
Will or acted in the administration of the 
estate. Further it is settled law that it 
is not incumbent on a Hindu executor to 
obtain probate before acting, although 
there is nothing to prevent him from 
taking out probate. Under these circum¬ 
stances, I cannot agree that section 82 of 
the Act is a bar to the 1st defendant acting 
as representative of the deceased because 
the plaintiff had alone obtained probate 
of the Will. Section 92, which empowers 
only persons who have proved the Will 
or taken out administration to act 
on behalf of all the executors, should be con¬ 
fined to cases where probate is compulsory 
before dealing with the property. The 
result of acceding to the contention of Mr. 
Srinivasa Aiyangar will be this—whereas 
if no probate had been taken, every Hindu 
executor can deal with the property of the 
deceased, the fact that one of them obtains 
a probate, will compel the executor that 
has not joined in the original application 
to apply himself to the Court, if he wants 
to exercise the powers vested in him. I do 
not think the language of sections 82 and 92 
of the Probate and Administration Act 
compels us to give our sanction to such an 
anamolous position. 

On the view that I have taken that the 
mortgage-deed was not executed bona fide 
and for the benefit of the estate and that 
it is not competent to one executor to com¬ 
promise the claims of his co-executor, this 
appeal fails and the appeal and the suit on 
the mortgage should be dismissed with costs 
throughout. 

In Appeal No. 107 op 1911. 

This appeal is connected with Appeal 
No. 10b of 1911. In the present case two 
plaintiffs, representing the public, sued under 
section 92 of the Code of Civil Procedure 
for the removal of the two eiecutor trustees 
appointed under the Will of Naga Pi 1 lai, for 
an account of the estate and for settling a 
scheme. The Subordinate Judge settled a 
scheme for the management and directed 
the new trustees to discharge the debts 

(18) (1900) lCli 58; 69 L. J. Cli. <5; 48 W. It. 307; 
61 L T. 507. 


payable to the plaintiff (appellant) in the 
connected appeal. There is no contest now 
regarding the scheme. But the 1st defend¬ 
ant (plaintiff in the connected suit) has 
appealed, claiming larger sums of money 
than has been decreed to him. The plaintiffs 
have preferred no appeal against the 
direction to pay the appellant. Before 
deciding the amount due to the appellant, 
we have to deal with the objection raised 
by Mr. Srinivasa Aiyangar that, as the 
claim of the appellant was barred, he is not 
entitled to any relief in the suit. By 
Kxhibit dated the 22nd of April 1902, 
the 1st defendant ceased to be an executor 
to the estate of Naga Pillai. It was com¬ 
petent to the Court to revoke the probate 
granted to him under section 50 of the 
Probate and Administration Act for failure 
to exhibit an inventory. This was done. 
But the order says nothing about the right 
of trusteeship. Although for good cause 
shown a trustee can be removed from his 
office, it does not appear that the mind of 
the District Judge was 
this question. Certainly, 
petent to the co-trustee 
appellant out. 


directed towards 
it was not com* 
to purchase the 


This appellant was a creditor of the 
estate and he also spent his own monies on 
behalf of the estate. It must be taken that 
these claims were barred by limitation at 
the date of the present suit. Mr. Ananta- 
krishna Aiyar’s contention is that the appel¬ 
lant has a charge upon the property and 
has 12 years to enforce that charge 
under Article 132 of the Limitation Act. 
This is negatived by the decision cited by 
him, Peary Mohan Makerjee v. Narendra Nath 
Mukerjee (9). It was pointed out in that 
case that an executor creditor-should bring 
his suit within six years of the accrual of 
the cause of action, under Article 120 of 
the Limitation Act. There are numerous 
Indian and .English authorities enunciating 
the same view. No doubt, if he had the 
estate in his possession, he might claim a 
right of retainer and might claim a lien 
upon it. This has been laid down in 
Trevorv. Hntcluns (19), [n re Rhoades (20) and 


(19) (1896) 1 Cli. 844; 65 L. J. Cli. 738; 74 L T 
470; 44 W. R. 417. 

(20) (1899) 2 Q. 13. 347; 68 L. J. 13. 804; 80 L. T. 
742; 47 W. R. 561; 6 Manson, 277; 15 T. L. R. 407. 
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1 v. Mnulotr* (2D. But tlie appellant 

had im |)r< perty of the trust in his posses¬ 
sion at the time of the suit. Consequently 
if he filed a suit for the amounts due to 
him, he would have been barred by limita¬ 
tion. Does the fact that an account is 
claimed against him enable him to get a 
decree for monies actually due." Mr. 
Srinivasa Aiyangar contended that this is m 
the nature of a cross-claim by the appellant 
and that he is not entitled to a decree. 
The question is not covered by any authority. 

It is true that the remedy to recover the 
money is barred by limitation. As was 
pointed by Mr. .Justice Pontifex in Xnrsimj 
I hij/itl v. II nrryfi nr Saha (22): “ If the creditor 
had a lien on the goods of his debtor on a 
general account, he would be entitled b> 
hold the goods for a debt, the recovery ot 
which was barred by the Limitation Act. 

I think this principle extends to all cases 
where there is liability to account, whether 
there is a subsisting lien or not. As l 
said before, the appellant has not been 
shown to have ceased to be a trustee, and 
under section !»2 of the Civil Procedure 
Code, he is liable to be called upon to 
render an account, lie cannot escape 
liability on the ground that he was not ad¬ 
ministering the estate from April 15)1)2. II 
he was under this disability at the time of 
the suit, he is in equity entitled to the 
monies that he may be found to have 
spent on behalf of the trust. 1 have 
been able to find only one case as having 
any bearing on the present discussion and 
that is reported in Mrhirvii v. I’/ihltr 
Truster, In rc Unfit usuit (2.D. In that 

case one of the erstui »///#* frusl was wrongly 
overpaid by the executor. In dealing with 
the claim made by the other t'-’slnf tfiir trust 
for recovering it, Warrington, *1.. held that 
the suit was barred by limitation, but pointed 
out that in an adminisi rat ion action the Imi 
of limitation will be of no avail. The 
principle of the decision seems to In* that 
although fhe remedy by suit may he barred, 
so long as the rigid to account subsists 
between the parties, limitation cannot be 
pleaded to defeat the adjustment which the 

(21) ( 1P0G) 1 Cli. '2X1. 7<> L. ,1. ( h. n7; M L. T. 2C.. 

(22) :> C. c. L. It. IS; HSlminp L. It. I:,|. 

(2:?> 115111 l 1 (Mi. ‘*02; sol,. .1. ('ll .MS | : ]ol I,. T. 

331, 00 J. 271. 


right to account gives. In analogy of this 
ease. 1 hold that as the appellant was under 
a liability to account to the trust at the date 
of the suit, lie was entitled to all the equities 
flowing from the taking of the account. 
The liability should not be separated from 
the right. Moreover, the plaintiffs in this 
case have not objected to the decree which 
has been given in appellant s favour for a 
portion of the amount sued for and the 
reasoning of Kmuftistuny Chrtty v. AunamnUii 
Chvthj (2-1). which precludes the agitation of 
a question in partial bar of a claim, applies. 

I would, therefore, disallow the respondents' 

contention. 

On the merits, l see no reason to differ 
from the Subordinate Judge regarding the 
claim for the income of the lands. The 
appellant has been shown to have been 
grossly negligent and the lower Court was 
right in fixing the average income as it has 
done ; nor is there any reason for differing 
from its conclusions regarding the two 
jewels, the liability to account for barred 
debts, the rate of interest, and the claim for 
the doctors bill, discussed in paragraphs t)3, 
(>b, lit- and respectively. 

As regards the claim for the amount spent 
in attempting to recover certain properties 
fur the trust, I must hold that the Subordi¬ 
nate Judge lias taken a very narrow view of 
the position of the appellant. It was neces¬ 
sary for him to go to Court and the fact that 
in the compromise he came to with his co- 
executor, he asked him to carry on the 
litigation against himself and others, does 
not show that in instituting the suit he did 
not act honestly. This claim must be allow¬ 
ed . 

The second disputed item relates to the 
\alue of certain moveable properties which 
the Subordinate Judge tinds the appellant 
failed to recover for tbo estate. He did sue 
for it. The lower Court's view that if he had 
taken steps earlier to call in the aid of the 
police the property would have been secured, 
is not a proper ground for charging a trustee 
with mismanagement. This claim a gams 
the appellant should be disallowed. 

The appellant is also entitled to the sum 
of Ks. 2d which he advanced for a portrait of 


V-M' 2? M. (57, \h M. 1. j. 402* 


INDIAN CASES. 


229 


Vol. XXVIII] 

RAC SHAN ZAMAN KHAN V. RAMA NAND M1SRA. 

tlie testator with a view to putting it up in the case proved it quite satisfactorily that the 
feeding house. defendant’s possession over the land in suit 


These three amounts will count in favour 
of the appellant in the adjustment of the 
accounts. Subject to this modification, the 
appeal must be dismissed. Parties will bear 
their costs throughout. 

The appellant is entitled to the payment 
of the amount decreed from out of the corpus 
of the trust estate. 

Appeal i Vo. 106 dismissed , and decree modified 

in Appeal No. 107. 


COURT'OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 73 of 1912-13 of 

Sultan pur District. 

August 2, 1914. 

Present :—Mr. Tweedy, S. M. and 
Mr. Holms, J. M. 

RAUSHAN ZAMAN KHAN— Plaintiff— 

—Appellant 

VGVSllS 

RAMA NAND MISRA— Defendant— 

Respondent. 

Wajib-ul-arz, entries in, interpretation of — Attestation 
of entries by landlord alone, effect of —Muafidar, whether 
bound by entries. 

The entries in a Wajib-ul-arz attested by the land¬ 
lord alone and not by the muafidar arc not binding 
on the latter. 

Appeal from the decree of the Commis¬ 
sioner, Fyzabad, dated the 19th May 1913, 
reversing the order of the Deputy Commis¬ 
sioner, Sultanpur, dated 11th December 1912, 
reversing that of the Assistant Collector, 
Sultanpur, dated the 26th September 1912. 

FACTS.—The plaintiff sued the defendant 
for resumption of muafi land held by the 
latter. The defendant claimed that the land 
was not resumable under the terms of the 
grant and produced in support thereof a 
patta of 145 j^ears back containing the words 
yeh higha par nigah na 1 'are.” The plaint¬ 
iff claimed that the land was resumable 
and produced in support thereof a copy of 
an extract from the wajib-ul-arz prepared at 
the time of the First Regular Settlement, 
in which it was provided that the land in 
suit was resumable at the will of the 

landlord, The evidence produced in the 


extended for more than 50 yearsl and by 
more than two successors to the 'original 
grantee. 

The Assistant Collector declared the de¬ 
fendant to be an under-proprietor of the 
land in suit under the provisions of section 
107H of the Oudh Rent Act. The Deputy 
Commissioner finding that although the 
patta could be presumed to be genuine, it 
did not identify the land mentioned therein 
with the land in suit, that the words of the 
patta as quoted above did not mean that the 
land was not to be resumed, that the entry 
in the wajib-ul-arz showed the condition on 
which the grant was held, that the grant 
was not, except for age, of any special 
nature but was held merolj r at the favour of 
the landlord, resumed the land under the 
provisions of section 107E (a). The Com¬ 

missioner held that as the entries in the 
wajib-ul-arz had been attested only by 
landlords and not by muafidars , they were 
to be regarded simply as irrelevant state¬ 
ments of interested persons and, therefore, 
not binding on the muafidar , and reversing 
the order of the Deputy Commissioner 
restored that of the Assistant Collector. 

The decision of the Commissioner was 
questioned in appeal before the Board of 
Revenue. 

Maulvi 11 asi, for the Appellant. 

Babu fshirari Dayal , for the Respond¬ 
ent. 

JUDGMENT. 

Holms, J. M.—Apart from the patta there 
seems sufficient evidence to support the 
lower Court’s finding that the land has 
been held rent-free for fifty years and by 
two successors, and this point is not seri¬ 
ously contested by the appellant. The view 
which the Commissioner has taken of the 
effect of the wajib-ul-arz is in accordance 
with recent decisions of the Board of 
Revenue on the subject and the fact that 
the Muhammadan appellant has allowed 
the Hindu respondent to remain in posses- 
tion so long is against the theory that the 
land was held rent-free at the pleasure of 
the grantor. Ground No. 7 must succeed. 
The respondent does not contest this. The 
Commissioner’s order, should be notified to 
this effect; that Rs. 10, Pleader’s fee, is given 
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ear* 1 1 of flip seven rases. Otherwise*, the 
appeal is dismissed. Parties to pay their 
own costs of appeal as neither is wholly 
siirressfu I. 

Twffdy. S. M.— I nmnir. 

Appi’ftl pm llii itllnirnl. 


PCX.) AH CHI KF COURT. 

Second Civil. Aim’Kai, No. 1120 of lOld. 

November 19, 191 I*. 

Present: —Mr. .1 ustice Rattigan. 

JOT SINDH AND OTHERS—1*1. UNTIFFS -- 

Am: u .ants 

l'l , l<US 

AMIR CHANI) and others--Defendants — 

ResI’ONDKX i s. 

r,-ini4r,‘ nf l , ri>i>rrtii .[rl i/f nf 1SS_0, 72 //»//"• 

I limit inn nf <i it i ill'll'’ nfls/ninil nf on I Ill'll.< -Arrr.<sinn.< 

Fl'Ul'tUS. 

Tin* rights of ;i prrsim in whose favour a hypothec 
is ma«It* of a chat t<*l are limited strictly to the actual 
chattel hypothecated and do not extend lieyond that, 
p. 221, col. 1 , 

Where, therefore, the plaintiffs purchased a until her 
,/ «/oats. sheep and camels on behalf of themselves 
and the judgment-debtors and it was ajrreed that 
tin* parties were to be joint owners of the animals 
and their offspring, and tin* animals lielonifinyf to the 
judgment-debtors were to be deemed to be hypo¬ 
thecated to the plaintiffs as security for the re-pay- 
menf of money advanced hy plaint i If s for the pur¬ 
chase, Imf no provision was made for the hypotheca¬ 
tion of such of tin* offspring as might fall to the share* 
of the judgment-debtors: 

Hrhl, that the young of animals were not mere 
accessions to the latter but were Jrurtns and could 
not, therefore, he made subject to the hypothecation. 

[p. 221, col. 1.1 

Second appeal from tlie decree of tin* 
Divisional Judge, Slialipur, dated tbe Sth 

April ion. 

Mr. Bhutju/ Bum Pnn\ for (lie Appellants. 

Mr. Nmul Bui , for tin* Respondents. 

J l T DGM KXT. -On I lie 29th July 1S9S a 
decree for Rs. 2lO, with costs, was obtained 
by Cbinma Ram againsi Mian and Muham¬ 
mad, and on the lblli August 1910 (after 
several previous applications for execution 
of the said decree, which proved infract units) 
the sons of Chimna Ham (present defendants 
Nos. 1—d) succeeded in having two camels, 
said to be worth Rs. 200, attached. There¬ 
upon (lie present plaint ills objected that the 


cannds were the joint property of themselves 
and the judgment-debtors (defendants Nos. 4 
and 5), and bad, moreover, been hypothecated 
to the objectors by agreement, dated tith 
October 1002, and c. mid not, therefore, be 
attached and sold, except subject to their 
rights. These objections having been dis¬ 
allowed, tbe objectors brought tbe present 
suit and claim therein a declaratory decree 
that the animals in question are not liable 

In be attached and sold. 

From 1 In* facts, as found hy the lower 
Courts, it appears that the plaintiffs pur- . 
chased a number of goats, sheep and camels 
on behalf of themselves and the judgment- 
debtors an 1 that it was agreed in October 
lib 12 that these animals were to he the joint 
property of plaintiffs and judgment-debtors 
in equal shares, and that the animals be¬ 
longing to the latter were to he deemed 
to In* hypothecated to plaintiffs as security 
for the re-payment of the money advanced 
by plaintiffs for their purchase. The agree¬ 
ment further provided that the parties were 
to lie joint owners of the offspring of the 
said animals, but no provision was madefo! 
the hypothecation of such offspring as might* 
fall to the share of the .judgment-debtors. 

The two camels that have been attached are 
the offspring of the camels which were ori¬ 
ginally purchased and hypothecated as 
aforesaid. 

The Divisional Judge has held that these 
two camels belong, undei the terms of the 
agreement, to the parties jointly in equal 
shares ; that one camel must, therefore, he 
regarded as the property of the plaintiffs 
and as such released from attachment; but 
that the other camel belongs to the judgment- 
debtors and is liable to be attached, in¬ 
asmuch as the agreement of October 1902 
made no provision for the hypothecation 
of l he judgment-debtors' share in the 
offspring of the hypothecated animals. He 
has, accordingly, granted plaintiffs the 
decree prayed for as regards the one 
camel, but dimissed it as regards the other. 

I am now asked to set aside this order 
on the ground that the Divisional Judge 
erred in law in holding that the camel 
belonging to the judgment-debtors was not 
subject to the hypothecation in favour ot 
plaintiffs, the agreement being that the 
voung of the animals hypothecated must 
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be considered as mere accessions to the 
former and as such subject to the terms of 
the agreement. 

I cannot accept this contention. 

Hypothecation is a mode of creating a 
security whereby not merely the ownership, 
but also the possession of the thing, 
remains with the owner. To that extent 
it has many advantages over a pledge which 
necessarily implies the transfer of possession 
of the thing to the pledgee, or pawnee, but it 
has the very great disadvantge of lending itself 
to fraud and of depriving creditors of their 
just rights, as it may be effected merely by 
agreement of parties without the knowledge 
of others. The Indian Contract Act makes no 
provision for hypothecs and it may be open 
to doubt whether they can be said to be 
recognised by the law of this country (see 
as to this Gliose on Mortgages, 3rd edition, 
pages 147-149). 

The law of England recognises the contract 
but only in the form prescribed by the Jlills 
of Sale Act and in the exceptional case 
of hypothecs of ships, by the Merchant 
Shipping Acts. 

Assuming, however, that the contract is 
valid as against a creditor of the owner of 
the chattel, I have no doubt whatever that 
the rights of the person in whose favour the 
hypothec is made are limited strictly to the 
actual chattel hypothecated, and do not 
extend, in a case such as that before me to 
the offspring of the hypothecated animal. 

Mr. Bhagat Ram Puri argues that the 
young of such animals are accessions” and 
as such subject to the terms of the hypothec. 

But here again I cannot agree with him. 
No doubt, upon the principle recognised in 
section 70 of the Transfer of Property Act, 
accessions to property mortgaged enure for 
the benefit of the mortgagee, and conse¬ 
quent^ (to quote from one of the illustrations 
to that section) if “A mortgages a certain plot 
of building land to R, and afterwards erects 
a house on the plot, for the purposes of his 
security, B is entitled to the house as well as the 
plot.” But the young of animals are not mere 
accessions to the latter, but are frnchis, and 
there appears to be no principle or justification 
for holding that the f met ns of a thing, which, 
though made security for the payment of a 
debt, still remains in the ownership and 


possession of the owner, is to be regarded 
as an inseparable addition to the hypothecated 
chattel. 

In so holding I am aware that I am 
deciding contrary to the rule recognised by 
the Roman Law whereby "whatever acceded to 
anything hypothecated fell under the In/pofhec 
and was added to the security of the creditor 
who had thus, c.r/., the same rights over the 
children of a female slave as he had over the 
slave herself * (see Hunter’s Roman Law, page 
445). But the Roman Law recognised the con¬ 
tract of hypothec to an extent which has not 
been accepted by any modern State except Spain 
(see Holland’s Jurisprudence, 4th edition, 
pages 191-192), and speaking with the 
utmost diffidence, 1 cannot find any 
justification for holding that the offspring of 
an animal which has been hypothecated 
should be made subject to the hypothec. At 
its birth it becomes a saparate entity and is 
in no sense a mere accessory to the animal 
which gave it birth. 

I know of no authority, nor was any cited 
before me, for the proposition for which 
Mr. Bhagat Ram Puri contends, while on 
the other hand , I am not without doubt 
whether a contract of hypothecation can be 
recognised at all under our system of law as 
valid against the claims of a third party who has 
no knowledge of that contract or whose claim 
was anterior in point of time to the contract. 
The Contract Act expressly deals with the 
subject of “Pledges”, but is silent as regards 
hypothecs, and their Lordships of the Privy 
Council have expressly stated that the Act, 
so far as it goes, is exhaustive and imperative 
[ifohori Bihee v. Vharmor/as Gliose (l)]. 

For the reasons given I dismiss this appeal 
with costs. 

A ppea 1 dism is sod. 

(1) 30 C. 539 at p. 54K (P. C.); o Bom. L. R. 421; 

7 C. \V. N. 441: 30 I. A. 114. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1280 of 1912. 

November 5, 1914. 

—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

PEXUMETA SUBBARAJU— Defendant— 

Appellant 

vr ran a 

YEEGESENA S E ETIIA RAM All AJ U and 
another—Plaintiffs—Respond i : x r s . 

Mni’lt/ni/nr tt ml i ft fn'ft/injci* — Ilnjht.< *•) tm nt (jo yo r tin'i 
in inltjtiurd fn'n i *•' i f if jtctltlmy suit on inoi't\\(Uj(' liti/hf 
of Jrssrr nmlrr ntovttjnyor —/Vd//vfrr oj /VojirWj/ -lef 

(IV of 1SS2), \ 52, 73, nppliralion of, to excai- 

I it * n sofrs -Sn h<! it n I ton , iloclrtnc *>!. 

Wlii'iv ;i l« *;i m ' i»l (I m* mo)*l itsij'imI Isi nils \n si ^ in:nl<' Vy 

1 lie III i *r( i*;i T I nr one \" * *il I* 11’olll .July IDO, In j III.' 

1 DOS ;uii I i|ii> }>l;iii)I iIT |>iiivIi:immI in Onurl aurlimi in 
X«»\ i n11 m*i* 10*17 in i-MTiuimi of :i mm i miyv-clrcivr 
nn( mu I \ 1 1 11 • In m Is Lilt :i I so I Im 1 Tops >t !• n<l i Mg t ImriM hi 
iiiid the Milt- was mnlirm<‘<l in I JcrcniLir ID0< ami 
tin' crops harvested in January 1D08: 

llrhl, that a decree for sale, ami the Court auction- 
sale held in pursuance thereof, will not a fleet the 
rights of the defemlant lessee to the henelieial en¬ 
joyment of the crops, and that the purchase ot the 
crops hy the plaintiff in the Court auction did not 
give the plaint ill’ a title to the crops hut only to what 
took tin' place of the right to the crops which would 
have vested in the mortgagor judgment-debtor it In* 
had not parted with such right. p. 2JUI. col. 2. 1 

Yearlv leases and such other acts as are either 
neee>>nr\ or the ordinary rea.-niinble incideut> ol an 
inlciini liciielicial en jo\ nieiil are iml aflected by 
Court a net inll-sa le thouirh tlu\ are made /• nii/cii/c 
hlr. 

A purchaser gets title not only to tin* properly 
purchased bur also to whatever has been lawfully 
substituted for the whole or part of the property sold 
to him. The larger right of the owner of a land to 
the profits and crops growing mi that land includes 
the smaller right to tin* rent reserved to him in con¬ 
sideration of his having parted with the right to the 
crops themselves in favour of lessees. p. 2IW, col. 2. 

Neither section 8 nor section df» of the Transfer of 
Property Act applies to transfer of rights by execu¬ 
tion sale. Section 2I> of the Act about the dailv 

• 

accrual of rent applies only in tin* absence of a 
contract to the contrary. p. 2d I. col. I. 

Sections IT and 7d of Act IV of 1882 lav down the 

• 

principle of the substitution of properties and securi¬ 
ties in favour of persons who, through no fault of 
their own. are deprived of the original rights and 
securit ies. p. 2d I. e«*|. 1 . 

Second appeal against the decree of the 
Court id I lie Subordinate Judge id’ Kistnn, 
in Appeal Suit No. 22b id' 1911, (tmns- 

J'eried from the lile of the Court of the 

Subordinate Judge, Ellore), preferred 
against that of the District Munsif of 
Narasupnr, in Origins I Suit No. 575 i f 190S. 


Mr. V. Xarayanamnrthi , for the Appel¬ 
lant. 

Mr. B. X. Banna, for the Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J.—The 1st defendant 
is the appellant before ns. He was the 
lessee under the defendants Nos. 7 and 8 
for the year July 1907 to July 1908 of the 
plaint land*. The plaintiff purchased, in 
Court auction in November 1907 in execu¬ 
tion of a mortgaged-ecree against the 
defendants Nos. 7 and 8 (passed so long ago 
in 189o or 189!)), the plaint lands. The 
plaintiff purchased not only the lands hut 
also the crops standing thereon. The sale 
was confirmed in December 1907 under 
the old Civil Procedure (’ode. The crops 
were harvested in January 1908 by the 1st 
defendant. The rent reserved by the defen¬ 
dants Nos. 7 and 8 with the 1st defendant 
was 212 hast as of paddy, and its value is 
said in the lease-deed to be Rs. 1,272 at 
Rs. (> per basta or bag. The 1st defendant 
paid Us. 400 of the rent to the defendants 
No. 7 and 8 and carried away the crops in 
January 1908. The plaintiffs brought the 
suit for recovery of Rs. 1,272 (the value 
of the grain rent due to the defendants 
Nos. 7 and 8 hy the 1st defendant), on the 
allegation that hy the plaintiffs’ purchase of 
the land and of the standing crops in November 
11*07 in Court auction, they (the plaintiffs) 
became entitled to the crops themselves or 
at least, they became entitled to recover 
the rents of Us. 1,272, plaintiffs alleging 
further that the 1st defendant and the 
defendants Nos. 7 and 8 colluded together 
and cut and carried away the crops in 
January 1908 without paying even the rent 
of Us. 1,272 to the plaintiffs. Plaintiffs 
also claim interest at He. 1 per cent, per 
mensem from the 12th January 1908 till the 
date of suit (10th November 1908). 

The lower Appellate Court bold that the 
plaintiff's were entitled to at least the 
rent amounting to 212 bags of grain. It 
further held that though the lease-deed 
mentioned Us. 0 per bag as the price, the 
real price was only Rs. 5 per bag and the 
price ot the 212 bags was, therefore, Rs. 1,060 
and not Us. 1,272, as claimed in the plaint. 
It further found that as the clefewlflnts 
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Nos. 7 and b had paid Rs. 400 to the 1st 
defendant who was not entitled to receive 
it, the 1st defendant must be deemed to 
have had and received it for the plaintiff. 
It, therefore, gave a decree against the 
defendants Nos. 7 and 8 for the Rs. 400 
received by them out of the rent and it 
gave a decree for the remaining Rs. 660 
out of the Rs. 1,060 against the defendants 
Nos. 1 to 6. It disallowed the plaintiffs’ 
claim for interest, on the ground that the 
plaintiffs’ suit was one for unliquidated 
damages and not for rent or liquidated 
damages. The contentions in appeal are: 

(«) That the plaintiffs having purchased 
only the standing crops and the 1st defend, 
ant under his lease-deed having become 
entitled to the crops as lessee, the plaintiffs 
purchased nothing. (I should add that this 
contention is not raised in any of the grounds 
of the memorandum of second appeal, 
but as a question of law it was allowed to be 
argued). 

( b ) That as the plaintiffs did not purchase 
the rights of the defendants Nos. 7 and 8 
to the rent, they ought not to have been 
given a decree for the rent and their plaint 
ought not to have been allowed to be 
amended into a suit for the amount of 
the rent. 

As regards the first contention, it raises 
the question whether when there has been 
a Court auction-sale in pursuance of a 
mortgage-decree, the mortgagor in posses¬ 
sion could convey to a lessee the right to 
. raise crops on the land and take them away 
so as to prevent the crops being validly 
sold in execution of the decree for sale 
already passed. In Thakur Prasad v. Gaya 
Sahu (1), it was held that “ a lease of 
property made by a judgment-debtor against 
Avhom a mortgage-decree for sale had been 
made came within the purview of section 52 
of the Transfer of Property Act, ” and that 
the lessee cannot set up any rights under 
the lease as against the purchaser in the 
Court auction-sale held in execution of 
the mortgage-decree. I think, however, 
that the proposition is stated too broadly 
in that judgment, as it ignores the ordinary 
incident of the beneficial enjoyment which a 


mortgagor who is allowed to remain in 
possession is entitled to have the benefit of. 
In Gajapati Uadhikapatta Mahadevi Gam v. 
Gajapati Radhamani Mahadevi Gam (2), the 
learned Judges Muthuswami Iyer and Hut¬ 
chins, JJ., stated that yearly leases and such 
other acts as are either the necessary or the 
ordinary reasonable incidents of an interim 
beneficial enjoyment will not be affected 
though they were made pendente lite. ” Tn 
this case, I think that the lease in 1st 
defendant’s favour having been only for 
one year, the decree for sale and the Court 
auction-sale held in pursuance thereof 
will not affect the rights of the 1st defend¬ 
ant-lessee to the beneficial, enjoyment of 
the crops. The purchase of the crops, there¬ 
fore, by the plaintiff in the Court auction 
did not give the plaintiff a title to the 
crops themselves, but only to what took the 
place of the right to the crops which 
would have vested in the mortgagor-judg¬ 
ment-debtor if he had not parted with 
such right. We are unable to accept the 
contention of Mr. P. Narayanamurthi (Vakil 
for the appellant) that because the plaintiff 
did not purchase the rent which the mort¬ 
gagor reserved to himself in the place of 
the right to cultivate and harvest the crops, 
which right he parted with to the lessee] 
therefore the plaintiff could not obtain the 
right even to the rent. A purchaser gets 
title not only to the property purchased 
but also to whatever has been lawfully 
substituted for the whole or part of the 
property sold to him. The larger right 
of the owner of a land to the profits and 
crops growing on that land includes the 
smaller right to the rent reserved by him 
in consideration of his having parted with 
the right to the crops themselves in favour 
of lessees. A sale of such larger right 
conveys a title to the smaller right which 
has taken the place of the larger right. 

I he sale in Court auction was made of 
the larger right to the standing crops as 
the Court had no notice that a smaller 
right to rent had been substituted by the 
judgment-debtor. The right to the rent 
was a legal incident attached to the right 
in the property. The entire interests of the 
mortgagor in the land together with all 


(1) 20 A. 319; A, W f N. (1898) 36, 


(2) 7 M. 96 at p. 99 f 
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tlie legal incidents were intended to be, and 
were in fact, sold. The contention based on 
section 8 of the Transfer of Property Act, 
namely, Mini the plaintiffs, in any case, are 
entitled only to the proport mate rent due 
after the confirmation of the sale (Novem¬ 
ber 1907) till the end of the tenancy 
(July 1908) might be met by two answers. 
One answer is that neither section 8 nor 
section 30 of the Transfer of Property Act 
(the latter section providing that rent 
accrues from day to day) applies to transfer 
of rights by execution sale l_see section 2, 
clause G/), of the Act and Sattjendra Xalh 
Thailin’ v. Xilkantha Snajha (3)]. The second 
answer is that we have to look to what has been 
substituted for the grain profits purchased by 
the plaintiffs, and not what rent he would have 
been entitlbd to if the mortgagors had, /*// 
n private sah\ sold the hniJs a lour on date of 
the confirmation of the sale. Further, 
section 3(3 of Act IV of 1 *82 about the 
daily accrual of rent applies only in the 

absence of a contract.to the contrary." 

Here, Exhibit B. clearly says that tiro 
whole rent shall be payable on the 
Makarnsanknranthi day," that is, the 10th 
January 1908 (and in default with interest 
from that date). When the contract shows 
that the whole rent accrues on that fixed 
date, it seems to be clearly a contract to 
the contrary of what is enacted in section 
3(5, and it has been so decided in Sali/emlra 
Xath 'I'hakur v. NiJkmifha Siiu/ha (3) by 
Norris and llanerjee, JJ. 


1 think, therefore, that though the plaint¬ 
iffs may not lie entitled to get the value 
of the crops themselves harvested and taken 
away by the lessees, owing rather to the 
equities in favour of the lessee's than to 
the absence in tin* plaintiffs of a legal 
title to tin* crops, the plaintiffs are entitled 
to be substituted for the mortgagors in 
respect of the right to recover tin* whole 
rent due by the lessees. The subsf if id ion 
of properties and securities (in favour of 
a person who, through no fault of his own, 
is deprived of the original properties and 
securities) is well known to the law. 'This 
principle is embodied in sections -14 and 
73 of Act 1Y of 1882 and is referred to 
and illustrated by Mr. Justice Krishnaswaini 





3N3 nt 




Iyer in Veukatar am a bier v. htsmnsa Uvwthen 
« r * 

(4). As the lessees had paid only Rs. 400 
of the rent to the mortgagors, the decree 
for the balance of Rs. (360 passed in the 
plaintiffs' favour against the lessees was 
rightly passed. I would, therefore, dismiss 
the appeal of the lessee, (the 1st defendant) 
in Second Appeal No. 1*280 of 1913 with 

costs. 

N aimed, J. -I entirely agree. 


.1 ppeal ilism issed. 

OK* hid. Csis. 02; 33 M. kill nt pp. m, 135; 7 M. L. 
T. 1 n : 20 M. L. .1. 330. 


I’l’XJAB CHIEF COURT. 

Second Civil. Aitkai. No. 1171 ok 1912. 

February 26, 1915. 

Present :—Mr. Justice Shah Din and 
Mr. Justice Rossignol. 

MAYYA a no o rii k us—D efendants— 

A ITEI.LANTS 

reruns 

NIHAUA an n orn kks— Plaintiffs and 

X 1 K K A S L X (i I I — i)KFKN PANT— RESPONDENTS. 

. 1 /ienafinn — Aci/u icscence - llraneh ae*ii(iescuuj be* 
cinnimj extinct--t'allntcrals, rnjht of — Abandonment-* 
Same cxpinujcil from mutation register—Ailev r$e pOSSt'S* 
sion — Suit for fiossessioii hi/ collaterals, whether main* 
lailiable. 

It’n branch which acquiesces in an nlionntion 

linallv disappears in the course of centuries, its 

collateral branches at the time of its disappearance, 

however reniotelv that contingency muv occur, will 

• • » 

not hr I in r red hv time from challenging the 
alienation. p. 23.”), col. 2. 

Similar v. Sul it/ Ham, 0 ind. Cas. 300; 34 P. L. It. 
1011; 33 P. W. H. 10 1; 20 P. It. 1911 (F. B.), 
followed. 

In a suit hv eollaterals for possession of pi*oporty 
loll hy ar. extinct branch of the family it appeared 
that one K, the father of the last male owner, 
tinsueressfully resisted in 1SN2 an application by the 
predoeossor-in-title of the defendants for having his 
name expunged from the mutation register. The 
defendants continued in possession since then: 

//«•/</, that K's aeeeptanee in 1882 of the adverse 
attitude taken hy the defendants amounted to 
abandonment of his right and the defendants having 
been since then in adverse possession of the property 
as against all the world, tlie claim set up by the 
collaterals could not he maintained, [p. 285, col. 2.J 

Second appeal from the decree of the 
Divisional .Bulge, Hoshiarpur Division, 
dated the 15th June 1912, reversing that 
of the District Judge, Hoshiarpur, dated 
the 29th March 1912, dismissing the claim. 
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Mr. Morrison , Pandit Ramhhaj Dcitta and 
Sheikh Umar Bakhsh , for the Appellants. 

Rai Bahadur Pandit Shea Narain , for the 
Respondents. 

JUDGMENT.—The facts of this case are 
very easily stated: 

hhuut , 

. f ! ! "l 

Raja, whose Blmga, from Zamiiular, Bahadur, 
descendants whom are whose | 

are plaintiffs, descended descendants Kalu, 

defendants, are plaintiffs. f 

Tabn, d. s. p. 

Bahadur’s line is extinct owing to the 
death in May 1900 of Taba, without issue. 
His property is in dispute, being in the pos¬ 
session of defendants. 

In 1882 Kalu stated that Mutsaddi, son 
of Bhaga, had given him a 1/5th share in 
his holding in 1852, by having had him 
recorded in that measure a co-sharer in the 
holding, but that as a fact Mutsaddi had 
never given him possession and he had 
subsisted by grazing animals. 

The occasion for this assertion of his right 
by Kalu was Mutsaddi’s application for the 
removal of Kalu’s name from the record. 
On Kalu’s admission that in fact he had 
never had possession, his name in spite of his 
objection was expunged. 

Plaintiffs, whose holdings are separate 
inter se and also from that of defendants, 
claim their share in the property of Baha¬ 
dur’s branch. 

The first Court dismissed the suit, holding 
that defendants had been in adverse posses¬ 
sion to Kalu and his reversionarj' heirs since 
1882; the Divisional Judge decreed the suit, 
holding that the principle enunciated in 
Sundar v. Salig Ram (1) and Roda v. 
Harnam (2) governed the case. 

The sole question before us is whether the 
defendants’ possession since 1882 has been 
adverse to the plaintiffs, and whether the 
principles of Roda v. Harnam (2), and Sundar 
v. Salig Rain (1) apply without modifi¬ 
cation to this case. 

It is not clear how or when the plaintiff 
branches separated from the defendant 

(1) 9 Ind. Cas. 300; 26 P. R. 1911:134 P. L. R- 1911; 
33 P. W. R. 1911. 

(2) 1 H P. R. lK9r>. 


branch, nor whether they hold equal areas, 
equivalent to one-fourth of the estate of 
Bhuru, the common ancestor. The ancestral 
quality of the land was admitted in the 
first Court, but not referred to before the 
Divisional Court and though it is questioned 
in ground 4 of the appeal to this Court, 
the matter lias not been mentioned before 

us. 

1 lie mam features of distinction between 
this case and Sundar v . Salig Ram (1) are 
(1) that here we have to deal with no 
alienation; (2) the act of abandonment was 
the act not of a widow but of a full owner. 

However much we are impressed by the 
doctrine that custom is a concrete thing and 
not a branch of law to be extended bv 
logical process and that a plaintiff must 
show by concrete examples that he is 
entitled to sue in a given set of circum¬ 
stances, we are bound by earlier decisions 
of principle and we must accept the view 
enunciated in Sundar v. Salig Ram (1), that 
if a branch which acquiesces in an alienation 
finally disappears in the course of centuries, 
its collateral branches at the time of its 
disappearance, however remotely that 
contingency may occur, will not be barred by 
time from challenging the alienation. 

We concur that this result follows from 
the acceptance of the principles set forth in 
Roda v. Harnam (2). 

In this case, however, we hold that Kalu’s 
acceptance in 1882 of (he ad verse attitude 
taken up by the defendants amounted to 
abandonment of his right. At that date, if 
not before, the defendants were holding not 
against Kalu only but against the whole 
world. 

Just as a widow can accelerate the succes¬ 
sion of reversioners by self-effacement, 
similarly in this case Kalu effaced himself 
and threw open the succession. Had the 
defendants been colluding with Kalu the 
plaintiffs could not have made any claim 
in 1882, but holding adversely as the 
defendants were to Kalu, the plaintiffs could 
have contended at that time that the 
succession was open to them by reason of 
Kalu’s abandonment of his rights. 

On the merits we are satisfied that the 
plaintiffs should not succeed in this suit and 
we hold that owing to Kalu’s abandonment 
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of his rights, the defendants since 1882 have 
been in adverse possession. 

We accordingly accept the appeal and 
reversing the lower Court’s decree, dismiss 

the suit with costs throughout. 

A ppm! accepted. 


OlTDH JUDICIAL COMMISSIONER’S 

COURT. 

Rknt Aiteai, No. 78 ok 1914. 

December 2, 191 L 
Present: —Mr. Lindsay, J. 0. 
BHAN PRATAB SAHI — Plaintiff— 

Appellant 


versus 


MANOHAR 


LA L—Dekknoant 


Rksponiiknt. 

Lam bn nlar, ilejinilion nj — ()utlli llenf .b 7 (XXII el 
]8RftJ, x. 12(i (1)— Lnmbanlnr, <1nhj ami liahilihj of. 

Speaking generally, the Itmihnnhir is? lie manager 
of the com moil lands entitled to eolleet the rents, 
settle tenants, ejeet tenants, procure enlianeeim*nt 
of rents, and do all necessary acts relating to the 
management of the estate for the common benefit. 

fp. 237, col. l.J 

(litlzari Mnl v. .lei Until, 24 Ind. (’as 17N: 12 A. L. 
J. G0(>; 3C> A. 441, referred t<». 


'I’he manager referr(*d to in section I2(i ( I ) i- the 

Unulturilnr. p. 237, eol. 2. 

It is tin* dutv of the liniihnnlnr to lake all steps 
to collect the rents from all persons who are liable 
to pav rents and, in eases of failure to obtain rents, 
to take steps to bare the persons in default ejected. 

j p. 237, col. 2. ! 


Appeal from the decree of the District 
Judge, Fyzabad, dated the 2nd "March 1914, 
upholding that of the Assistant Collector, 
Fyzabad, dated the 25th September 1918. 
Babu Jh'sJtpshivar Xath , for the Appellant. 
Babu 7 iasdeo Lai , for the Respondent. 


JUDGMENT.—The plaintiff-appellant. 

sued the defendant-respondent in the Court 
of first instance for recovery of Rs. 805 
odd, being profits for the years 1818-20 
Fa si i in respect of three villages situated 
in the Fyzabacl District. The defendant is 
admittedly the hnnhanlar for the whole 
three villages. In two of them he owns a 
12 annas share and in the third he owns a 
12 annas 6 pies share. The plaintiff in the 
case is tlie owner of the remaining shares 
in these villages. It appears that the 
defendant, Balm Manohar Lai, obtained a 
foreclosure decree by virtue of which he 


got possession as owner of the entire 16 
annas of all these three villages. A suit was 
afterwards brought by one Jadunath Singh, 
with the result that it was held that the 
mortgage upon which the decree of foreclosure 
was obtained was not binding as to his 
share. This decree was a decree of their 
Lordships of the Privy Council and the 
result was that Manohar Lai was deprived 
of the share in the mortgaged property 
which belonged to Jadunath Singh. In 
the year 1910 Jadunath Singh’s interest 
in these three villages was sold in execution 
of a decree and was purchased by the 
plaintiff. The villages in suit are joint. 
There lias boon no division of land amongst, 
the sharers and the result of the plaint¬ 
iff's purchase, therefore, was to constitute 
him tenant-in-eommon with Balm Manohar 
Lai in respect of these joint villages. 


It would appear that after Jadunath's 
share in these villages was declared to l>e 
unaffected by the mortgage under which 
Balm Manohar Lai obtained foreclosure, 
Jadunath Singh and some of his relatives 
took possession of a certain area of land 
in the villages and cultivated it. While 
this state of affairs continued, Balm Manohar 
Lai who had been appointed lamhanlar of 
the whole of flu* villages in the year 1908 
does not appear to have interfered in any 


way with Jadunath Singh’s possession. He 
simply collected the rents of the remaining 
lands and treated them as representing the 
profits of the share to which he was 
entitled, that is to say, a 12 annas share 
in two of the villages and a 12 annas 6 
pies share in the third. After Jadunath 
Singh s interest in the villages was sold 
in execution of a decree, Jadunath Singh 
appears to have remained in possession 
and in spite of the fact that his interest 
had gone, no attempt, was made by the 
hnnhanlar to inteifore with Jadunath's 
possession in any way or to collect any 
rents from him. In his written statement 
of defence Balm Manohar Lai in paragraph 
8 stated that he admitted that he was 
the lamhanlar of the entire villages, but be 
went on to say that he made collections 
only in respect of his own shares. In 
paragraphs 4 and 5 after referring to the 
that Jadunath Singh lmd retained 
possession <>l ihe land, he suggested that 
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if the plaintiff had any claim for profits 
in the villages, he had liis remedy by 
bringing a suit against Jadunath Singh. 

Ihe defendant discdaimed all liability, 
because he was not in possession of the 
plaintiff s share and because he made no 
collections of rent of that share. The first 
Court dismissed the suit. The Assistant 
Collector seems to have been of opinion 
that the plaintiff was more to blame than 
the defendant. He held that Babu Manohar 
Lai had not realised any rent in excess 
of his share and that in consequence the 
plaintiff had no right to recover any profits 
from Manohar Lai. This judgment has 
been upheld in appeal by the learned 
District Judge of Fyzabad. The learned 
Judge states in his judgment that he 
entertains some doubts as to the correct¬ 
ness of the lower Court's findings, but on 
the whole in the exceptional circumstances 
of the case, he thought that the Assistant 
Collector had come to a right conclusion. 
It appears to me that neither of the Courts 
below seems to have realised the nature 
of the duties of lambardar . This point 
has lately been dealt with by the Allahabad 
High Court in a Full Bench ruling, 
which is reported as Gulzarl Mai v. Jai Ram 
(l). According to the definition contained 
in the Land Revenue Act, a lambardar is 
defined to be a co-sharer of a mahal 
appointed under this Act to represent all 
or any of the co-sharers in that malial:' 
Their Lordships of the Allahabad High 
Court referred to a judgment of the Board 
of Revenue in which a description has been 
given of the position of a lambardar in 
the following words “ Speaking generally, 
the lambardar is the manager of the common 
lands, entitled to collect the rents, settle 
tenants, eject tenants, procure enhancement 
of rents, and do all necessary acts relating 
to the management of the estate for the 
common benefit.” If we turn now to section 
126, sub-section (1), of the Oudh Rent 
Act, we find that a sharer in a joint state 
or under-proprietary or other tenure in 
which a division of land has not been made 
among the sharers, shall not exercise any 
of the powers conferred by this Act in 
regard to the recovery of arrears of rent, 

(1) 24 hid. Cas. 178; 80 A. 441; 12 A. L. J. GUG. 
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circumstances. 
Manohar Lai 
annas of all 
Courts seem 
that after the 
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or distress, otherwise than through a manager 
authorised to collect the rents on behalf of 
all the sharers. It seems to me Quite clear 
that the manager who is referred to in 
sub-section (1) must be the lambardar , and 
this being the state of the law, it is 
difficult to see what the plaintiff ’in the 

present case could have done in the 

It is admitted that Babu 
is the ‘ lambardar of the 1(1 
three villages. The lower 
to be under the impression 
plaintiff here had purchased 
the share of Jadunath Singh in execution 
of decree, he was entitled to bring a suit 
to eject Jadunath Singh from the lands 
which lie actually held in his posssssion 
l?ut that cannot be so, if it is remembered 
that the village is undivided and that all 
the plaintiff here purchased was a certain 
fractional share of three villages in which 
the lands had not been divided. The 
result of the plaintiff's purchase is to make 
him with Uabu Manohar Eal a co-slmrer 
in every single plot of land in the villages 
m question. He could not, in these 
circumstances, have brought a suit to eject 
Jadunath Singh on the ground that the 
lands held by Jadunath Singh represented 
Jadunath Singh s share in the villages, 
for, as has already been stated, there 
never has been any division of lands. It 
also follows from what has been said that 
another result of the purchase made by 
the plaintiff is to give him a right to have 
his . proportionate share of every rupee of 
profits which is collected by the lambardar 
Ihe lambardar in a case like this cannot 
be permitted to disclaim his liability. It 
was his duty to take all steps to collect the 
rents from all persons who were liable to 
pay rents and, in cases of failure to obtain 
rents, it was his duty to take steps to 
have the persons in default ejected. It is 
said here that by reason of the sale in 
execution, Jadunath Singh has probably 
become an ex-proprietary tenant in respect 
of certain lands and that application ought 
to have been made to the Collector to 
assess rents upon the ex-proprietary tenure. 
That may be, but it appears to me that 
if this duty arose, it lay upon the lambardar 
and not upon the plaintiff in the present 
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ease. It is quite clear to me that the 
decree of the Court below cannot he allowed 
to stand, do leave things as they are, 
would lie to deprive the plaintiff of the 
rights to which he has succeeded by the 
purchase of ♦Jadunath Singh s share. On the 
account, as proved by the evidence oHUe patican 
in the Court of first instance, the plaintiff is 
clearly entitled to the relief he claims. 1, 
therefore, allow this appeal, set aside the 
decree of the Court below and direct that 
the plaintiff-appellant's claim be decreed with 

costs in all the three Courts. 

Appeal all aired. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 014 of 1914. 

' March 4, 1915. 

.1*resent: —Mr. Justice Shadi Lai. 

MUHAMMAD HUSSAIN and othfiis — 

Defendants—Appellants 

cars ns 

QAMAR-UL-ZAMAN and othkks— 

PLAINTI FFS— I { KS|>oN I»K N I S. 

('iril Procedure Code (.IW I <</ ltH)S), >•. 1! 
jiulirata os befo'een defendants inln >*• - Snhsetpienl 
suit In/ llili'il fuirtil oijolnst oil ilefendo nls, nlielher 
barn’ll. 

A decision will npcralr as res jndieahi liclwirn 
defendants Infer se only if there was an active 
controversv between them ami a judgment was given 
defining their rights and obligations infer se. p. 239, 
col. l.j 

In a suit for possession by partition of certain 
landed property it appeared that defendant No. I 
instituted on the 1 1th Deeemher IPOD a suit for 
partition of a house against his unde t lie fat her of 
defendants Nos. 1 to3aud his cousin, t he present plaint¬ 
iffs. The hitter filed a separate written statement 
contending Inter aha that his rights in the house 
were eipml to those of the other defendant in the 
ease. Subsequently ho executed a power-of.at t orney on 
21st March 1910 in favour of his eo-defendant autho¬ 
rising him t" conduct I lie ease on his hclialf. 
Ultimate!v the plaintiff s claim t" ;i 'hare in the 
house was dismissed. 

Heldt that the present suit was not barred by res 
judicata. p. 239. col. 1. 

Second appeal from I lie order id I In* 
Divisional Judge, Sialkot division, dated 
tbe 13th December 1913, reversing that 
of the District Judge, Sialkoi, dated the 
Ml.d July 1913, ami remanding the case 
to bis Court under Order XLl, rule ‘Jo. 


Lala Tirath I\ain , for the Appellants. 

Messrs, Santana m and Abdul Hath id, for 
the Respondents. 

JUDGMENT.-—The facts of this case are 
set out in the judgment of the learned 
Divisional Judge and the only question 
of law which requires determination is, 
whether the plaintiff Qamar-ul-Zaman, is pre¬ 
cluded by the previous decision in 1910 from 
chiiming a share in the house called 
Bliaganwnla. The learned Judge of the 
lower Appellate Court has arrived at the 
conclusion that that judgment does not 
operate as ret judical a and after hearing 
Counsel on both sides and giving my careful 
consideration to the relevant facts and 
the law hearing on the subject, l am of 
opinion that the plea of ret judicata has 
not been established. 

It is necessary to state briefly the facts 
of the previous litigation upon which the 
defence of ret judicata is based. It appears 
that Ghulain Nabi, alias Niaz Ahmad, 
defendant No. I in the present case, 
instituted on the 14th December 1909 a 
suit for partition of the property of Slier 
Muhammad against his uncle, Fateh 
Muhammad ffather of defendants Nos. 1 
to .*>) and his cousin, Qanmr-ul-Znman, the 
present plaintiff. Fateh Muhammad in his 
written statement denied the right of the 
then plaintiff to share in the Bhagamvala 
house and claimed it as his exclusive 
property. Qamar-ul-Zanmn tiled a separate 
written statement in which he stated, Offer 
alia, that his father and Futteh Muham¬ 
mad used to live jointly, that lie did not 
know what property lmd been left by Slier 
Muhammad, that his rights were equal 
to those of Fateh Muhammad, and that 
the latter was not the sole owner of the 
above-mentioned house. After tiling the 
picas on the 17tl\ of March 1910, Qamar- 
ul-Zaman, who was then quite a young 
man, did not take any further interest 
m the suit and executed on 21st of March 
1910 a power of attorney in favour of 
Fateh Muhammad authorizing him to 
••"iiduet th*' suit on his behalf. The Court 
ultimately passed on flip *9th of July 
1910 a decree for possession, but not for 
partition, of certain shares in the property, 
and dismissed the plaintiff's claim to ft 
share in the Bhagamvala house. 
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Now it is a well-established principle 
of law that a decision would operate as 
res judicata between defendants inter se, if 
there was an active controversy between 
them and a judgment was given defining 
their rights and obligations inter se [.Vide, 
inter alia , Uamchandra Xarayau v. 
Xaraijan Mahader (1) and Dhanna Singh v. 
Mnsammaf Hiulhi (2)]. In the present case, 1 
am unable to hold that there was a 
genuine conflict of interests between 
Qamar-ul-Zaman and Fateh Muhammad. 
In addition to the circumstance that the 
latter acted as the agent of the former 
in the litigation, it has been pointed out 
by the learned Counsel for the respondents 
that Muhammad Hussain, a son of Fateh 
Muhammad, wrote on the 31st of January 
1910 a letter to Qamar-ul-Zaman to the 
effect that Fateh Muhammad did not intend 
to deny the right of Qamar-ul-Zaman 
in the Bhaganwala house, and that both 
of them had equal rights in that 
house. The mere fact that one of the 
paragraphs in the written statement of 
Qamar-ul-Zaman denied the right of Fateh 
Muhammad to that house is, in the circum¬ 
stances of the case, hardly sufficient to 
prove the existence of an active controversy 
which is a sine qua non for invoking the 
aid of the rule of res judicata. 

Further it appears that, though the issue 
relating to the house was determined in 
favour of Fateh Muhammad, the decree 
passed in the case was not a partition 
decree which was capable of execution not 
only by the plaintiff but also by the 
defendants. I doubt very much whether 
Qamar-ul-Zaman could have preferred an 
appeal from that decree against Fateh 
Muhammad and asked the Appellate Court 
to reverse the finding on that issue: It 
has been laid down that if a judgment 
can operate as res judicata among defendants, 
then one defendant must have a right of 
appeal against another defendant, otherwise 
he would be without a remedy [.Vide Musammat 
Fakhar-un-Xissa v. Malik Rahim Bakhsh (3), 
( .ramun v. Karim Khan (4)j. 

(1) 11 J3. J216. 

(2) 16 Ind. Gas. 80; 103 P. R. 1912; 157 P. W. R. 
JO 12; 188 P. L. It. 1912. 

(3) 23 P. It. 1897. 

(4) 33 P. It. 1908; 83 P. W. It 1908. 171 P. L. It. 
1908. 


For the aforesaid reasons I hold that 
the bar of res judicata has not been made 
out and that this appeal must fail. There 
is, however, one mistake in the order of 
the Divisional Judge which should be 
corrected. In the directions given by the 
learned Judge to the Court of first instance 
it is stated “that the plaintiff must he 
compensated out of the other partible pro¬ 
perty or in cash. Per contra he must pay 
defendants its. 138.” It is, however, clear 
that the plaintiff is entitled to ^rd of 
the house of Bhaganwala as it existed 
before it was re-built by the defendants Mos. 
1 to 3 and it appears that the total value 
o the new house is its. 2,21 4 and that 
the value of the new material is Rs 1 800 
It therefore, follows that the price of’ the’ 
o d house was Rs. 414 and that the 

plaintift is entitled to recover Ard of that 
amount, namely, Rs. 13- in lieu of ],,*« 

n S i 1!U .7 the houSe \ Ul ' he can get 

-rd of the house as it exists at pre- 

sent on payment of Ard of R s 1 800 

to the defendants. 1 presume this’ j s 

what the learned Divisional Judge meant 

to say, but the order passed by him is 

clearly wrong. With this modification 

n. the directions recorded for the guidance 

of the Court of first instance, I affirm 

the order of the lower Appellate Court 

and dismiss this appeal with costs. 


Appeal d smissed. 


COLRT OF THE BOARD OF REVENUE 

UNITED PROVINCES ’ 

Revenge Petition No. 39 of 1912-13 np 

Bara Bank t District. 

July 25, 1914. 

PI A R VY P i e lT t: ~ Mr - H0ln ‘ S ’ J ' M - 
iriAKE i UAL and another—Plaintiffs_ 

Appellants 

versus 

BABBAN LAL and another—Defendants 

—Respondents. 

m e,ltr£cs «»■««- 
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yen kata ham an r. . vim: a mania iyek. 

Tbc entries ill tin* present Settlement papers must 
l,r presumed to be olivet until the contrary is 

proved. 

Appeal from the decree of the Commis¬ 
sioner, Fy/abad, dated the 11th July 191o, up¬ 
holding that of the Assistant Commissioner, 

Bara Banki, dated the 14th March 191:1. 

FACTS.—The defendants issued a notice 
of ejectment, and the latter contested it on 
the ground that they were not mere tenants 
but holding the land as rent-free grantees. 

1 l,e land was no doubt recorded as mnnfi 
at the time of the First Regular Settlement, 
but as that of an ordinary tenant at the 
time of the Second Regular Settlement. The 
statement of the pnltrart as taken in the 
case corroborated the correctness of the entry 
as appearing in the later Settlement Records, 
and there was no evidence to the contrary. 
From these circumstances the Assistant 
Commissioner concluded that at some time 
within the period elapsing between the two 
Settlements an arrangement to pay rent 
must have been arrived at between the 
landlord and the numfuUtr, and dismissed the 
plaint ills' suit. The Commissioner held that 
the entries of the subsequent Settlement 
could not be presumed to he wrong 

simply because they were in conflict 
with those of the previous Settlement, 
inasmuch as if such presumption was to be 
made it would show that the attestation 
proceedings undergone at the time of the 
new Settlement were quite useless, and he, 
therefore, upheld the order of the Assistant 
Commissioner. The matter was, howe\er, 
contested even up to the Hoard. 

Babu Gokul Prtisml , for the Appellants. 

Mr. I far A drain lhts % for the Respondents. 

JU DGMENT.—As regards the first ground 
of appeal it has been found as a matter of 
fact that appellant does not now hold 
rent-free. Appellant now wishes to urge 
that he holds what was formerly a rent-free 
grant at a favourable rate of rent, and, 
therefore, under Balyociml v. luija lunupal 
tSiugh (1), he is entitled to retain the land 
until the grant is resumed. This contention 
goes beyond his grounds of appeal, and 1 
see iin sullicient reason to remand the case 
for finding that the rent is favourable. 

As regards the second ground, the docu¬ 
mentary evidence has been properly interpret- 


(1)4 0. C. 2154. 



ed. and what appellant really means is that 
the lower Court did not give the weight he 
wished to the evidence that was favourable 
to him. 

Ground No. 3. The entries in the present 
Settlement papers must be presumed to be 
correct until the contrary is proved, which 
has not been done. 

Appeal dismissed with costs. 

A ppeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2045 of 1912. 

January 22, 1915. 

Present :—Sir John Edward Power Wallis, K r. 
Chief Justice, and Mr. Justice Ayling. 
YENKATARAMAN, minor uv ouardian, 
S. V. KR1SHNAMURTHI IYER— 
Dr.FENP.vNT No. 1— Appellant 


rersns 



an n 


SCBRAMANIA IYER 

OTHERS —DbFKNPAXTS N"S. 


Plaintiff— 
2 and 3 — 


Respondents. 

II i in In l.iiir — son, li,tl>ilil>i of, /•► maintain 

his (iilu|i/nr »!««•//•♦••• — Aijreement. 

In flic absence of imv uirrecmcni to the eoutrarv, 
;oi adopted son is personally bound to maintain his 
adoptive mother from bis share of the family proper¬ 
ties obtained on partition. p. 241, eol. 1. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kumba- 
konam, in Appeal Suit No. 776 of 1911, pre¬ 
ferred against that of the Court of the District 
Munsif of Kumbakonum, in Original Suit 
No. 250 of 1911*. 

Mr. F. Pantshothama I per , for the Appel¬ 
lant. 


Mr. 7*. /»*. If nkataranm 
Respondents. 


Sostriy 


for the 


Jl DGMENT.—ruder Exhibit R, dated 

loth August 1*99,three co-parceners including 
the plaintiff agreed to give the widow of a 
deceased co-parcener 120 kalams of paddy 
for her maintenance. She subsequently 
adopted a son, the present 1st defendant, 
and under the terms of an agreement, 
Exhibit A, between the co-parceners including 

the adopted hoy, dated 5th Septembei 1901, it 

was agreed that one of them, Aiyasami, should 
separate himself from the joint family and 
that the remaining co-parceners should con¬ 
tinue to give the widow the 120 kalams 
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which they had been paying her out of the 
joint family property, Lastly these three 
co-parceners effected a partition, apparently 
without any express agreement as to who 
was to be liable for the payments to the 
widow. The widow subsequently sued the 
plaintiff under Exhibit B for the amount 
of her maintenance and lie was held liable 
under Exhibit B. He then instituted the 
present suit to recover the whole amount 
from the 1st defendant, on the ground that 
he is liable to maintain his mother out of 
the properties which fell to him at partition. 
In the alternative he claimed contribution 
against the 1st defendant and the 2nd de¬ 
fendant the remaining co-parceners. It is 
not disputed that he was entitled in any 
event to recover the contribution, but it is 
contended that the lower Courts were 
wrong in holding that the 1st defendant 
was liable to the plaintiff for the whole 
amount. The Subordinate Judge found that 
Exhibit B merely fixed the amount payable 
for her maintenance and is binding on the 
1st defendant who was subsequently adopted 
by her. In the absence of any agreement 
to the contrary the 1st defendant would 
have been liable to maintain his adoptive 
mother out of his share, and in the absence 
of any evidence of an agreement to the 
contrary at the time of partition, we think 
the Subordinate Judge was warranted in 
coming to the conclusion that the partition 
took place upon these terms that as between 
the co-parceners effecting the partition the 
1st defendant was to be the person primarily 
liable. In this view we think he was right 
in holding the 1st defendant liable, and dis¬ 
miss the appeal with costs. 

Appeal din missed. 


CALCUTTA HIGH COURT. 

First Civil Appeal No. 413 of 1912. 

July 20, 1914. 

Present: —Mr. Justice D. Chatterjee 
and Mr. Justice Walmsley. 

SHANKER PROSAI) JHA and others — 

Plaintiffs—Appe llasts 

versus 

BABU LAL JHA AND OTHERS—DEFENDANTS 

—Respondents. 

Son that Parganas Regulation (III of 1872), ss. 14, 
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. —xuxum uj it tynrs — UonciH* 

mve proof—Civil Conrt, jurisdiction of, to contest entries 
—Limitation—Limitation Act (IX of 190X), s. 29. scope 
oj—Minor, position of, under the Regulation . 

The policy of Regulation III of 1^72 is to have n 

complete Record of Rights and interests in land in the 

isonthalI Parganas and to exclude the jurisdiction of 

( ivil Courts except in certain matters. r p 24^ 
col. 2. ] 1 ' 

L uder section 25A of the Regulation a suit to 
contest the Record of Rights will lie only if if i< 
brought within three years of the date of the 
publication of Record of Rights and if only the rights 
ot zemindars and other proprietors as between tliem- 
selves are concerned, [p. 243, col. 1.] 

Therefore a suit for partition brought three years 

after the date of publication of the Record of Rio|,t< 
is barred, [p. 243, col. 1.] ' 


The Limitation Act (IX of 1908) though applicable 
to the Nonthal Parganas does not affect the three 

T«72 S n, 1 ' e ; md ^ Se( i ti0 : 1 25A ° f Regulation III of 
1872 as section 29 of the Limitation Act saves all 

provisions of local laws as to limitation. p 943 
col. l.J ' • 

The Regulation 111 of IH72 does not make any 
exception in favour of minors and the minority pro- 
isions ot the general Limitation Act have reference 

[p 343 P eTl R -i° f lmitati ° n P reacril *d in that Act. 

A notice under section H of the Regulation is to 

the people of the village irrespective of age or in- 

tolligenec and as the law makes the Record of 

Rights conclusive proof of the rights and interest! 

herein recorded, a party whose name is recorded 

therein has no onus to prove the service ot the 
required notices, [p. 243, col. 2 .J 

Appeal against the decree of the Subordi¬ 
nate Judge, Sontlial Parganas, dated (he 
17th of June 1912. 

Babus Umadia'.i Mukerjee and Mohini Mohan 
Chakrahurty , for the Appellants. 


Babus Mohendra Nath Hoy, Dhirrndra LaI 
Kastagir , Joges Chandra Bose , Surendra Nath 
(Jhosal and Probodh Chandra Butt , for the Re¬ 
spondents. 

JUDGMENT.—This is a partition suit 
brought by the plaintiffs against their uncles, 
defendants Nos. 1 and 2, and their descendants, 
who are defendants Nos. 3—10. 

Joyram Dutt, the grandfather, died in 
1295 leaving three sons Babulal, Surji and 
Dinabandhu. These three brothers remained 
joint up to about 1302, when they separated 

in mess, and the income of the family pro- 
perties which remained joint used to be 


I 


1 t • 


2 1 2 
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di\idod in three equal shares. hi this state 
of thiii.es ^ur.ji died about 12U8 leaving tour 
suns, who are the plaintiffs. Of these, plaint¬ 
iffs Nos. 1 and 2 have attained majority and 
the other plaintiff’s are minors. So far the 
facts may be taken as established. The 
plaintiffs state that on the death of their 
father the family properties remained in 
charge < f their uncles, defendants Nos. I and 
2, who used to pay them small amounts for 
t lie ban* necessities of life and were, therefore, 
liable to render accounts for the period 
subsequent to the death of their father. 
B irring the question of accountability which 
he denies, defendant No. 2, more or less 
supports the case of the plaintiffs. Defend¬ 
ants Nos. l,i> and 4 really oppose the suit. 
They say that property No. 2 being the 
:riuiiiihni interest in b annas -I- pies thereof, 
was acquired by defendant No. I with his own 
money in the name of his father and the 
innknruii of 10 annas S pies in his own name: 
that he has been recorded in the Settlement 
liirirdsus the proprietoi and im>kimnnlar 
and the suit is barred by limitation under 
Regulation 111 of 1872 in respect of this 
properly and properties Nos. 5 and S. The.v 
say that defendant No. 1 had no objection to 
divide property No. 2 at the time of the par¬ 
tition, but the father of the plaintiff and 
defendant No. 2 gave up their shares and took 
the whole of the property No. 7 instead. They 
repudiate their accountability and claim 

contribution to sonic debt" alleged to be dm* 
from the family. 


The learn *d Subordinate Judge has held 
that the suit for properties Nos. 2. b. 8 is 
barred by the provisions ol Regulation 111 of 
l8«2; lie lias decreed partition oi the other 
properties and dismissed the claim for 
accounts: he has also made the plaintiffs liable 
to pay ;> rd share in certain debts. It is 
contended in appeal before us - 

(1) 1’hal the defendants, who plead the 
Regulation in bar of the suit, have not proved 
t hat. * be ii"ti.-.-> required by t.m Regulation 
"ere duly mwn ed and cannot, therefore, invoke. 
I lie aid ol I lie I b'gU la t Ion; 

t'J) that the notices required-h> ihe Regu¬ 
lation .-mud not, even if sened, affect the 
minors who could not in law be considered as 
cognizant of any proceedings taken: 

[: >) that, the plaintiff's were minors 
"■hen the Record of Right* was made and the 


defendant No. 1 who was then the kaita 
of the family was recorded as such harta, 
and the Regulation does not bar the present 
suit: 

(-1) that the orchard in Monza Rauga 
which was added at the instance of the 
defendants as joint property should have 
been included in the decree; 

(b) that if the defendants else as to the 
properties Nos. 2, •*>, 8 was allowed, the share 
of the plaintiff's in property No. 7 should 
have been instead of Jrd; 

((5) that the defendants should have been 
held to be accountable since the death of the - 
plaintiffs' father: 

(7) that the debts incurred after partition 
should not have been thrown upon the 
plaintiffs : 

< S) that the expenses of the snolh should 
not have been divided equally in the absence 
of a contract to bear the same in eiual 
shares. 

The lirst three questions raised by the 
appellants would have been of great force if 
it were not for the peculiar provisions of 
Regulation 111 of 1872. The policy of this 
Regulation was to have a complete Record of 
Rights and interests in land in the Sontlml 
Rarganns and to exclude the jurisdiction of 
Civil Courts except in certain matters. 
Section 5 lays down that from the date on 
which the commencement of a Settlement is 
notified to the date on which the Settlement 
i< notified as completed, no suit will lie in 
I lie Ci\il Court in regard to any land or any 
interest in or arising out of lands, etc. 
Section 1 1 lays down that a general notice 
would be given to the people of the village 
so that all persons interested may bring 
forward their claims and the Settlement 
Officer would inquire into, settle and record 
all rights in or claims to the lands of a village 
e\on ii no one appears to urge bis claim. 
Section 11 is that except as provided in 
.section 2b. 1 no suit shall lie in any Civil 
Court regarding any matter decided by any 
Settlement Court under these rules; but the 
decisions and orders of the Settlement Courts 
under these rules regarding the interests and 
rights above mentioned shall have the force 
“1 a decree of Court. Section 25 lays down 
that alter the expiry of six months from the 
date of the publication of the Record of Rights 
ol any \illage such retard shall bo conclusive 
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proof of the rights and customs recorded 
except rights mentioned in section 25A etc., 
and then section 25A says, Nvhere only the 
rights of zemindars and other proprietors as 
between themselves are concerned, a suit 
may, unless it is barred by section 13 of the 
Civil Procedure Code, be brought in a Court 
established under the Bengal Civil Courts 
Act of 1887 to contest the record within three 
years of the date of the publication of the 
Record of Rights. But no such suit shall 
be brought in any Court after the expiration 
of three years from that date. v This being 
the nature of the restrictions on the jurisdic¬ 
tion of the ordinary Civil Court, this suit so 
far as it is regarding the proprietary rights 
in property No. 2 is barred by limitation. 
It is true that the general Limitation Act is 
applicable to the Sonthal Parganasbut section 
2D, Act IX of ] 908 saves all provisions of 

local laws as to limitation and does not, there¬ 
fore, affect the three years’ rule under section 
25A Regulation III of 1872. This Regulation 
does not make any exception in fa our of 
minors and the minority provisions of the 
general Limitation Act have reference to 
the periods of limitation prescribed in that 
Act. The Settlement Officer is supposed to 
investigate allsortsof claims whether preferred 
to him or not, although it seems to be against 
all principles of justice and equity that the 
claims of minors and others who are supposed 
not to know their interests should be finally 
settled in their absence and although it is 
impossible for any man, however intelligent 
and efficient he may be. to know of all kinds 
of claims that may be made by all kinds of 
men known or unknown, sane or insane, 
major or minor, the Settlement Officer is 
required to investigate, decide and record.his 
decisions on such claims and the record is • 
conclusive evidence. There is the law, how¬ 
ever, and we have to administer it as we find 
it and leave it to the party aggrieived to bring 
his grievances to the notice of the local 
Government, which is tbe only authority that 
can mend matters. 

It has been argued that the record may at 
best operate as a decree of a Civil Court 
under section 11 oftlie Regulation and, there¬ 
fore, minors who are not parties cannot be 
bound. The analogy however must be sub¬ 
ject to the restrictions under the Regulation, 
and we have seen that the Regulation makes 
no exception in favour of minors and the 


w a 






notice is to the people of the'yil/iy^^novsppp. 
tive of age or intelligence. As; 
makes the Record of Rights conclusive proof 
of the rights and interests therein recorded 
and the record is in evidence in favour 
of defendant No. 1, he could hardly he 
called upon to prove the service of the 
required notices. In this view of the case the 
first three grounds fail. The claim for pro¬ 
perties Nos. 5 and 6 also fails on the same 
grounds. 

U) The defendants pleaded that the 
orchard in Monza Rouga had not been includ¬ 
ed in the claim and the suit was, therefore, 
defective and liable to dismissal. This pro¬ 
perty was accordingly added to the plaint 
and has been left out of the decree by 
mistake. This property will be considered 
as one of the properties to be divided into 

three equal parts, one part to be allotted to 
the plaintiffs. 

(5) As the property No. 7 stands in the 
names of kurji and Dinabandhu and the 
iniltah was given to them and as the contend¬ 
ing defendants admit that they have no share 
in the same, it may be allotted half to the 
plaintiffs and half to Dinabandhu. 

(6) Admittedly the parties had been divid¬ 
ing the profits of the family properties up to 

1308. We do not think it is made out that 

the defendants did not go on making over 

plaintiffs share. The plaintiffs say that they 

did not get the whole of the income in their 

share. We do not think that this is 
established. 

(7) Upon the admitted facts the parties 
are not the members of a joint family and 
the defendants are found not to have been 
managers on behalf of the plaintiffs. If they 
paid any joint debts they may sue for con¬ 
tribution. That is a separate cause of action 
and cannot be decreed as a counter-claim 
in. a suit which is one for partition by metes 
and bounds of lands held in common but 
not as joint family property. 

(8) As regards the expenses of the sratUt 
there is no sufficient evidence of a contract 
by the plaintiffs to pay one-third share. 
They paid what they could and in the 
absence of such a contract, the defendants 
cannot force them to pay an equal share 
with themselves. 


Taking into consideration the circumstances 
of the case and the success and failure of 


244 


INDIAN CASKS. 


[1915 


Kl'IlADA VBNKATACIJAI.AM.THI HOW l. HDD1VA1.A KKDAVKERA3WAM1. 


their respective claims, wo think that each 
party should hear his own costs in both 

Courts. 

Tlio decree of the Court below is accord¬ 
ingly modified. 

Decree nnmiticl. 


MADRAS HIGH COURT. 

Skconu Civil, Aitkai.s Nos. (553 am* 1 *•> ^ 

oF 11)13. 

November 23, Id 14. 

/Yc.ny'h/:—-M r. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. 

K U R AI)A VKNKATACHARADATH1 

ROW- Plaintiff — Aimm i.lant in moth 

rersns 

In S. A. No. 654 or 1!>1:5 
GCDIVADA PI'IDA YliEllASWAM 1 am. 

wniE us— Du KB N DANIS — U Ksl’oX UK NTS. 

In S. A. No. 6;>:> ok lt*1.5. 

(IL'DIVADA SUBBANNA and «tiikr> 

—Dbkknuants- Itr.s i■ o m> u nts. 

I ’n il Piocolun- ( ( Art Sir .»/ 1SK2), s. 27s-( 
j„'lili „„ Timr •liiru I•• yioiliir<• rriilrmr -X" cn.lrwr 
-Urili’i imm.il, ""I h’ 1 I' HI'i" 

irh.-llirr limit oiul court ii si re. 

A dismissal nf a claim pctitimi mi mvoinii "I 
ijoiirr'K failure to |innlucc rviili-ncr mi llu* 
tlafr li\cd for hearing of tlm pclilion is an onlm* 
passed mi investigation. Siicli order is linal ami 
i-imclnsive, if not set aside within one year. 

I!-hi,.i lie .* v. Mnlnl l\ mire, 32 537: Koijijh :.i 

('Ii i I tehi in i v. Dons ii i In rum in inn, 2il M. 225; U> M. 
I, .1 |3I> and Siinlh'iri l.nl \. Amhik.i I'rrslnnl. 15 t’ 
521: 15 I. A. 123; 5 Sar. I*. <’. .1. 172: 12 Iml. .Inr. 2lt». 

follow ed. 

Second appeals against tin* decrees of 
the Court of the Subordinate Ju.lge of 
Kistna at Masulipatain, in Appeal Suits 
Nos. 107 and 108 of 1912, preferred against 
those of the Court of Hie Additional District 
Muusif of Masulipatain, in Original Suits 
Nos. ">77) and 571 of 1910. 

Mr. V. Ramesam, For the Appellant. 

Mr. /\ Xagahlinslnnia m, for the Re¬ 
spondents. 

JUDGMENT.—The facts in the case of 
Rahim Bn.v v. AlnhiJ Kailer (1) are very 
similar to the facts of the present case. 

The decisions in Ruhrm Bax v. Aldu- 
Kailer (1) and Koyyana- Chilian nia v. Jbosij 
Gnvaramma (2) have (if we may say so 
with respect) correctly followed the rule 

(1 ) 32 C. 537- 

(2) 29 iM. 225; 10 M. L. J. 130. 


In id down by their Lordships of the Privy 
Council in Sanlhari Lai v. Ambika Per shad 
(;D f () r arriving at a decision on the ques¬ 
tion whether an order passed on a claim 
petition tiled under section 278 of the old 
Code of Civil Procedure (Order XXI, rule 58, 
of the new Code of Civil Procedure) was 
passed after investigation or not. 

We are clear that the lower Courts have 
misconstrued the order, 10xhibit K (l), as an 
order dismissing the 7th defendant’s claim 
petition for default and we hold that a dis¬ 
missal on account of the petitioner’s failure 
to produce evidence on the date tixed for 
hearing of the petition is an order passed 

on investigation. 

The 7th defendant having failed to have 
that order set aside within one year of 
its date, that order has become linal against 
the 7th defendant and her sale-deed 
cannot he set up as against the plaintiff’s 

claim. 

The decree of the learned Subordinate 
Judge is set aside and the plaintiff will be 
given a decree for possession of the land 
sued for (marked A and A1 in the plaint 
in Original Suit No. 574 of 1910) and for 

mesne profits subsequent, to the date 
of su't till delivery, to be awarded by 
a supplemental decree to he passed by the 
District Munsif. The plaintiff is entitled to 
his costs against the contesting respondents 
in all the Courts in this suit. In the con¬ 
nected Second Appeal No. d*>3 ol 191o, the 
lower Appellate Court's decree is set aside 
and the suit is remanded t<> that Court for 

the disposal of the Appeal No. 107 of 1912 
on the lile of that Court on the other 
questions arising in that suit (including the 
question of the share to which the plaintiff 
is entitled). The contesting respondents 
must pay the ptaintitf’s costs in this second 
appeal. The costs in the lower Courts 
will abide. 

Decree set aside, 

[3) 15 (A 521; 15 l. A. 123; 5 Sar. l\ t\ J. 172; 12 
Iml. Jur. 210. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1120 of 1912. 

January 13, 1915. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Mullick. 

The EAST INDIAN RAILWAY 

COMPANY —Defendants—Appellants 

versus 

CHANGA KHAN and others— 

Plaintiffs—Respondents. 

Railways Act ( IK of 1890), a 75, Sell. II—Parcel con. 

taining silk of more than Rs. 100 not declared or 
insuied—Railway Company, liability o), Jor loss Silk, 
meaning of—Finding of fact—Second appeal—High 
Court, pouer of , to interfere — Practice. 

After there lias been a decision of fact in the 
two Courts of original and first appellate jurisdic¬ 
tion, the High Court cannot entertain a second 
appeal upon any question as to the soundness of 
findings of fact by the lower Appellate Court. p. 216. 
col. 1.] 

Ramratan Snkal v. Xandu, 19 C. 249: 19 I. A. 1, re¬ 
ferred to and followed. 

Hiatunnissa Bibi v. Kailash Chandra Saha, 17 Ind. 
Cas. 224; 16 C. L. J. 259, followed. 

The question whether silk in manufactured or 
unmanufactured state is to he treated as silk within 
the meaning of Schedule II of the Railways Act is a 
question of fact. [p. 247, col. l.j 

Where, therefore, a Court has adopted a fair 
test and where upon that test it has found 

that the article is silk within the meaning of section 

75 of the Railways Act that is a clear finding of fact 
and the High Court cannot go behind it in second 
appeal, [p. 247, col. 2.] 

Brunt v. Midland Railway Co., 33 L. J. Ex. 18/, 

2 H. & C. 889; 10 Jur. (x. s.) 181; 9 L. T. 690; 12 W. R. 
380, followed. 

Where a parcel consigned to a Railway Company 
contains silk, in a manufactured or unmanufactured 
state and whether brought up or not brought up 
with other materials of the value of Rs. 100, the 
Railway Company are not responsible for anything 
contained in it on loss of it if the silk were not dec¬ 
lared or insured under section 75 of the Railways Act. 
[p. 245, col. 2.] 

Pundhlik Udaji Jadav v. S. M. Rail way 
Company, 3 Ind. Cas. 964; 11 Bom. L. R. 827; 33 Bom. 
703, followed. 

Appeal from a decision of the Sub-Judge 
of Bankipur, dated the 15th February 1912, 
confirming that of the Munsif of Patna, 
dated the 30th November 1910. 

Mr. S. R. TJos , Counsel, and Mr. G.B. Macnair 
and Babu Ambicapada Chowdhury , for the 
Appellants 

Mr. Muhammai Mustafa Khan , for the 
Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiffs 
against the East Indian Railway Company 
for the loss of a certain parcel consigned 
to the Company from conveyance from 



Bombay to Bankipore, the value of which 
is stated to be Rs. .Hb-o-Ti pies. Alter 
a prolonged correspondence about the claim 
the plaintiffs submitted to the defendants 
a detailed statement of the goods contained 
in the parcels, and it appears from that 
statement that fancy silk handkerchiefs of 
the value of Rs. 138*2 as had been lost 
with the parcels. The defendants thereupon 
denied their liability, relying on section 75 
of the Railways Act, IX of 1890, and 
Schedule II thereto annexed. The Munsif 
and the Subordinate Judge in concurrence 
held that the defendants were not liable 
for the silk, inasmuch it had not been 
declared or insured. But they held that 
the plaintiffs can recover the value of the 
other goods contained in the parcel, which 
did not appear to have come within 
Schedule II of the Act. 

The second appeal came before Mr. 
Justice Teunon sitting alone and he was 
of opinion, and rightly in our view, that 
the whole case of the plaintiffs- must fail 
if scheduled goods of the value of over 
Rs. 100 were in the parcel, and for this 
reason, that section 75 of the present Act, 
differing in that respect from the former 
Act, says that the Railway Administration 
shall not be responsible for the loss, 
destruction or deterioration of the parcel, 
and not of the articles mentioned in the 
II Schedule. It is, therefore, clear that ic 
this parcel contained silk in a manufac¬ 
tured or unmanufactured state and whether 
brought up or not brought up with other 
materials of the value of Rs. 100, the 
Railway Company are not responsible for 
anything contained in the parcel; and that 
was the sole ground upon which the Railway 
Company came before Mr. Justice Teunon 
in appeal. Mr. Justice Teunon, as we have 
seen, decided that point in favour of the 
Railway Company, and there we should 
have thought would have been an end of 
the matter, inasmuch as the plaintiffs did 
not file any cross-objection and did not say 
anything about the question of silk. But Mr. 
Justice Teunon appears to have thought that 
the Company could not recover anything 
unless there really was silk to the value of 
over Rs. 100 in the parcel and he, therefore, 
remanded the case to the lower Court 
for a fresh finding as to the particular items 
of silk handkerchiefs and their respective 
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values, directing that the Subordinate Judge 
in the first Court of appeal should come to 
;i finding on the following issue, namely, 
what is the aggregate value uf the handker¬ 
chiefs in which nn the evidence adduced it 
may in* found that the value of silk exceeds 
the value of the other materials r 

The le aimed Subordinate Judge on remand 
expressed himself wholly unable on th 
evidence to decide this issue. Hut he 
said that he was satisfied with the statement 
in the plaint that the silk handkerchiefs were 
worth Ks. D1 and theot her handkerchiefs which 
were not silk were worth Rs. 12 and odd, and 
this was a sufficient basis for making a new 
decree. 

It is there that the principal question in this 
appeal arises. It is obvious even if the 
remand which was made was a competent 
remand, with which we shall deal presently, 
tlie Subordinate Judge could not make a new 
case for the plaintiff’s. The finding of fact of 
the first two Courts before remand 
was at any rate conclusive that the 
plaintiffs had admitted to the Railway 
Company that they had consigned Rs. IdS 
worth of silk goods for them carry,and the only 
question that was remanded was, what was 
the proportion of silk in each kind of 
handkerchief so as to show whether the 
aggregate amounted to Rs. 1(H) or not? 
We are of opinion, relying on the decision in 
Hint tnnirsso BH,i v. Knit ns/, ('hn)nhn Saha 

(1), that the remand itself was incompetent 
and that we dealing with it as a Divisional 
Bench are bound to treat the case as coming 
before ns on appeal from the Subordinate 
Judge who heard the first appeal. It is 
unnecessary to go into the considerations 
which induced flu* late Chief Justice and .Mr. 
Justice Mitra to hold in a similar cast* that 
tin* remand was incompetent. It is clear 
as a matter of principle that after there has 
been a decision of fact in the two Courts of 
original and first appellate jurisdiction, 
H'e High Court cannot entertain a 
second appeal upon any question as to 
the soundness of findings of fact by the 

lower Appellate Court. If there is evidence 

to be considered the decision of the second 
Court, however unsatisfactory it might be 
when examined, must stand final. These are 
the words of their Lordships of j), 0 

(11 IT 1ml. On*. 2-1. '<» <\ h. J. 2o‘J 


Judicial Committee in the well-known case of 
Rammfnn Sulcal v. Ncnnhi (2). 

It was argued that Mr. Justice Teunon 
remanded the case on finding that the onus 
had been wrongly placed and that that was 
a point of law. Hut we find that lie does 
not specifically find that there was any mis¬ 
placing of the onus. He says the Courts 
below while placing upon the plaintiffs the 
whole burden of proof have proceeded, it 
appears, solely upon the description 'fancy 
silk' contained in the statement of claim, 
and he concludes by saying, even if the 
Courts below were right in throwing the 
whole burden on the plaintiffs in view of 
the expression of opinion to be found in 
the cases which we shall presently deal 
with, the finding -at which they had arrived 
is not sufficient; and why is it not sufficient ? 
because the possibility of equality in value 
has been overlooked and also the details of 
the value of each silk handkerchief have 
not been gone into. Now these points 
surely come within the dictum of their 
Lordships of the Judicial Committee as to 
tin* soundness of the findings of fact rather 
than as to the findings of fact them¬ 
selves. 

The learned Mnnsif found as a fact that 
from the list supplied by the plaintiffs to 
the defendants it appears that the lost box 
contained silk handkerchiefs worth more 
than Rs. IDO. That pnniu facie clearly 
relieved the defendants from any burden. 
To avoid their liability to make a decla¬ 
ration and to insure the goods the 

plaintiffs stated that the handkerchiefs were 
noi real silk but were known as such in 
the market, though they sold for no more 
Ilian :> or 6 pice each, while real silk handker¬ 
chiefs sold at Rs. 12 or Id a dozen. They 
did not. ask the Court to go into the 
question of whether there were so many 
at 1*> annas and so many at higher price, 
so that the aggregate of the real silk 
would not amount to Rs. 100. They 
took the general statement that fancy 
silk meant sham silk. They then pro¬ 
duced a witness with samples of hand¬ 
kerchiefs which they alleged were similar to 
the lost handkerchiefs, and upon this evi¬ 
dence and relying on the ease of Lakhmitlas 
Jlnachmnl \. Gieat Imlian /Vu/mW.i 

(2) 19 t\ 2H>; 10 I. A. 1. 
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Railway Co., (3) ancl on fclie case of Saminadka 
Modali v. South Indian Railway Company 
(4), they sought to argue that such handker¬ 
chiefs could not be considered as silk within 
the meaning of the Act. The learned Munsif 
then said, in deciding whether a particular 
article when brought up with other articles 
is to be regarded as silk or not within the 
meaning of the Railways Act, the proper test 
to apply according to these decisions was 
to ascertain whether the value of the silk 
was more than half of the whole article. 
He then gives his finding, ’‘the evi¬ 
dence placed before me is not sufficient to 
show that the price of the silk contained 
in the handkerchiefs, if any, was less than 
half that of the whole article.*’ It is argued 
that if we deal with this finding on the 
strictest mathematical principles, it is not 
the finding that he set himself to find 
namely, that there was more than half of 
the value in silk in the handkerchiefs. But 
having regard to what lie sets out to he 
the necessary finding, it is obvious that lie 
intends to find that there is a sufficient 
preponderance of silk in the handkerchiefs 
to bring them within the rulings he cites; 
and he fortifies his finding by saying that 
they go by the name of silk in the market 
and are sold as such; and this brings us 
to the consideration of the English case on 
which both the cases in India relied. It is 
the case of Brunt v. Midland Railway 
Company (5), where Baron Pollock clearly 
says, that the question whether silk in manu¬ 
factured or unmanufactured state is to he 
treated as silk within the meaning of the 
English Act, the words in which are pre¬ 
cisely similar to those in Schedule II of 
the Indian Act, is a question of fact which 
very properly might be left to a Jury. 
When it is left to a Judge, the Judge 
must decide where the line should be 
drawn, that is to say, some test must 
be taken by the Court as to whether the 
case came within the definition or not. 
The line shifted according to the circum¬ 
stances; but the question which a Judge of 
fact has to answer is not where to draw 
the line, but whether the particular article 

3) 4 B. H. C. R, J 29. 

4) 6 M. 420. 

(3) 33 L..T. Ex. 187; 2 H AC. 889; 10 Jtir. (x. s.) 
181; 9 L. T. 090 12 TV. R, 380. 


before him is within the line; and he found as 
a fact that in this particular case that was 
before him the silk did come within the line. 
In the judgment by another Judge, Baron 
Pigott who also treats it as a simple question 
of fact it is stated that in that case 
the ingredients of silk amounted to more 
in proportion and value to any other 
article. As a matter of fact it was a 
question of 2 pence in 2 shillings so that it 
was very near fhe dividing line of half and 
half. 

We do not, and indeed we cannot, bind all 
Courts to follow the exact test which was 
adopted by the Madras Court in one case 
and by the Bombay Court in another. Each 
case must depend upon its own circumstances. 
Where a Court has adopted a fair test and 
where upon that test it has found that the 
article is silk within the meaning of the 
section, that is in our opinion a clear finding 
of fact and the Court cannot, go behind it 
in second appeal. The Subordinate Judge, 
though lie has said less, has put the matter 
even more strongly. He says the plaintiffs 
have failed to prove that the handkerchiefs 
were not silk handkerchiefs or rather that 
they contained less silk than cotton. This 
is sufficient to bring the case within the 
schedule, and we are, therefore, of opinion 
that in second appeal we cannot go behind 
that finding. 

Then comes the question whether the 
decree made in favour of the plaintiffs 
with regard to the other articles can 
stand. We have already indicated that we 
agree with the view taken by Mr. Justice 
Teunan that it cannot, and we are fortified 
in that opinion by the clear decision in 
the case of Pundlik Uduji Jadhav \. 

S. M. Railway Company, ((j) 

The result is that the appeal is decreed 
and the plaintiffs’ suit is dismissed with 
costs in all Courts. 

Appeal decreed. 

((3) 3 Ilid. Cas. 964; 11 Bom. L. R. 827; 33 B. 703. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 24 of 1914. 

November .4, 1914. 

Present: —Mr. Justice Sadnsiva Aiyar and 

Mr. Justice Hannay. 

PALOTT CHANDU—Defendant No. 1— 

Appellant 

rersns 

KOLATHUM KARAMMAL CUAPPILLA 

AND ANOTHER—PLAINTIFF AND DEFENDANTS 
Nos. 1, 2, 4—Respondents. 

Mln'tijihjr —Itrdcm I>t in/i - Sjiht lift —( 'n. 

ninrh/(/t/m\ iti/lit ij\ to redeem his share ami //» talc 
Itnssessn <//--- I*n.<scssinH, nature of. 

WIlOIV a mortgage lias been split up hv I In* arts 
°t the mortgagors or mortgagees or liotli, a co- 
mortgagor is entitled to a decree for redemption of 
liis undivided share and to be placed in possession 
of that share as a tenanbin-common with tin* other 
sharer or sharers. 

rinlltn Chrtty v. Itmiin iidtlin Ai/i/mi, 20 M. 29'», 
Uothnu J [iiilnliv. Pennant Reihl y, 17 Ind. fas. S37; >2 

M. L. T. -H4; (1912) M\ \\ r . N. I’lIJS; 22 M. b. .1. :»7l». 
followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Tel- 
lieberry, in Appeal Suit No. 212 of 1912, 
preferred against that of the Court of the 
District Munsif of Tellieherry, in Original 
Suit No. 441 of 1911. 

Me. 1. Ppm ymnhiar, for the Appellant. 

Messrs. M. A. Camlet!,, l\. (/,,/ '/mla Mnrar 
and A. S/rarama Menon, for the Respond¬ 
ents. 

JLDOMKNT.—following Mnralcar Akafh 
Knmlnral'fiyil Mama v. Pinijapafath Knf/u (l) 
and Jhillai Chethj v. Pamanatha Af/i/an (2), 
we must bold that the plaintiff is not 
entitled to a decree for partition of the 
mortgaged property in this suit and for 
recovery of a defined ^rd share to be aseer- 
tjiim*d in the partition proeoedings sought 
fo be initiated in tile suit, as the 4tli 
defendant (who owns the other 2/4rds share) 
objects to a partition in this suit. Though 
Mr. Justice Xundara Aiyar was inclined in 
Ratl/mi Mm/a/,’ v . Pennmtl liedt/if (4) to doubt 
the correctness of the rulings in those 
cases, the principle ol those rulings seems 
to have het'ii adopted in the recent ease in 
second Appeal 1172 of 1911, to which one of 
us was a party. 

It lias been, however, decided by the 

Division Bench in Pnfhna Mmlali \ pirnmal 
(I) H M. Kil. 

C-) -9 -M. 29.'). 

(9) IT Iml. Cms. s;i7: ij .\| | |* |, s .p .po.,, x. 

W. N. IfbS; 23 M. I. .1. :,7,;. ’ U ’ 


Pe<h/n (4) that whether partition may or 
may not he allowed in a redemption suit 
without the consent of all the sharers, there 
was no objection to granting a decree for 
the redemption of the plaintiff’s undivided 
share and for his being put in possession on 
redemption of that undivided share as a tenant 
in common with the other sharer or sharers, 
provided the mortgage has been split up by 
the acts of the mortgagors or mortgagees 
or both. In this case we are satisfied that 
it lias been so split up by the sale of 2 3rds 
of the equity of redemption to the 4th 
defendant by two of the mortgagors and 
flic fresh mortgage of 2 3rd share by them 
to the mortgagee. 

In the result the lower Appellate Court s 
decree will lie modified by omitting the 
words beginning from the necessary divi¬ 
sion" in clause (1) of the decree and 
substituting theiefor the words by being 
placed in possession of that ; l 5 rd share as a 
tenant in common with the person or per¬ 
sons entitled to possession of the other 2/3rds 
share;" and also by substituting the words 
“ 3rd defendant" for “dtb defendant.*’ 

The parties will bear their respective 
costs in this second appeal. The time for 
payment to the 3rd defendant for redemp¬ 
tion is extended till the expiry of two 
months from this day. 

Decree modified. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 241 of 1913. 

May 21, 1914. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Soott-Sniith. 


MAD AN 


COPAL AND ANOTHER — 

Petitioners 


rersns 


M nsti m m at N A11B AD A— Rkspon dent. 

Succession (Propt'itii Protection) .-let (XIX of 1841), 
•" •*> I.«» — .1 /*/»»>!ntmrnt of ('unitor, necessary conditions 
Jo,- -Procclurc. 


The necessary conditions subject to which a 
Curator iv to ho appointed are that: 

O'l there must he an application and an ex¬ 
amination as directed in section 3; 

(") I he .bulge must he in a position to sav 
upon such application and examination that danger 
is to l»e apprehended of misappropriation or 


INDIAN CASKS. 


249 


Yol. XXVIII] 

JJADAX GOPAI, V. NARBADA. 

waste of the property before the summary suit can 
be determined; and 

(iii) the delay in obtaining security from the 
party in possession or its insufficiency must be 
likely to expose the party out of possession ro 
considerable risk. I p. 249, col. 2.J 

Papamma v. Collector of Godavari, 12 M. 341 at 
]). 345, followed. 

Where, therefore, there was no clear finding that 
the danger of misappiopriation was really to be 
apprehended and the petitioner was never asked 
to give security: 

Held , that the District Judge had acted with 
material irregularity in passing an order for 
the appointment of a Curator, [p. 250, col. l.J 

Revision from the order of the District 
Judge, Ferozepore, dated the 8th February 

1913. 

Messrs. ('. Bevan Petmau and Manohar Lai, 
for the Petitioners. 

Bawa Seica Bam Singh , for the Respondent. 

JUDGMENT.—This is an application for 
revision of an order of the District Judge of 
Ferozepore purporting to be passed under the 
provisions of Act XIX of 1841. The property 
in dispute in the case is that of Ram Narain 
who died on the 2nd of December 1911, and 
there is a dispute as to succession between 
the petitioners Seth Madan Gopal and Seth 
Sheopat Rai, tirst cousins of the deceased, on 
the one side, and Musammat Narbada, 
respondent, the posthumous daughter of Seth 
Ram Narain, on the other. After the death 
of Ram Narain the petitioners obtained 
possession of all the property, moveable and 
immoveable, of the deceased. They obtained 
the moveable property in consequence of an 
order of the Deputy Commissioner of the 
12th of June 1912, and after a list thereof 
had been prepared by Rai Bahadur Tilok 
Ohand, Sub-Divisional Officer, Fazilka. 

The present application was made on behalf 
of Musammat Narbada under section 1 of 
Act XIX. of 1S41 on the 14th of November 
1912. The District Judge after recording 
evidence ex parte issued a citation to peti¬ 
tioners under section 4 of the Act. They 
attended on the 3rd of February 1913 and 
put in written statements on that date and 
again on the 7th of February. On the 8tb 
of February the order of which revision is 
sought was passed by the District Judge. 
By this order the District Judge directed 
that a Curator should be appointed under 
section 5 of the Act, but he deferred making a 
specific appointment until some subsequent 
date. 


Mr. Petrnan on behalf of the petitioners 
referred us to Tarah Chandra Gosicami v. 
Satga Charan (1), Gorakh Nath v. Bishember 
Nath (2), Musammat dagoji v. Manmohav 
Nath (3), and Papamnta v. Collector of 
Godavari (4), as authority for the proposi¬ 
tion that the provisions of section 3 of Act 
XIX of 1841 must be strictly complied with. 

We have carefully exmained the record and 
we find that the District Judge has complied 
witli the provisions of section 3. He made 
the inquiry contemplated by that section and 
held in a detailed, order that there were strong 
reasons for believing that the party in posses¬ 
sion, i. e., the petitioners, had no lawful title, 
and that the respondent was really entitled 
and was likely to be prejudiced if left to the 
ordinary remedy of a regular suit. 

We, therefore, hold that there is no ground 
for interference on the ground that the pro¬ 
visions of section 3 of the Act have not been 
complied with. 

In Papamma v. Collector af Godavari (4) 
the conditions subject to which a Curator 
is to be appointed are clearly laid down. 
They are as follows:— 

“(1) There must be an application and an 
examination as directed in section 3: 

“ (2) the Judge must be in a position to 
say upon such application and examination 
that danger is to be apprehended of 
misappropriation or waste of the property 
before the summary suit can be determined; 
and 

(.3) the delay in obtaining security from 
the party in possession or its insufficiency 
must be likely to expose the party out of 
possession to considerable risk.” 

Now as already stated the first condition 
has been complied with. As regards the 
second, the District Judge in his order says:_ 

“I find that misappropriation of income and 
other property by the respondents can very 
reasonably be apprehended." 

This can hardly be said to be a clear find¬ 
ing that danger of misappropriation is really 
to be apprehended, and a reference to the 
record shows that there is not an iota of 

(1) 15 Ind. Cas. 504. 

(2) 66 P. R. 1882. 

(3) 7 P. R. 1904; 37 P. L. R. 1904. 

(4) 12 M. 341 at p. 345. 
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evidence to the effect tliat the petitioners are 
likely to misappropriate or waste any proper¬ 
ty. It is, therefore, difficult to see how the 
District Judge came to his conclusion in this 
respect. 

The third condition is altogether absent. 
The question of security has been absolutely 
ignored by the District Judge. The peti¬ 
tioners, it appears, were never asked to give 
security. Mr. Petman says that they are 
ready to give security to any amount whenever 
it is demanded from them. The District 
Judge should certainly have asked them to 
give security and should not have passed an 
order for the appointment of a Curator unless 
they made a delay in furnishing the security 
or unless it were insufficient. 

We, therefore, hold that the District Judge 
acted with material irregularity in passing 
his order of the 8th of February and we set it 
aside accordingly. The record will be return¬ 
ed to the lower Court in order that it may 
proceed according to law. There will be no 
order as to costs of this Court. 

hWfsint, Itl hurt'll. 


NAUPUR JUDICIAL COM M 1 SSI OX FITS 

COURT. 

SnoiND Civil A item. Xo. 212 or 191*2. 

July 21, 191:1. 

Present: —Mr. Hallifax, A. .1. ('. 

PAIKU KALAR—Plaintiff—Affkli.am 

versus 

J AIR A M (1 AN I) L r— 1) K FEN PANT— 

Respondent. 

Central Prarinces Trnnnrtj Art (XI of ISDN), >•. ‘)| 
(1), a i>/>l iealal it if »</'— l\jeet ment hij une rii.slni rrr — 
Li m ltd I tun Lit nil nicnntthi ##/. 

J • • 

'I’lic spreisd peril it I of limit:nion pivscribcil Lv simt ion 
!)!■ (1) of tin* (Vnfnil IVnvinrrs Tmuniey Act applies 
only to eases in wliieli the ejectment is l>\ the 
whole ol’ the proprietary hotly or the lauihanlae 
representing it, and not to rases in which it is made 
by a fractional eo-sharer in the village acting on his 
own account, j p. 252, col. 2. 1 

The term landlord is to he interpreted as moaning 
the w hole body of landlords or some one empowered to 
act on their behalf. p. 252, ml. 2. 

Appeal from the decree id the District 
Judge, Uhtinda, dated 19th March 1912, 
confirming that of the Sub-Judge, Chanda, 
tinted JOtli June 1911, 


Mr. »8. V. IJesluiutkh , for the Appellant. 
Mr. Ahnaram Bhaqivant, for the Respond¬ 
ent. 


JUDOMEXT.—The only question for 
decision in this appeal is whether the special 
period of limitation prescribed by section 
9-1(1) of the Tenancy Act applies only to 
cases in which the ejectment was by the 
whole of the proprietary body (or the 
hunlnirihtr representing it), or also to eases 
in which it was made by ;i fractional eo- 
sharer in the village acting on his own 
account. Paiku Kalar, the plaintiff, alleged 
that ho was made an occupancy tenant of 
a certain field by Yesu or Yes Patel, the 
hnahnnlar of tin* village, and was forcibly 
ejected on the 5th of June 1908 by the 
defendant, Jairam (fnndli, a co-sharer, it 
appears that Yes Patel, the lamhitnh.tr , holds 
a four-annashare. the defendant, Jairam, holds 
two annas, and the remaining ten-anna share 
is divided among three other persons. The 
tenant’s suit to recover possession from 
Jairam Patel was tiled on the 22nd of 
December 1910, so that it is barred by 
time unless it can he held that it is not 
governed in respect of limitation by section 
91 of the Tenancy Act. 


I he learned Judge of the first Court, 
a Subordinate Judge who is also a Revenue 
()llicer, dismissed the suit, holding that it. 
was barred by time on the authority of 
I hi tin ram v. S/tiiliijram (i) and Ih'bidin \. 
Ilnri (2). In tin* former case, the learned 
Judge remarks, “Dayaram, a eo-sharer, has 
been considered as landlord." Wlmt was 
decided in that ease was that the land¬ 
lord’s remedy against a transferee of an 
ordinary tenant was not by civil suit, but 
by application to a Revenue Officer made 

within two years under section 71 of the 
Tenancy Act. Dayarains appeal failed 
whether he was the sole landlord or a 
eo-sharer, and that question was not examin¬ 
ed, but the learned Judicial Commissioner 
remarked at the end of his judgment that 
il he could retain possession at all, it. 
might well be argued that it should only 
he joint possession (to the extent of his 
share in the path) with the respondent, 
inasmuch as he is not the only landlord.” 


iD u; r. r. i. it u\.\ 

15 l\ I\ L. IT 125, 
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It is obvious that the learned Judge 
has not seen the judgment in Debidin v. 
Hari (2), as he quotes the remarks made on 
it in page 46(1 of Dadabhoy’s Tenancy Act, 
where it is spoken of as an unpublished ruling. 
Jsmay, J. C., on a comparison of the 
draft of the Tenancy Act with the Act as 
passed, did say that ‘ the obvious intention of 
the Legislature was that the shortened period 
of limitation should apply to all suits for 
recovery of possession brought by tenants, 
whether against their landlord or against a 
trespasser.“ Hut he expressly refrained 
from deciding whether the Legislature had 
given effect to that intention in the Act or 
not', because that decision was not necessary 
for the purposes of the case then before 
him. All that was laid down in that judg¬ 
ment is that section 94 (I) is not confined to 
suits by a tenant against the landlord himself, 
but extends to suits against an outsider, who, 
after the ouster, has taken a settlement from 
the landlord. Even that view of the law has 
been disapproved by this Court in Sonsa 
Chamar v. Puran • Siugh('S) and in Dinabhandhu 
v. Dublin Mini ha ( 4 ), where it was held 
that section 94 (1) applied oo\y when the 
tenant's ouster was effected by the landlord 
or by some one acting in concert with him 
or at his instance. That however, is not 
exactly the point for decision here. 

The appeal to the Court of the District 
Judge was dismissed and the reasons are 
thus stated: It has been .held repeatedly 
that even a fractional landlord is a landlord 
for the purpose of ejectment of tenant. It 
has been held in the case of Annada 
Sunday i Chandalini v. Kabul ram Chung a ( 0 ) 
that it is immaterial whether the ejectment 
has been caused by some co-sharers or by 
the entire proprietary body. In this case 
the rulings reported in 28 Calcutta page 
127 and repeated in 4 Calcutta Weekly 
Notes page 801 have been followed, vide 
Parameshicar Nomosudra v. Kali Mohnn 
Nomosudra (6), page 127 of the above*’. 
Annada Sundari Chandalini v. Kebnlram 
Changa (&) is the only reported case in 
which this view has been definitely held, 
so that the use of the word “repeatedly" 

(3) 16 C. P. L. R. 145. 

(4) 1 N. L. R. 73. 

(5) 7 C. W. X. 542. 

(6) 28 C. 127: 4 C\ W. N. 801. 


is scarcely justified. Nor can Prinsep and 
Stephen, JJ., who decided that case, be 
said to have followed the other two rulings 
mentioned. The learned Judges said: “The 
only reported case on this subject is that 
of Parameshicar Nomosudra v. Kali Mohnn 
Nomosudra (d). It seems doubtful whether, 
from the nature of the case then before the 
learned Judges, this can be properly regarded 
as an authority on the subject inasmuch 
as it contained only an instruction to tlie 
lower Court how the case should be dealt 
with after remand; and the opinion so 
expressed professed to proceed moreover on 
the judgment of a Full Bench of this 
Court in the case of Joolmuthj Bewa \. 
Kali Prasanna Boy (7) reported in a note 
in the same page. But the Judges consti¬ 
tuting the Full Bench refused to consider 
the point referred to it and, therefore, as 
we understand the case, it cannot be accepted 
as an authority at all.” The learned 
Judges then considered the matter as res 
Integra and, referring to the provision of 
the Bengal tenancy Act which corresponds 
exactly to section 94 (1) of the Central 
Provinces Tenancy Act, said : “This special 
. limitation is no doubt restricted to suits 
between persons occupying the position of 
landlord and tenant, for it is in regard 
to such relations that the Act lias been 
designed. It seems to us, having regard to 
this fact, that it is of no consequence 
whether the ejectment was by some co¬ 
sharers or by the entire body of landlords. 

In this view we think that the suit is 
barred.” 

In Bhagchand v. Bijaram (8), Ismay, 
J. L., held that one of two or more 
proprietors in an undivided mahal cannot 
take a valid mortgage of land held by a 
tenant, even to the extent of his own share 
in the mahal , without the consent of the 
co-proprietors. The co-sharer who took the 
mortgage was treated as an outsider who 
could not independently grant the consent 
of the landlord to the mortgage. Again 
in Ramdayal v. Gulabia Bai (9), dealing with 
a document purporting to be surrender of a 
tenant’s holding for consideration to one of 

(7) 28 C. 127 note; 4 C. W. X. 803 note 

(8) 11 C. P. L. R. 144. 

(9) 4 X. L. R. 120, 


INDIAN CASKS. 


[1915 


22 o 


sAN h All A VENKATARATNAM V. VARADAl.’AJ A AITAUAu. 


several co-sharers in an undivided village, 
Stanyon, A. J. C., said: “The document A 
17th July 1908 has been wrongly regarded 
ns evidencing a surrender. In my opinion 
nn express surrender by a tenant of his 
tenant right can only lie effected by a 
contract between the tenant and his 
landlord. Where there are several co-owners 
constituting the landlord, one may, of 

course, act for all, with express or implied 

authority from the others, in taking a 
surrender from a tenant. Hut one of several 
co-sharers, dealing with a tenant for his 
own benefit, is neither ‘the landlord', nor 
an agent of the proprietary body. It is tin 1 
case of both parties that defendant obtained 
the transfer of the tenant right exclusively 
for himself, and in return for his own money; 
and plaintiff's case is that the transfer was 
without her consent, Exhibit D-1 is. there¬ 
fore, a deed of sale." 

It is quite clear from these rulings and 
from the definition of “landlord" in section 2 
((>' of the Tenancy Act that one of two or 
more co-sharers in an undivided village acting 
independently cannot be regarded as ‘tin* 
landlord" in respect of a voluntary transfer 
of a tenant right to himself. Still less then 
can he claim to be the landlord when that 
transfer ift involuntary on the pait of the 
tenant. Finally the rulings in Sousa {'Im mar 
v. Pnran Singh(%) and Pinabhandhn v. Pnkhn 
Mi edit a (l) have, in reference to the point 
now in issue, been thus interpreted by 
Drake-Brock man, J. C., who was responsible 
for them, in the unreported case of ( hwinda 
v. A wain (10): “The sale to certain members 
of the proprietary body was embodied in a 
deed (Exhibit D-l) which in no way 
purports to be a surrender, nor would it as a 
surrender be valid, inasmuch as the ostensi¬ 
ble vendees include neither all the 
proprietors nor one empowered to act foi 

all' see Sarjn Prasad v. Mural Lai (11). For 

a similar reason 1 do not think tin* plea 
of limitation now raised for the lirst time 
should succeed. In Bengal it has been held 
that the special period within which an 
occupancy ra/i/af can sue to recover possession 
of land from which he has been dispossessed 
by his landlord is two years, as laid down 

(lU) Second Appeal No. 3SP nl‘ llHHi. 

Ill) I1C. 1\ h. K. 33 at p. 14. 


in Article 3, Schedule ill, of the Bengal 
Tenancy Act, whether such dispossession 
be by a fractional landlord, the sole landlord 
or by the entire body of landlords. See 
Pamuishwar Nomosndra v. Kali Moliun 
Xouwsndra (6), Aunada Sundari Chandalinix. 
Kabul ram I 'hanga (5). But in Brojo Ktshore v. 
Saraswa/i Passi (12), Maclean, C. J., and 
Banerjee, J.,held that unless the dispossession 
is by one of the landlords as such, the special 
period does not apply. I may add that in 
laying down the rule in Sousa v. Pnran Singh 
(3) and Piuabandhu v. Dukhn M irdha (4*). T/> 
did not intend the term landlord to be 
interpreted otherwise than as meaning “the 
whole body of landlords or some one 
empowered to act on then’ behalf: see 
Bhaachand v. Bijaram (S); Onpal V. Oovind 

113)." 

This suit is, therefore, not barred by time. 
The decree of the lower Appellate Court is 
accordingly set aside and the case is remanded 
to that Court for a fresh decision. A certifi* 
cate for the refund of the amount paid as 
Court-fees in this Court will issue, and all 
other costs heretofore incurred will abide the 
result. The decision that the tenant's suit 
is not against his landlord as such but 
against him as a trespasser, appears to bar 
the jurisdiction of the Court in which the 
suit, was instituted. 

Appeal allowed. 

( V 2 ) 0 C . W. N\ 333. 

(13) 13 V : 1\ b. it. 1 13. 


MADRAS lllCM COURT. 

Skconp Civil Appeal No. 94 of 1914. 

December 21, 1914. 

Present: —Mr. Justice Oldtield and 
Mr. Justice Tyabji. 

SANKARA VENKATARATNAM and 

or III. Us — I) E F E N PANTS— A PPE I. L ANTS 

versus 

Sri Bajah VARADARAJA APPA 
RAO BAHADUR, ZAMINDAR GARU— 

PI. A1X T1F F— R K S PC N D E N T. 

■W Mates l.oml Act (l o/lOOS), $s. 3 (7) (1), 
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6, 45, 4(5,153, 154, 1(53— Lease of "old nut sic" foe Hire 
years—Expiry of lease on date the Estates hand Act 
came into force — Lessee, tenancy of, nature of—Suit l > 
eject such a lessee—Jurisdiction of Civil or Revenue 
Court —Transfer of Property Act (IV of 1882), s. 11(5— 
Lessee holding over—Nature of his right. 

Land once classed as “old waste” does not cease 
to be such on the (late of its last letting, merely 
because it was preceded .by another lease when the 
Act requires a tenant to do something to convert 
“old waste” into "ryoti" land and which the tenant has 
not done. p. 253. col. 2: p. 25(5, col. 1. 

Per Oldfield. J. —Suits to eject tenants holding under 
such a lease lie in a Revenue Court, fp. 255, col. 2.] 

A tenant holding over under a time-expired lease 
is a non-occupancy tenant, for he cannot acquire under 
section 6 of the Madras Estates Land Act an occu¬ 
pancy right in the land by being in possession on tin* 
date the Act came into force; that section being 
applicable only to “ ryoti land” and not to “old waste.’* 
Nor can payment of rent,after the expin of the lease, 
make him a tenant, for such payment cannot be said 
to be under the lease. p. 255, cols. 1 & 2. 

Vadapallia Xarasimham v. Dronum Rttju SctUartunu 

Murthy, 18 M. L. J. 26; 3 M. L. T. 256? 31 AT. 1(53, 

followed. 

Ponnusivumy Putinynachi v. Karttputlui/an. 24 Ind. 
Cas. 217; 1 L. W. 218; 15 M. L. T. 299; 26 M. L. J. 
285: Chaganti{ Atchaparazn v. Kristna Yachandrnluea¬ 
rn, 19 Ind. Cas. 225; (1913) M. W. X. 378; 13 M. L. T. 
329; 24 M. L. J. 402, distinguished. 

Though the proviso to section 153 of the Act (added 
by Act IV of 1909) makes the section inapplicable to 
“old waste”, still the first portion of the section which 
prescribes the Courts in which the suits ought to be 
filed, remains unaffected: the proviso refers rather to 
the various clauses of that section enumerating the 
reasons for which a tenant may be ejected, and not to 
that portion of the section which points out the 
Courts in which such suits should be instituted, 
j p. 255, col. 2.] 

A person continuing .in possession under a time- 
expired lease is not a person coming into it “otherwise 
than by inheritance or legal transfer” within the 
meaning of section 163 of the Madras Estates Land 
Act. [p. 255, col. 1.] 

Questions of jurisdiction, even if decided by a 
Subordinate Court, can be resuscitated in second 
appeal, [p. 254, col. 2.] 

Babaji v. Lakshmibai, 9 B. 266, Vydinatba v. Subo¬ 
rn man ya, 8 M. 235, followed. 

A tenant of “old waste” continuing in possession 
after the expiry of the lease is not a “non-occupancy 
ryot” within the meaning of section 46 of tin* Madras 
Estates Land Act, and he cannot, by payment of 2.V 
times the rent acquire occupancy right therein, as 
that section applies to lands other than “old waste.” 

[p. 255, col. 2.] 

Per Tyabji , (dissenting)—A suit to eject such a 

tenant will lie only in a Civil Court. [p. 259. col. 2.] 
lessee who holds over after the expiry of his lease, 
does not belong to any class of tenants dealt with by 
the Act. The provisions of the Act have reference to 
the relationship of landlord and tenant during the 
continuance of the tenancy, and not after its close. 
When once a tenancy is determined neither the person 
folding under the lease is a tenant nor the lessor, a 


be holding 


landlord. A person cannot be said to 
under a time-expired lease, [p. 256, col. 2. 

Where a suit has been instituted in a Revenue Court 
it is for the plaintiff to make out that the Civil Court 
has no jurisdiction. p. 258, col. 1."! 

The proper construction of section 153 is to make 
clauses (a) to (d) applicable to rights of parties 
during the continuance of the tenancy, and clause (,•) 
to their relationship after that date; there is no 
reason why the addition should not apply to sill the 
clauses, [p. 259, cols 1 A 2.] 

1 he words liability to be ejected” in the new 
proviso to section 153 of the Act make it clear that 
it sipplies both to substantive rights and to the 
forum in which the suit ought to be instituted, .and 
the effect- of the addition is to alter the forum and to 
take away the jurisdiction of Revenue Courts. ' p. 259, 
col. 1. j 


Second appeal against the decree of the 
District Court of Kristna at Masulipatam, in 
Appeal Suits Nos. 491 and 516 of 1912, 
preferred against those of the Court of the 
Head Assistant Collector of Bezivada Division, 
in Summary Suit No. 9 of 1910. 

Messrs. I. jR-cinmcloss and A. $. \ti/'ctstiu- 
hacliari , for the Appellants. 

Mr. P. Nagubnshanam , for the Respond¬ 
ent. 


JUDGMENT. 

Oldfield, J.— The suit was brought under 
the Estates Land Act by a landlord to 
eject a tenant, and the first point raised is 
whether the land should have been treated 
as “old waste” by the lower Courts. Defend¬ 
ants argue that it should not have been, on 
the ground that the period of not less than 
ten years referred to in section 3 (7) 

(1), must immediately precede the letting 
under which the tenant entered, and not 
(as is here the case) some other letting 
within twenty years before the passing of 
the Act. AVe agree with the learned 
District Judge that this is unsound. Nothing 
in the wording of the provision supports 
such a construction. Its adoption would 
entail the substitution for the words “at 
the time of letting’ of some such expression 
as ‘ immediately before the letting to the 
njot in possession,” for which there is no 
warrant. AVe can see neither reason nor 
convenience in favour of the view that 
the character of “old waste” can be lost 
in consequence of the interposition of a 
tenancy, during which nothing to impair 
that character is done by the tenant. AVe 
therefore, proceed on the basis that the suit 
land is “old waste”. 
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It is then argued first that the plaintiff 
is not entitled to eject in consequence of 
the expiration of defendants' tenancy by 
efflux of time with reference to sections 
158 and 157, on the sole ground that the 
facts being admitted, the expiration of a 
tenancy, like this, of less than live years 
duration is not one of the grounds referred 
to in the former and the reservation in 
the latter of any contract to the contrary" 
debars plaintiff from relying on the refer¬ 
ence to expiry of term in the addition to sec¬ 
tion 158 made by Act IV of 1909; this has 
been supported with reference to t'hagauti 
Atrhaparazn v. Kristua Yat'hamlrntacani (I). 
Hut that decision was doubted by one of 
the learned Judges responsible for Ponnn - 
sir ling Vadayw’hi v. Karnpn Uiyan (2) and 
not relied on by the other. And on the 
merits it is not clear how the existence 
of 'any contract to the contrary" can be 
material in this connection, when it is 
the expiration of a contract which is relied 
on, or how section 157 can be given this 
interpretation without depriving the addition 
to section 158 of effect. It is urged 
that it will still have effect with reference 
to section 158 (a). But, if that alone had 
been the intention, it would naturally have 
been carried out by the insertion of words 
extending the operation of the clause to 
leases granted before the commencement 
of the Act, and the general wording of 
the addition would have been avoided. 

Section 9 is moreover relied on; and no 
doubt it is not qualified expressly by the 
addition to section 158, though the lattei 
is of course one of the provisions of the 
Act referred to in it. It is then argued 
that the effect of sections 9, 158 (as amend¬ 
ed) and lo7 is at most to save an existing 
liability to ejectment in the ease of lessees 
for less than live years independently of 
the Act, not to create a new one or sanction 
an existing one under it. Hut the ques¬ 
tion is then mainly one of jurisdiction, for 
defendants’ arguments would entail only 
that the suit to enforce such independent 
liability would lie in the Civil, not the 
Revenue Court, not that it should lie dismiss- 


(I) lit Inch Cus. 225: (10i:5) M. \\\ X. aTS; l;j M. 
L. T. 829: 24 M. L. .). -102. 
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W -'l Tml. (’ns. 217; 2(5 M. L. J. 2Ko; l \\\ 21,S 
M. L. T. 290. 


ed and that the plaint should be returned. 
That was the basis on which a similar con¬ 
tention was considered in the second case 
above cited, the circumstances being very 
similar to those before us and one learned 
Judge holding that the Civil Court was 
the proper tribunal. Two answers have 
been attempted to the argument. First , 
that the question, regarded as one of 
jurisdiction, is closed, because in this case 
the plaint was originally returned by the 
Court of first instance and the lower 
Appellate Court set aside the order of return 
on appeal, its decision being final under 
section 105 of the Code of Civil Procedure; 
sccomHg, that the Revenue Court has in fact 
jurisdiction, the decision in the case relied on 
being erroneous. 

As regards the first of these answers it is 
sufficient that the question is one of juris¬ 
diction and that the lower Appellate 
Court s order, not being one of remand 
or appealable and, if the objection on the 
merits is well founded, involving an error 
affecting the decision, can be attacked in 
second appeal. No other view could be 
taken consistently with the authorities, 
such as Bahai i v. Lakslum hai (8) and 
1 i/iluiatha v. Sahramamja (4) in which an 
objection was allowed to the jurisdiction 
in second appeal, after it had been taken 
unsuccessfully in the Courts below, for it 
cannot be material that it was once sustain¬ 
ed and afterwards disallowed. 

Thus on the merits and with reference to 
the decision in Vumniswamy rada yacht v. 
Kani/anlayau (2) it is to be observed 
that the question of jurisdiction was dealt 
with on the basis referred to by one only 
of the learned Judges; and the correctness 
of his decision is. therefore, open to respect¬ 
ful consideration. It was that ryots, such 
as defendants, who remain in possession of 
old waste, but have paid no rent after 
the expiration of a lease for less than five 
years, are liable to ejectment by Civil 
Courts'decreeunder section 168 as trespassers, 
inasmuch as they have not been admitted 
as ryots by the landholder, or in effect 
that their original admission as lessees is 
immaterial, since there has been a break 

90 9 B. 2(H). 

(4) S M. 285. 
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in the continuity of their relation with 
the landholder, and a second admission 
is necessary to revive it and exclude them 
from the operation of the section. With all 
deference this is net involved by the provisions 
and authority referred to. The explanation 
to section 6 of the Act applies only to 
occupation of njoti land other than old 
waste and deals only with the result of 
acceptance of payments made under section 
45, and, therefore, does not alter any previous 
tenancy. Section 11(5 of the Transfer of Pro¬ 
perty Act merely recognises acceptance of rent 
as effecting a renewal of the previous lease, 
but does not specify that the tenant is 
“admitted” in virtue of it. Vadapalhu 
Xarasimham v. Dronam Rctju Setharama- 
murthy (5) does not deal with the latter 
point. In fact the retention of possession 
after the expiry of any tenancy would 
afford an immediate cause of action for 
such a suit as that before us; and if section 
163 is to be applied, the absence from it 
of any saving of the right of suit under 
section 153 (e) requires explanation. The 
former section occurs under the heading 
“eviction of tenants.” Hut the only other case 
dealt with thereunder is that of a tenant 
of private land; and tenants of land have 
been dealt Avith (apparently exhaustively) 
under the heading ejectment.” The wording 
of section 1(53 is in itself against the view 
that it is applicable to cases in which 
the trespasser entered under a lease, since 
it applies only to persons who occupy 
land otherwise than by inheritance or legal 
transfer” and the subsequent reference to 
section 45 bears this out. In the circumstances 
the conclusion that it deals with persons, 
such as defendants, who have entered “old 
waste” under a lease and have continued 
in possession cannot be accepted. 

Section 163 failing, the question is whether 
in the absence of provisions in the Act 
for ejectment suits in the case of leases 
for less then five years granted before it, 
such suits must still be brought in the 
Civil Courts or whether they are covered 
by the amended section 153. The former 
alternative is inconsistent with the comprehen¬ 
sive character of the Act and its application 
of the revenue jurisdiction in other 
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similar circumstances and is, it will be 
shown, negatived by the wording of section 
153 itself. To the latter*, the objection 
already stated that expiry of the lease is 
not specified in the section, except as a 
ground for ejectment unaffected by it, is 
relied on. This difficuty, however, disappears 
on a closer reading. The section deals exhaus¬ 
tively with ejectment of non-occupancy ryots 
as re ards two matters. First///, it prescribes the 
Collector's Court as the tribunal for all eject¬ 
ment suits against them, whatever the ground 
of liablity to ejectment and whether the 
grounds to be enumerated correspond with 
those available before the Act or not; secondly 
it enumerates the grounds available and, 
in doing so, by the addition to it, maintains 
the ground of liability involved in the expiry 

of the term of a lease granted, before the 
Act was passed. The point is 
that the addition deals with liability to 
ejectment, not the tribunal which is to 
enforce it. The preceding provision for 
the Collector's jurisdiction is, therefore 
unaffected, and the result is, notwithstanding 
the enumeration of grounds of liability, to 
save that which would have arisen but for 
the Act on the expiry of leases granted 
before it and to make suits thereon 
cognizable by the Collector. The conclusion 
must, therefore, be that defendants are 
liable to ejectment and were sued in the 
Revenue Court rightly. 

The remaining question raised by them 
is whether the suit for ejectment should 
have been proceeded with, when during its 
pendency they applied under section 46 for 
purchase of the occupancy-rights. No doubt 
persons entitled to apply under that section 
and persons liable to be sued under section 
15o are described alike as non-occupancy 
ryots.. Hut it is not possible to treat that 
description as covering, for the purpose of 
the former, those, who are covered by the 
latter and who are remaining in possession 
wrongfully after the landholder has taken 
steps to oust them. The explanation to sub¬ 
section (1) of section 6,’ added by Act 
IV of 1909, has been relied on as recognising 
the rights of the ryots actually in possession. 
Hut it is statedly restricted to the purpose 
of the sub-section, and the section as a 
whole applies only to land other than “old 
waste 1 ’, 


(5) 31 M. 103: 18 M. L. J. 20; 3 M L. T. 250. 
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'L'his argument also, therefore, fails. 

The second appeal -liould, therefore, he 
dismissed with costs. 

Tvat.u, J.— This appeal arises out of a 
suit for ejectment and damages for wrongful 


possession. 

The facts found are that the land in 
question was not cultivated before 1901 
( Fasti. 1311 .) It was then for the Hrst time 
leased out for cultivation during Fastis l.Sll 

to 13Io (1901-1905). Thereafter the defendant 

obtained a lease for the three years ending 
30 June 1909. The plaint was tiled on 
3rd Jauuary 1910 for ejecting the defendant 
on the ground that he had refused to give 
possession though the lease had expired. 
The questions that arise in this appeal 
fall under two main heads of substantive 


and adjective law respectively:— 

1. Whether the defendant has any right 
to remain in possession of the land in 
question: or is the plaintiff entitled to have 
him evicted ? and 

2 . if the defendant can lie evicted at the 
instance of the plaintiff, whether the Court 
that has jurisdiction to give a decree in 
ejectment is the Revenue or the Civil 
Court? 


As to the substantive rights of the parties 
the defendant contended that the land is 
not old waste within the Madras Instates Hand 
Act, section 3 (7) (L), because though it 
remained uncultivated for such a period 
as is mentioned in the clause, yet that 
period did not immediately precede the 
letting to the defendant. The contention 
seems to me to be untenable. The wording 
of clause ( 2 ) removes any doubt that might 
have otherwise existed. 1 agree, therefore, that 
the landfalls under the description of old 
waste. Next it is argued as a matter of 
substantive law that, though the land be 
old waste, the defendant is entitled to re¬ 
main in possession, after the expiry of his 
lease, without the landholders assent. 
This result, it is contended, i> brought 
about by the provisions of the Vet. which 
restrict t lie landholders right oyer the land 
by specifying the ground* on wlneli alone 
he may have a person who is in possession 
ejected; these specified grounds, it is said, 
do not include the ex iry of a lease. 

The sections that are relied on for this 
fvJlWidiun are sections 9, 40,153 and 157. 


It seems to me that the argument is un¬ 
sound for several reasons. 

The sections in question do not affect the 
landholders right to eject generally but 
only bis right to eject ( 1 ) occupancy ryots 
(2) non-occupancy ryots and (3) tenants of 
old waste. The sections do not affect the 
landholder's right to evict trespassers. Sub¬ 
ject to what 1 am going to say with refer¬ 
ence to the terms of section 153 (e), none 
of the three expressions can, it seems to 
me, include » person who was a tenant at 
sometime prior to the point of time with 
reference to which their rights have to be 
determined. The word ryot' is defined in 
section 3 (15) by reference to there being a 
condition to pay rent. Can there be said to 
be any condition to pay rent between the 
landholder and a person whose lease had * 
expired? After the expiration of the period 
during which the condition is agreed to be 
operative, the condition cannot be said to 
exist. The expression tenant' is well recog¬ 
nised as a term of low. A person who has 
been a tenant and who holds over is no 
doubt described in Knglish Law as a tenant 
on sulferenee; but a tenancy 1 on sufferance 
is in fact no tenancy at all; Barry v. (rcixf- 
mmi (G). Mere holding overdoes not create 
tenancy in the absence of something to 
show that a now tenancy was implicitly 
created, some conduct from which it may 
he inferred that the landholder treated the 
person holding ovei as his tenant. Very 
little may. no doubt, be enough to convert 
a tenancy on sulferenee into an implied 
tenancy on terms similar to the expired 
lease. Rut that little is wanting here. 


Kor the same reasons, it seems to mo, 
that the defendant was not entitled to 
claim the benefit of section 4G after 
the expiry of his lease and after he was 
no more a non-oecupency ryot , but 
was a person who having held land as a 
non-occupancy #7/0/ , continued in posses¬ 
sion after the expiration of the term during 
which lie was entitled to hold as a noil- 
occupancy 7 t o(, The explanation to section 
< • (l) applies to non-occupancy ryots of 

.■7/0*/’ land other than old waste, and is not 
applicable here. 


t(5 t.1837) 2 M. W. 70S, M. A H. 108; C L. J. 
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It seems to me, therefore, tlmt the sections 
are prim a facie, and subject to what I am 
going to say, intended to govern the rela¬ 
tions of a landholder and his tenants 
during the continuance of the tenancy 
(whether the land consists of old waste, or 
other ryoti land in an estate: and whether 
the tenancy arises under a conrtact or by 
operation of law). They do not seem to me 
primarily to govern the relations of the 
owner of old waste and a person who holds 
over, and between whom and the land¬ 
holder there is no express or implied tenancy. 
To assume that sections 9, 46, 153 and 157 
govern the relations between the parties now 
before us seems to me to beg the ques¬ 
tion. It is to assume that the defendant is 
a tenant when it has to be determined 
whether he can assert the rights of a tenant. 
This assumption seems to me to be connect¬ 
ed with the suggestion rejected by Miller, J., 
in Ponntmvamy Padayachi v. Karupndayan (2), 
that though neither the defendant nor any 
third person has the right of occupancy in 
the land, yet the land-holder does not have 
that right: that the land-holder can only 
sue for ejectment on the basis that all per¬ 
sons other than himseif have the right to 
the present possession of old waste on the 
same terms as a ryot has to the possession 
of ryoti land under section 6 (1). If this 
were the correct view, in the first place the 
distinction between old waste and ryoti 
land in an estate, made in the last sentence 
of section 3 (7) and in section 6 (1), would 
be destroyed: a person who has come in 
as a tenant of waste land would acquire 
rights similar to occupancy rights, merely 
by not giving up possession. In the second 
place, it seems to me that the assumption 
is oppossed to the second portion of section 
lid of the Indian Evidence Act. 

Moreover the land-holder’s right to eject 
on the expiry of a lease a person who has 
not acquired occupancy rights is specifically 
recognised in the last sentence of section 153, 
which bears upon the questions both 
of substantive and adjective law mentioned 
at the commencement of my judgment, 
and I will deal with it in detail. 

Section 153, as I have already said, deals 
with the liabilities of a non-occupancy 
ryot and it can have no relevance if what 
I have said about the meaning of the terms 
tenant of old waste” and non-occupancy 


ryot" is correct: a tenant of old waste 
being by section 157 placed in the same 
position (with reference to the matter now 
in question) as a non-occupancy ryot. But a 
certain amount of doubt is cast on the view 
l have expressed by the fact that in clause 
(e) of section 153 a person who has been 
admitted to occupation under a lease is ap¬ 
parently referred to as though even after 
the expiry of his lease he could be described 
as a ‘non-occupancy ryot." This inaccuracy 
of terms is avoided in the amending Act 
where the position of a ryot during the 
continuance of the tenancy is recognised as 
distinguishable from his possession after its 
expiration. 1 refer to the explanation to 
section 6 (1) and the addition to section 
153 by the amending Act that a quondam 
occupancy ryot of ryoti land who holds 
over is, by the former provision, placed in the 
same position as an occupancy ryot during 
the continuance of his tenancy, but the latter 
provision lays down that a quondam non¬ 
occupancy ryot (if the lease were granted 
before the commencement of the Act) is not 
in the same position (with reference to sec¬ 
tion 153) as a non-occupancy ryot during 
the continuance of the tenancy, except 
where the non-occupancy ryot was admitted 
to possession under a registered lease of 
more than five years’ duration in which 
case clause (c) is applicable. Still though 
the amending Act recognises the distinction 
between a tenant and one who holds over 
after having been a tenant, the inaccuracy of 
section 156 (e) with reference to the context 
in which it occurs is allowed to remain 
unamended. 

Hence it seems to me desirable for the 
purpose of argument to assume that the ex¬ 
pressions “non-occupancy ryot ” and “tenant of 
old waste” in sections 153 and 157 refer to a 
tenant of old waste who holds over after the 
expiration of his lease, and to consider the 
effect of section 153 on this assumption. 

Section 153 provides for two things: (1) 
the grounds on which alone a tenant (I 
shall use that term for shortness) may be 
ejected so that any right of ejectment or. 
other grounds that might have existed prior 
to. the Act are extinguished; (2) that the 
suit for ejectment can be brought only before 
the Collector. 

The last sentence of the section lays down 
that nothing in that section (i.e. that 


INDIAN CASES. 


[1915 


258 


'ANKARA VKNKA I’AK ATNAM V. VARADAR A.IA AIT\ 

neither tlie restriction ms to the lt i***u11« 1 " 
nor ;is to the Court) shall affect the liability 
of any person who is a non-occupancy /■//*»/ 
(nr nn the assumption I am making, who 
while he was a tenant was a non-occupancy 
rtfi>1 and is holding over) according to the 
provisions of this Act, to he ejected on the 
ground of expiry of the term of a lease 
granted lie fore the commencement of this 
Act. It is true that the sentence lines not 
lay down that there shall he a liability to he 
ejected on the ground of the expiry of such 
a lease. Hut it does lay down that in re¬ 
gard to such circumstance, the law outside 
the section shall prevail. It seems In me, 
therefore, that the substantive rights of the 
parties cannot he determined hy reference to 
section loo. 

This result is opposed to i'/nuj.tuli Atc/nt- 
parnzn v. Kris/mi Ynchinulrnhtnun (1), which 
proceeds on the basis that it is the contract of 
tenancy which gives the land-holder the right 
to eject, and that such contract being con¬ 
trolled hy section lb7, a land-holder's right 
to eject is subject to sections lb7 and Ido. 
With great deference I cannot agree that 
it is the contract of tenancy which gives 
the land-holder the right to eject after the 
expiry of the lease. It is rather that the 
right to he in possession having been parted 
with for a definite period—the period men¬ 
tioned in the lease—after the expiration of 
the period, there is no right in the tenant 
to he in possession, and the land-holder 
has the same rights in respect of the laud 
as he had prior to the lease; those rights 
c,i* hiunlli••si include the right to put any 
person the laud-lmlder likes into possession 
and were i.rh ///W fn-si exercised in favour 
of the tenant at the time when his lease 
AVMS given effect to; at any rate, the defend¬ 
ant who was put into possession hy the 
land-holder is estopped from denying the 
land -holder’s right to put him into posses- 
sion. 

The defendant, therefore, having no .sub¬ 
stantive right to continue m possession, he 
contends that the Civil Court alone has 
jurisdiction to e.viel him. 

As the suit has been instituted in the 
Revenue Court it is for the plaintiff to make 
out that the Civil Court has no jurisdiction. 
He contends that the jurisdiction of the 
Civil Courts has been taken away hy 
fWtion 1 ( 13 . The last sentence of ’ that 
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section provides that the liability to be 
ejected shall not he affected by the section. 
Does it mean, therefore, that the Court in 
which the ejectment is to he brought shall 
be affected hy the provision of the section ? 
The contrary was assumed by Miller, J., 
(according to him the point was appar¬ 
ently conceded in argument) in Ponnimvamy 
Pn hiifnrhi v. Knnipwhtifiin (2) and Spencer, 

J., expressly decided that the Civil Courts 
had jurisdiction. 1 agree with Spencer, 
J.'s reasoning to this extent that when a 
person is in the lirst instance admitted 
as a >{/"I hy the laud-holder, it is implied 
that he is then recognised as a tenant that 
where the owner of the land agrees to 
recognise another as his tenant only for a 
definite period, the latter's status changes 
after the expiration of that period, and in 
the absence of some act on the part of 
the owner of the land showing a fresh re¬ 
cognition of tenancy, the previous recogni¬ 
tion is of no avail in order that the holder 
over may he clothed afresh with the status 
of tenant ; something less is necessary to he 
done than on the lirst recognition : what 
that requirement is, is indicated hy such 
analogous provisions as the explanation 
to section (» of the Madras Instates Land 
Act and section lit* of the Transfer of 
Property Act. When, however, section Ido 
has to he construed I feel difficulty in ap¬ 
plying this analogy to any useful purpose ; 
it ran he useful only if it is recognised that 
there is a break in the legal personality of 
the tenant on the expiration of the term of 
the lease, a break in the legal effect of the 
lirst admission to possession, and that the 
admission of the tenant into possession 
will not avail the holder because the latter 
is a new legal person. On this point section 
ldo is so worded that we have no ditinito 
clue to the intention of the Legislature. 
Other provisions of the Act make it cleui 
that in regard to persons in possession of 
njoti land not being old waste, there is no 
such break. The fact tlmt ft tenant of old 
waste is 'specifically omitted from those 
provisions iuay bo an indication. But still 
the difficulty romains whether any renewal 
of admission, is . necessary— whether the 
admission to possession already obtained is 
to he taken to have comes to an end though 
it is not -so stated. If, therefore, the juris¬ 
diction of the Civil Court had to decern} 
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upon section 163 L should feel great doubt. 
The question, however, is whether the Act has 
conferred any jurisdiction on the Revenue 
Court. 

That question resolves itself into whether the 
expression * that the liability of the defend¬ 
ant to be ejected shall not be affected by 
section 153’* means only that his substantive 
rights shall not be affected by the section, 
or whether it also means that the determina¬ 
tion of the Court in which a suit for 
ejectment may be instituted shall also not be 
affected. 

It seems to me that the context of the 
last sentence of section 153 implies that 
the expression liability to be ejected” was 
intended to cover not only substantive rights 
but also the forum in which the rights have 
to be enforced. 

I see great practical difficulty in reading 
the section either way. If it is read as I 
think it ought to be read, the result is that 
contrary to the general scope of the Act 
suits of such a nature as we are dealing 
with would have to be brought in a Civil 
Court; and possibly some reliefs arising out 
of the same transaction would have to be 
obtained in the Revenue Court, and others 
in the Civil Court. But if the section is 
read in the way my learned brother is 
inclined to read it, then the anomalies are 
even more serious. For in that case the 
Legislature specifies two cases in which 
alone the land-holder has the right to get 
back possession of land that ex hypothesi 
was in his possession and with the right 
to the possession of which he has agreed to 
part for oidy a definite period ; these two 
cases are (1) where there was a registered 
lease for a term excee ling five years, 12) where 
the lease was granted before the commence¬ 
ment of the Act. 

1 cannot imagine that this was the 
intention of the Legislature ; and as I 
have already said, this intention can be 
attributed to the Legislature only if the 
term ‘ non-occupancy ryot” is read in section 
153 in the extended sense similar to 
that referred to in the explanation to -section 
6 ( 1 ). ; • 

On the whole, therefore, it seems to me 
that section 153 must be construed as 
follows .-—clauses (a) (6) ( c) and ( d ) refer 
to the- rights of -parties during. the conti¬ 


nuance or a tenancy tas distinguished from 
mere holding over); (2) clause (?) introduces 
an extension of the section to one specific 
case of holding over ; (3) the final 

sentence restricts the operation of clause 
(c) and prevents a person whose lease 
was granted before the commencement of 
the Act from contending that he falls under 
clause (e). 

To two objections to my construction of 
the section, I have already referred: (1) 
the splitting up of the jurisdiction between 
the Civil and Revenue Courts : (2) the in¬ 
accuracy in the us*e of the expression ^non- 
occupancy ryot ” in reference to clause (e). I 
feel the force of these objections, but I think 

the difficulties in any other construction are 
still greater. 

In the result, in my opinion, the Revenue 
Courts had no jurisdiction to give a decree 
ii' ejectment. In the circumstances of this 
case I should have been extremely sorry 
to have come to the conclusion that the 
decree of the District Judge should be set 
aside. But I find that the decree also 
awards rent by way of damages to the 
plaintiff. That portion of the decree has 
not been attacked in argument before us. 
In my opinion, therefore, the appeal ought 
to be allowed to this extent that the order 
for ejectment should be omitted from the 
decree ; hut in other respects the decree 
under appeal should stand and the appel¬ 
lant should pay the costs of the respondent 
throughout. The proper course (if my opi¬ 
nion as to the jurisdiction of the Court is 
correct) would have been to ask the plaint¬ 
iff to file two plaints, one for a declaration 
and the other for damages, the former 
plaint would then have been returned by 

the Revenue Court for being presented to a 
Civil Court. 

By the Coukt. —The result is that the 
appeal is dismissed with costs. 


Appeal dismissed. 
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JUDGMENT.—This is an appeal from 
an award made under Fart 111 of the Land 
Acquisition Act, 1891, hy a Judge exer¬ 
cising the original civil .jurisdiction of 
this Court. 

Like appeals have hitherto been accepted 
and dealt with in this Court, lu:t Hu* 

deck i» n of their Lotdships of (he Frivy 
Council in the liinigonn Hn/alninni ('mupnnti 
Ltd. ('nllrctnr ni litnitjnnii (1) neces¬ 

sitates consideration whether any appeal lies 
in such si case. 

I heir Lordships refer to an award made 
uiuh r Fart III of the Land Acquisition 

Act as ;m award math* in an arbitration 

as to the value of land taken for public 

pui*| t >cs.’ and refer to the two Judges 
who dealt with the case in this Court as 
orbit lators. Their wonls imply that an 
award under the Act is not a derive. 
Even if an awaid weie an order, tin appeal 
mighl have lain under section 109 of the 
Code. 

tl) 16 Tnd. C ns. 188 ; 50 1 . A. 107 (l\ C.) : 1 C, C. W. 
N. Mil; 12 M. L. T. 105: (.012) M. W. N. 7s| : | ( ; p. 
. 1 . - 15 ; 25 M. L. . 1 . 27 ( 5 ; 1 1 Bom. L K. S 55 . It) A L .1 
JJ7U 5 Bur. L. T. 205; 10 C. 21; 0 L. B. B. 150. 


HANK OF BENGAL V. RAMANADHAN CHETTY. 

1 he award being neither a decree nor an 
order, section 14 of the Lower Burma 
Courts which provides for appeals from 
decrees and orders made by a single Judge 
exercising the original civil jurisdiction of 
the Court does not apply, and an appeal 
by viitue of that section is not admissible. 
Section 51 of the Land Acquisition Act 
enacts that subject to the provisions of the 
Code of Civil Procedure applicable to 
appeals from original decrees, an appeal 
shall lie to the High Court from the award 
or from any part of the award of the 
Court in any proceedings under this Act. 
This makes it clear that there is an appeal 
from an award made by a District Court, 
hut a Judge exercising the original civil 
jurisdiction of this Court exercises powers 
of a High Court. There is no provisions 
giving an appeal in such a case. 

Consequently this appeal must be dis¬ 
missed. The Collector must pay the respond¬ 
ent's costs calculated on the value of the 
appeal. 

A ppetil dism issrd. 


MADRAS HIGH COURT. 

Aitfai.s against Orders Nos. 3(3(3 n> 3(38 

of 1913 
January 5, 1915. 

I'.rst ///;-- Mr. Justice Spencer and Mr. 

Justice Seshagiri Aiynr. 

The BANK OF BENGAL—Covstkk- 

FF.UTIONKK--AcrELl.ANT 

versus 

K. F. RAM AN ADMAN CHETTY— 

Petitioner— Respondent. 

Ciril Pmeedure (Vi le (.-let 1 of If OS), 0. XXL r. 50 
(2), o f>i>l ieubil it it oj— Satlukottai Chetiies— T cade assets 
l\e>u w 1 1i< n — I'limfe i i^ht in ) iof eity. hue claimed. 
A Xattnkoitai ( hotly can claim private rights in 
pnpcrdcs |Massesseil by him, i nly l.y letting proof 
lvbntting die evdinniy presumption t hut such pro* 
peity is | art of his tn de assets, [p. Mil, col. l.J 
( 'Ii iilu mini com Chetti v. liamirsua mi Chettiar, 20 link 
Cns. HI 1; 27 M. L J. 631, followed. 

Older XXI, nilo 50 (2), of the Code of Civil Pro- 
codure applies only when the decree is executed 
against parties not impleaded in the suit as defend¬ 
ants. 5 p. 2(51, col. 1.1 

Appeals against the oiders of the Court of 
the Subordinate Judge of Hainnad at Madura, 
in Civil Miscellaneous Petitions Nos. 209 to 
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211 of 1913 respectively, in Execution 
Petitions Nos. 358. 372 and 357 of 1012 
respectively. 

Mr. D. Cham ter , for the Appellant. 

Mr. P. <8. Xaraynitasiramy Iyer, for the 
Respondent. 


JUDGMENT.—This Court has held in 
Chidambaram ChetH v. Ramasirami Chettiar 
(1) and again in Chartered Hank of India 
Australia. and Chinn v. Yeltainppa 
Chetty (2) that Nattukottai Chetties 
usually make n > distinction between 
their family properties and trade assets and 
that Courts may, therefore, treat the property 
of members of such families as partnership 
property. It is open, of course, to parties to 
rebut this presumption by showing in parti¬ 
cular cases that the property rights of in livi- 
dual members have been kept distinct from 
the common trade assets or that certain 
property has been conveyed away in trust for 
the benefit of individual beneficiaries. The 
learned Subordinate Judge has not gone into 
these questions. We must, therefore, reverse 
his order and remand the petitions to him for 
fresh disposal in the light of these remarks. 

If the property attached in these cases is 
found to be partnership property it will not 
be necessary for the decree-holder to obtain 
leave before attaching it under Order XXT, 
rule 50 (1), of the Civil Procedure Code. 
We think that rule 50 (2) of this Order 
applies only to cases in which members of 
partnership who have not been impleaded as 
such are sought to be arrested in execution of 
a decree obtained against the firm. 

A preliminary objection was raised in 
these cases that no appeal would lie, but it 
appears that the application, were made to the 
lower Court under section 47 of the Code of 
Civil Procedure and as such the orders passed 
on them would be appealable. Costs will 
abide the result. 


Cases remanded . 

(1) 26 Ind. Cas. 911; 27 M. L. J. 631. 

(2) 27 Ind. Cas. b76; 27 M. L. J. 654. 


ALLAHABAD HIGH COURT. 
FlKST Al’I'EAb l-’ilO.M ORDER No. 4b 01' 1914. 

January 12, 19J 5. 

Present: — Mr. Justice Chamior and 
Mr. Justice Piggott. 
MATHURA PRASAD- Arm,o am 

Arrei.LAM 


rersns 


RAMCHARAN 


LAL— Opposite Party 



s i»o x dent. 


Ciril ProceJ n re Cole 
Decree ex p irte n-jninst 
Court — Oriifintil Court, 
decree of instance of ex 
— 1 ’nlit 'lion of appeal . 


(do/ T of 9:>S), (). IX, r. 3 — 
s ini'.' sit p’rsedc I b </ Appel lute 
it'hefher con set aside ex parte 
parre d fen l ints—Jurisdiction 


Where a decree of 1 !i ■* lower Court is superseded 
by a decree of the superior Court, the former 
cannot alter or am * i I :, s decree at the instance 
of the defendants against whom it had passed an 
ec parte decree Lp. col. I.] 

Where the valuation of the original suit is 
over Rs. 5.000 but the appellant is interested only 
to the extent of Rs. 200, he can value his appeal at 
Rs. 200. [p. 262, eol. 1.] 

First appeal from an order of the Addi¬ 
tional Subordinate Judge of Cawnpore. 

Mr. Benade Behari , for the Appellant. 

Mr. Balder Ram Pare , (for the Hon’ble 
Dr. Slimier Lai), for the Respondent. 

JUDGMENT.—This is an appeal against 
an order of the Additional Subordinate Judge 
of Cawnpore, dismissing an application 
presented by the appellant to have a decree 
passed against him ex parte set aside, on the 
ground that he received no notice of the 
institution of the suit. It appears that the 
suit was one on a mortgage and that there 
were several defendants, including the present 
appellant. The case was decided by the 
Court of first instance on September 20th 
1911. On November 30th, 1911, the present 
appellant presented his application to have 
the decree set aside as against him. When 
the application was called on for hearing, it 
was discovered that the tile of the original 
suit had been sent to this Court inconse¬ 
quence of an appeal which had been filed by 
other defendants. The bearing of the appli¬ 
cation was put off from time to time, the 
Court apparently being of opinion that it was 
unnecessary or impossible to take up the 
application until after the appeal had been 
disposed of by this Court. The appeal was 
disposed of by this Court on February 24th, 
1913, and after the record had been returned 
to the Court below the applicant's application 
was taken up. It was dismissed by the 
Subordinate Judge on the ground that he 
had no jurisdicition to alter or set aside the 
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decree-* passed by liiii). inasmuch as it had 
been confirmed by and become, as he says, 
merged in the decree' passed by this Court. 
We have been referred to several decisions 
bearing on the question whether a Court of 
first instance has power to alter or set aside 
its decree after an appeal has been tiled 
against that decree. There seems to he 
some difference of opinion on the question 
whether a lower Court can entertain an 
application for review or to set aside or 
alter its decree while an appeal against the 
decree is pending in a superior Court, but 
all the authorities seem to be agreed that 
when a decree has been passed by the su¬ 
perior Court, the lower Court cannot alter or 
amend its decree. In the present case as 
shown above the application of tin* applicant 
was made before the appeal was tiled to this 
Court and it may be that even after the 
appeal was filed, the Subordinate Judge 
might have disposed of the application. 
Hut now that the decree of the lower 
Court has been superseded by the decree* 
of this Court, we feel bound to hold that 
the Subordinate Judge has acted rightly 
in rejecting the application. It seems to us 
that the appellant ought to have insisted on 
having his application beard, and if the 
Subordinate Judge declined to take up the* 
application, he should have applied to this 
Court for an order requiring the Subordinate 
Judge ft) take up the application, or he 
should have presented an original application 
to this Court to set aside the e.e jarfe decree*. 
As matters now stand nothing can be done; 
the appeal must be dismissed. 

I'he respondent contends that the appeal 
has been undervalued. The valuation of the 
original suit was over Its. 5,000, and a decree 
was passed in favour of the plaintiff for over 
Its. (5,000, and it is contended that the proper 
valuation of this appeal is tin* amount of the 
decree passed on tin* mortgage. We are not 
prepared to accept this contention. The 
appellant is interested only in a small portion 
of the mortgaged property, which lie says lie 
purchased in execution id' a decree passed 
before the mortgage in suit. Tin* measure 
of his interest in tlie suit appears to us to l u > 
the value of the property which he held. 
He valued his appeal at Us. 20U, and then- 
is nothing to show that this \alnalion is 
erroneous. The appeal is dismissed with costs. 

Apjinil J is in fsst'il 


PUNJAB CHIEF COURT. 
Second Civil Am’kai, No. 205 ok 1914. 

October 27, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

KAXJ1 MAh —l)i- p f. xDA nt—Appellant 

versus 

PA NX A LAL \n'd others—Plaintiffs— 


Respondents. 
Court /•<■#>• Arl (17/ of 1870), >•. 7 

millilmil nj nrroii nfs a ml irimliiiq-itp 
Prrli hi Iiinrii ileeree ApfX'fil—Court 
valorem. 


(7r) (f )—Sail joi 
of partnership — 
■fees to he ail 


An appeal from a preliminary decree in a suit for 
rendition of accounts and winding-up of a partnership 
must hear an ml raloreni Court-fee on the amount 
at which the relief is valued in the plaint. p. 262, 
cnl. 2, p. 203. eo|. 1 ' 

Second appeal from the decree of the 
Additional Divisional Judge. Delhi, dated the 
1st. December 191.7, aflirming that of the 
District Judge. Delhi, dated the lltli A-gnat 
1917, decreeing claim. 

Mr. Sanlanam, for the Appellant. 

Mr. Sura.} Xarain and Lain Pahvant Jiai\ 
for the Respondents. 


JUDGMENT.—The question of Court-fee 
in this case was reserved for decision by the 
Bench bearing the ease. We have heard it 
argued now and have arrived at the opinion 
that the defendant-appellant must pay an 
ml valorem fee on the sum of Rs. 2,000, 
w Inch was the value put by plaintiff on bis 
suit in his plaint, and that the stamp of 
Rs. 10, on which the appeal has been tiled, 
is insufficient-. Air. Santanam undertakes to 
pay in Hie necessary stamps as soon as they 
can be procured, and so we have beard the 
appeal argued on the merits. It is un¬ 
necessary to discuss the question of Court- 
lee at length. We met only point to such 
authorities as Phayat llam v. Goka! Chain! 

(1) (an analogous ease, though not entirely 
in point >, Pat rant Ganesh v. Nana Chintamon 

(2) . I aka I!am v. Pam Savon (3) and 
Lailluihhai Premrhiwi! v. Perirhain! IViu- 
chain! (4), and to say that we are disposed 
to agree with Air. Snrnj Narain that on 
tbe plain wording of section 7 (re) (/), 
Court Fees Act, and Article 17 of tbe 
second Schedule of the same Act, 
tbe present case appears to fall under tbe 


111 1:0 i\ r. IPOs. 

1-1 IS R. 209. 

(71 13 1\ R. 1001: 137 r. b R 1901. 
(1 ) 0 lb 1 13. 
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former law rather than the latter. It- seems 
to us that it can hardly lie said that the 
value of such a suit as this cannot he 
“estimated” or that it is not covered by 
any other provision of the Act, cj. Batman 

Hal v. Shea Sanka r Misser (5). 

In a case like the present the new law of 
appeal very much circumscribes the scope 
allowed to a would-be appellant. The suit 
Avas for rendition of accounts and winding 
up of an alleged partnership entered into, so 
plaintiffs alleged, at Delhi. Defendants, LCan.u 
Mai and his son, denied any partnership at 
Delhi, admitted a partnership entered into 
at Palwal (Gurgaon) between Umrao Singh 
son of Panna Lai, plaintiff, and Kan.ji Ma , 
defendant, and contended that, therefore, the 
Delhi Court had no jurisdiction, the business 
of the partnership being carried on at Palwal 
and so forth and so on. The first Court 
ruled that the contract was entered into at 
Delhi, and gave a preliminary decree—pages 
12 and 13, paper-book—which on appeal by 
defendant No. 1 aforesaid was affirmed. 
Costs in the first Court were to be adjusted 
at time of final decree, and the parties were 
to bear their own costs in the lower Appe¬ 
late Court. 

To ascertain the extension that can be 
accorded to this appeal, we must see wdiat the 
lower Appellate Court’s actual findings were. 
The suit was instituted on 29th March 1912, 
and issues were fixed on 7th June 1912, the 

case being thereafter adjourned for evidence 

to 10th July 1912. Up to the latter date 
plaintiff had, according to the record, never 
said that the terms of the partnership had 
been reduced to writing over the signature 
of defendant No. 1 and had never produced 
any document of this sort. On 10th July 
he put in Exhibit PI, a page of his 
baht, containing a sort of partnership 

deed, dated Jeth Sudi 1, Sambat 1963. If 
defendant No. 1 really did sign that docu¬ 
ment on that day, it must have been at 
Delhi, for plaintiff’s shop is there and his 
books Avould naturally be there too. Defend¬ 
ant No. 1, when shown the document by the 
first Court, said the signature was his, 
but upon his Pleader interposing some 
remarks, asked to see the paper again and 
then denied the lignature. Some oral 
evidence on behalf of plaintiff was given 

(o) 1 Inch Cas. 670; 13 C. W. N. 815 at p. 810. ^ 


by way of proving the faotmn of writing 
and signing, and on the other hand the 
Government Handwriting Expert gave an 
opinion adverse to plaintiff. the loarne 
Additional Divisional Judge added to all 
this that it was an “admitted fact' that, one 
day before the above writing, defendant No. 1 
at plaintiff's shop at Delhi took Us. 4,002 
in cash from plaintiff’s shop on behalf 
of the firm “Sagar Mal-Kishori Lai,” to 
which he belonged, that this lent probability 
to the defendant No. 1 being at Delhi the 
next day, and that the Additional Divisional 
Judge’s own comparison of admitted signa¬ 
tures of defendant No. 1 with that in dispute 
in Exhibit PI wsm favourable to plaintiff'. 
Founding upon all this the lower Appel¬ 
late Court held plainly that defendant No. 1 
did sign Exhibit PI, one result of which was 
that the Delhi Courts had jurisdiction, 
and another that Exhibit PI represents 

the terms of the partnership. 

AVe asked Mr. Santanam to show how 
under the present law' bis client could, in 
second appeal, contest this finding of fact, 
and he was able to do little more than 

indicate the matter of the payment of 
Rs. 4,002, denying that his client had ever 
admitted receipt of that sum at Delhi 
and arguing that the lower Appellate 
Court had thus based its finding on a 
mistake as to what the record contained. 
He also contended that his client objected 
from the first to the admissibility of the 
document in view of Order XIII, rules 1 
and 2, Civil Procedure Code, and we are 
inclined to think that he is right here; 
but this does not help much, for the 

document was, in the exercise of its discre¬ 
tion, admitted by the first Court, the 
admission was confirmed by the lower 
Appellate Court and it is not for this 
Court in second appeal to re-open 

the matter, especially as the document has 
been finally held to be genuine. It appears 
to us that Mr. Clifford was justified in 
using the phrase “admitted fact.” Plaintiff 
bad plainly put forward this alleged 
payment at Delhi as one of his proofs of 
the presence of defendant No. 1 there at that 
time, and the allegation was not specifically 
denied. Even in the grounds of appeal in 
the lower Appellate Court the matter is not 
mentioned, and we may be sure that an 
officer of the experience of Mr. Clifford 
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knew wliat lie was writing ah. tit. On (In* 
whole, then, we do not think this appeal 
can come in under clause (r) n f su b- 
section (1) i.l* section M) of the Conrl.s 
Act, and this being so, we are constrained 
to hold that the appeal is i.ot competent, as 

it attacks a finding on a pure question of 
fact. 

For these reasons we dismiss the appeal 
with costs. 

AppraJ t/ismisseil. 
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( DOW KR liU KM A CHIEF COURT. 

Cmi, Si’Kei a 1 , 81 :coxi) Aim'Kai. No. 125 ok 

iax. 

dulymu. 

Prrsnif :— .Mr. Justice Twoniey. 

MA N YKIN—L > 1.a 1 n n kk—*Aitki.i.ax‘i 

I'ri'SKs 

P. L. A. K. R. KADKRSAX CJIKTTY 
— Dkfk.ndam Ri-:si*o\i»knt. 

> 'I' 1 "/ I'm,*-,'!,, Art (IV 1 <SH2 ), >v. 5 I, (ID - 

Jiiyislrrlinii •,</,irlmil rr,l, m r ti<„, Itrrrnn, 

Su major’* rn,istrr-Cu.<l<„„ nf rr r ,rH,„, 

stirs. ‘ % 

Mortgages an* freqmm|y rc|»(,nc(l as sales in 
JtcvoniK* Surveyor’s register in Hurma. | j*. 2(H ml '> 

M ‘ l hin v. In U , 2 I ml. {'as. 55 L. |{.' |{ ' 
relerred to. 

Under section 5 I o| t lie Transferor IVniiertv Act 
a tin.rtiraire or sale ,,l a properly of the value ,if „„e 
hundred rupees and upwards should l»e effected l, v 
rogist rat ion. Astipulation restricting I he period of 
redemption should he treated hv the (’oiirts 
l nope rat I ve, according to tin* eqnital.lr principles 
('inhodied in section ti;> of fhe Transfer of IVoo'rtv 
Act. r p. 2(55, eol. 1. ) * * 

Mr. I fa ffcar , for the Appellant. 

Mr. Siva if a , for the Respondent. 

dl DCMKNT.—The plaintiff-appellant, Ma 
Nyem, mortgaged her land without possession 
to the defendant-respondent, a Chetty, for 
Hs. 1 ,U 00 hearing interest :tt 2 per cent 
per mensem in 1002. She says that she 

nu }y Ds. SO towards the interest. 
In lOOt, the balance of principal and in¬ 
terest amounted < () about Rs. 2,000 and 

r u \« to pay, she made over the 

1:111,1 fl "‘ ClioHy. X„ eu.ivcyi.iuv „, ls 
execuloil. .Mi, Xyrii, r,.|,| (| lt . triinsat-tion 

f V!" 1 S.,,. v ,.y„r„s mi(rttrl,( 

/" !y "T ' : "" 1 i’,|{,. tr]s . 

!! X - S,l ° M1 ’ v ’ s slu- (..III III,’ Kt'V(’iim< 

‘ '"' V " y "r 0.:,1 ,l„. was nuikin.r 

ovi-r (I,, land l.y way of usufructuary „wH 


gage lor Rs. 1,UUU. The Revenue Surveyor 
died before the suit. Rut Ma Nyein's state¬ 
ment as to the retd intention of the parties 
is corroborated by two villagers, who say that 
they were present when the report was made 
to the Revenue Surveyor, and also by 
Kundaswamy, who was clerk to the defendant’s 
firm at the time. The Divisional Court rightly 
hesitated to believe the evidence of the two 
villagers. Rut there is no reason for doubting 
the evidence of the Cbetty's own clerk that 
the transaction was really intended to be only 
a usufructuary mortgage, though the Chetty 
himself denies that this was so. It is notorious 
as remarked in Ma Pint Lu O (1), that 
mortgages are frequently reported as sale*. 

Then* is difference between the evidence 
of the Rurmese witnesses and the clerk 
Kundaswamy as to the terms agreed upon 
for redemption, the latter saying that Ma 
X.\ein was to redeem by payment « f the 
principal Rs. I,il0(» within a year, and the 
lornier that no period was fixed. 

Ma Nyein did not attempt to redeem until 

1. ( 12, six years alter the delivery of the 

land and ten years after the original mort¬ 
gage. 

1 he Sub-Divisional Court held on the 
evidence that Ma Nyein reserved her right 
to redeem sit any time and granted a decree, 
allowing her to redeem for Rs. 1,000. The 
Divisional Court has reversed that decree. 
The learned Judge found that Ma Nyein 
n,JU, ° “ver the land outright in 1906, but 
subject to an agreement that redemption 
would be allowed within a year. The Judg- 
inent then proceeds sis follows :_ 

1 lu*> did not redeem within a year or 
c\en within six years and the property stood 
trom 190t; onwards in the Revenue Records 
m the name of the appellant as owner. 

leehnieally ot course lie was not owner, 
-since no registered deed was executed when 
the property was made over to him in 1906. 

. Is ' l ,OWt ‘\er, in rightful possession and 
sime it seems to me clear that the original 
nioitgage came to an end by the mortgagors’ 
<‘\\n act, when they transferred the land 
to appellant in satisfaction of the* mortgage 

< ul»t in loot, if (| lon> a f nnv on 

t,u ‘ ox »'iry of a year from that date, the 
• 1 v i undents are not now entitled to recover 
P«»v, vsion either under the mortgage or 
otherwise, and the appellant is entitled to 

D' L‘ hill. Cns. 535. 0 h. 11. R. U). 
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retain possession even though his legal title 
be defective.” 

I think the learned Judge erred in regard¬ 
ing the Chetty as an owner with a mere 
technical defect in his title. To begin with, 
it may be pointed out that the transaction 
of 1906 could not operate either as a mort¬ 
gage or a sale in the absence of a registered 
document as required by the Transfer of 
Property Act. It left the parties as they 
were, except that the mortgagee went into 
possession. The right of redemption remained 
unimpaired. The Divisional Judge's view that 
the original mortgage came to an end by 
the mortgagor's own act has nothing to 
support it. It did not come to an end when 
the mortgagee was placed in possession in 
1906, firstly, because there was no fresh legal 
transaction at that time and secondly , 
because in any case the right of redemption 
was expressly retained. Nor did it come to 
an end on the expiry of a year from 1906, 
because even if there had been a fresh legal 
mortgage in 90 j, the stipulation restrict¬ 
ing the period of redemption to one year 
would be treated by the Courts as inoperative 
according to the equitable principle embodied 
in section 60 of the Transfer of Property 
Act (though that section has not been ex¬ 
tended to rural areas). It would be hardly 
possible to regard such a stipulation as more 
than a mere threat introduced by way of 
penalty to enforce payment, and the Court 
would grant relief from it as a matter of 
equity. 

For these reasons the decree of the Divi¬ 
sional Court must be set aside. 

But the Sub-Divisional Court, in my opinion, 
should not have allowed redemption on pay¬ 
ment of the principal and interest in 1906 
when she made over the land. 

If she had redeemed within a year from 
then, she might have done so for Rs. 1,000, 
but having failed to do so 1 think she is 
bound to pay the full amount of the original 
mortgage-debt, as it stood in 1906. 

She cannot in equity rely on the arrange¬ 
ment of 1906 as reducing her debt by one 
half, while she is permitted to avoid it so 
far as it restricted her right of redemption. 

Treating the Chetty as a mortgagee in 
possession from 1906, the strictly correct 
course would be to call on him for an account 
of the net income year by year from the mort¬ 


gaged property and to take any excess over 
Its. 240 a year—2 per cent, per mensem 
on Rs. 1,000 in reduction of the sum of 
R>. 2,000 due in 1906 when lie entered into 
possession. Similarly, any deficit would have 
to be added to the mortgage-debt of Rs. 2,000. 
But the Counsel for both parties agree 
that this course is unnecessary in the circum¬ 
stances, and it may, therefore, be assumed for 
the purposes of this case that the income of 
the property while in the mortgagee's posses¬ 
sion was no more and no less than sufficient 
to cover the annual interest of Rs. 240. 

The decrees of the lower Courts are set 
aside. There will be a decree for redemption on 
payment of Rs. 2,000, less the amount of 
the plaintiff-appellant's costs in all Courts, 
within six months, 

Decree set aside. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal iS r o. 72 of 1914. 

February i 1, 1915. 

Present: —Sir Henry Richards, Kt., 
Chief Justice, and Justice Sir P. C. 

Banerji, Kt. 

BUDHU and others—Defendants_ 

Appellants 

versus 

DEWAX AND OTHERS —PLAINTIFFS— 

Respondents. 

Limitation Art (IX of IHOfS), s. 5 Appeal filed 
beyond time — Judicial di.r.c.iun f Court —Xeyliyencc 

o\ Barrister in Jit my appeal, alia her sufficient cause _- 

Liability. 

1 he neglect of the Legal Practitioner engaged 
is not to he deemed a sufficient reason for admitting an 
appeal or application after the time prescribed by 
law. [p. 26b, cols. 1 & 2.J 3 

JX here an appeal was filed to the District Judge 
37 days beyond time and no explanation nas 
given of the delay except that instructions had been 
given in time to a Barrister together with its. 40 
for the purposes of filing the appeal, but lie failed to 
file, and the District Judge admitted the appeal: 

Held, that the Judge had not exercised a judicial dis¬ 
cretion in allowing the appeal to be filed after timn 
[p. 266, col. l.j ' 

Per Richards, C. /.— If it is shown that an 
Advocate who is a Barrister or other professional 
gentleman received and accepted instructions to 
tile an appeal or make an application and the 
client lost liis right to appeal or make the appli¬ 
cation. as the result of the negligence of the 
Barrister or Practitioner to tile the appeal or 
application within time, such Barrister or Vuki 
is liable to his client in a Court of Law. [p. 
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Letters Patent Appeal from the decision of 
Mr. Justice Sunder Lai, reported in 25 Jnd. 

Cas. 30. 

Mr. R. K. Sorehji, for the Appellants. 

The Hon’hie Dr. To} Bahadur Sapru, for 

the Respondents. 

JUDGMENT. 

Richak ns, C. J.—The facts connected with 
this appeal are fully reported [See Doiruti 
v. Buddha (l) 1 - It appears that a suit was 
brought before the Additional Subordinate 
•Tudere claiming damages for malicious pro 
sedition. The suit was decreed in part on 
the 2nd of December 1912. Copies of the 
decree and judgment were delivered to the 
defendant on the 10th of December. The 
defendant had up to the 3rd of January 
1913 to appeal to the District Judge. No 
appeal was tiled until thirty-seven days 
after that date. An application was then 
made to admit the appeal though late. The 
appeal was admitted. Tin* only facts that 
the learned District Judge had before him 
when admitting the appeal were set forth 
in an affidavit, in which it was stated that 
instructions had been given to Mr. Weston, 
a Hamster, together with a sum of 
Rs. It) for the purpose of tiling an ap¬ 
peal. No nllidivit of Mr. Weston, was 
tiled. No explanation was given why Mr. 
Weston did not file the appeal. Nor 
was it even alleged that the non-tiling of 
the appeal to the District Judge was due to 
Mr. Weston’s negligence. Under these 
circumstances the learned Judge of this 
Court considered that the District Judge 
had not exercised a judicial discretion when 
allowing the appeal to be tiled after time. 
1 do not think that we would be juxtilied 
in setting aside the decree of this Court. 
Even if the non-tiling of the appeal were 
due to the neglect of Mr. Weston, the 
Court could hardly lay down a general rule 
i hat the neglect of the legal practitioner 
engaged is always to he deemed a sufficient 
reason for admitting an appeal, nr applica¬ 
tion, after the time prescribed by law. 

It is suggested that if that appeal is not 
admitted, the client has no remedy because 
no suit lies against a Barrister for neglect. 
T do not at all agree to this suggest inn. 
I do not wish to be taken as expressing 


(1) 25 I ml. Cas. 1*0; 12 A. L. J. 837. 


any opinion as to whether or not Mr. 
Weston was negligent. It may have been 
that lie got some special instructions from his 
client as to the filing of the appeal. But in my 
opinion if it was shown that an Advocate 
who is a Barrister or other professional 
gentleman received and accepted instructions 
to tile an appeal or make an application and 
the client lost his right to appeal or make 
the application as the result of the negligence 
of the Barrister or practitioner 'to tile the 
appeal or application within time, such 
Rarrixter nr Vakil would be liableto his 
client in a Court of Law. 

I would dismiss the appeal. 

Ran KIM I, J.— I also am of opinion that the 
appeal should he dismissed. The learned 
Judge in Ihe Court below did not subject 
the reason alleged for the delay of thirty- 
seven days in t) e tiling of the appeal to 
such scrutiny as he was hound to do. He 
must, therefore, he taken not to have exer¬ 
cised a judicial discretion in admitting the 
appeal beyond time. On this ground alone I 
would bold that the learned Judge of this Court 
was justified in reversing the decision of the 
learned District .Judge. 1 do not think it 
necessary to express any opinion on the other 
point touched upon by the learned Chief 
Justice in his judgment. 

Ry jiii: Corin':—The order of the Courtis 
that the appeal is dismissed with costs. 

. 1 ppea 1 d ism issed. 


MADRAS HIGH COURT. 

Second Civil A item. No. 12b6 of 1913. 

November 12, 191*1. 

Rrosrnt: -Mr. Justice Sadasivn Aiyar 
and Mr. Justice llannay. 

SIVAPI"HAM YKNKATKSAM CHETTT 
and (n \ \«: k s—1 ) k f k n pa x ts— 
Appellants 


versus 

G ONTO IN T1 jA SU B BIA11—Plaintiff— 

Respondent. 

I.mullnnl ond tenant - Land on trhich fruit trtes 
shiml —/.'riih iicv •>/ possession —-Enjoyment of usufruct 
i'( trees, if snflieielit - Krideneo. 

Tin* <>nl\ Nvnv of proving possession nml enjovmen 
of t lu* l:md mu of which no profit is derived other 
Ruin ihe usufruct of the fruit trees which stand 
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thereon, is by proving the enjoyment of the trees, 
as in such eases the enjoyment of the usufruct 
cannot be separated from the enjoyment of the sites 
on which the trees stand. 

Second appeal against the decree of the 
District Court of Kurnool, in Appeal Suit 
No. 157 of 1913, preferred against that of 
the Court of the District Munsif of Markapur, 
in Original Suit No. 95 of 1912. 

FACTS.—Plaintiff sued to establish his 
right to and to recover possession of the 
suit site together with the tamarind trees 
thereon. The defendants denied plaintiffs 
title to the site and his enjoyment of the 
same. One of the issues raised in the 
case was as to the ownership of the site 
with the trees thereon. The District Munsif 
found that the suit site was not tit for 
cultivation, that excepting for the trees 
thereon, it was not useful to either party 
and that plaintiff had no title to the site and 
the trees thereon and did not acquire any 
by adverse possession, and dismissed the 
plaintiff’s suit Onappeal the District, Judge 
while agreeing with the District Munisf 
that the site was not tit for cultivation and 
was useless except for the trees standing 
thereon, remitted for a finding the issue 
“whether plaintiff had been in enjoyment 
of the trees from 1898 when they began 

to yield, and if so, whether he had acquired 

a presumptive title by adverse possession.” 
The Munsif submitted the finding that the 

plaintiff had been in possession and enjoyment 

of the trees from 1898 and that he had 
acquired a prescriptive title to them by 
adverse possession. The District Judge 
accepted that finding and modified the 
decree of the Court below by giving the 
plaintiff a decree for the recovery of the 
tamarind trees and the site. Against this 
decree the defendants preferred the above 
second appeal. 

Mr. A. 8- Visvanatha Iyer, for the Appel¬ 
lants: The finding of the Munsif that the site 
belonged to the defendants having been 
accepted by the District Judge,the ownership 
of the trees ought to have been held to 
have passed to the defendants, notwithstanding 
that they had been planted by the plaintiff. 
In the absence of a finding that title to 
the site had been acquired by adverse 
possession,, the suit in respect thereof 

ought to have been dismissed. 

Mr. T. Prakasam , for the Respondent, 

was not called upon. 
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JUDGMENT.—Possession and enjoyment 
of sites on which fruit trees stand can 
be proved only by the enjoyment of the 
fruit of the trees if (as is found in this 
case) no other profit can be obtained out 
of the sites on which the trees stand. In 
such cases, the enjoyment of the produce 
of the trees cannot be separated from the en¬ 
joyment of the bits of sites covered by the 
trees. In other words, the only way in which 
possession of such sites could be established 
is by proving enjoyment of the trees and 
the proof of such enjoyment of the trees 
is the same thing as proof of enjoyment 
of the sites of the trees. 

We are, therefore, unable to see anything 
in the contention that the plaintiff has 
not proved title by adverse possession to 
the sites of trees, though he might have 
prove ' adverse possession of the trees 
themselves. 

The second appeal is dismissed with 
costs. 

Appeal (1 is i >> t.fti tied . 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3898 of 1912. 

February 4, 1915. 

Present: —Mr. Justice D. Chatterjee and 

Mr. Justice Chapman. 

PARUSHULLA SHAIKH— Defendant— 

Appellant 

versus 

SITAL CHANDRA DAS and others— 
Plaintiffs—Respondents. 

Bengal Tenancy Act ( VIII of 1885), ss. 11, 18, 85 — 
fbu/cr-raiyati holding — Permanent sub-lease, right to 
grant—Transfer of Property Act (IV of 1882), applica¬ 
bility of, to tenancy. 

Section 85 of the Bengal Tenancy Act has no 
application to a sub -raiyat granting an under-lease, 
[p. 268, col. 1.] 

Guru Das Das v. Kali Das Changa. 24 Ind. Cas. 
287; 18 C. W. N\ 882, referred to. 

The Transfer of Property Act has no appli¬ 
cation to a tenancy under the Bengal Tenancy Act 
and the transfer contemplated in sections il and 
18 of that Act are transfers out and out, and not 
partial transfers by way of sub-lease, [p. 268, 
col. 2.] 

The Bengal Tenancy Act does not prohibit the 
grant of sub-leases by an under -raiyat and, therefore, 
such sub-leases are valid documents between the 
grantors and the grantees, [p. 268, col. 2.] 
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Appeal against a decree of the Subordinate 
Judge of Khulna, dated 17th September 1912, 
modifying that of the Mnnsif, Khulna, dated 
20th June 1911. 

Babus Jaihi Xaf'i Kanjilal , for the Ap¬ 
pellants. 

Babu »S aral ('ha)iilra liny ('howlhnrt and 
Bh miliar llnhhir, for the Respondent. 

JUDGMKNT.— Defendant No. 1 and the 

predecessor-in-interest of defendants Nos. 
0 and 7 owned an under- rut yah’ holding in 
equal shares. Defendant No. 1 granted a per¬ 
manent sub-lease to the plaintiffs in respect 
of his half share on tin* 2 1th March 1908, and 
defendant No. (» granted a permanent sub¬ 
lease of the other half to the same party mi 
the loth of August l908. The plaintiffs 
had, therefore, a permanent sub-lease of the 
entire under-re/>/// holding under the said 
lessors. The plaintiffs paid tin* srlami and 
obtained possession. There was then a 
dispute and a case under section 1 If) of tin' 
Criminal Procedure Code was decided in 
favour of defendant No. 1 and defendant 
No. 2. in whose favour defendant No. 1 sold 
his interest in the umU'V-raiyati holding. The 
plaintiffs, therefore, brought this suit fordecla- 
ration of title and recovery of possession. The 
Court of first instance dismissed the suit 
holding that the permanent sub-leases of the 
plaintiffs were void under section Sf> ,.f the 
Bengal Tenancy Act. The lower Appellate 
Court has set aside the decree of the lirst 
Court and given a decree in respect of 9 annas 
of the property, holding that although the 
leases were invalid, the plaintiffs could prove 
their tenancy otherwise* and had done so 
by proving the payment of srlami and bold¬ 
ing of possession. 

Defendant No. 1 and bis co-sharers were 
dealt with in the Courts below as ocen- 
jancy raiyals and the appeal before us 
was originanlly argued on the same footing. 
On looking into the record, however, we 
found that the interest of defendant No. L 
and his co-sharers was that of under- 
raiyais and we have had the case re-argued 
on the basis of the said state of things. 
The argument based on/section 85 of {he 
Bengal Tenancy Act has no application to 
a sub -raiyal granting an under-lease and 
if authority were necessary for that pro¬ 
position, we may refer to the case of (him ]>as 


Ihts v. Kali Lias (_’/uniga (1). It is contended, 
however, that there is no provision in the 
Bengal Tenancy Act which authorises an 
under • raitjat to create a further under-lease 
and, therefore, the plaintiffs have acquired no 
title. It is argued that section 11 provides 
for the transfer of permanent tenuies and 
section IS for the transfer of raiyati interest 
at lixed rent : there is no provision for the 
transfer of under-interests and it 
has been held that they are not transferable. 
Sec .1 mirmmissa v. .Himal Ali (2T A transfer 
according to the Transfer of Property Act 
includes a lease and, therefore, the grant of 
a sub-lease by an nndei • raiyaf is void. We 
think that this argument is fallacious; in 
the first place, because tie Transfer of 
Property Act has no application and in the 
next place lie transfer contemplated in 
sections 11 and 18 are transfers out and 
out and not jartial tiansfers by way of 
sub-lease. There is no provision in the 
Bengal Tenancy Act which expressly autho¬ 
rises (In* grant of sub-leases. Kven section 
>5 dees not authorise a sub-lea so. it only 
limits the peril d of the grant. There is no 
provision for the grant of leases by tenure* 
liuldei s, but such leases are recognised by 
the Act in tbe detinition of a tenure-holder. 
In the same way the grants of under leases 
of any degree are recognised by the defini¬ 
tion of the word 4 under-ru/f/id’' as tenants 
holding immediately or mediately under a 

raiyaf. 

1 hi*n it is contended that when section 85 
of the Bengal Tenancy Act allows the 
raiyal to grant a sub-lease for nine years only, 
the undrr-jWf/ff/ cannot be allowed to grant, 
a permanent right. 'That may be so and 
the permanency granted may be limited to 
the existence of the right of the grantor; 
but there is no provision in the law which 
prohibits such grants, none that such grants 
shall not be registered, and the prohibition 
under section *5 cannot be expanded by 
analogy. IIurn has has v. Kali l\is Clianga: 
(O. The sub-leases granted to the plaintiffs 
are, there I ore, valid documents between the 
grantors and the grantees, and the defendant 
No. 1 l aving granted the lease cannot be 
allowed to delegate firm the same; nor 


(\) 21 


Iml. I us. 287: IS t\ AY. N. SM\ 
1ml. Tas. 27b 20 C. L. J. 548: 
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can defendant No. 2, who derives his title 

from defendant No. 1, do so. 

In this view of the ease we think the 

plaintiffs are entitled to a decree and we 
dismiss the appeal and affirm the decree of 
the lower Appellate Court ihe plaintiffs 
are entitled to costs against defendants nos. 1 

and 2. 

A ppeal a isni i sseu. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2631 op 1913. 

November 5, 1914. 

J'rcsent\— Mr. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. 

KAJANA YBNKOBA RAO-Plaintiff- 

Appellant 

versus 

SASTHA AIYAR and others—Defendants 

—Respondent*. 

Clauses Act {X of 1R97), *. 1H— Revenue Du«o»- 
Venue transfer of, from one Serena,■ Duns,on. to 
another-Jurisdiction oj new Court over smts pend.ng 
in old division— Transfer, formal, oj suit, if nccessai y. 

Where, by a notification published by the Govern- 
men in the Local Official Gazette under and bj 
virtue of the powers vested in it by the Madras 
District Limits Act, I of I8G5, the venue was changed 
by the transfer of the area from one Revenue 

Division to another: . . 

Held, that on the publication ot the noti¬ 
fication in the Gazette, the Collector ot the 
new Revenue Division acquired jurisdiction over all 
revenue suits then pending in respect ot holdings 
situated in or connected with the area so tra list erred 
and that no formal transfer of the suits from the 
old to the new Court was necessary to give such 

iU tMi^NaMerl°: Sanwithan Chettiar, 22 Ind. 

Cas 899-1 ‘L W 251; 26 M. L. J. 189,(1914) M. W. N. 
205; 37 M. 462, followed. 

Second appeal against the decree of the 

District Court of Tinnovelly in Appeal Suit 
No 429 of 1910, preferred against that of tlie 
Court" of the Revenue Divisional Officer 
of Tuticorin in Summay »uit No. -2 ot 

1910. ,. . 

PACTS —While a suit was pending in th r 

Court of one Revenue Division, the suit 

area was transferred from that Revenue 

Pivisioii to Tuticorin Revenue Division by 


a notification published in the Gazette by 
the Local Government acting under 
powers vested in it by the Madras 
District Limits Act, L of 1665. The 
Revenue Divisional Officer of Tuticorin 
then heard the case and disposed of it. The 
defendants appealed to the District Court 
against the decree and contended that the 
Tuticorin Court had no jurisdiction as the suit 
was not formally transferred to it. The 
District Judge upheld this contention and 
dismissed the suit. The plaintiff thereupon 
appealed to the High Court. 

Mr. S. Srinivasa Iyengar, for the the Appel¬ 
lant: _No formal transfer of suit is necessary 

to give jurisdiction L> the Tuticorin Court. The 
notification itself confers jurisdiction. See 
Madras Estates Land Act, sections 209 (1) 
and 192, General Clauses Act, section It and 
Code of Civil Procedure, sections 150 and 
158. See also Subbiah Naicker v. Ramona - 
than Chettiar (1'. 


JUDGMENT.—Under Madras Act 1 of 
1865, the MadrasExecutive Government was 
given power by the Madras Legislature to alter 
the limits of existing districts, that is, exist¬ 
ing Revenue Divisions and the Madras Estates 
Land Act, section 209 (0, read with 

other sections of the Act, gives jurisdiction 
in suits and proceedings taken under the 
Act to the Collector of the Revenue Division 
in which the holding or major portion of 
the holding in connection with which 
the suit is brought or the proceedings are 
taken, is situated. Under section 192 of the 
Madras Estates Land Act, read with section 
IS of the General Clauses Act and 
section 158 of the Code of Civil Procedure, 
section 150 of the Code of Civil Procedure 
applies to suits and proceedings under 
the Madras Estates Land Act. This Court 
lias held in Subbiah Naicker v. Ramanathan 
Chettiar (1) that the business of a Court 
which has ceased to have jurisdiction over 
a certain area is transferred (so far as that 
business relates to suits and proceedings 
connected with lands in that area) to the 
new Court to ' hose jurisdiction that area 
has been transferred. 

Eor similar reasons, we hold that the 
Tuticorin Revenue Court acquired jurisdiction 

(l) 22 Ind. Cab. 899: 20 M. L. J. 109; l L. \V. 251 j 
(1914) M. W. N. 205j 37 M. 402, 
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over Hie Revenue suit in question on the 
publication in the Gazette of the notification 
transferring the plaint area to it, and that no 
order of tran.-fer by the High Court was 
necessary for it to acquire such jurisdiction. 
Fhe decision of the learned District Judge is 
set aside and lie is requested to re-adrnit to 
his tile the appeal presorted to his Court and 
dispose of it according to law. Costs will 
abide the result. 

Appeal all . 


ALLAHABAD HIGH .COURT. 
First Appeal from Order No. 91 of 1914. 

CONNECT KM WITH Cl VI I, RlWMON No. 140 OK 

1914. 

January 2b, 1915. 

Bresenf: —Mr. Justice Chamier and 
Mr. Justice Piggott. 
MAJiABlR SAHU— Opposite Party — 

Am: lean r 


The auction-purchaser appealed to the High 
Court against this order and also tiled a 
revision petition. 

Mr. Lalisltm/ i\araijnu, for the judgment- 
debtor, raised a preliminary objection that no 
appeal lay to the High Court. An appeal 
from an order under Order XXI, rules 72 
or 92, lay to the Court below under 
Order XL111, rule (./); but no second appeal 
was allowed by the Code against an order 
passed on appeal. He relied on Bhagbut 
I jiil v. A ark it Ivnj (1). 

Mr. Illiniums Salmi , for the Appellant, 
contended that the District Judge having 
wrongly assumed jurisdiction under section 
47, Civil Procedure Code, a second appeal 
lay to the High i ourt. The sale having 
been confirmed, the Court below had no 
jurisdiction to entertain the application of 
the judgment-debtor. Moreover, under the 
present law MO days' limitation is applicable 
and the application is clearly barred. If there 
is no appeal, the High Court may interfere 
in revision. 


re i s ns 

BH1RGI RAL and others—Applicants— 

Res con dents. 

Ciril Prom In rr (.Wr Art f of I III IS), I). \\/, ,. T'J 
(4), (). \ illl, i. 1 ( j ), 101 Ilf) ih'ilrr it/ .\I I il I •' 
Court srthntj itsnlr siilr in rii-cnlimi -Srrnnil «/ 
trlirtlirr iniliuhiiniihli • l{rrision- lliijli C,mil's t 
to iittcrjeri' ii'ith n ii'rmii/ ilmsmn mi jiiniil o\ liw. 

Nu appeal lies from an order of I lie Appellale Cmiri 
.setting aside a sale in execution. p. *J70. col. if. 

U'here an appeal is competent to a District .Indue 
from an order passed l»y a Conn of lirst instance, 
the High Court cannot inlcrfmc in revision with 
flic appellate order of the Judge mercl\ heemise he 
decided a (pieslion of limitation wronglv. p. J71, 
col. I.J 

First appeal from tin order passed by 
the Dis'rict Judge of Vzamgarh, dated the 
/lit of March 1914, together with tin appli¬ 
cation in revision against tiie stmic order. 

^AC1fe. A judgment-debtor whose* pro¬ 
perty had been sold away at auction, applied 
for setting aside tlie sale more tban Ml) days 
after it laid taken place. 

The Mnnsif rejected the application on the 
ground that it had been made more than MO 
days after the sale. On appeal, the District 

Judge sot asido the sale on the ground that tin* 

decroc-holdor had purchased the property 
in the name of his son without the Court's 
permission. He further hold that as tho 

, application was under sectimi 47. Civil IVo- 

9GtUl J, c Code, bO days' limitation did not apply. 


JUDGMENT. 

Appeal from Order No. 91 ok 1914. 
s is an appeal by u purchaser 

of property at an execution sale. Accord¬ 
ing to the litiding of the lower Appellate 
Court the decree-holder, Rain Jus Sliau, 
purchased the property in the name of his 
son, the present appellant. The judgment- 
debtors applied to have the sale set aside 
on various grounds, amongst others on the 
ground that the decree-holder had purchased 
the property in the name of his son without 
obtaining tin* permission of the Court. The 
Munsil rejected the application. On appeal 
the District Judge held that the purchase 
was really made by the decree holder himself 
ami finding that the property fetched a 
very low price, be set aside the sale. As 
the order wu< elearl, one passed under 
Order XXI, rule 72, clause (o), an appeal 
lay to the District Judge under Order 
XL11J, rule 1 (j), but a further appeal 

to this ('ourt is clearly barred by section 104, 
sub-section 2, of the Code. This appeal, 
tltovolore, fails and .is..dismissed with costs. 

Civi l Revision No. 140 of 1914. 

This application for revision was 
presented along with first appeal from 
Order No. 91 of 1914, which wo hay© 

' 0) 111 U.*7M>. . '4 
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disposed of to-day. We have held that the 
present applicant had no right of appeal 
to this Court against the order of the Dis¬ 
trict Judge. The applicant anticipating this 

decision tiled this application for revision of 
the same order. In support of this applica¬ 
tion it is contended that the District Judge 
had no jurisdiction to set aside the sale 
because before the application of the judg¬ 
ment-debtors to have the sale set aside was 
made the sale had been confirmed and because 
the application having been made more 
than thirty days after the date of the sale, 
was barred by limitation under Article lbb 
of the first Schedule to the Limitation Act. 
The learned District Judge does not in 
so many words say so, but it seems to us 
probable that he treated the case as being 
covered by section 18 of the Limitation 
Act, as the judgment-debtors in this applica¬ 
tion to have the sale set aside said that the 

decree-holder had purchased the property 
without the knowledge of the judgment- 
debtors. Whether this was the view of the 
learned Judge or not matters little. He 
may have been wrong in holding that lie 

judgment-debtors application was within 
time ; but we cannot interfere in revision 
with his order merely because he decided 
the question of limitation wrongly. It is 
quite clear that he had jurisdiction to 
entertain the appeal and dispose of the matter 
before him. This application fails and is 

dismissed with costs. . 

Appeal and application both dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1154 op 1914. 

December 16, 1914. 

Present: —Mr. Justice Sankaran Nail* and 

Mr. Justice Ayling. 

DASI SWARNAM— Defendant 

—Appellant 

. . ■ versus 

•DEIVANAYAGAM PIDLAI and others— 

: Plaintiffs—Respondents. 

«• Gift deed of—Compulsory registratioiv—Suhsequevt 
deed executed and registered .by dona,-Prior .gift 

Registration against the wishes of the donor will 

not render an instrument of gift effective. [p. - / -> 
col. 1.-J- ----- v •-.. .. 


Where, therefore, the deceased executed a deed of 
u-il t in favour of the defendant who got it registered 
•‘after the donor’s death, and subsequently executed 
and registered another deed of gift in favour of the 

plaintiffs’ predecossor-in-title: 

Held , that tin* gift in favour of the defendant was 
revoked by the donor and the prior deed, having- 
been registered against her wishes, did not carry any 
title to the defendant. [_p. 272, col. 1. ! 

Ill mu in i rtha A ijiian v. Go jmla Aijyan. 19 M. 43d; 

<) M. L J. 207, followed. 

Meiijyaln Xu dan v. Anjal ig. 23 M. 672; 12 M. L. J. 
409, distinguished. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Tinnevel- 
ly, in Appeal Suit No. 385 of 1912. preferred 
against that of the Additional District 
Munsif of Tinnevelly, in Original Suit No. 
•275 of 1910. 

PACTS.—A lady executed a deed of gift 
of certain immoveable properties belonging 
to her in favour of the appellant (defendant), 
but did not register it. She then executed 
another deed of gift of the same properties 

in favour of the. respondents (plaintiffs) and 
got it registered. The appellant then 
presented her deed for compulsory registra¬ 
tion and it was actually registered after the ’ 
donor's death. The Courts below held that 
the gift in favour of the defendant had been 
revoked. She, therefore, preferred this second 
appeal. 

Dr. S. Sicaminadhan , for the Appellant:_ 

As the gift in favour of the appellant was 
prior in date and as registration related back 
to the date of execution, it had priority over 
the one in favour of the respondents. The 
decision in Bamamirt/w Ay pan v. Gopala 
Ayyan (1) is not good law. It has not been 
followed in Meiyyalu Nadau v. Anjalay (2). 
See also Musavimat Parbativ. Baijnath Pathak 
(4) and Khushaba v. Chandia Bhagabai (4), 
Mr. S. E. Sankara Iyer, for the Respond¬ 
ents, was not called upon. 

JUDGMENT.—The appellant claims the 

property under a deed of gift in her favour 

executed on the 7th December, it was not 

registered during the life-time of. the donor, 

who executed and registered another deed 

of .gift of the same property in favour of the 

respondents’ predecessor-in-titie. on the 15tli 

lt December. The • appellant presented her 

ft • ** * • ■*- '* ' ” v ; Y* * - 

:- (1)- 19 M. 433; 6 M*. L. J. 207.’ * 

11 - (2) 25 M. 672; 12 M. L. J. 409. 

2, (3) 16 Ind. Cas. 406: 35 A. 3; 10 A. f,. J 300 

(4) 32 B. 441 j 11 Bom. L. ft. 536. - - ' . 
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deed For registration three days before the 
donor s death and she stated in her petition 
that the donor was unwilling to register it. 
It was registered after the donor's death. 
I’lie gift in favour of the appellant was 
undoubtedly revoked by the donor and the 
registration was against her wishes. There 
is, therefore, no valid gift if the decision in 
Jlamamt rt/ia Am/ou \. tlnpala AifJ/att (1) is 
right. The appellant s Counsel eontends on the 
authority of Meii/ynht Xat/ati v. Anjaltu/ (2), 
Mwsinnmat Parhafi v. liaij No/It Pathali (.3), 
Khnshaha v. Chandra Bhat/ithni (4), that that 
decision should not be followed. The later 
Madras decision only holds that if the docu¬ 
ment is registered after the donor's death by 
the legal representative or with his consent, 
it is not invalid by reason of the registration 
having taken place after the donor's death. 
There is no inconsistency between this and 
the case in 19 Madras, which holds that 
registration against the wishes of the donor 
will not render an instrument of gift effective. 
The decision in 19 Madras does not, in our 
opinion, apply to a case in which the regis¬ 
tration was not against the wishes of the 
donor. We are not prepared to differ from 
this decision. 

It was also argued that the gift in favour 
of the respondents predecessor-in-title is 
void , as it was executed by the donor under 
undue influence. It is found as a fact that 
this was not so. 

The second appeal is dismissed with costs. 

. 1 tl/Stll/SSed. 


ALLAHABAD HIGH COURT. 
Skconp Civil. AlTKAI. No. 53 or 1915. 

February 9, 1915. 

Present :— Sir Henry Kiehaids. K i\. 
Chief Justice, and Mr. , lust ice Tudhall. 
Sailh JN DRAJ — J9.a i.\ hit— Am i i am 

BROTHER CLEMENT, Missionary in- 
cn ak u l*:, li. C., AGRA—Dkfl'xpast— 

Rkmonpknt. 

Pre-emption.-Custom—Co-sha. or, prior ri.jht of i 

pm, hr so- Offer of sale—Co-sharer ivjushij to oive 'mor^ 
II,, n a >i reified sum- Conduct-Vendor, rial,t of t 0 

f m, v rr .,, u „ihj ,.j r „. 

jlvF* (j vendor. 


0 


Whore in pursuance of flu* custom of pre-emption 
providing that a co-sharer wishing to sell must first 
ofTei the property to his co-sharer*, the vendor offered 
(he property to tie* plaintiff his co-sharer, who 
offered only Ks. IliU and refused to give more, and 
then sold the property to the vendee for Ks. 235: 

Held, that under the circumstances the conduct of 
the plaintiff amounted to a refusal to purchase the 
property when it \>as offered to him. ' p. 272, col. 2.] 

Sent hie —In a case where the custom of pre-emption 
exists the vendor must act him a ftde , and the pro- 
emptor must haven fair opportunity of purchasing 
the property. 1 p. 273. col. 1. 


Second appeal from the decision of the 
District Judge of Meerut, dated the 22nd 
September 1914. 

Dr. N. A Sen, for tlie Appellant. 

JUDGMEN T.— This appeal arises out of a 
suit for pre-emption. The alleged custom is 
tlmt the co-sharer wishing to sell must first 
offer the property to his co-sharers. In the 
present case the Court below has found that 
the vendor, wishing to sell, first offered 
the property to the plaintiff and that 
the plaintiff offered ony Us. 160 and "refused 
/•> ijire more." The vendor then went to 
the vendee and sold the property for 
Us. 2d.). The Court below has found under 
these circumstances that the plaintiff refused 
to purchase the property and on that 
ground dismissed the suit. If this finding 
is justified it concludes the appeal. It seems 
(o us that the Court below was not only 
justified but was perfectly right in holding 
that the conduct of the plaintiff amounted 
to a refusal to purchase the property when 
it was offered to him. 


The vendor was entitled to assume that 
the plaintiff would not give Us. 235 when he 
hml refused to give more than Hs. 160. 

Reliance is placed upon the ease of Kanhai 
Ltd v. hatha Prasad (1\ In that case no 
doubt the Court held that the vendor was 
bound when be bad concluded a definite 
arrangement with a stranger to offer the 
property to the person entitled to pre-empt, 
although he had previously refused to 
purchase. It does not appear very 
clearly from the report what was the 
custom found to exist. We think it 
can hardly be contended that where the 
custom is that the first offer must be made to 
the co-sharers the vendor must, after offering 
the property to the co-sharers, find a stranger 


0) -7 A. 07O, A. W..N. • 1906) 149; 2 A. L, 390. 
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willing to buy, conclude a bargain with him, 
and then return to his co-sharers and otter the 
property to them. Surely in a case like the 
present the vendor has complied with the 
custom, if he has informed the pre-emptor of 
his desire to sell and ascertained from him 
eithei* that he does not wish to buy or the 
price beyond which he is not willing to go. 
It would almost seem that a custom which 
required the vendor to do more than this 
would be an unreasonable custom. Of course 
the vendor must give clear information of 
his intention to sell and we are very far from 
saying that if the pre-emptor expressed his 
willingness to purchase at a specific price the 
vendor would be justified in selling the pro¬ 
perty for practically the same price to a 
stranger without first informing the pre- 
emptor. In other words, the vendor must act 
bona fide and the pre-emptor must have a fair 
opportunity of purchasing the property. 
Under the circumstances of the present case 
we think the view taken by the Court below 

was correct, and dismiss the appeal. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2265 of 1913. 

April 14, 1914. 

Present :—Mr. Justice Johnstone. 
GODHA RAM and another—Defendants— 

Appellants 


• 

Held, (1) that the plaintiff had suffered definite 
and tangible injury in consequence of the defendants 
wrongful and wilful act and was, therefore, entitled 

to damages; ,p. 270, col. l.J 

(2) that the Court may on second appeal go into 

the matter of the ipinntnm of damages. t p. 2i6, 

col. 1 A 2.] .. . . 

Ahmed bhui v. l'ramji Edulji, 28 B. 2U>; o Bun. 

L. R. 940, dissented from. 

Gold p Jan v. Bhola Noth Khetnj, 11 Ind. Las. 

31 j. 15 C. W.N. 917:38 C. 880; Gaya Prasad v. Bhagat 

Singh, 30 A. 523 ( P. C.): 12 C. \Y. N. 1017; 35 I. A 

189. followed. ^ 

Dc Rozario v. Gulab Chand Anundjee, 6 Ind. Cas. 

b77; 37 C. 358, distinguished. 

Sheikh Mecca n Saltih v. Rat navel u Mit duly , 21 Ind. 
Cas. 703; 25 M. L. J. 1; 37 M. 181, Yates v. The Queen . 
14 Q.B.D. 6-18 at p. 6G1; 54 L.J.Q.B. 258; 52 L. T. 30o: 
33 AY. R. 482; 49 .1. P. 436, Clarke v. Post an , (1834) 6 
Car. & P.423; 40 R. R. 811. Narasinya Roe: v. Mnthaya 

- - ‘ -.1i-- 


r oil \r 1 0 \\ I. 


rn m . -fc 




Second appeal from the decree of the 
Divisional Judge, Shah pur Division, at 
Sargodha, dated the 12th August 1913, 
varying that of the Subordinate Judge, 
Sargodha, dated the 20th March 1912, 
decreeing plaintiff: s claim in part. 

Rai Bahadur Pandit Sheo A a ram and 
Mr. Minin Balchsh , for the Appellants. 

Messrs. Pestonji Ladab/tai and Bhagat Pam 
Puri, for the Respondent. 

JUDGMENT.—In this case plaintiff 
Devi Das sued Godha Ram and his two 
sons, Ram Lai (major) and Ishar Das 
(minor), for Rs. 1,500 damages, plaintiff's 
allegations in brief being that by a trick 
on the part of defendants plaintiff took 
over a parcel in which, among other 
things, was some opium; that plaintiff was . 


versus 

DEVI DAS— Plaintiff—Respondent. 

Malicious prosecution—False information to Police , 
■whether commencement of prosecution—Suit Jor 
damages , whether maintainable —Quantum of damages 
• —Second appeal. 

A prosecution cannot be said to commence on 
presentation of a complaint nor upon the giving of a 
piece of information to the Police. But the mere fact 
that a prosecution may not have commenced does 
not conclude the matter against the plaintiff in a suit 
for damages for malicious prosecution, p. 276,col. 1. 

In a suit for damages for malicious prosecution 
the plaintiff’s allegations were that by a trick 
on the part of the defendants he took over a 
parcels, in which, among other things there was some 
opium the existence of which was not known to 
him, that the defendants informed a Police constable 
that plaintiff was in unlawful possession of opium 
and, so got him arrested and that for three days the 
Police kept plaintiff withthemand made investigations 
and then found he was innocent. It appeared that 
no process was issued by a Magistrate in the case and 
the plaintiff was not formally put under arrest or 
detained in the lock-up: 


not aware of the presence of the opium 
in the parcel; that at Miani Railway 
Station Godha Ram informed the Police 
constable Mauj Ali that plaintiff was in 
unlawful possession of opium and so got 
him arrested; and that for three days the 
Police kept plaintiff with them and made 
investigations and then found he was 
innocent. No process was issued by a 
Magistrate in the case and plaintiff does 
not appear ever to have been formally in 
arrest or detained in the lock-up. 

The first Court passed a decree for 
Rs. 500 with full costs against Godha Ram 
alone, absolving both sons as being mere 
tools in his hands. Plaintiff and Godha 
Ram both appealed, the appeal of the 
latter being dismissed with costs while 
plaintiff’s appeal was allowed to this 
extent that the major soil, Ram Lai, was 
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held liable along with his father. In that 
appeal defendants had to pay plaintiffs 
costs. 

Plaintiff lias appealed here (No. 226(3 of 
IDL'D for liis full claim (Rs. 1,500), while 
(iodha Ram (with whom Ram Lai was 
joined later, Mr. Restonji before me 

intimating lie had no objection) in his 
appeal -No. 226-> of 1913—asks for com¬ 
plete absolution. The latter appeal is 

most conveniently taken up lirst. 

In it Mr. Shoo Xarains point is that, 
accepting the findings of fact, as he is 

compelled to do, no case for damages has 
been made out because no process or 
warrant was issued by any Magistrate 
against, plaint iff, nor was plaintiff ever 
arrested. Mr. Slieo Xarain would have it 

that nothing more happened than that 

his client (lodlia Ram gave certain inform¬ 
ation to the constable leaving him to 

lake such action as he might think right, 
that the constable intimated L» plaintiff 
that he had been told he was in possession 
of opium and took over the parcel and 

told plaintiff the matter must be investi¬ 
gated, imiting plaintiff to go with 
him and remain present; and that plaintiff 
in his own interests remained with the 
Police and cleared himself of the suspicion 
attaching to him. And in support of the 
view given, Mr. Slieo Xarain gaoled hr 
llozann x. Ilntah ('hand A mind fee ( 1 ) (jiml 
the Bombay ruling cited therein), (inhip 
Jim v. llhnla A n/lt Khr //•// (2* and Shrikh 
J [reran Suitih x. It'd/lull'dn Mndatii 

The case in hr Ihcarin x. Cnlah ('hn„d 
Annndjre {D was tried by a single Judge (Mr. 
Justice Fletcher) on the original side of the 
Court. A complaint had been madeloa Magis¬ 
trate and a search warrant asked, foi but the 
Magistrate deferred issue of process and 
sent the case to the Police under .section 
2U2, Criminal Procedure Code, for inquiry 
and report; and before anything further 
was done, the complainant wrote 
tin* Police Inspector saying he did not 
want to proceed and did not want search 

made. The proceedings. 1 herefore. stopped 
and the complaint was dismissed. The 

0) <> bid. ('as. S77: 37 l'. ;Us. 

(2) 11 b)d. (’as. :tl I; ;{s ('. NSO; i;, (’ w \ up 
(a) 21 hid. Cns. 7u:ij 25 M. L. J. j ( M ' ]s , ‘ " 


learned Judge on these facts held that 
accused's plaint asking for damages from 
the complainant on the score of alleged 
false and malicious complaint disclosed 
no cause of action. The ruling Yates v. 
T/tr tjneeii ( I) was followed, and not Ahmed 
Jiltai x. J 1 'ram.it Jidttlji (5) and Clarke v. 
I’ns/an (6), which were in conllict with it. 

The ruling in 3b Calcutta (2) was on an 
appeal. It was held that, where a complaint 
had been laid before a Magistrate by the 
defendant against the plaintiff for criminal 
breach of trust, and the Magistrate had refer¬ 
red the matter to the Police under section 202, 
Criminal Procedure Code, for inquiry and 
report and linally dismissed the complaint 
under section 203 without issuing process, 
the prosecution had not commenced and no 
suit for malicious prosecution” was main¬ 
tainable. Therefore the judgment proceeds 
t Inis: 

But if the conditions requisite to a suit 
for malicious prosecution have not been estab¬ 
lished. does the plaint disclose facts other¬ 
wise entitling him (plaintiff) to reliefs 
It has been suggested before ns that the facts 
are such as disclose injury and loss and, there¬ 
fore, relief should he awarded. 

There lire, it is true, certain wrongs akin 
to malicious prosecution tehieh entitle the 
/nr*m niii/ncrcd In as for instance, 

malicious abuse of the process of the Court, 
malicious arrest, malicious search, and mali¬ 
cious execution. But none of them are 
applicable to.the facts of this case. 

W hat then is the plaintiff's grievance? 

I here was no interference with his property, 
he did not become an accused; and bis freedom 
was not directly in jeopardy. The utmost 
that lie can aver is that be was defamed. 

it • , 

Now apart from certain qualifying con¬ 
ditions defamation is a good cause of action; 
but o\en it the complaint to the Magistrate 
''as defamatory still the complainant was 
entitled to protection from suit, and this 
protection was tin* absolute privilege accorded 
in the public interests to thoso who make 
statements to tlie Courts in the course of, 

:n "l <*i relation to, judicial proceedings. 

t n 11 (» n. n. rax mi p. mn: h h. q. n, 25$; 52 
b T. :?o;» : \x. it. usg m . 1 . \\ .gto. 

c») 2S lb 22«i:5 Horn. L. K. IMO 
d’d ll$;U) (i Car. A 1\ 123 ; k> tt. K. $11. 


r My italics. 


($d.) /b C. Jvhnttonc, Jmlje, 


27b 


Vol. XXYIli] 


INDIAN CASES. 


GO DU A. KAM t\ DEVI DAS. 

1 therefore, hold that the plaint dees not 
disclose facts entitling the plaintiff to relief. 

In the Madras Law Journal case (3) a 
similar result was arrived at, the facts being 
that defendant lodged a complaint accusing 
plaintiff of defamation, that the Magistrate 
issued a notice tc plaintiff informing him that 
preliminary inquiry under section 202, 
Criminal Precedure Code, was to be had, that 
inquiry was made ana both parties were 
heard, and that the complaint was then 
dismissed. The ratio decidendi was that, 
notwithstanding issue of aforesaid notice, 
prosecution bad not begun, and that the 
proceedings that did take place could not be 
attributed to the defendant so as to render 
him responsible for any damage caused 

thereby to the plaintiff. 

Mr. Pestonji, for plaintiff, relies upon 

Ahniedbhai v. Framji Edulji (5), already 
mentioned, certain remarks in Golap Jan 
v. BI tola Nath Khetnj (2) and Gatja 
Prasad v. Bhagat Singh (7). In the Bombay 
case it was laid down simply that a prosecu¬ 
tion “commences when a complaint is made, 
and that it is not necessary, in order to maintain 
an action for malicious prosecution, that the 
charge was acted upon by the Magistrate. 

The Privy Council case in 30 Allahabad 
(7) seems to me a useful guide in such cases 
as the present, if it be carefully analysed and 
understood. The ruling in Narasinga Bote v. 
Mut hay a Pillai (8) having been cited on 
behalf of the defendant in a case of damages 
for malicious prosecution, their Lordships 
first addressed themselves to the question, 
who is the “prosecutor” in ciiminal trials in 
India. The Madras High Court had laid 
it down that the only person who can be 
sued in an action for malicious prosecution is 
the person who prosecutes and went on 

to say:— 

‘in this case, though the first defendant 
may have instituted criminal proceedings 
before the Police, he certainly did not 
prosecute the plaintiff. He merely gave 
information to the Police, and the Police, after 
investigation, appear to have thought fit to 
prosecute the plaintiff. The first defendant is 
not responsible for their act and no action lies 


against him for malicious prosecution/ 

Commenting on this dictum their Lou s ups 
of the Privy Council remark that the prin¬ 
ciple laid down was sound enough if properly 
understood, but was not of universal appli¬ 
cation. The Police in India, they say, have 
special powers of investigation and the ,ju 

ment* proceeds thus:— 

“//, therefore , n complainant doet not go beyond 
gicing what he belieres to be coned information 
to the Police, and the Police without further 
interference on his part (except giving sue i 
honed assistance as they may requiie), t uiiv 
fit to prosecute, it would be improper to make 
him responsible in damages for the failuie o 
the prosecution. But if the charge is false to 
the knowledge of the complainant , if he misleads 
the Police by bringing subor ned witnesses to 
support it, if he influences the Police to 
assist him in sending an innocent man for 
trial before the Magistrate, it would be 
equally improper to allow him to escape 
liability because the prosecution has not, 
technically, been conducted by him. 

In the Privy Council case plaintiff was 
actually tried for rioting and acquitted on the 
ground that the charge was false. 

No Punjab case has been cited and none 
is known to me. Consideration of the 
authorities mentioned above leads me to the 
following reflections. Dicta of Lnglish Judges 
in cases under the Criminal Law of England 
are no guide for us in India, where the Police 
have peculiar and well-defined powers under 
the Criminal Procedure Code; cf. remarks 
of Sir Lawrence Jenkins, C. J., in 38 Calcutta 
880 at page 887, last paragraph. The case 
decided by Mr. Justice Fletcher [ De Bozurio 
v. Gulab Ghand Annndjee (1)J has little or 
no application here: before any steps had been 
taken except an order of the Magistrate for 
preliminary inquiry by the Police, defendant 
himself stopped the proceedings, and, there¬ 
fore, clearly no injury of any kind had been 
done to the plaintiff. In Golap Jan v. Bhola 
Nath Khetnj (2) the principles laid down are— 

(а) Until summons or warrant is issued on 
a complaint, directing the accused to appear 
and stand his trial, there is no “prosecution.” 

(б) Where no “prosecution” hascommenced, 

no suit for damages for malicious prosecution 

•11 1 • 


(7) 30 A. 525 (P. C.)j 12 C. W. N. 1017; 35 I. A. 
189. 

(S) 20 M. 302; 12 M. L. J. 389. 


*Thc Unties arc mine. 

(8i7.) D. C. John si one, Judge, 
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(c) Even if no suit on account of malicious 
prosecution lies, an aggrieved person may sue 
E>r damages for certain wrongs, ditch as 
mal/r/nns acres/ and so forth. 

('/) Such a person has an action at law if 
there has been interference with his property, 
if he became an accused'" oi* if his tret-dam 
mas dirndli/ in jeopardy. 

A defendant, in such circumstances as 
those disclosed in the case, is 'privileged 

in regard to a suit for damages for defama¬ 
tion. 

In deference to the weight of authority 
on the opposite side I am constrained to 
dissent from the Horn hay dir/uni t hat "pro¬ 
secution begins upon presentation of a 
complaint; ami I certainly cannot agiee that 
prosecution" begins upon the giving of a 
piece . f information to the Police. Hut on 
the strength of the principles (r) and. (>/ > 
stated above and of the Privy Council ruling, 
and especially the di<ia in italics quoted from 
it, I am inclined to hold that the mere fact 

that a “prosecution*' Innv n ,,t have com¬ 
menced, does not conclude the matter against 
plaint i 11’. There may be "privilege" in 
connection with defamation, as the Calcutta 
Court holds; but there is no such thing 
in connection with injury done to the 
plaintiff by a person wilfully making to 
the Police what he knows to be a false 
statement with the obvious intention of 
causing the Police to take action against 
the plaintiff. No doubt in the Privy Council 
case the defendant had done a good deal 
more than make a wilful false statement; 
but in my opinion the principle indicated 
still stands. Here, in consequence of 
defendants’ wrongful and wilful act plaintiff 
suffered annoyance and perturbation of 
mind in a \ ublic place, was virtually 
obliged to accompany the Police to the tftana. 
and to remain at their service for some days, 
away Irom his home and from his own 
business and private affairs, and so suffered 
definite and tangible injury; and I can see 
no good reason for holding that the law 

cannot compensate him for all this at the 
expense of the wrong-doer. I, therefore, 
dismiss (iodha Ham and Ham Lai's appeal 
No. 22tjo of Ibid with costs. 

As to plaintiffs appeal I o\erru!e Mr 

Sheo Narain’s objections that the ynanhnn 

(f damages is not a. matter for second 
appeal. On the merits / am of opinion 


that Rs. 500 is not sufficient compensation 
in the circumstances and I raise the amount 
to Ks. 1,000. I accept plaintiff’s appeal with 
costs in full. 

Appeal \n. 2205 dismissed ; 

Appeal X<>. 220b accepted. 


ALLAHABAD HIGH COURT. 

Film Civil Appeal from Order No. 117 ok 

1914. 

February 10, 1915. 

I’rescsid: —Mr. Justice Chamier and 
Mr. Justice Piggott. 

M A L L A M — I >LKKI\ PANT —A ITELEANT 

errs ltd 

BE HA HI ANP ANOTHER—PLAINTIFFS— 

Respondents. 

.\<lt i esc possession Icimncij — ( \oslmccc y ml verse 

ii"sscssnni i >j Possession oj one co-slnircr — Presumption 
(hi<ter— liiinlru of proof. 

Inn Miit lor |M»$ession hv one co-s>luir»r against 
anotlu r tIn* plaintiIT is entitled in the lir>t instance 
to rely on tin* piv>mnption that the possession of the 
ih'U'mhmt was on helmlf of the plaintiff. It lies upon 
I In* deiemhint to prove that lie set up an adverse 
it le tot he plaint ill s share to the knowle Igv of the 
daintin tor more than 12 years before th.' suit. p. 
277. eol. 1. 

[ Etc fact that the plaintiff did not receive prof’ls 

does not raise a pivsumption of 
l |ii> ouster. p. 277. eol. 1/ 

•oifiijmllmr v. Punish lt„„i. 21) B. BOO; 7 Bolll. L. U. 

$•*>2. tlist ingiuMietl. 

% 

First appeal from an order of the First 
Additional District J udge of Aligarh, dated 
I he 2Pll. April 1914. 

Mr. dmn Lai SaudaL for the Appellant. 
I he lion hie Dr. Tei lla/iadur Sapi h, for 
the Respondents. 


* 


JL IHiMhN l\—This is an appeal against 
at» order ot th»' First Additional Judge oi 
Aligarh remanding for trial on the merit' 
u suit which lmd been dismissed as barm 
by limitation by the Munsif of Rulundslmhr 
I be plaintiffs and the defendant were eo 
sharers in an occupancy holding. The plaint 
ill> brought this suit for recovery o 
l\s. E v P-b-0on account of profits of their shun 
tlio years 1318 to .1321 Fash) on tin 
allegation tlmt the defendant bad wrongfully 
taken possession of the entire holding am 
relused to give the plaintiffs any portioi 
oi the profits. The Munsif found that th 
plaintiffs bad failed to prove possession o 
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enjoyment of profits within 12 years of 
the suit. On appeal the Additional Judge 
held that as the plaintiffs and the defendant 
had been admittedly joint occupancy tenants 
of the land, it was for the defendant to 
prove that he had ousted the plaintiffs from 
their share. In appeal it is contended that 
this view of the law is erroneous. In Ahmad 
Raza Khan v. Ram Lai (l), decided on the 
16th of December 1914, we held that in a case 
of this kind the plaintiffs are entitled m the 
first instance to rely on the presumption 
that possession was held by the defendant on 
behalf of the plaintiffs, and that it lay upon 
the defendant to prove that he had set up 
an adverse title to the plaintiffs share to 
the knowledge of the plaintiffs for more 
than 12 years before suit. In the present 
case the defendant failed to prove this. It 
is urged that our decision in the case 
cited recognises that there may be cases of 
exceptional nature in which ouster may 
be presumed, and we are referred to' the 
case of Gangadhar v. Paraph Ram (2) on 
this point. We are asked to presume that 
the defendant ousted the plaintiffs from 
their share more than 12 years before 
this suit. In the Bombay case the lower 
Appellate Court had held in effect on the 
facts that there had been an ouster, and the 
High Court said that it was impossible for 
them to hold that there was no evidence of 
such ouster. They, therefore, dismissed the 
appeal. But in the present case the Addi¬ 
tional Judge has declined to presume that 
there was an ouster of the plaintiffs, and we 
are not prepared to hold as a matter of law 
that ouster should be presumed in the pre¬ 
sent case. All that is known is that for 
many years the plaintiffs did not receive the 
profits of their share. In our opinion the 
view taken by the Additional Judge was 
correct. We dismiss this appeal with costs. 

Appeal dismissed. 

(1) 26 Ind. Cas. 922; 13 A. L. J. 204. 

(2) 29 B. 300: 7 Bom. L. R. 252. 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 20S of 1914. 

November 18, 1914. 

Present: - Mr. Justice Sadasiva Aiyar. 
hi re KAKARAPALLI POTHURAJU- 



DAK, » a 

Vakil High Court. ; 

SRWAOAK (K*shmieJ} 


Appellant—Defendant. 

Varhv, Estates hand Act- U of 1908), s. 6-S»fc- 
lessee of a kudivaram tenant, if acquires occupancy 
rights by virtue of statutory provision. 

‘Under section 6 of the Madras Estates Land 
Vet I of 1908, the sub-lessee of a Indicantm tenan 
does not acquire occupancy right m the holding 
even though he was granted a pattn direct by 

zemindar. n , 

Second appeal against the decree of the Court, 
of the Temporary Subordinate Judge of Rajah- 

mundry in Appeal Suit No 64 of 1913, Pre¬ 
ferred against that of the Court of the 
District Munsif of Cocanada, in Original Suit 

No. 493 of 1910. 

FACTS.—The suit was for tbe recovery ot 
possession of certain lands on the strength of a 
sale-deed. The 2nd defendant, who was m 
possession as the sub-lessee of the vendor 
(the 1st defendant), contended that he had 

acquired occupancy right in the land by 
virtue of section 6 of the Madras Estates 
Land Act (l of 190S) and was, therefore, 
not liable to be ejected. The lower Courts 
decreed the suit. The 2nd defendant 
thereupon preferred this second appeal. 

Mr. T. Prakasam , for tbe Appellant : 

The 2nd defendant having been in possession 
on the date tbe Madras Estates Land Act 
came into force, he acquired occupancy 
rio-hts in bis bolding by virtue of section b 
of tbe said Act. He is, therefore, not 

liable to be evicted. 

JUDGMENT.— On tbe finding that the 2nd 
defendant held possession of the plaint half 
share as sub-lessee under the kudivaram tenant 
(tbe Lst defendant, who is the plaintiffs 
vendor), 2nd defendant’s possession at the time 
of the passing of tbe Estates Land Act must 
be treated as tbe possession of tbe 1st 
defendant himself. Such possession in 2nd 
defendant cannot give the 2nd defendant 
independent kudivaram right in the land 
even if tbe zamindar gave patta direct to 
the 2nd defendant. 

The provisions of section 6 will act in 
favour of tbe 1st defendant if the 1st 
defendant is at all under the necessity to 
invoke its provisions in support of his title. 
The second appeal is dismissed. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Kxbcptiox Second Appeal No. 1002 of 

1914. 

February 17, 191; j. 

Prr^uf-.—Mv. Justice Tin!bn 11 and 
Mr. .Justice Ruliqne. 

BANG LAL KUAR and others—Ji ugmi-nt. 

i>i:i:tors—Appellants 
revs us 

KISHORl LAL and others—Decrbb- 
holders Respondents. 

At/ra Pciianri/ Art (U of 1001), s. 21 (2 )—)Iort<,(u,r 

n J hol/lim, hrforr /uissimj of Art —Terror for 

on — h'.irrulion. 

Where n decree for possession of an oeeupanev 
liolflmrr was passed in 11)12 in favour of t ho mort- 
yn<reo on toot of a usufructuary mortgage executed 
prior io the passing of the Agra Tenancy Act, 11)01, 
the Court was hound to execute the decree and the 
mortgagor decree.holder was entitled to possession 
under it. 

Unix hi I V. Ill,,, Kul >\ A A. L. .1. K); A. \\\ X. < HUMS) 
2N; If/iilm ns Uni v. Sriniims llm, Kuhn, 12 I ml. Gas. 
Hdl; S A. L. .1. 1201. referred to. 

Ser-ond appeal from the decision of the 
District Judge of Gha/.ipur. 

Mi*. M. Ij. A(/arautJa, for tlie Appellant. 

Mr. Damm/ar Dax, for tho Respondents. 

J1 DGMLN 1.— This is a second appeal 
hy the judgment-debtors. An oecupnney 
holding was usnfruetunrily mortgaged on 
January 25th, 1900, to one Dwarka Prasad 
whose interest has now devolved upon the 
present decree-holders, Kislmri Lai, et *. 
Possession was not given to the mortmvee 
Nvlm brought a suit in which he sought in 
the alternative either to recover his money 
or get possession of the property. On June 
()lh, 1912, a decree for possession was 
awarded to the mortgagee as such. Vn 
objection was taken in the course of the 
suit by the defendants that the transfer was 
illegal and that tin- plaintiffs wmv „„| 
entitled to possession. The Court derided in 
favour of the morteraRoe, holding ihaf mort¬ 
gage was valid and that the plaintiffs as sue!, 
were entitled to possession and aernrdinHv if 
gave a decree for possession. Having obtained 
the decree execution was sought and again 
, went-debtors came forward and 

pleaded that possession could not he given to 
* he ^freeholders i„ exeention ,,f ,o 
deeiee hy reason of section l> 0 0 f 
t ie lenaney Act. The S„bordinate .l.uhv 
allowed thus plea and dismissed the 

apphen m,;. The lower Appellate Cnurl has 
set aside the decs,o„ of I he first 


ALAGU CHETTY V. PALANrAPPA CHETTIAR. 

has ordered possession to be delivered to the 
decree-holders in execution of the decree. 
The judgment-debtors come here in second 
appeal and it is urged that whatever may 
have been decreed, still clause 2 of section 21 
says clearly that the interest of an occupancy 
tenant is not transferable in execution of a 
decree of the Civil Court and, therefore, the 
Civil Courts decree cannot be executed. In 
view of the decision of this Court in the case 
of Dalai Lai v. Ram Kali (1) and in Harlans 
Dai v. Srinitras Ran Kalin('l), the plea has ab¬ 
solutely no force at all. It has been decided as 
between the parties finally in the course of 
this suit that the plaintiffs are entitled to 
possession. J lie decree has been obtained. 
Under the rulings of this Court the mortgage, 
uhicli was made before the present Tenancy 
Act came into force, was a good one and the 
mortgagee was, therefore, entitled to enforce 
his decree. Over and above this the 
executing Court cannot go behind the decree. 
That decree states that the plaintiff shall be 
put into possession and the Court is bound to 
execute it. There is no force in the appeal. 
>Ve dismiss it with costs. 

- i ppeal (1 ism isse<1, 

;l> A. L. .1. p>; A. W. x. (19(H)) 2 S. 

(LM 12 1 ml. Gas. (Ml; S A. L. .1. 130\ 


-MADRAS HIGH COURT. 

Bik'T Civil Appeal No. 179 of 1912. 

January 12, 1915. 

Present: —Mr. Justice Sankaran Nair and 

Air. Justice Spencer. 

ALAGU C1ILTTV and others—Defendants 

—Appellants 
versus 

PALAN1APPA CHHTTIAR and others — 

1 1 k s i o n i »k NTs—P laint? ffs. 

Ihmin i -( ts(, nn —Athangudi Chetties or 
/ 1 , ‘ zl, "° r N’agarathnrs of Mi Jura District -Patni- 
l > l ,ntfa ~^1 °°ppu — Mooppn Mari. 

•J' 1 ' tests to In applied for ascertaining 
i n' existence of a valid custom is to see whether 
1 r '--d»t elaimed was ever c mtested and whether 

i i > p 'rsoas who, bat. for such custom, would, 
'"‘dor the general law, be entitled to certain 
prop-ny, abandoned the contest and suffered 
themselves to be excluded, thus accepting it con- 

sc ion >ly io having the force of law. fp. 279. 
col. 1.' f f 
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Rama Kami v. Surgiani , 16 A. 221; A. TT • N. (1894) 

47 and Mirabiri v.Vella ganua, 8 M. 464, followed. 

Tein mahal v. Sabbammal , 2M. H. C. R. 47, rcterred 

Where there is no proof that people living m 
a particular area voluntarily adopted a method 
of division of property which is contrary to Hindu 
Law applicable to their caste, it is unreasonable 
to reeoo-nise the existence of such a custom am 
impose° it upon all the persons of the caste 
resident in the area, whether or not they ha\e 
entered into special agreements, [p. 280, col. 2. , 

In a suit to obtain a partition of family properties, 
the plaintiffs set up the existence of a custom 
amort, the At'nangudi Chetties or Yezhoor Angara - 
thars of the Madura District, to which community 
the parties belonged, by which the division was 
effected per stirpes according to the number ot wives 
having sons (or according to patnibhaga) and not 
.per capita among all the sons (or according to 
putrabhaga). They also set up another custom 
according to which a member of the community who 
wished to marrv a second wife during the life-time 
of the first, couid only do so after reporting the 
matter to the nagarathars or headmen of the village 
and executing an agreement, styled mooppu man , 

binding himself to set apart a certain sum ot 
money or extent of immoveable property or both 
(which provision was known as mooppu) as and 
for the maintenance of his discarded wife, which 
mooppu became her separate and absolute property, 

descendible to her own sons: 

Held, that the custom as regards patnibhaga was 
not proved but as regards the provision for mooppu 
was made out. [p. 281, cols. 1 & 2.] 

Appeal against the decree of the Court 

of the Subordinate Judge of Madura, m 

Original Suit No. 44 of 1910. 


Vellayanna (3). It is conspicuously absent 
in Exhibit I, which is a very important 

document. 

Messrs. K. Srinivasa Iyengar , K. A. At it", 
T. M. Krishna swam i Iyer and 0. Krishnama 
Ckariar , for the Respondents:—There is 
nothing unreasonable or illegal in the 
custom, which is amply proved by the 
evidence in the case. Exhibit C would be 
binding upon the parties. 

JUDGMENT. 


EACTS.—The suit was for partition of 
family pioperties. The plaintiffs set up 
the custom of dividing property by patni¬ 
bhaga and of providing mooppu for a discarded 
wife, which descended to her heirs. The 
Subordinate Judge held the custom proved 
and decreed the plaintiffs’ clairn. Ihe 
defendants appealed to the High Court. 

Messrs. T. liangachariar and K. V. Krishna- 
swami Iyer , for the Appellants The 
custom of patnibhaga set up by the plaintiffs 
has not been proved. Such a custom does 
not exist in Southern India. The only 
instance of its existence is found in Tern mahal 
v Sabbammal (1). In the Sadar Decisions 
of 1849, p. 27, it is declared as opposed to 
]aw Further, the evidence let in does not 
show that the custom alleged was ever 
contested and finally accepted. See Kama 
Nand v. Surgiani (2) and Mirabivi v. 


Spencer, J.—The first question is whether 
the plaintiffs have proved a custom claimed 
to exist among the community of certain 
Chetties known as Athangudi Chetties or 
Ezlmor Nagarathars. living in seven villages 
of the Madura District, of dividing family 
property among sons according to their 
mothers instead of dividing among all the 
sons of one father equally. This kind 
of division is called patnibhaga , as distinct 
from the general rule in Hindu Law of 
putrabhaga . and is stated by Mr. Mayne 
to be prevalent in certain localities in 

Oudh. 

In this Presidency there is no authority 
for its existence, save in an exceptional 
instance among Sutras in Tern mahal v. 
Subbmnmul (l), where there was a reference 
on the subject to arbitration. In the Sadar 
Decisions of 1849, page 27, it was declared 
to he opposed to law and not deserving 
to be recognised in this part of Indio. 
Being a departure from the ordinary ruh s 
of Hindu Law and being disputed by the 
defendants the alleged custom requires 
strict proof before the Courts will accept 

it. . . ' 

To apply the test applied m Rama 
Nand v. Surgiani (2), there is no evidence 
in this case that the right claimed was 
ever contested and that persons, who, but 
for such custom, would have been entitled 
under the general law to certain property, 
abandoned the contest and suffered them¬ 
selves to be excluded. The plaintiffs have 
let in a certain amount of oral and 
documentary evidence which shows that if 
a man of this community, who has a wife 
alive, wishes to marry again, it is usual 
him to report the matter to the 


foi 


JVM ^— - - 

nagarathars or headmen of his village and 


(1) 2M. H. C.B.47. , x 

(?) 16 A. 221; A. TV. N. (1894) 47, 


(6) 8 M, 46L 
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n their presence to bind himself by a 
written agreement, called nwoppn mttrt , to 
set apart a certain extent of immoveable 
property, called monppn, for the maintenance 
of the senior wife and to covenant that if 
there are sons born by both wives the 
remainder of the property is to be divided 
equally in two shares, one share to go to 
the sons by the first wife and one share 
to the sons by the second wife. When 
partition takes place afterwards, this 
mnnppu is appropriated by the senior wife's 
sons as jcshtahhac/am or elder family's share 
in addition to the share that they get by 
division. It is clear from the evidence of 
P. W. No. 2 and I). W. No. 3 that the 
object of this practice is to pacify the first 
wife and her relations, who would not 
otherwise give their consent to the second 
marriage. There is no evidence that in 
Chetty families who do not enter into 


any such arrangements, division of property 
among male children per stirpes is observed 
rather than division per capita. This being 
so, the alleged custom is wanting in what 
was declared in Mirahici v. Vellay/iuna (3) 
to be the characteristic of a genuine 
custom, viz. % that it is consciously accepted 
as having the force of law. In fact, in 
two documents produced on the defend¬ 
ants' side, Exhibits II and II I, the ordinary 
rule of putrahhaga is mentioned as being 
followed among the Chetties of one of 
these seven villages. The learned Sub¬ 
ordinate Judge has noticed that these two 
documents contain features inconsistent with 
the ordinary Hindu Law in the shape of 
adoptions to females, but if is noticeable 
that they also provide that the adopted 
son, while succeeding to his adoptive 
mother's si rit/hanain, shall not lose his 
right to an equal slum* of his father's 
ancestral and self-acquired properties. 

Exhibit I is an importanf document, as 
it lays down rules of conduct in considerable* 
detail for all the Chetty castemen in the 
seven villages and is signed by represen¬ 
tatives of each village. Among so many 
detailed regulations for the guidance of the 
people in matters relating to the social life of 
the community, such as adoption, marriage 
and death of members, the document is 
significantly silent as to this alleged custom 
of dividing property among sons ac a iding 
to their mothers. Hut it provides for the 


settlement of caste disputes by the assembled 
nagarathars without having recourse to the 
Courts of Law. Then these words occur: 

‘ Should any one wish to take a second 
wife during the life-time of bis first 
wife, he shall do so after informing the 
a ago rat liars of his village and after making 
sufficient provision for maintenance of his first 
wife. Any violation of this rule shall be 
communicated by the nagarathnrs of this 
particular village to the naga rat liars of all the 
seven villages who shall all assemble at 
Navianipatti, and the party shall abide by 
their decision." 


This is an indication that all the agree¬ 
ments, which have been filed as Exhibits A 
to M in this case, are probably the outcome 
of decisions of the headmen upon cases 
referred to them by husbands desirous of 
taking second or third wives during the 
life-time of their first wife and are not 
spontaneous expressions of a general usage 
having the force of law. This view recieves 
confirmation from the evidence of P. W. No. 
d and I). AV. No. 3 who speak of the nagora - 
t hars arbitrating. 


A. I IO 


..V.,......uiiij ... . . ..omiftpo 

where documents have been produced, n;., 
Exhibits (i and L, that such agreements 
have been acted upon by partitition among 
an unequal number of sons of different 
mothers, and these two documents contain no 
allusion to caste usage as being the.origin 
o! flu* agreement, but both refer distinctly 
to tin* presence of the nagarathars as a 
determining factor. There is oral evidence 
two of her similar partitions in the 
statements o| plaint ills' witnesses Nos. 4 and 9. 
While P. W. No. 11 ami 1). W. No. 3 have 
stated that they are unaware of any instances 
ot division according to the number of sons 
in a tamily, P. \\ . No. 13 has confessed 
tlmf he is unaware of any instance of 
division according to the number of wives. 

W lien there is no proof that people in 
tin* said villages voluntarily adopt a method 
ol division ol property which is contrary to 
tin* Hindu Law applicable to their caste, it 
w mid be unreasonable to recognise the 
existence of such an exceptional custom and 
fo impose if. upon all persons of the Vaisya 
cash* dwelling within that area, whether 
tlu*> have or have not entered into special 
agreements. Moreover, the custom, which 
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the plaintiffs have attempted to prove in 
this case, is something different from the 
custom said to be prevalent in isolated 
parts of Northern India, of division accord¬ 
ing to mothers or pafnibhaga. That would 
embrace the children of different mothers 
when the father takes a second wife after 
the death of his first wife. Here there is 
no evidence that in such a case the sons 
take unequal shares. 

As regards the particular agreement, 
Exhibit C, with which this suit is concerned 
as a disposition of property during the 
father's life-time, it would bind the persons 
who Were parties to it. If there had been 
any sons alive at the date of its execution, 
their father’s power to deal with the 
property in which they had interest would 
be subject to the usual restrictions. The 
plaintiff, however, and the other sons, who 
are defendants Nos. 2 to 4 and No. 24, had 
not been born at the time, and the plaintiff’s 
mother, the 2nd plaintiff, in whose favour it 
was executed has since died. The present 
suit was brought to obtain a partition of 
family property, not for specific performance 
of the terms of this agreement, and as an 
agreement relating to immoveable property 
which is unregistered, Exhibit C has no legal 
efficacy. 

I consider for the above reasons that 
division according to the number of wives 
having sons has not been established as a 
custom and cannot be enforced in this case. 

The next question is whether the plaintiffs 
have established by evidence the existence 
of a custom in their caste of providing 
mooppu for a wife when her husband 
marries again during her life-time, mooppu 
being a definite sum of money or a definite 
extent of land or both allotted to her out 
of the share that the husband would be 
entitled to get at a partition of the family 
property. 

There is a large body of evidence both 
oral and documentary in support of this 
custom. The documents produced both by 
plaintiffs and defendants, with the exception 
of Exhibits IV and VI, refer to the existence 
of mooppu while all the plaintiffs’ witnesses 
speak of the practice and some of those 
examined for the defendants allude to it, 
although the defence witnesses Nos.l, 3 and 5 


prefer to speak of the agreements to give 
mooppu as maintenance agreements. 

Unlike the alleged custom of division 
according to mothers, which 1 have already 
discussed, there is nothing contrary to 
Hindu Law in an arrangement whereby the 
head of a family sets apart a piece of land 
or a sum of money for the maintenance 
of his discarded wife, or in the rule that 
the land or money so gifted to the wife 
devolves upon her heirs as stridlianam 
rather than upon his heirs. 

I think, therefore, that the Sub-Judge’s 
finding on this point should be upheld and 
the declaration that plaintiff is entitled to 
recover Rs. 600 from the 1st defendant as 
mooppu , Rs. 500 being cash and Rs. 100 
the value of lands appropriated by the 18th 
defendant at division, should be confirmed. 

I would, therefore, modify the Sub-Judge’s 
decision on issues Nos. 1, 3 and 10 by altering 
the declaration that 1st plaintiff is entitled 
to a one-third share of the family properties 
belonging to the 1st defendant into a declara¬ 
tion that he is entitled to a one-sixth 
share, and I would let the declaration as to 
plaintiffs’ right to recover Rs. 600 for 
mooppu stand. 

In passing a final decree, the lower 
Court will allot the 1st plaintiff a one-sixth 
share of the joint family properties and 
will make him liable for one sixth of the 
family debts, if any. Costs will be proved 
in the final decree. Parties are entitled to 
give and receive proportionate costs so far 
as each side has succeeded in this Court. 

The objection memorandum is dismissed 
with costs. 

Sankaran Nair, J.—I agree. 

Decree modified. 


PUNJAB CHIEF COURT. 

Second Cviil Appeal No. 1218 op 1912. 

December 12, 1913. 

Present :—Mr. Justice Johnstone. 

NANAK SINGH— Appellant 

versus 

E M PE RO R—R e s po n de nt. 

Companies Act (VI of 1882), ss. 151, 173, 177 (b^ (j) 
—Jurisdiction oj Court to revise order sue motii. 


282 


INDIAN CASES. 


[1916 


MOHHJZ ALI V. BIHJ1 NANO K Kit AT. 


The application against a contributory for payment 
of call monev tiled by a Liquidator of a Company, 
which was being voluntarily wound up, was dismissed 
by the District Judge, who, however, subsec|uently 
sun motii revised his order and under section 01 of the 


Companies Act directed the contributory to pay up 
the sum due by him. The appeal against the order 
was dismissed and the contention of the appellant 
that tin* District .Judge had no power mm motn to 
revise his order was disallowed: 

//c/d, on second appeal, that tIn* contention was 
valid, for section lol of the Companies Act did not 
apply to the ease of a Company which was being 
voluntarily wound up. 


Second appeal from the order of the Divi¬ 
sional Judge, Rawalpindi, dated the 14th July 
1912, confirming that of the District Judge, 
Rawalpindi, dated 29th May 1912. 

Mr. Seira Penn Singh, for the Appellant. 


JUDGMENT.—On 13th March 1912, the 
District Judge of Rawalpindi had before him 
a petition by B. Raehpal Singh, the Liquidator 
of the Punjab Relief Fund, Limited, against 
Munshi Xanak Singh, a contributory, under 
sections 147, lol and 182 of the Indian 
Companies Act. 1882, the prayer being that 
Nanak Singh should he compelled to pay up 
the unpaid portion of his shares. The petition 
was rejected on that day, on the ground that 
there was a sum of Us. 2,000 at credit of 
the Company in the Bank and only liability 
of Rs. 1,000 and, therefore, with advertence 
to section (>1 of the Act, there was no occasion 
for the call on Nanak Singh; the liquidation, 
it should he noted, was voluntary and not 
compulsory—see application of 9th March 
1912, which was based on resolutions of 
the Company dated 12th and 2*th January 
1912, respectively. 

On 13th .May 1912, B. Uaehpal Singh was 
removed from liquidatorship and then on 24th 
May, before another Liquidator had been ap¬ 
pointed, the District Judge, moved apparently 
by no responsible persons, had Uaehpal Singh 
and Nanak Singh before him and revoiscd 
his order of 13th March aforesaid and under 
section (>l of the Act directed the latter to 
pay up the sum of Us. 450—the ground taken 
being that it was admitted by Nanak Singh that 
the Company had many more liabilities than 
the Us. 1,000 aforesaid and that tin* Directors 
had already paid in a considerable amount 
of money representing the ultimate unpaid 
price of their shares. 


On appeal by Nanak Singh the learned 
Divisional Judge held that the District Judge 


had power to alter his previous order suo 
mot a , quoting section 151 of the Act as 
authority. lie also overruled another conten¬ 
tion put forward by Nanak Singh, to the 
effect that necessity for the call had not 
arisen. The grounds for this contention and 
the reasons for overruling it need not he 
stated as l am against the lower Appellate 
Court on the matter of District Judge’s 

powers. 

Section (31 of the Act merely lays it down 
that members of the Company are liable to 
pay up the amount of their shares, and has 
nothing to do with procedure powers to make 
calls. Section 151 on which the Divisional 
Judge relies, occurs in the part of the Act 
relating to compulsory liquidation through 
the Court and, in my opinion, it does not 
apply to voluntary liquidations, the provisions 
of law relating to which are to be found in 
sections 173 c/ seq of the Act. The proper 
procedure appears at once on perusal of 
section 177 ( b) and (/) and section 182, and 
it seems clear to me that the District Judge, 
in the absence of application ad hoc by a 
Liquidator lmd no power to review his 
former order, the original application had 
been disposed of and the District Judge 
could order a call only on being moved by a 
Liquidator. Now he was not so moved on 
24th May 1912, on which date there was 
no Liquidator in existence. L therefore, allow 
this appeal and set aside the order of the 
lower Appellate Court and the review order 
of the District Judge and restore the District 
Judge's order of 13th March 1912. 

No costs. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Civil. Revision Petition No. 101 of 1915. 

January 28, 1915. 

Present: —Mr. Justice Rossignol. 

MOM FU / A LI—J u on must- dk rtor— 

Petitioner 

versus 

1URJI NAND KERAT, Representative of 
D1GAMRRA CHARJ, deceased— 

T) K C UFK-HOLDER — R K S DON DF. N T. 

S/>cciJic Relief Art (1 of 1S77), s. D-AppcM agair*t 
order passed in execution not com jM'tcnt — Execution ot 
decree — limitation Time sfH'nt in revision Oftfdied 
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by judgment-debtor, whether to be allowed in extending 
■period of limitation for execution — Revision—Civil canes 
—Second appeal treated as revision. 

The plaintiff obtained a decree under section 9 of 
the Specific Relief Act. He applied for execution of 
the decree, but allowed hi* application to be consigned 
to the Record Room probably influenced by the pen¬ 
dency in the Chief Court of a petition for revision 
tiled by the defendant against the decree. After the 
application was rejected, the plaintiff applied again 
for execution of the decree. The period of limitation 
for execution had expired but the application was 
granted allowing the period during which application 
for revision against the decree was pending in the 
Chief -Court. The defendant’s appeal against the 
order allowing execution was dismissed: 

Held, (1) that having regard to provisions of section 
9 of the Specific Relief Act the order passed in execu¬ 
tion was jaot appealable; [p. 284-, col. 1.] 

(2) that the period spent in revision proceedings in 
the Chief Court could not be allowed in extending 
the period of limitation for execution, p. 283, col. 2.] 

Revision is competent when a ruling has been 
misapplied owing to imperfect understanding of its 
circumstances, i p. 283, col. 2.] 


Petition for revision of an order of the 
Additional Divisional Judge, Delhi, dated 
the 22nd December 1913, affirming that 
of the District Judge, Delhi, dated the 
25th November 1913, holding the application 
for execution of decree within time and 
ordering issue of warrant for possession. 


The Hon’ble Mr. Muhammad Shaft, K. B., 
for the Petitioner. 

Rai Bahadur Pandit Shoo Narain and Mr. 
7). C. Balli , for the Respondent. 

JUDGMENT.—The appellant in this appeal 
prays this Court to hold (1; that an appeal 
lay from the order of the District Judge 
to the Divisional Judge, (2) that if no 
such appeal lay, this Court can and should 
revise the order of the first Court. 


The facts are that on 30th August 1909, 
the respondent obtained a decree under 
section 9 of the Specific Relief Act against 
the appellant. 

On 1st October 1909, the plaintiff applied 

for execution, but instead of pressing for 
his relief he allowed it to be consigned to 
the Recoid Room. He was probably influenced 
by the pendency in this Court of a petition 
in revision filed by the defendant on 30th 
August 1909, which was dismissed in July 

1913. 

Thereupon, plaintiff-respondent presented a 
fresh petition and the first Court held it 
to be within time by reckoning out the 


period spent in the revision to this Court. 

On the merits, I have no difficulty in 
holding that this period cannot be counted 
out, for the proceedings in this Court were 
in the nature of a revision and not of an 
appeal. 

Only petitions under section 70 (1) (/,) 

when admitted rank as an appeal; those 
under section 70 (1) (a), as was the 

petition in the case in question, do not. 
Respondent's Counsel feels this difficulty; but 
contends that the second petition for execution 
was not a fresh petition, but a petition for 
revival of the proceedings suspended in 1909. 

I do not think he is entitled to advance 
this plea for the first time in this Court, 
for it was not a point decided against him 
in the lower Courts. Moreover it is 
incorrect in fact for the petition of 1909 
was not ordered to remain in suspense. 
There was no prayer that it should remain in 
suspense. On the contrary it was stated 
that execution would be sued out later. 

Further, the second petition did not purport 
to be anything but a fresh application, and 
not an application to revive a suspended 
proceeding. 

Mul Chand v. Muhammad (1) is authority 
for holding that revision is open when a ruling 
has been misapplied owing to imperfect 
understanding of its circumstances. The 
lower Court in applying Mr Blum v . 
llamji Bos (2) has not appreciated the fact 
that it was a further appeal. 

The question whether an appeal lay to 
the Divisional Judge has been the subject 
of much argument, appellant contending 
that the general presumption is in favour 
of an appeal, that execution is not the 
suit and that all provisions in restriction 
of appeal must be strictly construed in favour 
of the appeal. 

Section 9 of the Specific Relief Act 
runs :— 

No appeal shall lie from any order or 
decree passed in any suit instituted under 
this section, nor shall any review of any 
such order or decree be allowed.'’ 

There is a Madras ruling, Thomas Souza 
v. Gulam Moid in Bean (3) that no 

(1) 2 Ind. Cus. 70; 45 P. R. 1909; 60 P. L. R. 19oq. 
68 P. W. R. 1909. 

(2) 1 Ind. Cas. 441; 8 P. R, 1999; 33 P. L. R i 90 q. 

20 P. \V. R. 1909. yUW ’ 

(3) 26 ISf. 438; ]3 M. L, J, 21 f. 
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appeal lies from an order in execution of a 
decree issued under this section, but 
appellant contends that since the date of 
that decision section b47 of the old Code has 
been amended. 

I do not think that the amendment has 
effected any alteration in the law. Pro¬ 
ceedings in execution are still proceedings 
in the suit, but it is argued that though 
they are proceedings in the suit they are not 
the suit, and Counsel’s contention is that the 
suit proper commences with the plaint and 

terminates with the decree. ^ 

But, although the word suit' lias in 
same decisions been employed antithetically 
to proceedings in execution, I have no 
conviction that this is not a mere looseness 
of expression. There is no definition of 
‘suit’ in the Code, and the expression ‘to sue 
out execution' is quite a consecrated phrase, 
whilst in general parlance the execution 
stage would be included in the term law 

suit. 

Neither in authority nor in etymology 
can I find any sanction for this limited 
meaning °f ‘suit’, but in any case if execu¬ 
tion proceedings are proceedings in the suit, 
they must be part of the suit and, there¬ 
fore, the orders passed in them are orders 
passed in the suit. 

In the result, I see no good reason for 
differing from the learned Divisional Judge's 
conclusion that no appeal lay, but treating 
this as* a petition in revision from the 
order of the District Judge, l hold that 
the application for execution was not within 
time and reversing the order for the 
carrying out of the execution, 1 dismiss 
the application as time-barred. 

As petitioner has succeeded on one point 
and failed on the other, I leave parties to bear 
their own costs throughout. 

Appeal ilismisseJ . 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1091 of 1913. 

February 2, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

RAMASAMI MOOPAN— Plaintiff— 

Appellant 


versus 


SRINIVASA IYENGAR— Defendant No. 2 

—Respondent. 

( 'iril ProreJnrr CoAe (Art I’ of ID08), O. XXI, n\ 4(1, 
54 -Atttirhmciit of Mortgagee'< interest—Proper 


prom tu re. 

In n suit for declaration that plaintiff was the full 
owner of certain properties, it appeared that plain¬ 
tiff was the tmnsferee-in-interest of the original 
owner who had mortgaged them to one N. The 
mortgagee’s interest passed to his son (’ and the 
defendant got it attached before judgment on 14th 
August 1904. (’* in Septemhei 1910 sub-mortgaged it to 
K whom the plaintiff redeemed in September 1911. 
The attachment was effected under section 274 of the 


old Code corresponding to Order XXI, rule 54, of the 
new ('ode and was duly confirmed and the property 
brought to sale. It was contended that the payment 
having been made after the attachment was void: 

Held, that the attachment ought to have been 
made under section 208 of the old Code (Order XXI, 
rule 4G of the new Code) and not having Iteen so 
made, ir did not affect the plaintiff's right as no 
notice of the attachment was served upon him. 
p. 28(1, col. 2. j 

Difference between the two modes of attachment 
under sections 2(58 and 274 explained. L p. 285, col. l.~ 


Second appeal from the decree of the 
Court of the Temporary Subordinate Judge 
of Tnnjore, in Appeal Suit No. 174 of ll»12, 
preferred against that of the Court of the 
District. Munsif of Trivadi, in Original Suit 
No. t> of 1912. 


Mr. N. Math ink MmlaUar, for the Appellant. 

Mr. ('. F. Ananthakrishna Aiy(ti\ for the 
Respondent. 

JUDGMENT—The question involved in 
this appeal is whether the plaintiff is 
entitled to claim that ho has a subsisting 
usufructuary mortgage on the properties 
referred to in the plaint, or whether the 
2nd defendant can claim that he has 

acquired not only the equity of redemption, 
hut- also the mortgagee's interest. The 
decision of this question depends upon 
whether the mortgagee's interest in the 
property was validly attached and sold in 
execution or whether the attachment was 
invalid. After the alleged attachment of the 
mortgagee's interest upon which the defendant 
relies, the plaint ill* paid olY the mortgage amount 
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and purported to redeem the property. The 
plaintiff claims that the redemption was 
valid as the attachment was invalid; and 
the defendant claims that the alleged 
redemption was void under section 64 of 
the new Code of Civil Procedure, as the 
property had been attached prior to the 
alleged redemption. 

The learned Pleader for the defendant 
relied upon the terms of section 64 of the 
new Code of Civil Procedure and invited 
us to hold that inasmuch as the section 
does not state that the attachment referred 
to therein must be a valid attachment, it is 
immaterial whether or not it is valid; that 
the payments therein referred to must be 
held to be void as soon as an attachment 
is purported to be made, irrespective of the 
validity of the attachment. NVe are unable 
to accede to this argument as stated. Jt is 
unnecessary in the present case tu consider 
whether the section cannot operate il 
there is any irregularity whatsoever in 
the attachment. It may be that some 
irregularities may not vitiate the attachment 
for th a puposes of section 64 of the new 
Code of Civil Procedure. But in the present 
case the alleged cause of invalidity cannot 
be described as a mere irregularity as 
between the parties now before us. The 
attachment must be held to be either entirely 
void or entirely valid. 

The contention of the plaintiff is that 
the interest of the usufructuary mortgagee 
was attached as though it was immoveable 
property under* section 274 of the old Code 
of Civil Procedure, 1682, (Order XXT, rule 
54, of the present Code) ; and that it ought 
really to have been attached as a debt 
under section 268 of the old Code of 
Civil Procedure (Order XXI, rule 46, of 
the present Code). The substantial difference 
between the two modes of attachment (so 
far as at present material) is that under 
section 268 the mortgagor would have 
received a written order of the Court 
prohibiting him from making the payment 
to the mortgagee ; and under section 274 
he received no such order, nor any notice 
of the attachment. The-mortgagor, therefore, 
can reasonably claim that the payment 
which he has * made in ignorance of the 
attachment car.not be held to be void, if 
he was entitled to proceed on the basis that 


there was no attachment of the mortgagee’s 
interest, because if there had been an 
attachmeut in the form in which the law 
entitled him to expect it to be made, he 
would have been prohibited from making 
the payment, and he was not so prohibited. 

The question may, therefore, be considered 
in the following form : Is the mortgagor 
entitled to receive notice of any attachment 
of his usufructuary mortgagee's interest ? 
And in the absence of such notice, is he 
entitled to redeem the mortgage by paying 
off the amount due or will any payments 
he makes be invalid as against an attaching 
creditor of the mortgagee? 

It is admitted that in the case of a 
simple mortgagee (as distinguished from a 
usufructuary mortgagee) the proper mode 
of attachment is that applicable to a debt 
(section 268 of the old Code of Civil 
Procedure, now Order XXI, rule 46, of 
the new Code of Civil Procedure), but it is 
urged that the case is different when the 
mortgage is usufructuary. Some support is 
given to this argument by the decision in 
Manila! Ranch hod v. Motibhai Hemabltai(l); on 
the other hand Chnllile Feetikayil Xam mad 
v*. Othenam Nambiar (2) (to which 
one of us was a party) is relied upon by 
the plaintiff. In our opinion there is no 
conflict in the ratio decidendi of each of 
these cases : Mauilal llanchliod v. Motibhai 
Hemabhai (1) proceeded on the assumption 
that on the true construction of the deed 
then before the Court there was no debt 
which the mortgagee • was entitled to 
recover at the time of the attachment ; and 
consequently a person who claimed to have 
acquired from the mortgagee a right which 
the mortgagee himself did not possess, 
could not claim to be put in possession of 
property as collateral security for a debt 
which did not exist. When in accordance with 
the document the mortgagee cannot claim to 

recover any debt from the mortgagor nor the 
mortgagor, claim to make any payment to the 
mortgagee it would seem that the attachment 
of the rights arising under such a document 
cannot take the form contained in Order 
XXI, rule 46, of the Code of Civil Procedure, 
(section 268 of the old Code of Civil 
Procedure); for that, form consists of 


(1) 10 Iud. Gas. 812; 35 B. 288; 13 Bom. L.K. 233 

(2) 26 Ind, Gas. 508; 27 M. L. J. 239. 
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prohibitions from making and receiving 
payments; it would be meaningless to 
prohibit persons from making and recei\ing 
payments when their relationship is such 
that no payments are contemplated. On 
the other hand the decision in ChttWlc 
Peetikayil Xamntud v. Othenam Xanilnnr (2) 
proceeds on the basis that when there is a 
debt payable by the mortgagor, the fact 
that the mortgagee is in possession of the 
land does not the less make it a debt, 
nor is the mode of attachment of such 
debt affected by the collateral security for 
such debt, even though that security may 
take the form of possession of the property. 

We have, therefore, to determine in this 
ease, first, whether there was any debt 
which ought to have been attached as 
such ; and secondly, whether on failure of 
any such attachment, the payment on 
which the plaintiff relies can be considered 
to have transferred the mortgagee s rights 
to him. 


The mortgage in question was no doubt 
usufructuary. It, however, provided for 
redemption on 12th April 1S9S : and the 
mortgagor promised to the mortgagee: we 
shall pay to you the principal of the 
mortgage amount and we shall redeem the 
said lands clear of Sirkar tecncai. Further 


after discharging Uhe loan) as above, wc 
shall get back the mortgage-deeds and 
other documents S, in number, which we 
have obtained and given to you. Should 
we fail to pay you the principal of the 
usufructuary mortgage amount on the said 
due date, we shall, on your demanding i( 
of us within the 1st of the month ol 
('hittcai in any year, pay you the said 
amount and redeem the mortgage." At 
the time of the attachment, therefore, r/',\, 
on 11tli August 1901, the mortgagor had 
already become bound to re-pay the mortgage- 
debt, and had in any case a right to pay it 
and to demand possession of the mortgaged 
property. Hence it is clear that there was 
such a right to receive payment if it was 
offered as could have been attached and if 
the attached creditor desired that the 
payment should be made to him, he should 
have obtained an order of the Court 
prohibiting the mortgagor from making the 
payment to the mortgagee : section 268 of 
the old Code of Civil Procedure. 



Secondly , the learned Pleader for the 
appellant forcibly pointed out in argument 
if the attachment be taken to be that of 
the mortgagee’s collateral security by "way 
of being in possession of immoveable 
property till his debt is paid, then assuming 
that the attachment was valid the attaching 
creditor acquired merely that precarious 
interest in immoveable property by attaching 
under section 274 of the old Code of Civil 
Procedure ; and the defendant cannot 
claim to have any right to be in possession 
of the property (for that is all the right 
that he can claim) as security fora debt 
which has now been paid off. 

It was contended for the defendant that 
there could not be said to be a debt 
capable of being attached, as the mortgagee s 
personal rights had become barred at the 
date of the attachment. But assuming that 
at the date of the attachment the mortgagee 
could not have obtained any relief on his 
mortgage-deed except possessi m of the 
property, it does not affect the mortgagors 
right to pay off the mortgagee and to 
obtain possession of the property, nor the 
corresponding right of the mortgagee to 
receive payment prior to giving up possession. 
These reciprocal rights were not barred by 
limitation and the attachment could not 
affect them. The appeal will, therefore, be 
allowed. The suit will be remanded to the 
Court of first instance for disposal on the 
the other issues. Costs will abide the 
result. 

Apimil accepted. 


PUNJAB CHIEF C0URT % 

Eiust Cimi Miscellaneous Aitkai- No. -45 

of 1915. 

February 22, 1915. 

.Present: —Sir Alfred Kensington, Kt., 
Chief Judge, and Mr. Justice Rattigan. 
HARK IS HEN UAL- Defendant- 

Aitki.eant 

versus 

SARASWATl RAM and oniKus— Plaintiffs 

—Respondents. 

Companies Act (VI o/lS82), «*. 162,168,169-Order 

for r.i animation, alien to be made —PiVcreftow Of 
(\mrt — 
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Before grunting an application under sections 162 
and 163 of the Companies Act, 18S2, for the discovery 
and inspection of the books and papers of a Company 
and for the examination of certain of its Directors, the 
Court ought to be satisfied that the inquiry is just, 
and beneficial for the purposes of the winding-up, and 
not merely intended to harass and annoy the 

V % 

Directors and Manager. p. 287, col. 2.] 

An appeal lies against an order made for the 
examination of Directors, where the order impugned 
is rexations or oppressive so far as the appellant is 
concerned and when it is not necessarv or beneficial 
for the purposes of the winding-up. p. 280, col. 2. ; 

It is in the discretion of the Court conducting the 
winding-up to determine whether it will exercise 
the powers vested in it by sections '62 and 163 of the 
Act, but the discretion must be exercised judicially 
and not without consideration, [p. 200, col. 1.] 

Miscellaneous first appeal from an order 
of the Additional Judge, Lahore, dated the 
5th January 1915, directing that the Directors 
and the Manager of the People’s Bank be 
examined under sections 1(5- and 163 of the 
Companies Act VI, of 1882. 

Messrs. E. IT. Parker and C. H. Qerlel, for 
the Appellant. 

Mr. Herbert , for the Official Liquidators of 
the People’s Bank, for the Respondents. 

JUDGMENT.—The People’s Bank of 
India, Limited, an extensive financial under¬ 
taking with branches in various parts of 
India, is being wound-up under the orders of 
the District Judge, Lahore, and Mr. G. E. 
Meugens and Mr. E. D. Dignasse, well- 
known Chartered Accountants of high reputa¬ 
tion. have been appointed Official Liquidators 
and for some time past have been engaged 
in the difficult task of winding-up the Com¬ 
pany’s affairs. 

On the 27th April 1914, one Kishen 
Chand, a Sub-Inspector of Police, presented 
a petition to the District Judge, stating that 
he had deposited the sum of Rs. 2,650 in 
the late Bank and praying that action might 
be taken against the Directors and Manager 
under section 214 of the Indian Companies 
Act, VI of 1882. On the 2nd June 1914 

the said petitioner applied to the Court for 
discovery and inspection of certain books 
and documents and for the examination of 
Mr, Harkisken Lai, late Director, Pandit 
Rup Narain, late Manger, and one of the two 
Official Liquidators. There is nothing on the 
record to indicate what has happened to these 
t>vo petitions, but we are led to understand 
that they were withdrawn. 


On the 25th April 1914 Mr. Saras watt 
Ram, Pleader of Jullundur, presented an 
application to the District Judge, stating 
that he had deposited the sum of Rs. 3,500 
in the Jullundur branch of the late Bank 
and praying that action under section 214 
of the Act might be taken against the 
Directors and Manager. On the 22nd May 
1914 objection on various grounds was taken 
by Mr. Harkishen Lai and Bhai Gurdit 
Singh, late Directors, to the petition and the 
District Judge by order, dated the 22nd May, 
directed the petitioner to tile an affidavit in 
support of his application. In the course 
of this order the learned Judge remarked: 

It is clear that the petitioners desire a 
roving commission to examine the Directors 
on their management of the Bank. This may 
make it easier for them to discover any mis¬ 
management which has taken place, but 
at the same time it appears to me to be 
radically unjust to the Directors. They 
come into Court without any distinct 
charge being framed against them and are 
totally unprepared to meet the allegations 
there made.” 

On the 26th May Mr. Petman on behalf 
of Mr. Saraswati Ram stated that he did 
not intend to press the petition under section 
214 and elected to proceed with the petition, 
dated the 24th of May, in which his client 
prayed the Court to take action under 
sections 162 and 163 of the Act with a view 
to discovery and inspection of the books and 
papers of the Bank, and the examination of 
Mr. Harkishen Lai, Pandit Rup Narain 
and one of the Official Liquidators. This 
petition is supported by a lengthy affidavit 
which will be found at pages 47 to 55 of 
the record. # An amended copy of this appli¬ 
cation was filed on the 13th June 1 914, and 
on the 16th of July the District Judge, Mr. 
Amir Ali, passed an order which commends 
itself to us as eminently proper in the 
circumstances. He points out in the course 
of this order that the examination of a 
person under sections 162 and 163 of the 
Act is as a general rule entrusted to the 
Official Liquidator and that before calling 
upon either the petitioners or the Directors 
to attend for the purposes of the examination 
prayed for, and in order to discover whether 
the inquiry was likely to lead to some benefit 
to the creditors and was not merely intended 
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tu harass and annoy the Directors and 
Manager, he considered it necessary to call 
for a detailed report from the Otticial 
Liquidators concerning the allegations made 
in the petitioner’s affidavits and counter¬ 
affidavits. 

This order would have been proper under 
any circumstances, but in the present case 
was further justified by the letter, dated the 
11th July 1914, which Mr. Meugens, one of 
the Official Liquidators, had addressed to the 
District Judge. 


On the- 11th November 1914 the Official 
Liquidators, in compliance with the District 
Judge’s order of the 16th July, filed a very 
comprehensive report (see pages 133-1(40 of 
the record) in which they discussed in detail 
the various allegations made by Mr. Saras- 
wati Ram and Lula Kishen Chand against 
the Directors and Manager of the late Rank 
and the counter-affidavits of Mr. Harkishen 
Lai, and while expressing their readiness to 
assist in any way in their power in a straight¬ 
forward inquiry, strongly protested against 
the manner in which their time, which was 
of value to depositors and share-holders, was 
being wasted by reason of the unsatisfactory 
manner in which proceedings were being 
conducted. They also suggested that persons 
who had no real interest in the beneficial 
winding up of the Rank were behind these 
proceedings. On the 2nd January 1915 the 
various parties and their Counsel appeared 
before the District Judge and according to Mr. 
Forbe s order of that date, Mr. Retinan ap¬ 
peared in support of the application under 
sections 1(52 and 1G3 only, while Mr. Jai Copal 
appeared on behalf of Mr. Saraswati Ram to 
support his application under section 21 L 
On the 5th January the District Judge 
passed the order now under appeal and 
held that this was a lit and proper case 
in which all the Directors should be 
examined and the conduct of the exa¬ 
mination made over to petitioner’s Counsel 
inasmuch as the Official Liquidators did 
not wish to conduct it. The learned Judge 
thereafter fixed the 8th of February ami 
the following days for the examination 
and directed Counsel to tile a list of 
documents with the Liquidators which they 
wished to produce. 

From the last-mentioned order of the 
District Judge Mr. Harkishen Lai and Mr. 


Umar Bakhsh, two of the Directors, have, 
under section 169 of the Act, tiled separate 
appeals in this Court, Mr. Oertel appearing 
on behalf of Mr. Harkishen Lai and 
Mr. Parker on behalf of Mr. Umar 
Bakhsh; Mr. Herbert appears for the respond¬ 
ent Official Liquidators and the respondent 
Mi*. Saraswati Ram was not present though 
duly served with notice of the hearing. 
At the commencement of the proceedings 
Mr. Petman informed us that he and 
Mr. Jai Gopal, who appeared for Mr. Saraswati 
Ram in the District Judge's Court, had 
received instructions from their client only 
a few minutes before the hearing of the 
case and that they were not in a position 
to accept a brief tendered so late. Mr. 
Petman admitted that bis client had had 
ample notice of the hearing and that 
apparently lie alone was to blame for not 
having placed his Counsel in a position to 
appear for him at the hearing. 

The first point which we have to decide 
is whether the appellants (who are two 
of the persons whom it is proposed to 
examine) have any locus standi to prefer 
the appeals, which purport to be made under 
section 169 of the Indian Companies Act,1882. 


This section is in terms similar to the 
first part of section 124 of the English Com¬ 
panies Act (25 and 2 S, Viet. C. 29), 
and in the well known Silks tone ami 
Dodsiwih ('oat and Iivn Do., In re; Whit- 
mirth's ease (1) the Court of Appeal in 
England held that it was not competent 
to a person whose examination had been 
ordered by the Court conducting the wind¬ 
ing-up proceedings to appeal from the order 
j'f. also In n (add Company (2)j. On 
the other hand, in Motived it an Hank , In n\ 
W ‘iron s case (8) such a person was allowed 
to appeal and his appeal was accepted, on the 
ground that the powers conferred by sec¬ 
tions 115 and 138 of the English Act of 1862 
(corresponding to sections 162 and 182 of 
tlm Indian Act of 1882) are “very inquisi¬ 
torial and the more inquisitorial they are, 
the more the Court is bound to take care that 
they are not used for the purpose of vexation 
and oppression," and to see that the proposed 


11) 19 Ch. D. 118; 51 L. J. Ch. 71; 45 L. T. 449; 30 
W. R. 33. 

(2) Vi Ch. D. 77; 48 L. J. Ch. 650; 40 L. T. S65 ; 27 
W. R 757. 

(3) 15 Ch. D. 139; 49 L. J. Ub. 661; 43 L. T. 299. 


Voi. xxvm] 


INDIAN CASES. 



HAUKISHEN LAL V. SAUASWATl HAM. 

examination of the appellant w ill be “just 
and beneficial for the purposes of the ■winding- 
up.” In a still later case [ In re North Australian 
Territory Company (4)J the Court of Appeal 
(Cotton, Bowen and Fry. L. JJ.) threw 
doubts upon the correctness of the absolute 
rule laid down in Silkstonc and hods worth 
Coal N Iron Co., hi re ; II hit worth's ease (1) and 
the Gold Company's case (2). In this case 
Bowen, L. J., remarked, with reference to 
section 115 of the English Act: “in the first 
place, it must be observed that this is an 
extraordinary section. It is an extraordinary 
power, it is a power of an inquisitorial kind 
which enables the Court to direct to be 
examined not merely before itself, but before 
the examiner to be appointed by the Court, 
some third person who is no party to a liti¬ 
gation. That is an inquisitorial power, which 
may work with great severity against third 
persons, and it seems to me obvious that such 
a section ought to be used with the greatest 
care, so as not unnecessarily to put in motion 
the machinery of justice when it is not 
wanted, or to put it in motion at a stage 
when it is not clear that it is wanted, and 
certainly not to put it in motion if unneces¬ 
sary mischief is going to be done or hardship 
inflicted upon the third person who is called 
upon to appearand give information. Having 
regard to those characteristics of this section 
which I have touched upon, I certainly should 
be loth to conclude that the witness—if 1 may 
call him a witness—the examinee, the person 
who is to be examined and against whom or 
upun whom the order has been served —has 
not a locus standi to complain that that order 
is oppressive or hard upon him.” 

If, then, even in England where the Court 
which conducts winding-up proceedings is 
presided over by a Judge who has an intimate 
knowledge of the intricacies of Company Law, 
the ‘ examinee” is competent to appeal from 
an order passed under section 115 of the 
English Act, a fortiori should such an appeal 
be allowed in this country from orders passed 
under section 162 or section 163 of Act VI 
of 1882, as it is no disparagement to District 
and Additional Judges to assert that they 
cannot as yet justly claim a very profound 
or extensive acquaintance with the principles 
of that difficult branch of law which relates 

to the windirg-up of the Companies. 

(4) (1890) 45 Ch. D. 87; 59 L. J. Cli. 654; 03 L. T. 
‘ 77; 38W. E. 561; 2 Meg. 239. 


We hold, accordingly, that the examinee 
(to use the convenient expression of Lord 
Justice Bowen) has a locus standi to appeal 
under section 169 of the Act. 

The next question relates to the grounds 
upon which such an appeal can be preferred. 
The cases cited above are authorities for 
holding that an appeal lies if the appellant 
can show that the order impugned is vexatious 
or oppressive so far as lie is concerned and 
that it is not just or beneficial for the 
purposes of the winding-up.” In the case 
before us, the two appellants urge that 
action has been taken against them merely 
in order to harass and oppress them, and 
that the petitioner upon whose application 
the order was passed, is the puppet of 
influential persons who have no interest in 
the winding-up and are actuated by feelings 
of animosity against the Directors. The 
Official Liquidators in their report of the 
11th November 1914 make the same sugges¬ 
tion. 

These allegations may or may not be well- 
founded, but we are not prepared to hold 
that action under sections 162 and 163 of 
the Act should not be taken merely because 
the result would be to cause annoyance or 
harassment to the examinee. That is not 
the test for deciding whether such an order 
should be passed. The question and the 
(sole question) for the Court is whether the 
order is called for in the interests of the 
Company’s contributories and creditors, or 
either of them; or, in other words, whether 
it will prove just or beneficial” for the 
purposes of the winding-up. Jf in 
the opinion of the Court, formed upon 
reasonable grounds, it will prove just or 
beneficial for those purposes, the order should 
be made irrespective of the annoyance or 
inconvenience to the examinee which may 
be caused thereby; if, on the other hand, 
the Court is satisfied, upon reasonable 
grounds, that such an order is not (at 
all events at that stage) likely to prove 
beneficial ’for the purposes of the winding- 
up, it should refuse “to put in motion the 
mechinery of justice.” In In re Imperial 
Continental II ater Corporation (5) 
Cotton, L. J., observed, with reference to 
the provisions of section 115 of the 


(5) 33 Ch. D 314; 56 L. J. Ch. 189; 55 L. T. 47. 
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Knglish Act of l8l>2: "Pr/nia the 

powers of this section are to be exercised 
for the purposes of the winding-up and 
for the benefit of those who are interested in 
the winding-up." Lindley, L. J., was of the 
same opinion. ‘‘This section," he says, “is 
one of a group with which we are all familiar, 
sections 100, 115, Ido and 108, which 

authorise proceedings against Directors. The 
object of them all is to enable the Company, 
through its Liquidator, with a view to the 
benetitof thecreditors or contributories, or both 
of them, to ascertain what has been going 
on, and what has been done with the assets 
of the Company." To a similar purport are 
the remarks of Lopes, L. J.: “The 115th 
section of the Companies Act, 1802, gives 
large and extensive powers to the Court 
in respect of certain matters, but these 
powers, as 1 understand it, are given with 
a view to the more beneficial winding-up of 
the Company;’’ [cj. also the ruling of the 
Bombay High Court upon the analogous 
section of the Indian Insolvency Act 
(11 X 12 Viet. C. 21, section fc6) re¬ 
ported as In re Al Icnl i nh/wii Mttbihhof/ 
(b)]. It is, no doubt, for the Court 
which is conducting the winding-up to 
decide whether or not it will exercise 
those powers, and with the exercise of 
its discretionary power, a Court of 
Appeal will obviously be reluctant to 
interfere. But this discretionary power 
must be exercised judiciously and not 
without due consideration. In the case 
before us we feel compelled to interfere, 
not in the interests of the appellants, hut 
because we are satisfied that the Additional 
Judge did not pay sufficient regard to 
matters which should have been primarily 
considered by liim and that bis order, if 
carried out, will delay and impede the 
winding-up and prove detrimental to 
the interests of the general body of the 
Company’s creditors and contributories. 
This is the opinion deliberately expressed 
by the Official Liquidators, of whom one 
(Mr. Hignasse) appeared before us at tho 
hearing of the appeals and in answer to 
questions put to him by us, stated that 
he and his colleague were entirely opposed 
to the action which tho Additional Judge 


^6) 11 D. 01. 


proposed to take as. in their opinion, it 
would result in no good, would seriously 
hinder them in their work of liquidation, 
and in all probability would prove injurious 
to the persons interested in the winding- 
up. The Official Liquidators are expert 
accountants of standing and so far as the 
record discloses, no sort of imputation has 
been made against either their bona fries 
or their competency, nor is there any 
suggestion that they are not working whole¬ 
heartedly for the benefit of the vast 
number of creditors of the Company whose 
interests are practically in their hands. 

In these circumstances it is impossible 
for us to allow one or two creditors, for 
reasons peculiar to themselves, to jeopardize 
the successful issue of the liquidation 
proceedings, and it is upon this ground, 
and upon this ground alone, that we 
accept these appeals and set aside the 
order passed by the Additional Judge on 
the nth January last. The learned Judge 
has not, we think, paid that regard to 
the objections of the Official Liquidators 
which was their due, as coining from 
experts who apparently are acting im¬ 
partially, honestly and competently in the 
discharge of their very arduous duties. 

As respondent is responsible for these 
proceedings, we direct that be pay tho 
costs of each appellant, and we fix 
Pleader’s foe in each appeal at Ks. 100. 

A in tea I accepted. 


Al A1) lv AS HHtH COUliT. 

Aitkai. S; rr No. 118 op 1910. 

April 2, 191 J. 

Present :—Mr. Justice Miller anu Mr. Justice 

iSadasiva Aiyar. 

KALI BA MAVULVIJA MUHAMMAD 
USAIN ICAD1B AHTTAN SAHIB and 

AxoTiiKii—P laintiffs— Appellants 

versus 

8 A RAX BlVr SAIL A AMMAL and others 
— Dependants Respondents. 

Limitation .L7 (IX oj 190SJ, \A.Sch. /, Art. 120— 
lichytous endowment— Advances made by trustee — Suit 
Joe reeoreey — ('haryc in favour of trustee of charitable 
t mst. 

Tin* plaint ill was appointed by the District 
Judge as trustee of a mosque during tlio minority of 
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the defendants. The first defendant on aitaining 
majority on 27th February 1900 sued to recover 
possession and obtained a decree on 26th April 1902, 
but the plaintiff did not surrender possession till 
February 1905. The plaintiff sued for recovery 
of the sums advanced by him to the trust and not 
recovered before lie gave up possession: 

Held, (1) that the suit was governed by Article ’20 
and not by Article 132 of the Limitation Act; [p. 292, 
col. 1, p, 295. col. 2. 

(2) that limitation began to run from the date of 
the dispossession, as till then no right accrued to the 
trustee to bring a suit to enforce his claim against 
the trust properties; [p. 293. col. 1.] 

(3) that the plaintiff was entitled to his out of 
pocket expenses fertile purposes of the trust till 
20th April 1902 when his right to continue in 
possession was negatived by a Court of law; [p. 297, 
col. 1.] 

(4) that the time spent by the plaintiff in defend¬ 
ing the previous suit could not be deducted under 
section 14 of the Limitation Act as his claim was 
not founded upon the same cause of action, [p. 292, 
col. 2, p. 295, col. 2.] 

Per Sadasiva Aiyar , ,/.—The charge created in 
favour of a trustee of a religious or charitable trust 
enables him to take the sums he has expended on 
behalf of the trust only from the rents and profits 
of the trust estate (except in very exceptional cases) 
and cannot entitle him to put an end to the trust 
itself by bringing the corpus of the religious or 
charitable trust properties to sale. [p. 295, col. 1.] 

Appeal from the decree of the Subordi¬ 
nate Judge, Tinnevelly, in Original Suit 
No. S of i 908. 

Mr. K. Srinivasa Aiyangar, for Mr. L. A. 
Govindaragliava Aiyar , for the Appellants. 

Mr. T. V. Seshagiri Aiyar , for the 
Respondents. 

JUDGMENT. 


Miller, J. — The question we have to 
decide is one of limitation and ic is not 
quite simple. The 1st appellant was in 1893 
appointed by the District Judge as trustee 
or manager of an endowed mosque during 
the minority of the defendants, an expression 
which has been in a former suit held to 
imply the termination of his trusteeship on 
the date on which the eldest of the 
defendants attained the age of majority. 
That date was the 27th February 1900. 
The 1st defendant thereafter sued to 
recover possession from the appellant and 
obtained a decree on the 26th of April 1902, 
and it is conceded that, though the appel¬ 
lant did not actually surrender possession 
before 1905, we may take the date of the 
decree as the latest date on which he can 
be held to have had a right to retain 
possession. 


The appellant's contention is that he has 
a period of limitation of 12 years under 
Article 132, or at the least a period of six 
years under Article 120 of the first Schedule 
of the Limitation Act, within which to bring his 
suit for the recovery of sums advanced by him 
to the trust of which he was trustee and not 
recovered by him before he lost possession. 
The merits of his claim have not so far 
been investigated and we may assume, 
without deciding, that some of the advances 
were made before February 1900, and 
that among those advances were some 
which the trustee might properly recover 
from the trust property. Advances made 
after February 1900 may possibly also be 
recoverable, if made for proper purposes, 
and 1 do not wish to decide more than 
that the expenses of the suit of 1901, 
in which the plaintiff unsuccessfully 
resisted the 1st defendant's claim to be 
trustee, cannot be allowed as a proper charge 
on the trust property. 

For the respondents the contention before 
us is that Article 120 is the appropriate 
Article as held by the Privy Council in Peary 
Mohan Mukerji v. Narendra Nath Muherji 
(1), a similar case, and the starting point 
is the 27th February 1900, the date on which 
the minority of the 1st defendant terminated 
and with it the trusteeship of the 1st appel¬ 
lant. 1 he Subordinate Judge has suggested 
the application of other articles not now 
relied on by either side and has held that, 
if Article 120 be applicable, the contention 
now advanced on behalf of the respondents 
must prevail. 

1 may here observe that the appellants 
do not now rely on the acknowledgment, 
Exhibit F, nor on the agreement, Exhibit G. 
Exhibit F, it is conceded, did not bind all 
the defendants, and, as the 4th defendant 
was a minor at the date of the trial and 
the agreement, Exhibit G, was not sanctioned 
by the Court, it was open to the parties 
to resile from it. 

The only question, therefore, is the question 
of limitation. The Trusts Act does not 
apply to the case, but the Privy Council 
have held in the case of a public trust that 


(1) 5 Ind. Cas. 404: 37 C. 229; 37 I. A. *7- -> 0 M 
L. J. 17?; 7 M. L.T. 63; 14 C W. N. 261 (P. C )■ 7 A 
L. J. 125; 11 C. L. J. 220; 12 Bom. L. K. 257 ^ 
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the trustee lias a first- charge "n the 
property for the purpose oi reimbursing 
himself for advances properly made, it is 
argued, tlierefore, that a suit to entorce 
payment of the money charged would 
he governed by Article 132, and taking the 
date of the advance as the date on which 
the money is due, the charge could be en¬ 
forced in the present case in respect of all 
proper advances made within 12 years of the 

21th January 190b. 

Hut the difficulty in applying Article 132 in 
this way is that there would be no one to be 
sued when the money became due. There 
is no beneficiary who could be sued by the 
trustee in possession, and the trustee could 
not sue himself. “Duo" must, therefore, 
mean payable by some one else to the 
trustee, if Article 1 *>2 is to be applied, and 
limitation would start from the time when 
the trustee ceased to be able to pay himself. 
Hut this interpretation of due is open to the 
objection that the money advanced is 
recoverable by the trustee as soon as he can 
get it, and he cannot, properly speaking, recover 
it before it is "due." 

I doubt, therefore, whether Article 132 
eau properly be applied to a case where a 
man lends money out of bis own pocket to 
himself as trustee of a religious institution 
on the security of the trust property, and 
I think it safer to follow their Lordships 
of the Hr ivy Council in Pcarii Molmu Mnka.ii 
V. Xcremlm Xollt Mnkrrji (1) and to hold 
that tin* appropriate article is Article 120. 

Applying that article we have to determine 
the date on which the right to sue accrued. 
Was it the 27th February 10(H) when the 
1st defendant attained majority, or was it 
at the earliest the 20tli April 1002 when 
the Court, refusing to accede to the 1st 
plaintiff's contentions (.as defendant in that 
suit! that he was entitled to be trustee until 
the youngest child of the founder ceased 
to he a minor and that in any event he 
was entitled In remain in possession till lie 
was paid, decreed the 1st defendant s claim 
(as plaintiff in that suit) to eject him at 
once. 

Heine diM’ir-Mim Ibis questi"ii. I may 
deal with a content mu that in any event 
the time occupied by the 1st plaintiff in 
defending his suit of 1001 must be excluded 
under section 11 of the limitation Act. I 


donut think that section is applicable here. 
The 1st plaintiff as defendant in that suit 
claimed a right to remain in possession till 
he was reimbursed; lie did not ask for a 
decree against the then plaintiffs for the 
money alleged to be due to him. That 
seems clear from the abstract of the defence 
set out in Exhibit I (the judgment). That 
being so, his present claim is not founded 
upon the same cause of action; had he then 
claimed a decree against the plaintiffs for 
the money by way of counter-claim, there 
might be something in the contention, as he 
might, it is possible, have been held to he 
prosecuting the claim which he is now 
prosecuting (vide Mali ft rajah Jngittendnr 
liunirmwc v. Pin Pi/, 1 1 I'hatterjee (2)J, but 
his defence in the suit of IffOl cannot he 
treated as aeounter-suit when all he wanted 
was the dismissal of the plaintiffs suit 
in ejection as premature. 

Moreover the Court did not dismiss his 
claim for want of jurisdiction to entertain 
it: it decided that it was unfounded, 
holding that he had no right to remain in 
p issession till paid; and it told him that 
a suit for the money might he successful 
as a suit for a general account of manage¬ 
ment. The claim made was a claim to 
remain in possession and that rightly or 
wrongly was disallowed as a matter of law, 
and not for want of jurisdiction to entertain 
it or other like cause. 

The answer to the question raised on 
Article 120 is made to depend, as the case 
was argued, on the further question whether 
an ex-trustee remaining in possession can sue 
his successor in respect of advances made to 
the trust. There is no beneficiary whom he 
could sue in the ease, and unless he can sue 
his successor, there can be no right of suit, 
ami, therefore, limitation cannot start 
running. 

The only suit which appears possible is 
a suit for a declaration that the property is 
charged with the amount of the expenses, 
and the cause of action for such a suit might 
arise, it is suggested, on the date when the 
trustee s possession is threatened, in this ease, 
not later than some date in IffOl, when the 
Suit No. 22 of 1 01 was instituted by the 
1st defendant. 

(2) 1 W. lb 310. 
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But sucli a suit would appear to be in¬ 
competent so long as the trustee was in a 
position to collect the rents and pay him¬ 
self without a suit and without obstruction 
or threatened, obstruction. His possession 
was in jeopardy in the suit, but his right to 
a charge on the property for expenses pro¬ 
perly incurred was not denied and there was 
no threat to prevent him from collecting the 
rents and appropriating them so long as he 
remained in possession. When turned out he 
would have a cause of action for expenses 
then unpaid, but not so far as I can see, before 
that. 

The mere fact that there was in existence 
a person interested to deny his title to remain 
trustee would not give him a right to sue 
for a declaration: that person was not 
interested to deny his right to re-pay himself 
his proper expenses out of the property so 
long as he was in possession of it, and 
apparently did not deny that right but 
claimed that some unauthorised collection 
had been made and, I suppose, appropriated 
by the trustee, though that does not appear 
in the abstract of the plaint given in 
Exhibit T. 

Consequently, I think, though not without 
hesitation, that right to sue did not accrue to 
the plaintiff before the 26th of April 1902, 
(it may well be that it did not accrue till 
1905), and the suit is not barred and must- 
be remanded for disposal. Costs will abide 
the event. 

Sadasiva Aiyar, J.—The plaintiffs are the 
appellants. The 1st plaintiff was the de jure 
and rle facto trustee of the plaint mosque from 
April 1893 to the end of February 1900, a 
period of six years and ten months. The 
2nd plaintiff is the 1st plaintiff’s agent. 
Then the 1st defendant attained 

majority and became de jure trustee, but 
the 1st plaintiff continued to be de facto 
trustee, refusing to give up possession of the 
trust properties to the 1st defendant under 
a claim that, till the 1st defendant’s two 
sisters and one brother also attained majority, 
the 1st plaintiff was entitled to continue as 
trustee. The defendants had to bring 

Original Suit Xo. 22 of 1901 to eject the 1st 
plaintiff. That suit was decreed in the 
original Court in the end of April 1902. The 
1st plaintiff still refused to deliver up posses¬ 
sion to the defendants, but in execution of 


the final decree on appeal in that suit, the 
defendants got possession in February 1905. 
The plaintiffs have brought this suit for 
recovery of Rs. 8,000 out of the Rs. 10,000 
and odd alleged to have been spent by them 
till February 1905 for the benefit of the trust. 
The period covered may be divided thus:— 

(a) Between April 1893 and February 
1900, when the 1st plaintiff ceased to be 
lawful trustee, (/>) between February 1901 
and April 1902 when the 1st plaintiff was 
declared by a Court of Justice not to be 
entitled to remain as trustee any longer and 
(c) between April 1902 and February 1905, 
when the 1st plaintiff was ejected from 
possession of the trust properties. The 
plaintiffs claim recovery of the amount of 
Rs. 8,000, costs and interest, “out of the 
income of the said mosque on the liability 
of the property of the said mosque and out 
of the income of the said property.” The 
suit was brought in January 1908, more than 
14 years after the 1st plaintiff became 
trustee, and more than seven years after the 
1st plaintiff ceased to be lawful trustee, 
but within six years of the 1st plaintiff 
having been declared by a Court of Law to 
have ceased to be trustee (April 1902) and 
within three years of his dispossession by the 
defendants of the trust properties (February 

1905). 

The learned Subordinate Judge who tried 
this suit in the original Conrt dismissed 
it as barred by limitation. He considered 
that Article 61, Article 85 or Article 120 of 
the Limitation Act would apply and that 
applying any of these articles, the 
suit was barred. I might state at once that 
Article 85 has no application, as there have 
been no mutual, open and current accounts” 
and no reciprocal demands” between the 
plaintiffs and the trust. If Article 61 
applies, the period of limitation is only three 
years from the time when the 1st plaintiff 
spent moneys on behalf of the trust. If so, 
the plaintiffs’ claim is barred except in 
respect of moneys within three years before 
suit, that is, between the 24th January 1905 
and 9th February 1905, and we might take 
it that this is a negligible sum, even if it is 
not zero. On this question of the applicabili- 
ty of Article 61 also, I might at once state that 
[t this suit was an ordinary suit to obtain a 
s ingle decree for money, it would be no doubt 
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barred by Article 01, but the prayer of the 
plaint is for the recovery of the plaint amount 

out of the income of tin* (plaint) mosque on 
tlie liability of the property of the said 
mosque and out of the* income of the said 
property. lo such a suit, Article til cannot 
Apply. If Article 120 had to be applied, the 
lower Court thought that the starting point 
for computing the period of limitation could 
not be later than February 1900 when the 
1st plaintiff s right as trustee came to an end, 
and, as the suit was brought in 1908, the 
suit was, on that view also, barred. 

The plaintiffs’ contenions are: - 

(V/) lhat Article 192 of the Limitation Act 
providing for a period of 12 years applies to 
this case, as the plaintiffs claim a charge on 
the trust properties : 

(b) that the 1st plaintiff is entitled to such 
a charge, because he spent moneys as a trustee 
who, according to law, can claim such a 
charge: 

(c) that even il ho was not a trustee 
(In jure for a portion of the period during 
which he spent the moneys, as a de facto 
trustee ho was entitled to a charge on the 
trust properties just as if he was a de jure 
trustee; 

L/) that the 1st plaintiff did not know 
that lie was not entitled to be trustee till the 
21st November 1904, when the High Court 
finally decided against him, and hence he 
was entitled to a charge for what lie spent 
till that date; 

(c) that he was at least entitled to a 
charge for what ho spent till the 20th 
April 1902, when the original Court which 
decided Orignal Suit No. 22 of 1901 pro¬ 
nounced its decision, because, till that date 
at least, lie luma fide believed that he was 
trustee; 

(.0 that at the lowest, he was entitled to 
a charge for what he spent before the 27th 
February 1900, when fhe first defendant at¬ 
tained majority; 

((/) that even if Article 120 of the Limita¬ 
tion Act applied, limitation should he calculat¬ 
ed from February 1900, when tin* 1st plaintiff 
lost possession, as the 1st plaint ill could not 
he expected to sue himself while he was in 
possession of the (rust properties; 

(//) that limitation could not, in any event 

1)0 calculated from before 2(5th April 190° 

wlien Original .Suit No, 22 of 1901 wiw doridwT; 


(/) that the acknowledgment (Fxhibit F) 
by (lie 2nd defendant in 1907 of the plaint¬ 
iffs' right to reimbursement, saves limita¬ 
tion; 

O’) that the razinamah entered into by the 
defendants during the course of the litigation 
entitled the plaintiffs to a decree for Rs. 8,000 
and the lower Court should not have gone 
into the question of limitation at all; 

Of) that the time spent in defending the 
Suit No. 22 of 1901 and in the conduct of the 
appeal in that case, should he deducted in 
plaintiffs' favour under section 14 of the 
Limitation Act. 

The answers of the respondents to these 
contentions are:—(<?-1) Articte 192 does not 
apply to a trustee claiming a charge on 
properties belonging to a charitable or 
religious trust. The charge of a trustee 
is not like an ordinary charge 
which entitled a man to bring the charged 
property unconditionally to sale. It is a 
charge which enables him to take the amount 
he has spent for the trust out of the rents 
and profits of the trust property or tliTongh 
raising moneys by the creation of a similar 
charge to bis own. 

Article 120 alone applies to a trustee's suit 
against the cestui quo trust to enforce such 
charge [see Peary Mohan Mukerji v. Namulra 
Xath M ulcerji (1)]. 

The 1st plaintiff’s claim for what he spent 
for the trust before the 24th January 1902 
is barred. 

1) The 1st plaintiff could not be held 
fo have spent moneys as trustee, except before 

the 27th February 1900, and could not 
claim even this limited charge ns trustee for 
what he spent afterwards. 

(/>-2) He did not spend for the trust the 
amounts he alleges to have spent before 
that date. 

(c-l) A de facto trustee is not entitled to 
claim a charge like a de jure trustee and 
lienee Article 01 alone applied. 

L/-1) and (c-l) The 1st plaintiff knew on 
the 27th February 1908 that he was not 
entitled to be trustee any longer and had 
no bona tides thereafter. 

(«/-l) The possession of the 1st plaintiff 
bail nothing to do with the starting point of 
limitation. 

L/-2) Wrongful possession by the 1st 
plaintiff after the 27th February 1900 could 
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not postpone the starting point of limitation 
for the 1st plaintiff's suit against the trust 
to enforce his charge, as plaintiff could have 
sued the trust represented by its do jure 

trustees to enforce the charge, 

(/i) Even if the 1st plaintiff bona fide 
believed till April 1902 that he could not 
sue the trust as he himself was the de jure 
trustee and could not, therefore, sue the 
trust so represented by himself, his said 
belief could not prevent limitation from 
commencing to act, no provision being 
made in the Limitation Act for postponing 
the commencement of a limitation period, 
because the 1st plaintiff was labouring under a 
bona fide mistake and believed that he had 
no right to bring a suit till he lost pos¬ 
session or till a Court of Justice declared that 
he had no legal status as trustee. 

(0 The acknowledgment by the 2nd 
defendant in 1907 could not bind the other 

defendants or the trust. 

(j) The razinamah (Exhibit G) was not 

sanctioned by the Court and is useless, as 
one of the defendants is still a minor. 

(k) That the time spent in the 1st plain¬ 
tiff’s conduct of the defence in Original Suit 
No. 22 of 1901 cannot be deducted in the 
plaintiffs’ favour. 

That the charge created in favour of a 
trustee of a religious or* charitable trust enables 
him to take the sums he has expended on behalf 
of the trust only from the rents and profits 
of the trust estate (except in very exceptional 
cases) and cannot entitle him to put an end 
to the trust itself by bringing the corpus 
of the religious or charitable trust properties 
to sale, has been decided both in England 
and India. In Prosunno Knmari T)ebya v. 
Golab Chand Baboo (3), their Lordships of 
the Privy Council say 4 it is to be observed 
that execution of the judgments sought to 
be set aside ” (passed in favour of a creditor 


who had lent moneys to a temple trustee 

for carrying on the pooja , etc*., in a temple) 

“ is decreed, and in their Lordships' view 

rightly , only against the rents and profits of the 

debuttur lands. ” That a trustee has a lien 

and a charge upon not only the rents and 

profits of the trust property, but also upon 

the corpus is clear law (see Lewin on Trusts, 

Chapter 25, section 2, paragraph 12). bee- 

tion XXV of the Trusts Act (which Act, 
(3) 2 I, A. 145 at p. 153; 14 B. L. R. 4o0; -3 AN. K. 

25 3; 3 Sar. P. C. J. 449. 


though it does not relate to religious nr- 
charitable trusts according to section 1, 
contains several provisions which lay down 
principles applicable to all trusts)says that be¬ 
sides the right of reimbursement out of trust 
property, the charge which a trustee has upon 
the trust property for out of pocket expenses 
“ shall be enforced only by prohibiting any 
disposition of the trust property without 
previous payment of such expenses and 
interest. " This indicates that such a trustee 

has got only two rights - 

(u) to reimburse, to pay or dicharge 
himself in respect of such out of pocket 
expenses out of the income and profits of 
the trust property (such right being an un- 
conditional paramount right) and 

(6) to a charge on the trust property 
including its corpus , a charge which can be 
enforced only by prohibiting any disposition 
of the trust property without previous pay¬ 
ment of such expenses. 

Article 132 of the Limitation Act was 
evidently not intended to cover such a 
qualified charge and, in any case. I think 
we are bound by the decision of the Privy 
Council in Peary Mohan Mukerji v. Narendra 
Nath Mukerji (1) and to hold that Article 
120 alone applies to the enforcement of such 
a charge—I have nothing to add to the 
reasons given by my learned brother for 
holding that Exhibits F and G cannot avail 
the plaintiffs and that the sums spent in 
defending Suit No. 22 of 1901 and in con¬ 
ducting the appeals from the decision in 
that suit could not be decreed in plaintiffs’ 
favour. This disposes of the appellants’ con¬ 
tentions (a), (i), (j) and (k) above. 

7. That the 1st appellant as trustee had 
a charge for what he spent before the 27th 
February 1900 and could have recovered 
that money was not denied (I am just now 
leaving the question of limitation on one 
side). Whether he could recover what he 
spent out of his pocket between the 27th 
February 1900 and April 1902 (when the 
plaintiff’s right to trusteeship was negatived 
by the decision of the Court of Law) and 
whether he could recover what he similarly 
spent, between April 1902 and February 
1905 when he was dispossessed, are questions 
on which, I must confess, 1 have felt grave 
doubts. Was he (the 1st plaintiff) merely and 
purely trustee de son tort during those periods? 
Even if he was so, is he still entitled to claim 
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0llt of pocket expenses during the period 
" hen he was. such trustee ' I find that the 
expression 'express trustees" is held to 
include even trustees tie son I,„l who profess 
"it innt title) to hold certain properties as 
trustees, that trustees tic son tod might, even 

become constructive trustees if they renew 
leases in their own names (see Lewin on 
1 rusts, Chapter X) and that a trustee tie son 
ter! cannot plead limitation against the redin' 
</tte trust as section 10 of the Limitation Act, 

pi <)\iding that a person in whom property 
has become vested in trust for a specific pur¬ 
pose cannot plead limitation in a suit by the 
red"! qne hud, is applicable to trustees tie 

tm-l also (see Mitra on Limitation, page 
ttl). 1 think that if a trustee tie sou tod is 
subject to all the liabilities of an express 
tnstee, he should also be given, in some 
cases and subject to certain conditions, some 
of the rights of a lawful trustee to reimburse 
himself or to recover properly incurred out 
of pocket expenses. Of course, the accounts 
of such a trustee tie sou tod may be liable to 
be subjected to a more severe scrutiny than 
those of a lawful trustee, but, on principle, 

L think that what a trustee, of whatever kind 
lias really spent for the necessities of the 
trust should be reimbursed to him if his 
claim to the office of the trustee was not 
dishonestly made or if he did not. wrongfully 
continue in possession. 1 do not say Ihatail 
trustees tie son tod are entitled to reimhiirse- 
inentof out of pocket expenses incurred on 
behalf of the trust. If a man violently and 
dishonestly takes possession of trust proper¬ 
ties under a false claim to be trustee, he 
cannot he allowed to claim out of pocket 
expenses. If a man, after being told by a Court 
ol Law that he ought to give up possession to 
the legal trustee, would not give possession 
and then chooses to spend further moneys out 
oflns own pocket taking the cham-es of obtain¬ 
ing a decision m appeal in his favour, he 
must also he held to take the risk of losing 
the subsequent out of pocket expenses. As 
my learned brother has remarked in his 
judgment, what the 1st plaintilf spent in 
Original Suit No. ill’ of 1!„11 and the appeals 
therefrom to establish I, is own ti(] 0 

wound to lie non-existent l>y the (%>:i,•< s ) 

cannot he treated as moneys spent Tor the 
trust and could not be recover,si. „„|e,s the 
Court had allowed his costs also to eo,„e out 

° f ,, P tn,st estl «te, A person who acts 
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hona fide as trustee or remains in possession 
after lie had ceased to be trustee by virtue 
of liis lien on the trust properties to recover 
out of pocket expenses incurred while he 
was trustee, must however, (it seems to me), 
be allowed to claim recovery of such expenses 
incurred during the period when he was 
legal trustee, and also when he bona fide 
believed himself to be trustee, or when he 
hona fide believed that he had a right to 
remain in possession of the oflice till he 
was so reimbursed. The questions (a) 
\\ bother the 1st plaintiff bona fide believed 
himself to lie trustee between February 1900 
and April 1902, (//) whether moneys were 
due to him from the trust in February 1900 
and the 1st plaintiff believed that he was 
entitled to continue to hold the office till the 
amount was reimbursed to him, either or 
both of these questions might have to be 
decided by the lower Court for coming to 
a conclusion on the point whether the 1st 
plaintiff is entitled to out of pocket expenses 
(if any) between these dates. After 1902, 
the 1st plaintiff cannot claim out of pocket 
expenses, as he must be held to have taken 
the risk himself and as such expenses were 
incurred in assertion of his own false title, 
which he could not have Una fide believed 
m after that date, as his claim to remain in 
possession after that date was disallowed 
by tlie Court. If he afterwards spent money 
for necessary purposes less than the income 
gof, he must, of course, account for the 
surplus, but it he spent more, it was at 
his own risk. He should, however, (I think) 
be given credit for necessary expenses incur¬ 
red by him as do facto trustee up to the 
limit of the income derived and should not 
be debited with the whole income received 
without being given any credit at all for even 
necessary expenses incurred. 

In the present case, the 1st plaintiff’s 
right, to reimbursement of out of pocket ex¬ 
penses before February 1900 is unquestion¬ 
able (subject, of course, to the question of 
limitation). The question of the 1st plaint¬ 
iff s hona Jide belief as to his legal position 

after February 1900 till April 1902, when 

Ibe Court decided against his right, may be 
relevant in deciding whether the plaintiffs 
are entitled to claim out of pocket expenses 
incurred between those dates. That ques- 

,lnn wiI1 . however, not arise if the trust 
was indebted to the plaintiffs in February 
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1900, when the 1st plaintiff’s title as 
trustee ceased and if that debt had not 
been discharged out of the rents and profits 
before February 1905. The plaintiffs would 
have (or at least, could bona fide claim) a 
right to remain in possession till the money 
was paid up and so long as they remained in 
possession, they should maintain the trust 
as de facto trustees lawfully in possession 
of the trust properties. As however, in 
April 1902 a Court of Law decided against 
the 1st plaintiff’s right to remain in posses¬ 
sion, the plaintiffs could not (it seems to 
me ) claim out of pocket expenses incurred 

after April 1902. 

The last question remaining for dis¬ 
posal, the question involved in contentions 
( g ) and (/*) of the appellants, is also one 
of great difficulty. I was, at first, inclined 
to hold that the right to sue for the relief 
of declaring and enforcing a trustee s charge 
accrued at once on each occasion when he 
spent moneys out of his own pocket and 
that after six years from the date ot 
each such accrual, the right to^ sue for 
such money became barred. In Kamiasami 
piliac v. Avayambal (4), it was held by 
Benson and Krishnaswami Iyer, JJ., that 
an agent who had got a right of retainer 
and a right of lien (sections 217 and -22 
of Contract Act) has only three years from 
each of the dates of his spending moneys for 
his principal for recovery of that money 
and that the commencement of the running 
of limitation is not postponed to the termina¬ 
tion of the agency It might fairly be 
argued, by analogy of reasoning, that the 
trustee’s right also to recover from the trust 
accrued at once on his incurring each out 
of pocket expense. But I find in Peary 
Mohan Mnkerji w. Narendra Nath Makerji (1) 
that their Lordships of Lie Privy Council 
held that the executors of the deceased 
trustee, Bijoy, were entitled to a period 
of six years from the date of his death , when 
he of course, ceased to be a trustee, (and not 
from the respective dates of his incurring 
expenses on behalf of the trust) within which 
to bring their suit for reimbursement out 
of the trust property. And the reasons 
given by my learned brother in the judg- 


(4) 7 Inch Cns. 399; 3t M. 167; 20 M. L. L 939; 8 
M. L. T. 194; (1910) M, W, N. 316- 


ment just now pronounced by him (and 
which I had the advantage of perusing 
before writing this judgment) have led me 
to the same conclusion as is expressed in his 
judgment, namely, that till the trustee lost 
possession of the trust properties, no right 
to bring a suit to enforce his claim against 
the trust properties accrued to the trustee. 
As I said above, this also seems to have 
been the view of their Lordships of the 
Privy Council in Peary Mohan Mnkerji v. 
Narendra Nath Mnkerji (l), though their 
Lordships do not set out the reasons which 
led them to the conclusion that the date of 
the death of the former trustee, Bijoy, was 
the date of the commencement of the cause 
of action in that case. There is no doubt 
this difference between the facts of this case 
and those in Peary Mohan Mnkerji v. Naren¬ 
dra Nath Mnkerji (l), namely, that the 
trustee whose representatives were the 
plaintiffs in that case was a lawful trustee 
till his death, whereas the trustee suing in 
this case ceased to be a lawful trustee in 
19J0 and was directed in 1902 by a Court of 
Justice to give up possession of the trust 
property. But I think that this difference 
could not affect the principle that, till 
possession of the trust property out of which 
the plaintiff could reimburse himself is lost, 
the peculiar suit to enforce a trustee’s pecu¬ 
liar charge could not be brought against 
the trust. An agent has only the rights of 
retainer and lien, whereas a trustee lias also 
a distinct charge even after he loses posses¬ 
sion of the trust properties; an agent has only 
three years to sue, whereas a trustee has 
six years to enforce his charge ; an agent 
can at any time sue his principal, whereas 
a religious or charitable trustee or one who 
claims to be such trustee cannot as plaintiff 
sue the trust as defendant, himself represent¬ 
ing the defendant trust, and these distinctions 
probably prevent the analogy of the case 
of Kandasami Pillai v. Arayamhal (4) being 
applied as regards the commencement of the 
period of the limitation. I would, therefore, 
hold that the plaintiffs’ cause of action arose 
only in February 1905. 

In the result, I concur in the order 
of reversal and remand made by my learned 
brother. 


Appeal accepted\ Case remanded , 
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PUNJAB CHIEF COURT. 

Fihst Clvn ' ^ fs <'KUiAXKors Appeal No. 751 

ok 101:5. 

February 14, 1915. 

Presold: —Mr. Justice Soott-Smith. 
KISHKN NARAJX ani» others_ 

D K FI • XI> A NTS—A P P K MAX I S 

rersns 

PURAN CHAM) and others —Plaintiff?_ 

Rkstoniikn'ts. 

r’l'I'Hruli,,,, l„ flic Suit refc rnl l„ arlnlra- 

c *7„ S " ■ r0 'V"'"""“"' i«<1-rc»il-«>l,j nf.ul.il ,v,. 

0<>,»p, h.j )mf U r * an.l a,lnlral..r,~\„ 

hi, nl -b l lrul,„ v Ciril r„.r,;l„„ , l r ■ 

mfw), Srh. ir, 20. 1 "./ 

Th" pnrt.Vs after „|,pointing arbitrators settle,I 
flirtr tltffetvttres ..penile,,,| v of the nrbifn tors 

" ml “f" '! . . ... l"n„ of a compt omll; 

If 7f h" ■' ' I "" 1 11,0 "'•'■if'nfors- ' ' 

H ' at ,l "' Hc-.-.l cot,I,| „„f |„, ,,. ontcd 

tuvnr, a„,l at, t.|,,,l,V„li„„ ,j|.. ir i„ ( omf 

award could not lie irrnnfiui. ni1 

Miscellaneous first appeal fro,,, an „„| w . 

tlle 1 f t ’ 1 1913, ordering diat tl„. 

invard marked as Kxhibit l>\Vll |„. ( j| 0ll 
in Court. K(l 

Ula IMinnil f„r f|„. Appellants. 
f01 I;' n i '" ,, Ul " has, 

ro] tile Kespondonts ’ 

~£y}*pz&!-'zx .'VXE 

Jvr 4 ;" 8 . t,IL ‘ li,l " K ».art. in Onu't 

ilte facts are su e,, in thej„dg„„.„ ( 
lower Court anti need not he repeated The 

man, point upon which Counsel .tests f|,e 

correctness of the order ,,f , , 

Divisional Judge is that the s,.tilled a'vard 

is not any award al all It 

after the arbitrators |„„. en'app Xl'nt 

the parties hen,selves (he Ut h July 

• - i me fit an agreement anti settled 
the,,, d.spate. The settlement was dr, ■ 

UP m the for,,, „f ., compromise and was 
. .JTiiod hytf parties and l, r the arbitral " 

1 lie arbitrators did not themselves make„ , v ‘ 

’l" 1 ""'-'' .. " Ip,,1 ts of the dispute and 

there Was necessity for then, f„ ,|„ ' S1 ,' 

the part.es ha,I settle,I it themselves. 

1 lie lirst question ix wlietlioi f|,,> j 
of the llth .Inly l'l|-, V document 

1,1 . " K " <l "' -f-oision (hat it is , ; 

award. he learned Divisional j, llIw / |, 
relied ch.elly „„ I /J( ' , 

A,s/,ra /W (l) In that ease an award, which 

Pn, ' |, " H, " , *" . .sitl,‘retl award o| (he 

(ID 22 A. 224; A. W. \ (ptop, :■ 
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arb'trat ,rs framed after consideration of the 
statements of the parties and the evidence 
of witnesses, was found in realitv t! l 
merely an adoption by the arbitrators of 
an agreement arrived at and signed by the 
pa, ties to the reference. It was hek/that 
this ,|„1 „„t p,. 0V ent the award being a 
Wjlid and landing award between the parties 
- l iat case ,s. ,„ ,„y opinion, distinguishable 
from the present one, for there the arbitral 
t ,S adopted the agreement of the parties 

Z ‘Z T *""• ’lUiveml T'Z 

b etwoon Hi * i the ^eement 

n 1 • i )arth *S t lioujcrh signed bv 

tbon^'is haS MOt l)Pen a(, °Pted by 

• VU, own award at all, and it 

I s not purport to he their award 
Whether the agreement is is not I d 

; s „ ,/ paiho.s, I am clear that it 

,s n< d award to wbinli • • 

of rule •>,) f "pup the provisions 

"I, -0 of the second .Schedule of the 

f 'vil Procedure Code nnnlv I ft r 
hold ti.rtf *i /s a PP»3 • I, therefore. 

Id that the Court could not order it to be 

,l0d 7 ",hi not pass a decree nl, it 

1] accept the appeal, set aside the order of 

rs . n r 0 ', m V ,l,,l f ,U,(I il is miss the plaint- 
U ' f - 1 <ll,w ‘ that parties shall hear 
'7' ^usts i„ both Courts Mr 

i,S" ... n» »ppuJi 

S lhat n "y ornaments which were 
na.le over to the other side in execution of 

Jf <,w>, ' eo sl,onl ‘ l be returned by them 
f ornaments have been made over hi 
execution o the decree, it will be a r ,ues 

f:: !• j., In r ep f Cw,,rt , to ,,ecide "' i,ether 

should bo returned or not, l decline to 
pass any order in the matter. ° 

Appt'al accepted. 
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Jurisdiction—Conversion of V art of an agricultural 
holding into brick-fieM—Ejectment, whether 1mm pmt 

Whore the plaintiff sought to eject-the defendants 
in the Revenue Court on the ground that they had 

committed acts inconsistent with the purpose 
which the land had been leased: 

Held, that an appeal lnv to the District .lud c (. l1 • 

299i col. 2.] pi •>\ \ 

Lad,man Da* v. Xahi (j«.i. 1 Ind. Cns. 61; dlA. 

109- 6 A. L. J. 30, distinguished. 

Where a land was let for agricultural purposes and 

the lessee converted a portion of the land into hnek- 

he j*;<i, that the conversion was clearly an act 
detrimental to the land and was inconsistent with tin- 
purpose for which it was let and that the lessee was 

liable to be ejected from the entire holding and not 
from the portion only. ,p. 300. col. l._ 

Second appeal from the decision of the 
District Judge of Benares, dated the hist 

February 1914. ,, , 

1/r. Brai Nath Yyas, for the Appellant.. 

Mr. Parmeslnaor Dayal (for the Hon hie Mr. 
Ookai Prasad), for the Respondents. 


JUDGMENT —The plaintiff-respondent 

granted a perpetual lease to the appellant- 
in respect of fourteen plots of land covering 
an area of 12'54 acres. The appellant sublet 
two of these plots, the area of which is 1 
acres, to the defendants Nos. 2 and 3 for the 
purpose of making bricks and setting up brick¬ 
kilns. The defendants Nos. 2 and 3 converted 

these plots into a brick-field, and thereupon 

the suit out of which this appeal has arisen 
was brought by the plaintiff against all the 
defendants for their ejectment from the entire 
holding, on the ground that the uefendants had 

done an act detrimental to the land in the 

holding and inconsistent with the purpose 
for which it had been let. 1 lie suit 
purported to be one under section ->7, clause 
(b), of the Agra Tenancy Act. I he Court 
of ’first instance, decreed the claim for 
ejectment, but ordered the defendant- 
appellant to pay compensation to the 
plaintiff and directed that upon payment 
of compensation ejectment shall not take 
place On appeal the learned District Judge 
affirmed the decree for ejectment, but gave 
the defendant-appellant liberty to remove 
the brick-kilns, and restore the land to 
condition in which it was before t had 
been converted into a brick-held, the 
defendant No. 1 has preferred this appeal. 

The first contention put /"f "m the decree 
behalf is that the appeal from e dec 
of the Court of first instance did not lie to tl 


District Judge but lay to the Commissioner. 
This contention is, in my opinion, untenable. 

As T have said above, the suit was brought 
on the ground that by reason of the 
defendant having done an act detrimental 

to the land in his holding and inconsistent 
with the purpose for which it was let, he had 
rendered himself liable to ejectment under 
section 57, clause (/>). A suit for ejectment 
on one .of the grounds specified in clause 
(6) of section -i7 is one of the suits men¬ 
tioned in group B of the fourth Schedule 
to the Tenancy Act and an appeal from 
the decree in such a suit lies to the 
District Judge. In a suit of this description 
the sub-lessees from the tenant should, as 
provided in section 64 of the Act, be joined 
as parties, so that the circumstance of 
the sub-lessees being made defendants to 
the suit did not alter its nature. It was 
not a suit on the ground that the tenant 
had sub-let in contravention of the provisions 
of the Act and did not come within the 
purview of clause (<D of section 57. The 
learned Vakil for the appellant has referred 
to the ruling in Lachmau Das v. Naht Bax 
(1). That case has, in my opinion, no 
application to the present, inasmuch as it 
was held in that case that it was a suit in 
which the land-holder sued for ejectment of 
the tenant and his sub-tenants on the ground 
mentioned in clause (d) of section 57 and 
was a suit under section 31 (2), an appeal from 
a decree in which lay to the Commissioner. 
The present case, as 1 have said above, 
is a case in which the plaintiff sought to 
eject the defendants on the ground that 
they had committed the acts mentioned 
in clause b of section 57. The appeal, 
therefore, lay to the District Judge. 

The next contention on behalf of the 
appellant is that the defendants have done 
nothing detrimental to the holding or 
inconsistent with the purpose for which 
the land was let and that the lease 
granted to the defendant-appellant was 
not a lease for agricultural purposes but 
permitted the defendant to build on the 
land and do any other act he liked in 
regard to it. This contention, which was 
also raised in the Court below, has, in 
my opinion, been rightly repelled by that 
Court. From the terms of the lease it 


(1; 1 Tad. Cas. 161; 6 A. L. J. 39: 31 A. 109. 
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appears that it was taken for agricultural 
purposes. In the preamble of the 
lease it is stated that the defendant 
had asked that he should he given a right 
to cultivate the land, so that the main 
object of the letting was agricultural. No. 
doubt the tenant was permitted to sink 
wells or make constructions on the land, 
but those apparently were ancillary to the 
main object of the tenancy, r> 2 . agriculture. 
The buildings which might be erected 
were apparently buildings for keeping 
cattle or implements of husbandry. Using 
a part of the land as a brick-field was 
clearly an act detrimental to the land for 
agricultural purposes and was inconsistent 
with the purpose for which the land was 
let. The appellant, therefore, in granting a 
sub-lease for the making of bricks committed 
an act deti imental to the land leased out 
to him and became liable to ejectment, 
from his holding. The learned .Judge has 
allowed the defendant to restore the land 
to its original condition and has provided 
in the decree that if this be done, the 
decree shall not be executed for his 
ejectment. This he has done in exercise of 
the powers vested in him by section (»,”>. 

It is urged that the omission to restore the 
land sub-let to the defendants Xi»s. 2 and 3 
to its former condition should entail the 
ejectment of the appellant. from that 
portion of his holding only and iml from the 
entire holding. 1 cannot, agree with this 
contention. Under section .">7, clause (M, a 
tenant is liable to ejectment from his bidd¬ 
ing on the ground of any act m* omission 
detrimental to the land in that holding. If 
any such act is done in respect of a part of 
the holding, he is liable to ejectment from 
the entire holding and not. from that portion 
only. As the bolding was one entire li dd¬ 
ing for which a lump sum was to be paid as 
rent, the Court could not order the appel¬ 
lant's ejectment from a portion only of the 
holding and apportion the rent, thereby 
substituting a different coni raid of tenancy 
for that into which the parties had entered. 

I accordingly dismiss the appeal with costs, 
including fees on the higher scale, 
but extend the time for restoring the hind 
to its former condition to four months from 
this date. 

. I /»/**!,/ ,// snnsst't/, 


COWER BURMA CHIEF COURT. 

Si'ECf al First Cmi. Appeal No. 38 of 1914. 

February 18, 1915. 

Pivsrnt: —Mr. Justice Parlett. 

T. KATCHI ROWTHER-I^xintiff- 

Ai’Pei.l vx r 

rr/\s tns 

K. NAINA MOHAMED— Defendant_ 

Respondent. 

/V > n ■.<.< ».•// // »'.* — J*iy / V • „f!, v iris • fi in on 1 1 'ni j ; , \ 

(//»»/ 1N09), .**•>■. 2 (22), ;r>, sv/,. /, 

Arts. 13, 411 -A>/rrcin ‘iif -Court Fees Art ( 17/nf 1870)' 

14 ('on r/.Jrrs, rcfinrl of. 

A ilorinmaif by wliieli tin* (wavutant limlcrtnkcs 
to mnkr ccrmiii sp -rilii-d paynr'iits rmvnrds the sum 
due mi, | agrees flint his failure shall render 

him linMe to forfeit any payments he mav already 
have mad *, is not a promissory note payable* other- 
wise than on demand lint only an agreement and is 
stampable with X annas only. p. 301, eel. 1.) 

Mr. I\nni/at for the Appellant. 

Mr. A. C. hhur, for the Respondent. 

Jl DCMENT.—Appellant sued on 2nd 
January 1914 to recover Rs. 1,337-8, interest 
and principal due on a promissory note in 
terms of an agreement, both notes and agree¬ 
ment being dated 1st June 1912. His suit was 
dismissed on the ground that it did not lie, 
.///>•/. because the promissory note was insuffi- 
eiently stamped, and xccom////, because money 
was not recoverable under the agreement. 
He now appeals and asks that the ease may 
be remanded for trial on its merits. It appears 
that on 1st June 1912 plaintiff sold to defend¬ 
ant a boat for Rs. 3,000 of which Rs. 300 
was paid in cash, and for the balance of 
IN. 2,#00 defendant executed a'pro-note bear¬ 
ing interest at 1 4 per cent, per mensem. In 
d the defendant promises to pay the sum to 
plaintiff or bis order on demand ; it is stamp¬ 
ed with a one-anna revenue stamp. At the 
same time defendant executed an agreement 
in Favour of the plaintiff attested by a 
witness, in which he set out the reason 
wherefor the pro-note was executed and undor- 
Nok to make payments to him as follows; — 

I In* interest month by month in full; 

Rs. 

(hi 1st September 1912 ... 200 

Dn 1st January 1913 200 

dn 1st June 1913 300 

Dn 1st October 1913 , 

Du 1st January 1914 .. 

Du 1st April 1914 , 200 

On 1st June 1914 oqq 

Dn 30th July 1914 1 % 0 0 0 


Total Rs. 


• • • 


2.700 
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He went on to say: “If I should fail to pay 
before the date specified above, I shall forfeit 
the payments made towards ^principal and 
interest and hand over boat No. /l 4 and its 
appurtenances.” The Judge held this document 
to be a pro-note payable otherwise than on 
demand and requiring more than a one-anna 
stamp. As a matter of fact the document 

bears a one-rupee stamp, but even this-would 

be insufficient under Article 49 read with 
Article 13 of Schedule I to the Stamp Act, it it 
is held to be a promissory note payable other¬ 
wise than on demand, and the insufficiency 
could not be remedied under section 3o ot 
the Act. But, in my opinion, it is not a 
promissory note at all. Clause 22 of section 
2 of the Stamp Act shows what is meant by 
a promissory note which is not payable on 
demand, and the document m question is not 
of that nature. In my opinion it is an 

agreement and as such is sufficiently stamped. 

Its meaning and effect are, 1 think, plain. 
Defendant undertakes to make certain speci¬ 
fied payments towards the sum due under the 
promissory note and agrees that lns failure 
to do so shall render him liable both to 

forfeit any payments he may already have 
made and to return the boat. ^ the stipulated 
payments were made, the plaintiff would 
doubtless forbear to enforce his rights und ,i 
the promissory note, but upon default in 
payment he was, I consider, entitled to do so, 
and this he has done in tins case which is 

brought on the promissory note. 1 lie defend¬ 
ant alleged certain payments which the 
nlaintiff did not give credit for, and he must 

now have an opportunity to prove them. The 

decree is reversed, and the suit will be 
re-admitted and decided on its merits, costs 
to follow the result. A certificate for refund 
0 f Court -fees in this appeal will issue 
under section 13 of the Court Fees Act. 

Decree reversed ; Suit rewarded. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 181*2 of 1912. 

March 22, 1915. 

Present:— Mr- Justice Scott-Smith. 

MUHAMMAD A LI—PlaiSDff 

Appellant 
versus 

1)k. MIR HA1 DAR and another— 

D E V EX DAN TS —RBSPON DF. X I S. 

Cicil Procedure Code (Act V oj 1908), i) II. - ' 
Suit to establish re errs it mar ij rhjht-Sahrmtaenl sad 
for nossession-Causc of art ion, ahether same. 

A second suit is not barrel l.v the provisions of 
Older II, rule 2, of the Civil Procedure Code, u„ ess tie- 
same cause of action is to lie found within the tour 
corners of flic plaint in the first suit ! p. d02, col. 1. 

Where therefore, a widow sold her husband * 
house to the defendant and the husband's brother sued 
for and obtained a decree that the sale could not 
affect ids reversionary rights in halt ot the house 
after the widow s death and then sued for possession 

of the other half: . , 

Held that the act of the widow m selling the house, 

though a single act, gave rise to two distinct causes 
of action being an infringement of two distinct rights 
possessed by the plaintiff and, therefore, the second suit 
was not barred bv Order II. rule 2, of the Civil Pro- 
ordure Code. |_p. 302, col. 2.! 

Second appeal from the decree of the 
Court of the Divisional Judge, Sialkot Divi¬ 
sion, dated the Gtli August 1912, revers 
ing that of the Subordinate Judge, second 
Class, Sialkot, dated the 21st December 
1911, decreeing plaintiff’s claim in part. 

Bliagat Gociml Das, for Lala Mid Cdtand , 
for the Appellant. 

Sheikh Umar Bakhsli , for Dr. Muhammad 
Iqbal , for the Respondents. 

JUDGMENT.—The facts of the case out 
of ■which this appeal arises sufficiently 
appear from the judgments of the Courts 
below and are briefly as follows :—Musammat 
Hakim Bihi, widow of Slier Ali, sold her 
husband’s house to Dr. Mir Haidar, defend¬ 
ant-respondent. The plaintiff, Muhammad 
Ali, present appellant, who is the brother of 
Slier Ali, brought a suit for a declaration that 
the sale by the widow of half of the house 
would not affect his reversionary rights 
after her death. In the plaint in that suit 
he expressed the intention of bringing 
another suit for possession of the other half 
of the house, which lie said belonged to him. 
In that suit lie was given a decree that the 
sale would not affect his reversionary rights 
in half of the house after the death of the 

widow. 
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He lms now l>i*onirlit tlie present suit for 
possession of the other half of the house and 
the lower Appellate Ch art has dismissed it, 

holding it as harred hy the provisions of 
Order il, rule 2, Civil Procedure Code. The 
plaintiff h as filed a second appeal to this 
Court. 

The learned Divisional Judge in his judg¬ 
ment says that the two defendants gave the 
plaintiff only a single cause of action, 
the sale and the transfer of possession of the 
house as a whole. It appears to me that 
though a part of the cause of action in the 
present case is the same as in the previous 
one, the whole cause of action is not the 
same. In the former case the cause of action 
was the alienation of the house in which, 
it was alleged, the widow had only a life- 
interest, the alienation not having been 
made for valid necessity. In the present 
case the cause of action is the sale coupled 
with the entry ol the sendee. Mir Haidar, 
into possession. In the former suit it was 
not necessary to allege that the vendee had 
taken possession us that fact was not an 
essential part of the plaintiff's cause of 
action. In the present case Mir Haidar’s 
entry into possession is an essential part of 
the cause of action. It has been held that a 
second suit shall not be barred unless the 
same cause of action is to be found within 
the four corners of the plaint in the lir.st suit, 
«ind 1 am clear that the wholeol tin* plaintill s 
present cause of act ion is not to be found within 
the four corners ol the plaint in the previous 
suit. Bliagat (tnhind Das, lor the appellant, 
has cited Khaira/i v. Akk>> (1), in which it 
was held that a previous suit for declaration 
in regard to a sale by a widow did not bar 
a subsequent suit for pre-emption. It was 
pointed out in that case that the act of the 
widow was an infringement of two distinct 
rights possessed by tin* plaintiffs, or.. their 
right as reversionary heirs of the widow s 
husband and their right of pre-emption: al¬ 
though the act ol the widow in selling the 
house was a. single act, it really gave rise to 
distinct causes of action, upon which separate 
suits comprising disfinrt subject-matters 
might be brought. Similarly in the present 

case the act of .1/ t'Siihi nut/ I la k iin Diln in 
selling the house was an infringement of 
tv.o distinct rights possessed by the plaint- 

^ 1 * l |,s right as reversionary heir of 
D; I Ob !’. It. 1 sb2. 


the widow’s husband in half the house, and 
(2) his right as proprietor in the other half 
of the house. The act of the widow in 
selling the house was a .single one, but it 
gave rise to two distinct causes of action. 
! am, therefore, clear that the present suit 
is not barred by Order 1J, rule 2, of the 
Civil Procedure Code. The appeal is 
accepted, and the order of the lower Appel¬ 
late Court being set aside, the appeal is 
remanded thereto under Order XL1, rule 23, 
Civil Procedure Code, for re-decision. Stamp 
in this Court will be refunded and the other 
costs will be costs in 1 lie cause. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Firm Appeal from Order No. 90 of 191 -L. 

February S, 1915. 

Present: —Mr. Justice Clmmier ami 
Mr. Justice Piggott. 

The COLLECTOR of BENARES in charge 
of THE COURT OF WARDS and another™ 

Plain i iff—Appellants 


errsas 

SIUAM DAS AND OTHERS —DEFENDANTS_ 

Respondents. 

.l./z-.i I'i iiii nri, Art (II •,/ HX)1), *. "I lWsun in 
•■'•list rnch it ,,j linhtiiui, of 

ll-’IHi il II. 

A person who lms horn constructively in possession 
••i n holding may he regarded as having been ejected 
within i he meaning of section 79 of the Tenancy Act 
;md. therefore, must sue under that section if he 
wishes to recover possession of the holding. fp. 303, 

eol. I. 

First appeal from an order of the Sub¬ 
ordinate Judge of Jauupur, dated .March 2nd, 
1911. 

Mr. lii/rts, \'nv the Appellant. 

Mr. />. h. () ( 'd)mr (with him the llon’blo 
Mil i n>k nl Pi a sad.) t for the Respondents. 

JUDGMENT.— This is an appeal against 
;m order of the Subordinate Judge of 
Jaunpur, directing that the plaint be returned 
ln 1l,e Plaintiff for presentation to tho 
proper Court. The Subordinate Judge was 
“1 opbnt.n that the suit as brought was 
cognizable only hy the Revenue Court. Tho 
only facts which need to he stated for our 
present purpose are that in 16G9 tllO 
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LALTA SINGH V. Kl-MAYOX QADA1I. 

ancestors of some of the defendants made a 
simple mortgage of the property in iavour 
of the ancestor of Rai Sheo Prasad and Rai 
Shambhu Prasad, who are represented in the 
present case by the Collector of Benares a> 
Manager of the Court of Wards. A decree 
nisi for sale was obtained on the mortgage 
in February 1901. An order absolute for 
sale was passed in April 1904. I 1 he 
property was put up for sale in March 1907, 
when it was purchased by Sheo Prasad and 
Shambhu Prasad, and the sale was continued 
in May 1907. In the plaint it is stated 
that the plaintiffs endeavoured to obtain 
possession of the property in October 1907 
but were resisted by the defendants. The 
cause of action is said to have arisen on 
October 3rd, 1907. The original mortgagors 
of the property were fixed-rate tenants. 1 lie 
principal defendants to the suit are the 
zemindars of the land. On March -1st, 1904, 
they obtained a decree for arrears of rent 
against the fixed-rate tenants and on May 
14th, 1904, they obtained an order for their 
ejectment and in due course ejected them 
and took possession of the land. The 
plaintiffs in the present case claimed to have 
acquired the rights of the fixed-rate tenants 
and so to have become themselves fixed-rate 
tenants of the land. The Subordinate Judge 
was of opinion that this was a suit by 
tenants, who had been ejected otherwise than 
in accordance with the provisions of the 
Tenancy Act, against their land-holders for 
recovery of possession of a holding within 
the meaning of section 79 of the Tenancy 
Act. From the facts stated above it appears 
that the plaintiffs have never in fact held 
possession of the land in suit. It has been 
held by this Court in several cases that a 
person who lias been constructively in 
possession of a holding may be regarded as 
having been ejected within the meaning of 
section 79 of the Tenancy Act and, therefore, 
must sue under that section, if he wishes to 
recover possession of the holding. IV e 
need not review the rulings cited to us, for it 
seems to us quite clear that in the present 
case it is impossible to hold that the 
plaintiffs have ever been even in constructive 
possession of the holding. The persons 
whose rights they claim to have acquired 
were ejected by the landlords in May 1904. 
The plaintiffs did not purchase the property 
till March 1307 and they do nut profess to 


have gone anywhere near the property till 
October 1907. As the plaintiffs do not 
assert that they have ever actually held 
possession of the land and it is impossible 
to hold that they have ever been even 
constructively in possessoin of the land, we 
cannot hold that they have been ejected 
within the meaning of section 79. We 
express no opinion whatever on the merits 
of the case, but we are of opinion that the 
suit was maintainable in the Civil Court 
and that the order of the Subordinate Judge 
cannot be maintained. We allow this 
appeal, set aside the order of the Subordinate 
Judge and remand the case to the Subordi¬ 
nate Judge for trial according to law. Costs 
here and hitherto will be costs in the cause 
and will include in this Court fees on the 
higher scale. 

Appeal allou'ed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Petition No. 128 of 1913. 

January (>, 1915. 

Present :—Mr. Stuart, A. J. C. 

LALTA SINGH —Plaintiff — Applicant 

versus 

Prince Mirza HUMAYUN QADAR and 

another—Defendants— O pposite P akt y . 

Oiulh Rent Act (XX.ll of 1886), 108 (10)— Declare - 

tion that plaintiff is not tenant hut under-proprietor , 
suit for , maintainability of—Jurisdiction of Civil and 
Revenue Courts. 

Section 108 (10) of the Oiulh Rent Act applies not 
only to under-proprietors whose rights as such have 
been declared by a competent Court or admitted by 
the superior proprietor, but also to persons who claim 
to be under-proprietors but are asserted by the 
superior proprietor to be tenants. And such persons 
cannot sue in a Civil Court for declaration of their 
title to under-proprietary rights until they have 
instituted a suit in the Revenue Courts under section 
108 (10) of the Oudh Rent Act. L p. 304, col. 1.] 

Khadini Husain, v. Musammat Jamil Bibt> 7 Ind. C'as. 
608; 13 O. C. 188, followed. 

Application against the order of the District 
Judge, Lucknow, dated 26th June 1913, up¬ 
holding that of the Munsif, South Lucknow, 
dated 24th April 1914. 

Babu Salig ' Ram, for the Appellant. 

Babu Bisheshwar Natli , for the Opposite 
Party. 
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JUDGMENT.—In this case the applicant 
alleges that he is a ehnkdar and as such an 
under-proprietor of the land in question. The 
lessees of the superior proprietors sued him 
for rent in a Kent Court and obtained a 
decree against him. Subsequently they applied 
to eject him from possession of the land, 
treating him as a tenant. He asserted that 
he was an under-proprietor and contested 
their right to eject him by a suit under 
section 108, clause 8, Act XXII of 188b. 
His suit was dismissed and the ejectment 
was upheld. He has now attempted to come 
into the Civil Court to obtain a declaration 
that he is an under-proprietor in possession 
of the land. 

It is laid down in Kluul/nt Hotnin 
v. Mnsmnmat Jamil Ifihi tl) by a Bench 
of this Court that the application of 
■section 1C8, clause 10, of the Oudh Kent 
Act is not confined to under-proprietors 
whose rights as such have been declared by 
a competent Court, and that not only a 
person who has been declared to lie an under¬ 
proprietor under a Settlement Court decree 
and a person whose under-proprietary rights 
are admitted by the superior proprietor, but 
also a person who claims to be an under¬ 
proprietor and who is asserted by the superior 
proprietor to be a tenant, has a right to 
sue for recovery of occupancy of land from 
which lie asserts that he has been illegally 
ejected under the provisions of section 108, 
clause If), and that it is not open to him to 
assert his title to under-proprietary rights in 
a Civil Court until he has instituted a suit 
under section 108, clause It). The facts in 
this case make that decision absolutely 
applicable, and according to the view taken 
in that decision, this application must fail. 
1 he learned Counsel for the applicant has 
endeavoured to distinguish the facts in the 
present case, but lit* lias not succeeded in 
establishing that there is any distinction. 
His main point is that, as the land in ques¬ 
tion is land which accreted to the mahal by 
alluvion, the provisions of section 108, clause 
10, would not apply to it. 1 cannot accept 
this argument. Cor the above reasons 1 
dismiss this application. I lie applicant will 
pay his ow n costs and those of the other side. 

Application rejected. 

(1) 7 I ml. Cus. 008 ; 13 0. C. 188. 


CALCUTTA HIGH COURT. 

Civil, Rule No. 451 of 1914. 

December 15, 1914. 

Presenti —Justice Sir Herbert Carnduff, 

KT., and Mr. Justice Chapman. 

MOHABIR PERSHAI.) CHOWDHURY and 

a not ii e u—Pi ,a inti ffs—Resfox dents— 

Petitioners 

versus 

CHANDRA SHKKAR SAMAI— Defendant 
—Appellant—Opposite Party. 

I'iril Procedure Code (Act V of 1 908 ) , .*.»•. 151,152, 

•'■■'7 M<>rty<itjtylecree—Property formed into neic 

inulisil —Xcir description not (firm in decree _ Amend. 

mrnf oj decree—Failure of justice . 

A decree fur tlie sale of a mortgaged property 
w I lie) i was originally an undivided share in a mahal 
and was so described in the mortgage-deed, hut 
which was before the institution of the suit formed 
into a separate mnloif was passed describing the 
property ns in the deed. On an application 'being 
made for amending the decree so as to give the now 
description of the mortgaged property; 

Held, that the Court had jurisdiction under section 
151 of the Code of Civil Procedure to amend the 
decree to prevent mockery and travesty of justice 
[p. 305, col. 1. ] * ' 

Appeal from Original Decree No. 87 of 
1912, being an appeal preferred against tlmt 
of the Sub-Judge, third Court, Patna, passed 
in Suit No. 41 of 19CJ and dated the 18th 
May 1908. 

Dr. Push liehari Ghosh, Babus I’makali 
Miikherjee and Ahani Bhnsan Mukherjee, for the 
Petitioners. 

The Dou ble Sir 8. P. Sinhu and Babu 
Bujemtra Pershad , for the Opposite Party. 

JL DOME NT. — This was a Rule calling on 

the opposite party to show cause why we 

should not amend a decree of this Court 

which is now under execution, it was heard 

at length on the -ml instant, when 

at the suggestion of the petitioner who has 

also sought for a remedy by appealing 

to this Court against the refusal of the 

lower Court to execute liis decree, wo 

reserved judgment and intimated that we 

would dispose of both the appeal and the 

Kule together. On further consideration, 

however, and in view of the delay which 

the course suggested will involve and of the 

circumstance that the question now raised 

is totally different from that raised by the 

appeal, wc are strongly of opinion that we 

ought to deal with the latter as soon as 
possible. 
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The decree was for the sale of certain 
property, which was originally an undivided 
share in a rnahal bearing Tonzi No. 588 in 
the Patna Collectorate and is so described 
in the mortgage-deed, but which was -before 
the institution of the suit formed into a 
separate niahal bearing Tonzi No. 2014 970b. 
No mention of the change was made during 
the proceedings in the trial and Appeal 
Courts and our decree naturally and properly 
followed the description in the deed. The 
result is that the decree has so far been 
found to be waste paper and we are asked 
to make the necessary amendment. 

For the opposite party Mr. Sinlia has 
argued that the only provision of the Code of 
Civil Procedure, 1908, under which this 
could be done is section 152 and that that 
obviously lias no application. In this he 
is, we think clearly right, but we are unable to 
yield to his further argument that if this 
special section cannot be applied we cannot 
fall back upon and apply the general pro¬ 
vision saving our inherent 'urisdiction to 
be found in section 151. For section 151 
expressly declares that ‘’nothing in this 
Code” and, therefore, nothing in the next 
section 152 ‘ shall be deemed to limit or 
ortherwise affect the inherent jurisdiction 
of the Court to make such orders as may 
be necessary for the ends of justice or to 
jirevent abuse of the process of the Court.” 
And it seems to us that, if ever there was 
a case of justice calling for our intervention 
in order to prevent mockery and travesty of 
itself, this is one. The facts are admitted 
and on the merits all that can be suggested 
is that the petitioner had a sinister motive 
in deliberately giving the misdescription, 
but we Confess ourselves wholly unable 
to conceive how it can possibly have been 
so, while we cannot see that the 
opposite party has been in any way 
damnified or prejudiced in the slightest 
degree. 

We make this Rule absolute with costs 
and amend the decree by including in it 
•both the old and the new .description of the 
•-.mortgaged property and we fix the hearing- 
fee, at five gold mohiirs. 

A * " - • Rule made absolute. 

i 

* - 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1000 of 1911. 

December 10, 1914. 

Present: —Mr. Justice Holm wood and 
Justice Sir Herbert Carnduff, Ivr. 

MAHANTA HU NOLAN SARAN— 

P L AIN TIF F- A P P K L L A N l’ 




SHE0NATH MAHTO and utheps— 

D E FE N DA NTS— R E S Pu X D E X T S . 

(iijt hi / a tenant .< widutr — Poi/itession hi/ donee _ 

Death oj donee--Re# it motion hi/ widow—Eicctnient 
liability of. ' ’ 

flie widow of an original tenant made a gift 

ot her husband s tenancy in absolute title and 

permanently to a stranger who, after enjoying it 

foi three years, died. On his death the widow 

resumed the tenanev: 

«. • 

i 

Held, that by merely occupying the land on the 
death of the donee without proving herself an heir, 
she could not acquire any right of tenancy in the land 
m question, and, therefore, she was liable to ejectment 
by the zemindar. ' p. 30(5, col. 2 “ 

Appeal against the decree of the Additional 
District Judge of Patna, dated the 14th of 
January 1911, reversing that of the 
Munsif, second Court of that place, dated the 

13th of June 1910. 


Ha bus Lmakah Mu khei jee and tdurendranatk 
Oho*al % for tlie Appellant. 

Mr. M. Khurslied Hussain, for the Respond¬ 
ents. 


JU DGMENT.—This second appeal arises 
out of a suit brought by the plaintiff as the 
mjiltk of the village to eject the defendants 
Nos. 1 to 4 as trespassers. We are now 
only concerned with defendant No. 4. The 
Munsif in the first Court held that the 


defendants had failed to prove any tenancy, 
or rather the plaintiffs’s title as zemindar 
has been admitted and proved, and, there¬ 
fore, gave a decree to the plaintiff. In appeal 
the learned Additional District Judge has 
held that the defendant, who is the widow of 
the original occupancy raiijat , has established 
her title to the disputed land as occupancy 
tenant and, therefore, the plaintiff's suit must 



It appears that the defendant No. 4 was 
the widow of the * original tenant, Dular 
Chand, and in the view Nve take of * the case 
it is- unnecessary to ‘consider* the questions 
that have been incidentally argued,- whether 
the holding of 1 biglia 18 cottalis. forms a com¬ 
plete raiyati holding ‘in the * plaintiff's tukhta 
• - • • 0 * • _ • 
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and whether there is a custom of transfer¬ 
ability in the village. W e were at first in¬ 
clined to think that these questions would 
have to be decided, but in the simple view 
°f the case that the widow made a gift in 
absolute title and permanently to one Gaja- 

dlmr Mahton, who enjoyed this piece of land 
and other portions of Dular Chand’s holding 
for nearly three years, and that on his 
death the widow resumed these lands with¬ 
out any legal title whatever, certainly not 
as the heir of Gajadhar, it is difficult to see 
how the learned Judge's finding, that Sheo- 
ruttan as widow of Dular Ohand has 
established her title to the disputed land, 
can be supported. By the tamliknama she 
lost all right to the land that she gave to 
Gajadhar, and she has, as the learned Judge 
rightly points out, now to show how she 
again became the tenant of the plaintiff. By 
merely occupying the land upon the death 
of Gajadhar without ostensible heirs she 
could not acquire any right of tenancy in 
this land. She is, therefore,in this view of. 
the case a person who is upon the 
zr.mtndar's land without any subsisting title 
and, therefore, liable to ejectment and it 
being found that plaintiff is sole landlord 

of the piece of land in suit, he is entitled to 
succeed. 

In this view the appeal must be decreed. 
I'he judgment and decree of the lower 
Appellate Court must be set aside and 
those of the Munsif restored with costs in 

all Courts. 


Appeal dec recti. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 225 of 1913. 

February D, 1915. 

Present :—Sir Henry Richards, KT., Chief 
Justice, and All*. Justice Tudball. 

DIN DAYAL—I) keen pas t—Appellant 

reruns 

RAMPHAN —Plaintiff and another— 
De fen pan t —Re s pun p e n rs. 

p'rv-cmfUon suit by one co-shUrcr aijainst another 


—Custom, pmo/ of—Burden of proof —Wajib-ul-arz 
rntnj, production of. irhcthvr sufficient —Karibi and 
bauli, meiuiiiu/s of. 

In a suit, for pre-emption against another co-sharer 
it lies upon the plaintiff to prove not only that a 
custom of pre-emption exists, but that there is a cus¬ 
tom under which he lias a right to pre-empt as 
against another eo-sharer. [ p. 30(3, eol. 2.] 


Therefore, in such a ease the mere production of an 
entry in a tvajib-ul-arz the meaning of which is more 
than doubtful, is not sufficient to discharge the onus 
which lies on the plaintiff, [p. 307, eol. l.j 


The expressions karibi and baidi are ambiguous 
expressions and they may refer to nearness or 
distance in space or nearness or distance in 
relationship, [p. 30(3. eol 2.] 


First appeal from an order of the Judge 
of Azamgarh, dated the 31st July 1913. 


Mr. Iqbal Ahmad , for the Appellant. 
Mr. Hamilton , for the Respondents. 


JUDGMENT.—This appeal arises out of a 
suit for pre-emption. The plaintiff and the 
vendee are both co-sharers and the former 
stated in his evidence that he was also a 
relation. An entry in the wajib-nl-arz records 
a right of pre-emption first in the hissadar 
kart In and then htssadar baidi. It appears 
that at one time there were a number of sub¬ 
divisions of the mahal which have now 
ceased to exist. The Court of tirst 
instance dismissed the plaintiff's suit, 
holding that a custom giving the plaintiff a 
preferential right over the defendant was 
not proved. The lower Appellate Court 
reversed the decreee of the Court of 
first, instance ami remanded the case. The 
vendee comes here in appeal. 


We think that the decree of the Court 
of first instance was correct and ought to 
be restored. It. lay upon the plaintiff to 
prove not only that a custom of pre-emption 
existed, but that there was a custom under 
which he had a right to pre-empt as 
against another co-slmrer. The only 
evidence he adduced was the extract from 
the icajib-ul-arz. This extract cu'.Tto.i 
the expressions "karibi" and "baidi". They 
are ambiguous expressions which may refer 
to nearness or distauco in space, or 
nearneess or distance) in relationship. The 
opening paragraph of the plaintiffs own 
plaint would seem to show that he then 
attributed the meaning of “space” to 
the expressions and not that of “relationship”. 
f l he written statement of the defendant 
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shows that he also attributed this meaning 
to the expressions. In our opinion it 
cannot be said that the plaintiff by 
production of an entry, the meaning of 
which was more than doubtful, discharged 
the onus which lay upon him. 

We allow the appeal, set aside the 
order of the Court below and restore the 
decree of the Court of first instance with 
costs in all Courts. 


A decree for a declaration that the principal defend¬ 
ant is neither a superior nor an inferior proprietor 
in the village, is good, although the plaintiff is 
owner of onlv one half of the village, if the mort¬ 
gagee in possession of the remaining half is implead- 


Appeal from the decree of the Subordinate 
Judge, Gonda, dated 30th March 1912. 

Nawab Mirza Sadiq Alt Khan, for the . 
Appellants. 

Mirza Sami Fllah Beg, for the Respond- 


Appeal allotved. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 66 of 1912. 

March 31, 1914. 

Present :—Mr. Lindsay, J. C. and 
Mr. Stuart, A. J. C. 

RAM AUTAR and others—Defendants— 

Appellants 

versus 

Raja ABUL HASAN KHAN— Plaintiff- 

Respondent. 

Cause of action, accrual of—Declaration that defend¬ 
ant is not proprietor, superior or inferior, suit for— 
Limitation, starting point of—Jurisdiction of Civil and 
Revenue Courts —Declaration that defendant is or is not 
agricultural tenant, suit for, maintainability of—Plaint¬ 
iff owning half share in village, when entitled to 
declaratorg decree against rights of defendant in 
village — Decree, declaratory, validity of. 

The cause of action for a suit for a declaration that 
the defendant is not a proprietor or an under-proprie¬ 
tor, does not necessarily accrue to the plaintiff at the 
time when the defendant asserts the title implying 
that lie is not liable to ejectment and that assertion 
finds place in hhexcat entries, until that assertion is 
put forward as a substantial defence in ejectment 
proceedings before the Revenue Court, [p. 308, col. 2.] 
Budesab v. Hanmanta, 21 B. 509, referred to. 

A Civil Court is entitled to declare that a pers&i is 
or is not an agricultural tenant, even though the 
Revenue Court has exclusive jurisdiction to determine 
the nature of the tenancy and to eject that person. 

Tp. 309, col. 1.] • „ 

Raghubar v. Raja Rampal Singh, 3 0. C. 3«5 and 

Maheshwar Parshad v. Muhammad Ewaz AU Khan, 3 
Ind. Cas. 200; 13 C. W. N. 1093; 10 C. L. J. 

133; 11 Bom. L. R. 868; 31 A. 394 (P. C.); 6 M. L. T. 
168; 19 M. L. J. 442; 12 O. C. 293, referred to. 


ent 

JUDGMENT.—This is an appeal against 
a declaratory decree to the effect that 
the appellants have no proprietary interests, 
inferior or superior, in the village of Barahra 
Jot. The appellants are members of a 
Brahman family descended from a certain 
Bhawani. In 1869 Harbans, son of Bhawani, 
instituted a claim in the Settlement Court 
for nankar and dailyak against the superior 
proprietor of the village. This claim was 
dismissed on a finding that Harbans had 
no rights in the village as a sub-proprietor. 
In 1871 the Court of Wards, as Manager 
of the village on behalf of the superior 
proprietor, issued a notice of ejectment against 
Harbans. He objected allegingsub-proprietary 
title. An issue was framed as to whether 
he had any title in the village, and it 
was decided that he had no title of a 
sub-proprietary nature. In 1874 Munna, a 
grandson of Bhawani, made a claim in the 
Settlement Court for a hirt right in the 
village. That claim was also dismissed. 
In 1885 the superior proprietor of the 
village issued a notice of ejectment against 
Brij Lai, son of Harbans, in respect of 
11 bighas 14 bisicas, of which he was in 
possession. He objected alleging a right 
as thekadar for the year 1293 Fasli. His 
objection was allowed with respect to S 
bighas 10 biswas only. In September 1903 
an application was made to the Tahsildar 
for the substitution of the names of Ram 
An tar, Ram Prakash, Indar Datt, 
Parmeshwar, minor under the guardianship 
of Ram Autar, Ram Sudh and Mathura 
Prasad, members of the same family, in 
place of the names of Brij Lai and Ram 
Nidh, deceased. There is nothing to show 
the exact capacity in which the names of the 
deceased persons were entered in the kheioat . 
Their names were apparently entered as theka- 
dars. When the application for mutatjoft was 
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made, a certain Nasir Ahmad, stated to be 
an agent of the superior proprietor of 
half the village, and a certain Maulvi 
.Muhammad Abdussami, stated to be an 
agent of the Jialrarapur Estate which 
held a mortgage over the remaining half 
of the village, deposed before the Tahsildar 
that the family to which the applicants 
belonged were thvfo.nlarau (Imrami, that is 
to say, perpetual lessees uftlie village. The 
application was granted. There is nothing 
to show that the names of the applicants 
were entered as perpetual lessees. The 
superior proprietor of half the village was 
apparently under the impression that the 
names of the applicants had been entered 
as perpetual lessees, for in 19U6 an 
application was made on his behalf for 
correction of the hhricnt. This application 
was refused, on the ground that it was 
his duty to have appealed against the 
correctness of the entry made in 19(Jo and 
that as he had failed to do so, it was not 
open to him to apply for subsequent 

amendment. In 1908 the Court of Wards 
in charge of the village on behalf of the 
superior proprietor, and the Jlalrampur 

Estate, issued a notice of ejectment against 
the appellants in respect of the rights 

that they possessed in the village. The 
validity of this notice was contested in the 
Revenue Court, which decided that the 
appellants were perpetual lessees of the 

village, and that they could not be ejected 
by a notice issued under the provisions 
of the Oudli Rent Act. On the loth August 
1911, the suit in question was brought 
for the ejectment of the appellants, and 
for a declaration that they had no rights 
as proprietors or under-proprietors in the 
village in question. 

The learned Subordinate Judge dismissed 
the suit for possession and decreed the 
declaration as prayed in the plaint. The 
present appeal is preferred. 


The appellants have set up that they 
are perpetual lessees by virtue of a lease 
alleged to have been executed in theii 
favour more than a hundred years ago. 
They tiled a document which they asserted 
was such a lease. The learned Subordinate 
Judge reJused to accept the document as 
genuine. We agree with his finding upui 
this point. The document in question has 
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been produced in this ease for the first 
time. If it wore genuine, it would have 
assisted the appellants' predec^ssors-in-title 
in every portion of the litigation to which 
we have referred. It appears inconceivable to 
us that, if tin’s document bad been genuine, 
it would not have been produced at the 
time of the First Regular Settlement, 01 
during subsequent settlement proceedings, 
or in the course of the previous litigation. 
The document was not capable of proof 
on the allegation that it was over a hundred 
years old, but we see no reason to presume 
its genuineness. Upon the facts we are 
able to come to an affirmative finding 
that it has been fabricated. The remaining 
evidence to support the plea that the 
appellants are perpetual lessees of the village 
in question consists of the depositions of the 
two agents. There is every reason to suppose 
that both these agents colluded with the appli¬ 
cants when the application for the correction 
of the khewut was made, and in the case 
of one agent we find that there is reliable 
evidence that he was actually bribed to 
make the statement which be made. In no 
circumstances was the evidence of either 
agent of value to prove that a perpetual 
lease existed, and we have no hesitation 
in finding on the facts that the appel¬ 
lants are not perpetual lessees of the 
village in question. 


The learned Counsel for the appellants 
has urged that the suit is barred by 
limitation. We find that it was open to 
the respondent to date bis cause of action 
Irom 190S when the Revenue Court refused 
to uphold the notice in ejectment. The 


cause ot action did not necessarily accrue 
in 19UG when the khcicut was corrected. 
An assertion of title by a tenant which 
would imply that lie is not liable to 
ejectment would not become effective 
against the landholder until such time as 
it was put forward as a substantial defence 
in ejectment proceedings. We are supported 
in this view by the decision in Ihulesab 
v. 1 Umnuiiita { l). The view taken of the law 
in that cast* was to t-lie effect that allegations 
by a tenant to the effect that , lie is not 
liable to ejection, do not necessarily throw 
upon a landlord the onus of refuting them 
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by suit (page 516) but that, when a suit for 
ejectment is filed, the period of limitation 
commences from the date when the plea to 
avoid ejectment is asserted in the proceedings. 

The learned Counsel for the appellants has 
also argued that the decree is bad in law, 
for the reason that a Civil Court in Oudh 
has no right to pass a declaration with 
regard to the status of an agricultural 
tenant, inasmuch as the question of the 
status of an agricultural tenant can be deter¬ 
mined only by a Revenue Court-. The law 
on the subject was stated by a Bench of this 
Court in Baghubar v. Baja Bam pal Singh (2). 
Subsequent decisions upon the point have 
followed the pronouncements made in the 
decision in that case. At page 369 in that 
judgment Mr. Spankie said: “ But, as far 
as I know, it has not been held that, where 
the Revenue Court has decided that the 
plaintiff is not a tenant, or has decided that 
he is a tenant, it has power to decide the 
question whether the plaintiff is or is not 
a tenant finally, and the Civil Courts cannot 
take cognizance of such question. It 
seems to me that, whichever way the question 
is decided by the Revenue Court, the party 
against whom it is decided can go into the 
Civil Courts and claim, if he is the plaintiff, 
a de?laration that he is not a tenant, or if he 
is the defendant, a declaration that the 
plaintiff is a tenant, and that the Civil Courts 
can make the declaration claimed. The 
Revenue Courts have, I think, exclusive 
jurisdiction to decide, where a tenancy is 
admitted, what the nature of the tenancy is, 
but where the existence of the relation of 
landlord and tenant is denied, I do not 
think that they have exclusive jurisdiction 
to decide as to the existence of such relation.” 
In the case of MalieshwarParshad v. Muhammad 
Ewaz A1 i Khan (3), their Lordships of the Privy 
Council decided that, where a Settlement 
Court had given a decree declaring a certain 
person the permanent lessee of the village, 
and where this decree was subsequently 
altered by the superior Appellate Court to a 
decree granting the applicants a farming 
lease for 30 years, although the holder of 
this lease could not be ejected except by a 

(2) ROC 365. 

(3) 3 Ind. Cas. 200: 12 0. 0. 293: 13 C. W. X. 1093; 
10 O. L. .1. 133; 11 Bom. L. R. 868; 31 A. 394 (P. C.); 
0 M. L. T. 168; 19 M\ L. J. 442; 36 I. A. 114. 


Revenue Court, the talukdar was entitled to 
a declaration in a 'Civil Court to the effect 
that the descendants of the lessee were not 
entitled to the rights of under-proprietors 
or to any rights other than those of tenants 
for a term of 30 years whose term has 
expired. This decision of their Lordships of 
the Privy Council covers the facts in the 
present case and justifies the decree of the 
learned Subordinate Judge who, while find¬ 
ing that lie cannot give possession of the 
village in question to the plaintiff-respondent, 
has decreed a declaration that the appellants 
are not entitled to proprietary or under¬ 
proprietary rights of any kind, including 
rights as perpetual' lessees. We, therefore, 
find against the appellants on the above 
point. 

The remaining point taken by the learned 
Counsel for the appellants is that the plaint¬ 
iff-respondent is owner of only one-half of 
the village in question. The assertion is 
correct, but as he joined the mortgagee in 
possession of the remaing half as a defendant 
in suit this circumstance does not invalidate 
the decree. 

These conclusions dispose of all the 
matters argued in appeal before us. We, 
therefore, dismiss this appeal. The appellants 
"’ill pay their own costs and those of the 
contesting respondent. 

A ppea 1 d is m issed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1211 of 1913. 

February 2, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

SAPTHARISHI REDDIAR and others— 

Defendants—Appellants 

versus 

The SECRETARY of STATE for INDIA 

IN COUNCIL, REPRESENTED BY THE 

COLLECTOR of TRICHNOPOLY— 
Plaintiff -Respondent. 

Contract Act (IX of 1872), n 70 —Plaintiff and de¬ 
fendant co-oicners of land irrigated from same source — 
Repairs effected by plaintiff—Defendant benefited by 
repairs — Contribution—Option to accept or refuse benefit, 
if necessary. 
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The pin in t iff and the dofondnnts lull c*c| 11 : 1 1 area- 
of land irrigated from tin* same source and cer¬ 
tain repairs hern me necessary for tlie preservation 
of t lie irrigation works. The plaintiff suliniitted 
an estimate of repairs to the defendants and called 
on them for a proportionate contribution. The 
defendants replied that they had no objection to 
the repairs being; done but they were under no 
liability to contribute and would not do so. The 
plaintiff effected the repairs ami brought the pre¬ 
sent suit to recover a proportionate share of tin 1 
cost from the defendants. It was found that the 
repairs were lawfully effected and the defendants 
were benefited by them and the plaintiff did not 
intend to do them gratuitously: 

7/c/d, that section 70 of the Indian Contract 
Act applied to the ease and the defendants were 
liable to contribute towards the cost of the repairs. 
Cp. 311, col. 2: p. 314. col. 1 

Do moth mi M mini in r \ . Srrrcfary of Stair for I ml in , 
IK M. 88; 4 iM. I>. .1. 205; Yoynnihal v. Xninn Pillni 
Marokayar, 3 Inti. Cns. 1 10; (i M. L. T. 1(52; 1ft M. L. 
.1. 489; 33 M. 15 and flnjnfiat hi Kristnn Chun lira Dm 
v. Srinivasa Chari u , 20 hid. Cas. 445; 25 M. L. .1. 433; 
(1914) M. W. N. 99; 14 M. L. T. 20, referred to. 

Per Ayliny , ./.—Section 70 of the Contract Act 
tines more than reproduce tin* English Law as laid 
down in ham/ilriyh v. Ilrnlhonit, 1 Sin. L. C. 141; 
Hob. 105; Moon* 806; llrmvnl. A Cold. 7 and it is tin* 
dutv of the Courts of India t<» have regard to the 
•cetion itself without cuusidering the restrictions 
imposed by the English Case-Law. ip. 311, eol. 1. 

Per Tyahji , ./.—There is no warrant for introduc¬ 
ing the necessity for option of declining or accepting 
the benefit in construing section 70 of tin* Indian 
Contract Act. p. 313, col. 1. 

Ynyanibal v. Xninn Pillni Mnrnknyn r, 3 Ind. Cas. 
110; 0 M.L.T. 102: 19 M. L. .1. 489; 33 >1. 15. dissented 
from. 


Second appeal against tlic decree of the 
Court of the Temporary Subordinate Judge 
of Triehinopoly, in Appeal Suit No. 25 1 of 
1912, preferred against that of the Court 
of the District Mun.sifof Namakal, in Original 
Suit No. 1 of 1910. 

Mr. T. l r . MnUmlcrishna hirr y for tin* Appel¬ 
lant. 

The 1lovornmml Picador , for the Respond¬ 
ent. 

J UDGMKNT. 

A VI.I MI, .1. — The farts of this case as 
found by the lower Appellate C< urt may 
he summarized thus. The plaintilf and 
defendants hold approximately equal areas 
of land irrigafed from the same souree—tin* 
Andapnram tank and the Karuvaffar anient 
and channel feeding the same. Certain 
ra pairs became necessary for the preservation 
of these irrigation works. The plaintiff 
prepared an estimate for the repairs, inform¬ 
ed t lie defendants that it was proposed ioelfeet 
them and called on them fora propoitionate 


contribution. The defendants replied that 
they had no objection to the plaintiff’s carry¬ 
ing out the repairs but that it was not 
customary for them to contribute to such 
repairs, and they declined to do so. The 
plaintiff then effected the repairs and 
brought the present suit to recover a pro¬ 
portionate share of the costs from the defend¬ 
ants, basing his claim on section 70 of the 
Contract Act. The only question is whether 
this section applies. 

That the repairs were lawfully effected 
is not disputed. That they were for the 
benefit of the defendants is also not disputed: 
and I can see no basis for the argument that 
because the plaintiff also benefited by them 
the section is inapplicable. Vide Damodara 
Mndaliar v. N oorotari/ of Shito for India (l). 
That the plaintiff did not intend to effect 
them gratuitrusly is found and there is 
certainly evidence to support the finding. It 
only remains to determine whether the defend¬ 
ants enjoyed the benefit of the repairs 
within the meaning nf section 70 and this is 
the crux of the whole controversy. The de¬ 
fendants (appellants) rely on the ruling of 
8a nka ran Nair, J., in Yog am ha I v. Xaina 
Pillni Marakagar (2) that a person 
cannot be said to have enjoyed a benefit 
within the meaning of section 70, Contract 
Act, unless he has had an option of 
accepting or rejecting it. The plaintiff-res 
pendent on the other hand draws attention to 
the views expressed by Miller and Sadasivn 
Aiyar, JJ., in (lajapnthi Krislua Chen dr a Poo 
v. Srinivasa ('harln (3). 

I think there can be no question t-lmt the 
judgments in these cases indicate a very 
substantial difference of opinion between the 
learned Judges who disposed of them. The 
wording of section 70 is very wide indeed. 
It might even he contended that it covered 
the case of a benefit forced on a man against 
his will as long as the act conferring it was 
not unlawful : though in view of the 
obligatory nature of the words “is bound to 
make compensation,” that is an interpretation 
which any Court would be loth to adopt. 
That some more restricted meaning should l>e 


(H IS M. 88; 4 M. L. J. 205. 

12) 3 I ml. Cas. 110; 33 M. 15; 0 M. L. T. 102; 19 
M. L. .1. 189. 

l3 i 20 1ml. Cas. 445; 14 M. L. T. 20:25 M. L. J. 433; 
(1911) M. W. N. 99. 
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given to it is in fact recognised by both the 

learned Judges in the later case as well as in 
Damodara Mudahar v. Secretary of State for 
India (1). Miller, J., in effect holds (1) that it 
is not necessary that the beneficiaries should 
exercise the option of accepting or declining 
the benefit before it is conferred and (2) that 
if he enjoys afterwards without objection, lie 
must be presumed to accept it. Sadasiva 
Aiyar. J., is careful to state that if the 
benefit is conferred notwithstanding notice of 
protest of-the man benefited that he did not 
want the benefit proposed to be conferred on 
him, the act could not be said to have been 
done on his behalf.” But both learned 
Judges appear to differ from Sankaran Nail 1 , 

J., in holding that section 70 does more than 
reproduce the English Law as laid down in 
Lampleigh v. Brathwait (4) and that it is 
the duty of the Courts in India to have 
regard to the section itself without consider- 
ing the restrictions imposed by English Case- 

Law. t ... 

In this respect 1 am inclined to agree with 

them and there can be no doubt that this 
application of the principles enunciated by 
either of the learned Judges to the present 
case would entail the dismissal of the appeal. 

I find some little difficulty in construing the 
defendants’ letter, Exhibit 6, into an acceptance 
of the benefit, but it is clear that the defend¬ 
ants enjoyed the benefit without objection 
and in the view taken by Miller, J., must be 
held bound to contribute. Sadasiva Aiyar, J., 
takes as it seems to me’ an even stronger 
view than Miller, J., and his interpretation 
of the section would undoubtedly cover the 

present case. 

On the other hand there are passages m 
Sankaran Nail', J.’s judgment in Yogambal v. 
Naina Pillai Marakayar (2) which seems 
to indicate that he would have held the facts 
of the present case to disclose the exercise 
by implication of an option to accept the 
benefit. I refer to the portion of his 
judgment in which he considers the effect 
of the earlier case reported in Damodara 
Mudahar v. Secretary of State for India 
(1) The facts of that case are practically 
indistinguishable from those of the case be- 
fore us: and the learned Judges Collins, C. J., 
and Shephard, J. (with whose judgment 1 

(4) 1 Sm. L. C. 141; Hob. 1C5; Moore 866; Brownl. 
& Gold. 7. 


respectfully agree) hold section 70^ to be 
applicable, although according to English 
Law the suit would not have been sustain¬ 
able. Sankaran Nair, .T„ does not say the 
decision in that case was wrong but on his 
own interpretation accepts it as correct. 

He says: 

“He (the person benefited) must have 
been held liable, therefore, on the facts of the 
case, that repairs were necessary for the 
preservation of the tank and there would 
have been no water in the tank for 
irrigation but for such repairs, and when, 
therefore, the zamindat elected to use the 
water available only on account of such 
repair, he must be taken to have adopted 
the plaintiff’s act and enjoyed the benefit 
thereof. It was also found that he was a 

consenting party/’ 

The meaning of the latter sentence is 
somewhat obscure. There is nothing in 
the judgment in Damodara Mudahar v. 
Secretary of State for India (1) suggestive 
of consent except such as can be implied 
from the absence of express objection, and 
the learned Judges distinctly say that 
actual * consent need not be proved. Mr. 
Justice Sankaran Nair somewhat amplifies 
the brief statement in the earlier judgment 
that “the repairs were necessary for the 
preservation of the tank : but the amplifi¬ 
cation is merely explanatory ; if repairs are 
necessary for the preservation of the tank 
(and that is the specific finding in the 
present case also), this implies that 
if they are not executed the tank would 
become useless and without water. 1 here 
is in fact specific evidence in the pre¬ 
sent case that if the work had not been 
carried out, the anicut would have 
been washed away and the bund of 
the tank in danger. I see no reason to 
doubt that this was what the lower 
Courts had in mind in finding the repairs 
necessary for the preservation of the 

tank. 

It would appear then that there is 
nothing in the exposition of the law by 
Sankaran Nair, J„ which would assist the 
appellants in the present case and that 
being so, I do not think we are called 
upon to refer an abstract question of law 
to a Full Bench. Our attention has been 
drawn to a more recent case, Rajah of 
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Pittnpnr v. Secretary <>f State (.•*)), in 
which the* same learned Judge (Sankaran 
Nair, J.) has again discussed the point ; 
but t do not find any material addition 
in the later judgment t<> what is expressed 
in the earlier one. 

I would dismiss this appeal with 
costs. 


Tyaiui, J. — The plaintiff and defendants 
have been found to be co-owners of a 
tank which the plaintiff has repaired; 
and the plaintiff has obtained a decree for 
compensation for part of the expenses of 
the repairs, under section 70 of the Indian 
Contract Act. The validity of this decree is 
questioned before us. 

The finding of the lower Appellate 
Court is comprehensive, and couched in the 
very terms of section 70. In this Court, 
therefore, the defendants can question the 
decree in favour of the plaintiff, only on 
the ground that there was no evidence in 
support of the finding or of any integral 
portion of it. It is not questioned that the 
repairs were lawfully done. The arguments 
on behalf of the defendants can, therefore, 
be conveniently considered under three 
heads, ri:., whether there was any evidence 
for holding : 


(1) that the repairs were done by the 
plaintiff for the defendants; 

(2) that the plaintiff did not intend to 
do the repairs gratuitously ; and 

(3) that tin* defendant s enjoyed the 
benefit of the repairs. 

It is admitted that each of these three 
facts must be established by the plaintiff 
before he can take* advTillage of section 

70. 


With reference to the first two ques¬ 
tions if is clear that the plaintiff was 
also interested in the repairs. In Mich a 
case, as observed in Yoyainbal v. Nain,. Villni 
Markayar (2) the Courts will not from the 
mere fact that the defendants have benefited 
by the plaintiff's act, presume that the work 
was done for the defendants or that it was 
done in expectation of payment; if the 
plaintiff h as done the work for himself 
he would clearly not expert any payment. 
1 he documents in the present case, however, 
leave no doubt that the repairs were done 


( 5 ) 20 Tad. Cos. 10 M. h. T. .W>. 


as much for the defendants as for the 
plaintiff [see Damodnra Mud ah'ar v. Secre¬ 
tary of State far Judin (1) J and that there was 
no intention on the part of the plaintiff to 
do the repairs gratuitously. 

With reference to the third circum¬ 
stance I have mentioned above, though 
there is conflict of opinion, no exception 
has been taken to the following remark 
in Damoilara Mndaliar v. Secretary of 
State for Indie. (1); 

" It is plain that the section ought not 
to be so read as to justify the officious 
interference of one man with the affairs or 
property of another, or to impose obliga¬ 
tions in respect of services which the 
person sought to be charged did not wish 
to have rendered." 

The difference of opinion arises in the 
effort to read the section so as to justify such 
interference, and to prevent such obliga¬ 
tions being imposed. 

In Pamodara Mndaliar v. Secretary of State 
for Judin (I) attention was drawn to the 
necessary elements of fact involved in the 
section, and to the distinction between 
cases where the plaintiff himself has an 
interest in doing the act, of which the 
defendant is alleged to have enjoyed the 
benefit, and where the plaintiff has no 
such interest. But in Yognmbal v. Naina 
Pi Uni Marakaynr [2) Sankaran Nair, J., with 
whom Munro, J., agreed, went further and held 
that “a person can be said to enjoy a benefit 
under the section only by accepting a 
benefit when he has the option of declining 
or accepting" (page 20). These words 
strictly considered seem to me to put too 
great a strain upon the words such 
other person enjoys the benefit thereof." 
It may be that “enjoying" implies ^some¬ 
thing more than what happens if a benefit 
results without any adoption on the part 
of "such other person 'of any act by which 
he takes advantage of the benefit. If 
this is a correct interpretation of the word 
enjoy," then the third requirement of 
the section to which I have referred nbave 
may bo analysed into two component 


parts ; — 

{a) that the not of the plaintiff is calculated 
to have results which may confer a benefit on 
the defendant ; and 

(/•l that the defendant has availed himself 
of such beneficial results, 
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Yet [ can see no warrant for introducing 
the necessity for an option of declining 
or accepting the benefit. It may be that 
the defendants have availed themselves of 
the results of the plaintiff’s acts because 
the defendants could not do otherwise. They 
would still be said to have enjoyed the 
benefit. It seems to me that the view 
alluded toby Miller, J., in Gajapathi Kristna 
Chandra Deo v. Srinivasa Cliarlu (3j is 
the correct one and the attitude of the 
defendant towards the results of the acts 
which are alleged to have been beneficial 
to him, (including the circumstance whether 
the defendant had the option of accepting 
or declining the alleged benefits of the 
act) can only be relevant to the question 
whether the plaintiff did actually confer a 
benefit upon the defendant. It would 
seem,” says Mr. Justice Miller to be a 
sufficient answer to the plaintiff’s claim if 
the defendant declined the benefit which 
it was proposed to thrust upon him.” He 
may be taken to be the best judge of 
what is beneficial to himself in ordinary 
cases and could not in such cases be said 
to have enjoyed a benefit which was no 
benefit. On this ground or on the grounds 
that in such cases the payment is not 
really made for the defendant, may be rested 
the cases which decide that unless the de¬ 
fendant is willing to accept the benefit, the 
payment will not be recoverable under the 

section. 

Hence where some act is done by the 
plaintiff (1) under such circumstances that 
the defendant has had the option of either 
availing himself of the results of that act, 
or of remaining in the same position in 
which he would have been if the act had 
not been done and where having such 
option, the defendant has chosen the former 
alternative, the proof of the exercise of 
such option satisfies the requirements of 
section 70 of the Indian Contract Act : 

‘ the defendant cannot then deny that he 
“ enjoyed ” the results of the plaintiff’s 
acts or that the results were “ benefits ” 
so far as he was concerned. But (2) in 
the converse case, where the defendant has 
not had any choice, so that he could not 
have prevented the plaiutiff doing the act, 
nor avoided (even • if he had desired it) 

•• being affected by its results,-the plaintiff 


must establish that as a matter of fact 
his act resulted in a benefit to the defendant. 
Finally (3) when the defendant has (as 
suggested by Sadasiva Aiyar, in the 
same case at page 439) given notice of 
protest, then not only would the act not 
be said to be on his behalf, but it may 
well be inferred that it was not for his 
benefit. In this view the fact whether or 
not there was an option to the defendant 
to enjoy the benefit of the plaintiffs act, 
would supply strong indications as to 
whether the act really brought any bene¬ 
fit to the defendant, or whether lie is sought 
to be made liable to pay compensation 
for some act in which he was not inter¬ 
ested and whether the plaintiff seeks 
re-payment of expenses alleged to be incurred 
on behalf of the defendant, which the 
defendant would not have considered worth 
incurring if he had been consulted. 

The absence of any option to the 
defendant may place a heavier burden on the 
plaintiff to prove that his act really re¬ 
sulted in a benefit to the defendant. But 
the absence of such an option cannot, it 
seems to me, by itself prevent the result 
being considered a benefit to the defendant 
or prevent the defendant being said to 
have enjoyed the benefit, should it be found 
that the results reached the defendant and 
were beneficial to him. 

The repairs in the present case were 
urgently necessary for the very preserva¬ 
tion of the tank. Prior to undertaking 
the repairs, the plaintiff informed the 
defendants of his desire to do so, and after 
stating that the defendants were bound to 
contribute to the expenses, informed them 
that they would be required to contribute. 
In reply the defendants answered that they 
had no objection to such repairs being 
carried out by the plaintiff, and added: 
“ To the question whether we have any 
objection to contribute our share of the 
charge of the said repairs, our answer 
is that we never used to contribute the 
said share and that there is no reason to pay 
the same.” 

It was open to the plaintiff's Counsel 
to argue as he did that the defendant’s 
present plea is inconsistent with the attitude 
then taken up by them, The defendants 
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now say that the alleged benefit of the 
repairs is thrust on them ; they then said 
that they were entitled to enjoy the bene¬ 
fit as a matter of right without contribut¬ 
ing to the expenses, and implied that they 
would so enjoy it. 

Moreover, there is a finding that the 
repairs were urgently necessary for the 
tank and that but for the repairs the tank 
was in danger of breaching and of over¬ 
flooding the lands of the defendants ; it 
is not denied that tin* repairs were carried 
out after notice to the defendants, and 
after they had been informed that they 
would have to contribute to the expen¬ 
ses ; it is not alleged that there was any 
repudiation by the defendants or anything 
to show that they honestly did what may 
reasonably be expected to be done if they 
had really intended to renounce the benefit 
of the repairs rather than contribute to 
the expenses or if they had intended t»> 
continue in tin* same position hi which 


they would have been but for the repairs. 
It seems to me to In* clear, therefore, that 
the defendants cannot deny either that the 
repairs have resulted beneficially to them 
or that they have availed themselves of 
those results. Though the plaintiff did not 
specifically call upon the defendants to 
declare whether they would or would not 
enjoy the benefit of the repairs, the de¬ 
fendants left no doubt on the point that 
they did intend to enjoy the benefit. 


In my opinion, therefore, the finding that 
the defendants enjoyed the benefit, of tin- 
plaintiff's act within the terms of section 

70 of the Indian Contract Act was justified 

b.v the evidence and the appeal should he 
dismissed with costs. 


-«I pponl dismissed. 


CALCUTTA HIGH COURT. 
Second Civil Appeals Nos. 1093, 3087 and 

306S of 1912. 

August 31, 1914. 

/Vwh/:—M r. Justice 1). Chatterjee and 

Mr. Justice Walmsley. 

In Appeal No. 1093 of 191*2 
AMATOO— Defendant—1st Party and 
Shoik HA8 SAN ALT— 1)efkx da nt 2x d Party 

— Appellants 
versus 

Sheik MUKSUl) ALL and others — 

P LA INTI FP—RrsPOX DENTS 

In Appeal No. 30S7 op 1912 

DLXDI DAS AND ANOTHER—DEFENDANTS — 

Appellants 

versus 

Sheik Ml KSUD ALL —Plaintiff— 

Respondent. 

In Appeal No. 3088 ok 1912 
Musmnmat SCNURI and others—Dependants 

—Appellants 


versus 

Sheik ML KSL I) A LI—Plaintiff— 

Respondent. 

Meryer , applicability ,,f doctrine of Land tenures 
in l ml hi —L'lnjl ish dud cine of niciyce, lane far 
applicable hi India — Kipiity - Transfer of Proitcrtu Act 
(IT of 1NN2J, s. 111 p/M.0- 

Where two lenses in favour of the same person for 
the same land are not conterminous ami the lessors 
of the two leases have different rights and the lenses 
lnve different lives although some part of their 
existence ho co-existent, the different interests do 
not merge cither under the provisions of the 
Transfer of Property Act or the general law of 
merger, fp. 31(5, col. 1.) 

Flu* English doctrine of merger does not apply in 
Its entirety to land tenures in India, [p. 316, col. 1.] 

In deciding whether there is a merger in equity, 
what must he first looked is the intention of the 
parties ami it that be not expressed, then the Court 
looks to the benefit of the person in whom the 

interests coalesce, fp. 317, col. I.j 

Appeals against the decrees of the District 
Judge of Purnea, dated the 3rd of April 1912, 
reversing that of the Munsif, 1st Court, at 
Kislmngunj, dated the 20th of January 1911, 


Dr. Jiash Ilehary (ihose and Monlvi Xt/r-mf- 
flni Ahmed , for the Appellant*;. 

11abus Jhrarka A ath Chakervarthy,Jogendra 
At//// Mttkheriee and 2\auda Lai llattei'jee and 
M >ulvi A. h. ha:al Huq % for the Respondents. 

balm Jhraj Mohau Mojumdar, for the Deputy 
Registrar. 


.11 DGMKNT.— The plaintiff No. 1 is the 
auction-purchaser at a rent sale in respect of a 
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patnitnlnq of 8-annas 1-ganJa sliar e In Talnqa 
JIbba Kata Gheringam. The plaintiff No. - 
was said to be tbe real purchaser, plaintiff 
Ko. 1 being bis servant and benamdnr. It 
was owing to an objection made by the defend¬ 
ants that they became joint plaintiffs. It 
has been held that tbe benami has not been 
proved: this finding lias been very strongly 
impeached before us, but the finding is one of 
fact, however unsatisfactorily it may have 

been arrived at. 

The defendants first party are the cul¬ 
tivating raiyats and defendants second 
party, holders of an intermediate tenure 
said to have been annulled by the plaintiff 
No. 1 under section 167 of the Bengal Tenancy 

Act. 

The plea of the defendants first party was, 
amongst other things, that they had paid 
the rent to their landlords, the defendants 
second party, and the relation of landlord and 
tenant did not exist as between themselves 
and the plaintiffs. 

The defendants second party pleaded that 
they had a permanent malguzari right granted 
by the 16-anna proprietors more than 
200 years ago in the time of their 
ancestors and that although the mokarari 
right granted by the defaulting patnidar in a 
recent year might have been annulled, the 
malguzari right could not be and had not 

been annulled. 

The main question in the appeal is whether 
the malguzari right of defendants second 
party merged in the mokarari right 
granted by the defaulting patnidar and has 
been annulled with the mokarari by the 
service of notice under section 16 7 of the 
Bengal Tenancy Act. 

The Court of first instance held that as 
the malguzari interest exisisted long 
before the creation of the pat-ni, it was not 
an incumbrance within the meaning of 
section 161 and had not been annulled by 
the sale of the patni and the notice under 

section 167. 

The learned District Judge has upset that 
decision on the ground that the malguzari 
interest had merged into the mokaran interest 
and the annulment of the mokarari was 
sufficient for the destruction of the rights ot 
tl.e defendants second party. T) ‘ e le * r "f d 

Judge thinks that section 111 W of the 
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Transfer of Property Act had the effect of 
merging the malguzari right in mokarari 
right and even if the Transfer of Property Act 
had no application the law of merger 
applied on general principles and there 
was a welding of the two rights in one. The 
correctness of the judgment of the learned 
Judge has been impeached on various pcints, 
but" it will be sufficient to deal with the 
question of merger alone. 

The mokarari patta granted by the patni- 
dars to the defendants second party is to the 
effect that “you have been in possession from 
a very ancient time—from the time of your 

ancestors of—a malguzari right <fcc.,.now 

at your desire we give you a mokarari 

e tc/..so that the ancient mafguzari 

rights are recited as existing when the 
mokarari was given. The defendant in 
his deposition says, he paid a nuzrano and 
had the malguzari made nukirari i.e., 
not liable to enhancement. Neither the 
document nor the deposition shows that any 
subsisting right was given up. It is probable 
that the incidents of the ancient malguzari 
right were questioned by the patnidar who 
demanded enhancement and some nazran ,t was 
paid to stop all future claims for enhancement. 
Supposing that the Transfer of Property 
Act was applicable to the case, let ns see 
how it favours the case for the plaintiffs. 
Section 111 00 is: “A lease of immoveable 
property determines in case the interests 
of the lessee and the lessor in the whole of 
the property become vested at the same 
time in one person in the same right.” 
The lessors of defendants second party were the 
zemindars of 16-annas: the patnidar was 

lessee under an 8as. lg. malik. Supposing that 
the patnidar could be taken as the lessor of 
the defendant second party to the extent of 
8as. lg. the entire interest of the patnidars. 
did not come into the hands of defendant 
second party, but says the learned District 
Judge that the patnidar gave the mokarari 
and the mokarari and the pre-existing 
malguzari came into the same hands. In 
the first place, that would not be an union of 
the entire interests of the lessor and the 
the lessee in the same hands and in the 
second place, the union would not bem the same 
right. The difference obviously is that the 
malguzari was granted by the zemindars and 
would last as long as the zemindari lasted, 
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but the mokarari was granted by the pat?ri- 
<1ars and would , last as long as the pntni 
lasted. Those two rights could not possibly 
coincide all along their length and breadth: 
section 111 (#/) would not, therefore, do. 

The only other provision of the Transfer 
of Property Act that might be referred to 
was section 111 (/). That has not, however, 
been relied on, obviously on good grounds: that 
clause is: A lease of immoveable property 
determines... (/) by implied surrender’’ and the 
illustration is—A lessee accepts from his lessor 
a new lease of the property leased to take 
effect during the continuance of the existing 
lease. This is an implied surrender of the 
former lease and such lease determines 
thereupon. The same considerations that 
apply to section 111 (//) seem to apply here 
also: the two leases are not conter¬ 
minous, the lessors of the two leases 
have different rights—the leases have 
different lives although some part of their 
existence might be co-existent. The Transfer 
of Property Act, therefore, does not help 
the plaintiff. 


Lhe English doctrine of merger in Common 
Law has been broken in upon by various 

Statutes from time to time in England, and 

I think it has never been held that tin* 
law in its entirety is applicable to land 
tenures in India. On the other hand very 

eminent .Judges have doubted that il does, 
in the case of llWe*/, 

Raj Xarain Rn,, (1) Sir Karnes Peacock >aid, 
“my own impression is that the doctrine 
of merger does not apply to lands in the 
inoftttsil, ' In the case of .Hhnnli \,,/l, 
Khan v. OoktMil (‘limnin' 1Inardha, ij (lO ( |‘ig,,( 
and Banerjee, JJ.) it wa> said: X,. authority 
lias been shown us f«.r holding that 
the doctrine of merger applies h» micIi cases 

? s t,ns 1,1 Tn(1i} b that. is that a 

interest must merge in the :rmin,lari 
interest if they come ; nto tin* same hands 
and we do not think that we should. for 
the hrst time, so far as we are aware, apply 
the doctrine to such a case.” Then in the 
recent case Lai Mahomed Sari,or v . Jagir 
bhc/l; Mailt IS A) (Sir Lawrence .Jenkins, (’ ,1 
and Mnokerji, J.\ thelcaine.l t hii f dusti.v 

(1) 10W. it. lr,. 

(2) 10 ('. Ton. 

o'P 2 but. Cas. or,-i: i:t ( . \y. \. <n:t 


said: It is at least doubtful whether 

the doctrine of merger applies to 
lands in the MoffnsiL" Reliance is placed, 
however, on several other cases which it is 
said help the plaintiffs and on some of 
which the learned District Judge has 
relied in this ease. The mainspring of 
these later eases seems to be the decision of 
the Privy Council in the case of Raja Kishen 
Raft Ram \, Rajah Mnmfa: Alt' Khan (4.) 

1 hat was a ease in which tin* mortgagee ac¬ 
quired certain la rf-ten a res existing within the 
mortgage tuhn t on very favourable terms 
and treated them as merged in the tahiq : 
the mortgagor was allowed to redeem 
the whole faint/ including the tarts on 

paying the mortgage-money and the purchase 
money of the laris as compensation. This 
case was decided on the ground 
that, the mortgagee had taken advantage 
of his position as such to acquire the 
hirts upon veiy inadequate consideration 
and not treated the laris ns surviving. If 
the case had been decided on the ground 
of merger, the mortgagor would not have 
been compelled to pay the purchase-money 
paid by the mortgagee as a condition precedent 
t<> the redemption. Their Lordships made 
a remark: Had they (the purchases of the 

la,!.s) been made by or on belmlf of a talnqdar 
bolding under an absolute, as distinguished 
from a mortgage, title, the tenures would, 
as a matter of course, have merged in the 

faith/. 

In the ease ot Rnanof ha Aath Milter v. Kali 
l'ms,nni,i Ch.nnlhnj (.•)) Maclean, C. .1., and 
Ihmerjec, .1., held tlmt when a rulin' 
interest civil ted after the Transfer of Property 
Act is purchased by the zciniiii/nr, the 
i'"hn merges in the zeniniitari under section 
111 f"' ol the Transfer of Property Act. 
Mr. Justice Hancrjec, who was a party to lhe 
'""c ol .//A,,,,/,- Xath Khan v. t.'cAvo/ 1'lnitulor 

t'h.nr,It,»r!f i-2). explains the distinction by 
'•i.vintr that no reference was made to the 
Transfer of Property Act in that case. In 
< he case of s„rja Xarain Mamtal v. Xuudu Lai 
z-mlrn reference was no doubt made to 
the remarks of the Pi ivy Council in the ease 
ol lushn, Daft lhmx.L'ainh Muwtas 

Mi Khan t-O, but the case was decided on 

I ( |- '•! s >13; il I. A. | I.-,; 1 s„r. p. (\ 

C \ - T - 'i ' ‘ l!;!T: amt Jackson's 1\ 

sl >cmc L. |{. | 

i . i 11, nil :*;j (\ i j>jo 
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tlie grouml that the acquisition by the 
mortgagor enured to the benefit of the 
mortgagee and enhanced his security. In 
the case of 11 fat Hussain v. Gayani Pass (7) 
(Stephen and Vincent, JJ.) the proprietary 
and the nmkarari interests were both pur¬ 
chased by one person. All these cases are 
clearly distinguishable from the present. 
Ln all these cases the interests of the 
lessor and the lessee came into the same 
hands and apart from the application of 
section 111 (d) of the Transfer of Property 
Act, there was no equitable consideration 
to prevent the merging of the rights. 

In the present case, however, as I have 
shown the provisions of section 111 of the 
Transfer of Property Act do not apply 
and there is no equitable consideration 
which attracts the application of the doctrine 
of merger. 

Mr. Fua, in-his book on the Law of Land¬ 
lord and Tenant, says: In deciding 

whether there ns a merger in equity what 
must be first looked at is the intention 
of the parties and if that be not expressed, 
then the Court looks to the benefit of the 
person in whom the interests coalesce/’ Foa, 
5th Edition, page 629. This doctrine of 
benefit was laid down by the Judicial 
Committee of the Privy Council in the case 
of Gokal Das Gopal Das v. Pnran Mai 
Premsukh Das (8): * The obvious question 
to ask in the interests of justice, 
equity and good conscience is, what was 
the intention of the party paying off the 
charge ? He had a right to extinguish it 
aiid a right to keep it alive. What was 
his intention ? If there is no express 
evidence of if, what intention should be 
ascribed to him ? The ordinary rule is that 
a man having a right to act in either of 
two ways shall be assumed to have acted 
according to his interest.” Here there is no 
ed’i ress evidence that the defendant second 
party intended to give up the ancient 
malguzari right. It must be assumed, there¬ 
fore, that he intended to keep it, and if lie did, 
the annulment of the subsequent mokarari 
cannot destroy the. pre-existing malguzari 
right.' In this view of the case I. set- 
aside the decree of the District Judge and 
restore tha-t of -th-e Munsif with * costs m 

• * • m 

(7) 3 Ind. Cas. 994; 36 C."802. 

. (8) JO C. 1035; 11 J. A. 126; 8 Inch Jur. 396; 4 Sar. 
P. C. J. 513. 


all Courts. The learned Vakil for the 
respondents says that the appeals other 
than No. lb93 have been settled; the learned 
Vakil for the appellants says lie lias no in¬ 
structions on the point. If they have been 
settled, well and good; if not, they will be 

decreed with costs. 

Appeal alkneed. 


J- uiuiajLl I 




iSecokp Civil Appeal No. 1609 of 1914. 

February 13, 19 J 5. 

Present:—Mv. Justice Shadi Lai. 
IJARl RAM and ANoniLH—P laintiffs— 

Appellants 


Defendant: 


versus 

HLKAM (’HAND and otheks- 

—Respondents. 

l o, J90S). n. XXI. ,.j„ 

It, lit Attar i>iwlit Paijment U, derree-holdcr— 
J'ld.iinent.crcddor not entitled t„ reeorer deb,-Debtor 
rnllrnm Imbilihj to pmjdeht to creditor 

A debtor is not absolved from liability to par deb r 
due to Ins creditor by tbe fact that he paid the debt 
o a dcerec-l,older on reeeipi of a warrant attuebimr 
tin- debt ,ii execution of bis decree, when the 
judeuient-etecbtor was not entitled to recover tile 
debt iron, the debtor against whom warrant of 
attachment was issued, for in such eases it is the 
duty ot the debtor to contest his liability to pav the 
debt to the decree-holder. , p, dls, cols. ] & 2 ■ ‘ 

Seeoml appeal from the decree of the 

Divisional Judge, Amritsar Division, dated 
the 1st June 1914, varying tliat of the 
Subordinate Judge, first Class, Amritsar, 
dated the 2nd August 1913, decreeing claim! 

] t‘T £ et " ia *' for tlle Appellants. 

Bakhsbi lek Cl,and, for the Respondents, j 

JUDGMENT.—The facts of this case are 

simple and have been stated correctly in the 
judgment of the learned Divisional Judge. 
Urn plaintiffs have obtained Letters of 
Administration cum tedamento annc.ro of the 
estate of one Lok Nath, to whom the defend¬ 
ants owed a debt, and the present suit is for 
the recovery of tin t debt. It appears that 
certain creditors of Lok' Nath’s grandson 
Radba Kisnen, who had.been disinherited' by 
his grand-father’s Will, sued out execution, and 
attached under Order XXI, rule 46, the debt 
due by the defend mts to Lok Nath’s estate 
on the allegation that Radha Kishen was 
entitled to it jointly with Karm Chnnd who 
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is tlie legatee under tin* Will. The defendants, 
thereupon, paid out of Court Us. 526-12-9 
about the end of 1910 to the decree-holders 
and obtained their receipts. Now it lias 
been held in Fitl<t Husain v. Man In Bnlihsh ( 1) 
that a payment out- of Court which has beer, 
duly certified is quite as good as a deposit in 
Court and I must, therefore, regard the pay¬ 
ment as having been made in pursuance of 
the order of the Court. 

The question then arises whether this pay¬ 
ment to the creditors of liadha Kishen oper¬ 
ates as a discharge pro taiiln of the defend¬ 
ants 1 liability to the plain!ill's and prevents 
the latter from recovering the entire sum due 
to the estate of Lok Nath. It is quite clear 
that the plaintiffs were not a party to the 
proceedings in which the order under Order 
XXL, rule 4), was passed, and they are 
certainly not bound by anything done in 
pursuance of that order. It is also clear 
that the Court was quite wrong in taking 
action against the defendants who did 
not owe anything to liadha Kishen. It 
is true that the Letters of Administration 
were not granted to the plaintiffs until 
the 15th of November 1912, but it appears 
from the notice dated the 16th of May 

1909 and other evidence on the record 
that the defendants at the time of the 
payment were fully cognisant- of the 

contents of the Will and knew that tin* 
plaintiffs denied in lain the claim of 
liadha Kishen to a share in the property 
of Lok Nath. 

On these facts it is manifested that the 
plaintiffs are the only persons who are 
entitled to recover the debt and l cannot 
understand how any payment made behind 
their backs by the defendants to the 

creditors of liadha Kishen could be legally 
put forward as a valid answer to this suit. 
To put the matter in the most favourable 
light for the defendants, it reduces itself 
to this. /f, who is a debtor of .1 pays 
bonn jitlr and under the orders of a Court 
money to C, who wrongfully claims to be 
the joint creditor of /> ; can such payment 
by B be regarded as a payment to .1? 1 
have no hesitation in returning the answer 
in the negative. I am not aware of any 
authority, and certainly none has been 


C) 21 A. 140; A. W. X. {im*) 




quoted before me by the learned Pleader 
for the respondents, which makes a payment 
of this kind binding upon the plaintiffs. 
The defendants have no doubt suffered for 
the mistake of the Court, but it seems to 
me that they have themselves to thank 
for it. Tt was their obvious duty to 
press before that Court the contention that 
they were not liable to pay the money to 
Hadha Kishen or to his creditors, and to 
carry the matter to a higher Court in the event 
of the decision of the Court of first instance 
being adverse to them. Be that as it 
may, J am quite clear that there is 
absolutely no reason for depriving the 
plaintiffs of their legitimate dues. The 
view taken by the learned Divisional 
•Judge is incorrect- and cannot be upheld. 

In regard to interest, Mr. Tek Chand 
frankly admits that if the plaintiffs are 
entitled to the principal they are equally 
entitled to the interest thereon. 

I accordingly accept the appeal, set 
aside the decree of the lower Appellate 
Court and restore that of the Court of 
first instance. They must pay the costs 
of the original Court as ordered by that 
Court, but as regards the lower Appellate 
Court and this Court, 1 in view of all the 
circumstances of the case, direct that the 
parties bear their own costs. 

Appeal accepted. 


MADRAS HIGH COURT. 

Civn. Revision Petition No. 110 op 1914. 

February 4, 1915. 

Present: —Mr. Justice Seslmgiri Aiyar. 

Mk. R. G. ORR axp another—Plaintiffs- 

Petiti oners 


versus 

VA. PE. Rl. MU. C11 ITHA CHINNA 
V EG A PP A C11 ETTY— Defen dant— 


Respondent. 

t'onfntrt .lw (/.Y of 1872), >\ 74 — 1 of certain 

mmaint — I'ondition of forfeit" iv on breach of contract 
■--Amount deposited only onc-ticcnticth of the amount 
stipulated to be paid under the contract—Forfeit mv or 
pcnaltt/. 

Whether a certain sun: of money was paid by 
way of deposit to bo forfeited in case of a broach 
of com root or penalty to be roliovod against, is a 
question of fact to bo determined on the facts of 
each case. "p. olff, col. 2.j 

In such cases the smallness or largeness of 
the amount is only a factor in determining wlietUcT 


319 


Yol. XXVIil] INDIAN CASES. 


ORR V. CHITHA CH1NNA YEGAPPA CHET I V. 

there was deposit in reality although it goes by that 
name in the contract, [p. 820, col l.J 

The rule ot‘ law applicable to cases of sale, which 
forfeits the deposit in case of breach of contract, 
equally applies to leases also, and there is no essential 
difference in the characteristics attached to each of 
these kinds of contract. | p. 320, col. 1.] 

Where there is an express contract which 
stipulates that on breach of it the amount deposited 
shall be forfeited, that contract must be given effect 
to without reference to section 74 of the Contract 
Act. { p. 3HJ, col. 2._ 

Manian Pattar v. Madras Railway (Company, 1(5 M. 
L. J. 37; 29 M. 118; Xatrsa Aiyarv. Appava Padayachi , 
19 Ind. Cas. 462; 13 M. L. T. 391; 24 M. L. J. 488; 
(1913) M. W. N. 341, followed. 

Srinivasa v. Ratnasabhcipathi, 16 M. 474; 3 M. L. J. 
124, overruled. 

In re Dauenham (Thames) Dock Company , Ex parte 
Hulse , (1873) 8 Ch. 1022; -43 L. J. Ch. 261; 21 W. 
B. 898, followed. 

Cornwall v. Henson, (1900) 2 Ch. 298; 69 fj.-T.Ch. 581; 
82 L.T. 735; 49 W. R. 42, Howe v. Smith , (1884) 27 
Ch. D. 89 at p. 101; 53 L. J. Ch. 1055; 50 L. T. 573; 
32 W. R. 802; 48 J P. 773, distinguished. 

Section 74 of the Contract Act has no ' appli¬ 
cation to cases where a certain sum of nionev 

%/ 

was paid as a precautionary measure for the perform¬ 
ance of a contract. I p. 319, col. 2.J 

Where there are two remedies open to a party 
independent of each other, adoption of one does not 
show that effect is given to the other also. [p. 320, 
col. 2.] 

Petition under section 25 of Act IX of 
1S87, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge of Ramnad at Madura, in Small 
Cause Suit No. 266 of 1913. 

Messrs. K. Srinivasa Iyenyar and S. (iopaJa- 
swami Iyengar, for the Petitioners. 

Mr. K. V. Krishnaswami Iyer , for the 
Respondent. 

JUDGMENT.—The plaintiffs, who are 
the lessees of the Sivaganga zamindan , gave 
a sub-lease of certain properties to the 
defendant in Fasli 1318 for ten years. On 
the allegation that a default was made by 
the defendant in carrying out the stipula¬ 
tions contained in the lease deed, the 
plaintiffs cancelled the lease and entered 
into possession of the properties. They 
brought this suit on the ground that a 
sum of Rs. 483-6-0 is due to them as 
arrears of rent. The defendant pleaded 
that he is entitled to a set-off of the sum 

of Rs. 362-8-0 which was deposited by him 
with the plaintiffs in Fasti 1318 when the 
lease was granted. 

The Subordinate Judge held that the 
stipulation that the deposit amount should 
be forfeited if the conditions were not 
complied with was in the nature of a 


penalty and that it should be relieved 
against. 1 am unable to agree with hiin 
in this conclusion. The amount deposited 
represents one twentieth of the amount due 
to the plaintiff’s for rent. Priam facie 
there is nothing unreasonable in such a 
sum being forfeited for non-performance of 
the conditions of the contract. 

.Mr. Krishnaswami Iyer argues that, 
as under clause 22 of the lease deed, the 
amount of deposit is to be applied as the 
last instalment of the rent due to the 
plaintiffs, the sum of Rs. 362 8-0 is not 
really a deposit but only a provision by 
way of penalty. Clause 22 has to be read 
with clause 23. Clause 22 contemplates 
the lease as subsisting and provides that 
if the lease continues to bs in force, the 
defendant is entitled to claim that the sum 
of Rs. 362-8-0 shall be applied to wards 
the last instalment of rent due from him. 
Clause 23 provides for the cancellation of 
the lease. In that case, it states that the 
amount of deposit shall be forfeited. This 
is an express stipulation. It matters little 
whether we call it an independent or 
collateral contract. I do not think that 
clause 22 takes away from the liability to 
forfeiture referred to in clause 23. It has 
to be remembered that this stipulation is 
not a provision for damages for breaches of 
contract but is one to enforce its due 
performance. 

As pointed in Manian Pattar v. Madras RaiU 
way Co., (1) the applicability of section 74 can¬ 
not arise in cases where a precautionary pro¬ 
vision is made for the due performance of the 
contract. That section would only apply 
to terms which are intended to provide a 
certain sum of money by way of damages 
to the party whose contract has been 
broken. 

I am bound by the Full Bench decision re¬ 
ported in Natesa Aiyarv. Appacn Padayachi (2) 
which holds that if there is an express con¬ 
tract which stipulates that on breach of it the 
amount deposited shall be forfeited—that 
contract must be given effect to, without 
reference to section 74 of the Contract Act. 
Mr. Krishnaswami Iyer seeks to distinguish 
the present case from Natesa Aiyar v. Appava 
(2) on the ground that the contract therein 



(1) 29 M. US; 16 M. L. J. 37 

(2) 19 Ind. Cas. 462; 13 M. L. T. 391; (1913) M W 

341; 24 M. L J. 488 < Y 



3-20 


INDIAN CASES. 


[1915 


unit v. CU11HA CHINN A YKGAFPA OHETVV. 

considered was one for the sale of land ; 
he argues that the principle enunciated in 
that case has no application to contracts 
of lease. 1 am unable to agree with him 
in this contention. There are statutory 
provisions in the Transfer of Property Act 
regarding relief against forfeiture- In 
section 112 there is a provision for relieving 
against non-payment of rent. Section 11 1 
provides for relief against re-entry. Relief 
against forfeiture of deposits is not provided 
for: and in the absence of a statutory 

declaration to that effect m the Act the 
general law of contracts must apply. 1 

hold that there is no distinction between 
contracts of sales and contracts of lease on 
this point. In both classes of contracts 

deposits are usual. Mr. Krishnaswami Iyer 
relies upon the decision in Srinirasa v. 

Pat nasal,hapathi (3) I do not think Sir 
Arnold White, C. J., intended to regard that 
case as binding authority, as he subsequently 
refers with approval to the decision in Manian 
Puttin' v. Mininis- Pail trap Co. (1) which 

cast doubts on the correctness of the 
decision in Srinivasa v. Palnasal,hnpalhi (3). 

Another point relied on by the learned 
Vakil is that even if the forfeiture had 
been incurred the question of the leason- 
ableness of the amount to be forfeited has 
to be decided by the Court below, and 
that he is entitled to a finding upon that 
question. Reliance is placed upon the 
observation of the learned Chief Justice in 
Xatesu A ii/ar v. Apparn (2). As 1 read the 
judgment of the learned Chief Justice, I 
do not understand him to lay down that 
where there is an express contract relating 
to the forfeiture of the deposit, the question 
of the reasonableness of the amount can 
(inter into the consideration as to whether 
the forfeiture has been rightly incurred or 
not. The reference to In re Dagenham 
{Thames) Pock Co., h'.c parte Jlnlse ( 0 shows 
that the reasonableness of the amount is 
one of the factors in determining whether 
there was a deposit in reality, although it 
goes by that name in the contract. If the 
amount is very large, naturally the Courts 
would be unwilling to hold that it Was by 
way of deposit that t he money was originally 
paid. In this case, as I pointed out at the 

(:;) Hi M. -171; 3 M. L. J. 121. 

(-1) ( 1673) $Ch. 1022; 13 L. ,1. Ch. 201; 21 W. R. 
$ 9 $. 


outset, the sum deposited represents only 
one-twentieth of the amount due under the 
lease. The learned Chief Justice himself 
has stated in the case already referred to 
that there is certainly nothing extra¬ 
ordinary in a 10 per cent, deposit under an 
agreement for the sale of land being re¬ 
garded as reasonable. 1 am, therefore,unable 
to hold that the amount of Rs. 3(i2-8-0 is 
such a large amount that its forfeiture 
should be regarded as unreasonable. Speak¬ 
ing for myself, whether the amount is large 
or small, if there are unmistakable indica¬ 
tions that the original payment was by way 
of deposit and if there is an express clause 
relating to forfeiture, the quantum of the 
deposit is not an element for consideration. 

Air. Krishnaswami Iyer referred to the 
decision in Cornwall v. Henson (5) as throw¬ 
ing doubt upon the correctness of the 
decision in Ho ice v. Smith (6). The case in 
Cornwall v. Henson (5) was not one of 
deposit at all. In that case the plaintiff 
sought for the .refund of instalments which 
had been paid under the contract, and the 
learned Lords Justices who took part in 
the case held that the principle regulating 
the forfeiture of deposits would not apply 
to such a case. 

On the whole 1 have come to the con¬ 
clusion that the decision of the Subordinate 
Judge is wrong and must be set aside. 

It was argued by Air. K. Srinivasa 
Iyengar that the mere rescission of the 
contract indicates that the forfeiture had 
been rightly incurred. I cannot follow this 
argument. The lessees were entitled to two 
remedies against the defaulting party. One 
was to rescind the contract ; the other was 
to enforce the forfeiture. It is opeif to the 
defendant to say that notwithstanding that 
the contract l ad been put an end to, he is 
entitled to show that the forfeiture has not 
been incurred. 

As the Sub-Judge has disposed of the 
case upon a preliminary point, his decree 
must be reversed. He must take the case 
back on his file and dispose of it according to 
law. Costs will abide the result. 


Decree reversed. 


(;>) 0900) 2 Ch. 29$; 69 L. J. Ch. 581: $2 L. T. 735; 

49 \\\ H. 42; 16 T. L. R. 422. 

(6) (1884) 27 Ch. 1). 89 at p. 101; 53 L. J. Ch. 1055i 

50 L. T. 573; 32 W. R. S02; 4$ J. 1\ 773. 
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EMPEROR V. YINAYAK NARAYAN ARTE. 

BOMBAY HIGH COURT. 

Criminal Reference No. 31 of 1914. 

July 23, 1914. 

Present :—Mr. Justice Heaton and 
Mr. Justice Shall. 

E M PE R OR — Prose c u to r 

versus 

VINA YAK NARAYAN ARTE— 

Accused. 

Criminal Procedure Code (Act V of 1898 ), j »\ 349. 
528 — Reference to Sub-Divisional Mayistrale — Juris¬ 
diction — Transfer. 

Jurisdiction to deal with the proceedings under 
section 349 of the Criminal Procedure Code is con¬ 
ferred upon District Magistrates and Sub-Divisional 
Magistrates and upon no other Magistrates. | p. 321, 
col. 2.] 

Section 528 of the Code has no application to pro¬ 
ceedings submitted to a Sub-Divisional Magistrate 
by a second Class Magistrate under section 349. [p. 
321, col. 2.] 

Criminal reference made by the Additional 
Sessions Judge of Thana. 

Mr. Manubhai Nanabhai, amicus curiae , for 
the Accused. 

Mr. S. 8. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT 

Shah, J. — The facts that have given 
rise to this reference are briefly these. 
The accused was in the first instance tried 
by a second Class Magistrate for offences 
punishable under sections 336 and 452, 
Indian Penal Code. He sent up the 
proceedings under section 349 of the 
Criminal Procedure Code to the Sub- 
Divisional Magistrate, Kolaba, Northern 
Division, as he thought that he could not 
pass a sentence sufficiently severe against 
tlie accused. The Sub-Divisional Magistrate, 
instead of disposing of the matter himself, 
transferred the case to a first Class 
Magistrate, and the first Class Magistrate 
committed the accused to the Court of 
Session. The Additional Sessions Judge of 
Thana has made this reference pointing 
out that in his opinion the commitment by 
the first Class Magistrate is illegal. 

Having regard to the special character of 
the provisions of sections 349 I am of opinion 
that it is only the District Magistrate or 
the Sub-Divisional Magistrate who has 
jurisdiction to exercise the powers mentioned 
in paragraph 2 of section 349, i. e., to 
pass such judgment, sentence or order in 
the case as he thinks fit. The Sub-Divisional 


Magistrate in this case has apparently 
acted under section 528 of the Criminal 
Procedure Code, which, in my opinion, lias 
no application to proceedings submitted to 
him by a second Class Magistrate under 
section 349 ; and in the argument before 
us it is not suggested that the powers of 
transfer under section 528 could justify the 
transfer of the proceedings to the first 
Class Magistrate in this case. 

Having regard to the powers of a first 
Class Magistrate and of a Sub-Divisional 
Magistrate as specified in Schedule III 
and to section 530, clause (/), of the Code, 
I feel fortified in the view I take of the 
section that the jurisdiction to deal with 
the proceedings under section 349 is conferred 
upon District Magistrates and Sub-Divisional 
Magistrates and upon no other Magistrates. 
Even assuming that the Sub Divisional 
Magistrate had the power to transfer 
these proceedings to the first Class Magis¬ 
trate, he could not transfer the jurisdiction 
which was conferred upon him by the 
section, and not upon the first Class 
Magistrate. It seems to me that tin’s is not 
a question of the power of the Sub-Divisional 
Magistrate to transfer any proceedings 
before him, but a question of jurisdiction. 

The Government Pleader has sought to 
support the order of commit ment by relying 
upon section 532, Criminal Procedure Code. 
But it is quite clear that the section has 
no application to the facts of this case, 
in which the proceedings are supposed to 
he wholly without jurisdiction. J think, 
therefore, 1 hat the proceedings before the 
first Class Magistrate are without jurisdiction. 
The result is that the order of commitment 
is set aside and the proceedings are sent 
back to the Sub-Divisional Magistrate, to 
whom they were, in the first instance, 
submitted by the second Class Magistrate 
under section 349, to be disposed of by 
him according to law. We are indebted 
to Mr. Manubhai for having argued the refer¬ 
ence on behalf of the accused at our request. 

Heaton, J.— I. concur. I do not feel any 
doubt now (at one time I did) that 
section 349 confers special powers, or, what 
may he called, a special jurisdiction, and 
confers it only on District and Sub-Divisional 
Magistrates. That being so, every case 
which is referred under section 349 must 
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he disposed of by a Magistrate who lias 
that special jurisdiction. hi this par¬ 
ticular case the matter was disposed of 
by a Magistrate wlm had not this jurisdiction 
and I concur in the proposed order. 

(hder set aside. 


RUXJAE CHIEF COURT. 

SPECIAL BENCH. 

Clil.MIVAL MlSCKM.AXKors C.\SE No. 12 OF 

1915. 

March 17, 1915. 

Present:— Sir Alfred Kensington, Jvr., Chief 
Judge, Justice Sir Donald Johnstone, 1\ r„ 
.and Mr. Justice Rattigan. 
EAROOl,) AI j 1 — Reti no.vi: k 

I'rrs/is 

EM FEROR— Ri>i*oni»i. n r. 

r<>■.<< Art (/ 1*110). .| (l ) 17 I«| 2(1- Onlcr 

J"rJeihire " Ih'iiffrrlmii," mnniiioj >•/ 11,,/h 

/"'"'■' "l -Mullrr nr intention of a nler—"(iureninn iil 
rsl:iblishnl hi, l.uir in BritiM, Imlia," mranim, if— 
Sui ,‘lnni nInrn ,,rr.i.nnl\ ml, r n,r,, nf—Seil it imis 'in. 

In, fin ns I'rulh if >t,:lrmrnl. :rhe„ „,,i sufficient jnstifi. 
ctl i<>n. 

• 'J In- words “ *dis:iIVcciion inclmh's dislovaliv and all 
findings of mu,it\ in sretion I «.f i hr |*,’ ( . ss 
;,,v wide words, and tin- duly of a High C'onrt under 
seeiion HI <>| the Ael is strirtly limited lo ennsideni- 
lion of the «|iieslion whrthcr the ( i.»vermnenl ,.i<h-r 
"f I'oHeiinre <»f an arth leis jii>iilir.l l.v ||„. U(1 ,ds 
nud tendencies o|‘ the arliele. (1 ,. n | j 

Mn In mini AH \ i:,n r rmr, 2 D Ind. (’as. H77; ,J| (• 

1 ICr. b. J. 11)7; Is (’. \V. \. l. r..|h.wed. 

'I’lie writer’s intentions it motives in writiie-an 
;irf . ,Vlr »»•«’ irivlevant and even if the article l.e~ m,. 

object tonal, le in itself, it is tin* possibh- ivsitll s and not 
tin 1 intentions which have to he considered o 
eo|. Lb ! 

In order that an n ppliea I ion under section 17 of the 
I Vess Act be successful, it is lieeessarv for I he ])<•( i- 
t loner to show that the article in «|ue>ji,.„ did not as 

n m.alter o| lael contain "any wonh. signs or vbj|,h> 
t ^presenttil ions liki ly or ha\ing a possible (endenev 
to excite disalfeei ion towards Ili s .Mj.jestx the 

(lovennnent^.tahl'Me.d U law in ihitish India. 

• A supplentenlary paper-hook*, prepared under see. 
(ion 2f>ol the I’ress Act, is irivlevant when tin* >nl,j,.e|. 
nialh-r re-prihled lies outside the scope ,,f 20 

[p. ;i2ti. eoi. i. 

Til.- Supreme < h»\eriouenl in India is i„ the |a-r 
iosori the (boernn.enl in Ft,gland. Therefore nnv- 
rl "Mg Which tends in India to rxvitr disalVerl ion 
n-:iinst the IJoverninent ;.s lvpresented l.v the British 
( Jiltmet in list he taken as tending to exeit'e disalfeei ion 
.•ig.'onst t he (Io\ernnient established bv law in BritM, 
ilium. Ip. 327, eo|. i. ’ 


Emperor v. Bha.skor Jialranf Bhojiatkar, 4 Cr. L. J 
1 at i». ](?; .10 B 421; <S Bom. b. lb 421, referred to. 

Word “disaffection"’ explained, [p. 327, col 2- » 
32S, cyl. 1.! 

fJii-'cn-Koii>rrss v. Jlmnchnmlra Xaraijan, 22 B. 152 
a).jirovcd. 

I’er Johnstone , ./. — The truth of a statement re. 
garding the Government is not sufficient justification 
for tin* statement in all circumstances nor is an honest 
belief on the part of a writer in the truth of what 
he is saying in till cases sufficient justification. 

Therefore even if tin* destruction of the tomb of 
Muloh at Khartum carried out by British Government 
was an unnecessary sacrilege, it is extremely 
improper for any newspaper in India at such a time 
n> the present, after the lapse of 15 vears, to say so 
‘ p. 32S, col. 2. | 

Messrs. 7 ieeclieij and Asad J//, for the Peti¬ 
tioner. 

Mr. Benin l*et man, Government Advocate, 
for the Respondent. 

JUDGMENT. 

Kkxsim;tux, C. J.—This is tin application 
under section 17 of the Indian Press Act, 1 
of 1910, to set aside an order passed by the 
Governor-General in Council on the 2nd 
November 191J against the applicant, 
Karooq Ali, keeper of the Comrade and 
tlie Jfamdanl Press, Delhi, declaring the 
security of Rs. 2,000 deposited in respect of 
the said press to he forfeited under section 

1 (1) of the Act in consequence of an article 
entitled “The Choice of the Turks” 
published in the Comrade on the2t>th Septem¬ 
ber 1914, and further declaring forfeiture of 
all copies of the Comrade newspaper issued 
"ii that date. It is unnecessary to recite 
the order in full, as both it and the article in 
question have been printed in the paper-book. 

I lie article is very long, covering some 20 
pages of print, and is objected to by Go\ern¬ 
nient in respect- of (1 ) the whole tenor of 
the article, and (2) particular passages 
indicated in a schedule. The virtual appli¬ 
cant is not tin* keeper of the press, but Mr. 
Muhammad Ali, the Editor of the newspaper 
•‘id the admitted writer of the article. 

1 liis gentleman appeared before us in person 
as well as by Counsel, and gave a very 
full explanation of the circumstances under 
winch the article was written and of the 
motives by which he professed to have been 
guided, lie also in reply to questions gave 
,,s ,,n interesting sketch of his previous 
career both in India and in England. It 
is understood that after many years in the 
Aligarh College ho took his degree at th 
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Allahabad University in 1898, and then vent 
to Oxford where he again graduated, with 
honours in the School of History. Return¬ 
ing to India in 1902 he served in various 
capacities in the Rampur and Baroda States, 
and in 1911 he started the Comrade in 
Calcutta. From September 1912 the news¬ 
paper has been published in Delhi, and he 
has continually edited it except for a short 
period during which he returned to England 
in the autumn of 1913. From the manner in 
which he conducted a good part of the pro¬ 
ceedings before us we recognise that he is 
a highly educated man of considerable 
journalistic capacity. 

The order of forfeiture is framed with 
special reference to the last portion of clause 
(c) under section 4 (l) of the* Act, the 
allegation being that the article is “likely or 
lias a tendency, directly or indirectly, whether 
by inference or suggestion or otherwise, to 
excite disaffection towards His Majesty and 
the Government established by law in British 
India. 1 ' Explanation I to the section 
amplifies the expression disaffection” as 
including disloyalty and all feelings of enmity, 
while Explanation II prescribes the extent to 
which newspaper comment on the adminis¬ 
trative or other action of Government is 
permitted. The main line of argument 
adopted by Counsel and by Mr. Muhammad 
Ali himself is that the article under discus¬ 
sion cannot be treated as one tending to 
excite disaffection and that its publication 
is, therefore, protected by the terms of the 
Act. We have been asked to hold that the 
article is nothing more than a straight¬ 
forward criticism of the foreign policy of 
Government in England, and that in so far 
as the writer advocated a different policy he 
was actuated by a genuine desire to save 
both the British and Turkish Governments 
from the risk of war, which was imminent 
at the time and which actually broke out some 
six weeks later. 

Mr. Muhammad Ali has already had 
trouble under the Press Act at Calcutta in 
connection with the case reported as 
'Mahomed Ali v. Emperor (1), and he 
readily admits that he himself knew quite 
well that his article was of a risky nature, 
giving this as his own explanation of the 
sentence, We have launched out our bark 

(1) 20 Ind. Cas. 977; 41 C. 466, 14 Cr. L. J. 497; 18 
• C. W. N. 1. 


on this perilous sea for another and a more 
practical purpose”—at page 4 of the paper- 
book. His professed object was to put 
forward the case of Turkey in a new light as 
a rejoinder to an article also entitled The 
Choice of the Turks” which had appeared 
in the Times of London on the 29th August. 

Taking the warnings of the Times to 
Turkey as his text, the scheme of his article 
was to point out that Turkey had serious 
grievances against Russia and France, against 
various.other countries with which we are 
not immediately concerned, and to some 
considerable extent against the British 
Government. As regards the latter sins of 
commission were alleged with reference 
more particularly to the continued occupation 
of Egypt, the attack by Italy on Tripoli, 
and the recent exercise of a right of pre¬ 
emption over certain Turkish warships, and 
sins of omission in so far as the British 
Government had failed to check the repeated 
spoliation of Turkey by other Powers. 
It was urged that in order to save Turkey 
from the risk of drifting into war against 
Great Britain and her Allien, and 
to win her over entirely to the side of the 
Allies, Egyptshould he immediately evacuated 
by the British as an act of grace. Turkey 
was at the same time warned that she must 
be on her guard against allowing herself to 
be treated as a cats-paw by Germany, and 
was informed in the clearest manner, in terms 
to which no exception can be taken, that it 
would be the duty of India to stand aside 
altogether and to refrain from coming to her 
assistance in any way. 

We do not know what pretensions Mr. 
Muhamu ad Ali may have to intimate .know¬ 
ledge of Turkish affairs, or to influence with 
the authorities at Constantinople, but he 
has admitted that as regards Egypt he has 
no first hand knowledge and that he has 
never even stayed in the country except 
once for twelve hours during the night. 
It was a little difficult to understand pre¬ 
cisely what he meant by the evacuation 
of Egypt, and he had apparently never 
considered what views the Egyptians them¬ 
selves might have on the subject, but 
his contention seems to have been that 
the British civil and military administration 
should come to an abrupt end at once, and 
that the country should be made over 
unconditionally to Turkey. Whatever may 
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! )C “Mho lack of political insight 

indicated l»y views of tlie kind, more < s- 
pecially at a time like 1 lie present when 
the security of Egypt means so niucli to 
tlie Government. and people of India, it is 
(liiite possible tliat an article could l.ave 
keen flamed on tliese lines without giving 
offence or inviting anything more in tie 
Asay of hostile criticism than caustic reflec¬ 
tion. on the writer’s sanity of judgment 
and either knowledge nr capacity to educate 
his readers on such grave topics. Tl.e 
charitable view would then have been that 
the "Titer had much over-estimated his 
ability to discuss high politics of the kind 
with discrimination, and had allowed his 
zeal for the wrongs of Turkey to obscure 
his discretion as an Editor. \V C were 
told that the article was written burnt dly 
against time in view of the emeigent crisis 
then developing, so that tio much sh« uld 
not he made of the occasional slij s of an 
o\er-fluent pen. The natural reply would 
ho that a prudent man who felt impelled 
to write ( n these lines would weigh his words 
with gnat caie and avoid saying anything in 

any way liable to misconstruction in India. 

, 1 11,0! f umdcly the course taken by lMr. 
Muhammad Ah appears to us to have been 
the unmistakable opi ositc, and after con¬ 
sidering the article as a whole with the 
gnat^t care we feel obliged to > : .v that 
we are not .surprised at the action’ taken 
by (b»\ eminent. There are many | assag.-s 
111 l,M ' : *Gicic, some of them not dnl- 

f,,j \ I v ' ,1 • ;, ; ll :i l'i car to us wholly incom- 
baiible w it h the w r iter's g« , d Jailh’. 

I mning to a long section at pages 1J 

h» 1 ol which the head-note in pa it ieular 

has been scheduled, probably as indicating 
that the entire section is objections.! le, it is 
chserud that the writer stalls w.ih the 
nbi idini, of refiaining from going over old 
gioai.d once again with refeienee to the 
Ibinsl. (ecu pat ion of Egjpt, Jest he might 
le tlx nght desirous (if exciting the 'Jinks 
ai d Egyptians or ti e Mussulmans , f India 
with a view to embarrass the authorities 

111 :,mI 111 England. Immediately 

i'Hcr, bow ever, lie pr< eeids to sln'i.g to¬ 
gether a whole series of quotations from 
s| or dies and d« cuments with the . bjccl of 
<I«-Nig precisely that which he judged 
In, umvilli,. K! , t;s « <„ t |„, I,y su^v.sfi ( ,„ S 
that the .British Government had broken 


faith in regard to Egypt not once but 
many limes, special care being taken to 
omit reference to the well-known facts of 
Egyptian history during the last thirty 
years which have rendered it impossible to 
leave the country to the serious risks involved 
in relaxation of British control. 

Following up this method of stating the 
case the article goes onto contend plainly 
enough that the Turks and Egyptians were 
entitled to demand the evacuation of Egypt 
b.v force. It is true that the writer qualifies 
liis opinion by saying that force is wholly 
inexpedient, at this juncture. Me does so, 
however, solely because lie thinks that 
Turkey is for the moment too exhausted 
by recent wars, and he suggests that the 
better policy would he for her to defer 
the pressing of her demands by force till 
England in her turn may become exhausted 
by the picsent war. Throughout these 
sections of the article there are passages 
which go far to neutralise even this 
suggestion of postponement of forcible 
interference by Turkey. She is told, for 
instance, to beware of peace at any price ; 
to make sure that she lights her battles 
on her own account and not as a tool of 
Get many ; to refrain from her “clamant 
revenge, “ but from motives of expediency 
only ; and in short to beware how she 
makes her choice, but if it should be for 
war, to pursue it “till the claims both of 
honour and self-interest are satisfied. ” 
Mixed up with all this there are protesta* 
F«'iis that it is impossible for India to assist 
her, which are again neutralised by a 

suggestion that in India public opinion is 
not what d appears to bo on the surface 
and that the writers opinions are shared 
b.v a vast majority of Indians. This is 

followed by the words Had the country 
llnl been demoralized by the constant 

condemnation of unpalatable truths and the 
repeated rewarding of cheap lies, every 
one m India would be confessing such 
admiration and sympathy (with the German 
nation) openly. 'The passage last quoted 
1ms lei n dragged in after a diatribe 

against vilification of Germany, with the 
suggestive comment that however badly the 
(mi mans may possibly have behaved, they 
ha\e not yet descended to the plane on 
which the dead are robbed of their last 
resting place, words which were explained 
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by Mr. Muhammad Ali as containing an 
allusion to the Madhi’s tomb incident after 
the battle of Omdurman in 181*8. 

We do not wish to lay too much stress 
on isolated passages put together in this 
way, but the writer’s views are conveyed 
under such a cloud of verbiage that we 
find it difficult to arrive at the tenor of 
the whole article without extracting portions 
which appear to convey the real meaning 
from a mass of more or less irrelevant 
context. We are entirely unable to accept 
Counsel’s explanation that the tenor of 
the article is commendable for its sound 
sense at a critical time, and that at least 
it was an honest expression of personal 
opinion given in the interest of Great 
Britain. Mr. Muhammad All’s personal 
explanation was indeed o n somewhat 
different lines. He represented that he 
was writing for a comparatively small 
community of highly educated persons, who 
would be incapable of misunderstanding his 

article as an incitement to disaffection in 
India. He told us that the circulation of 
the Comrade was about 3.000 copies only, 
and that writings of this class could have 
no possible effect upon the masses in India. 
This is no doubt literally correct in the 
sense that the Comrade is caviare to the 
general, but we do not think it unjust 
to assume that a man of Mr. Muhammad 
Ali*s ability and pretensions as a writer 
hoped that the limited circle of his readers 
* would take their cue from him and in 
their turn do their best to spread similar 
ideas throughout the country. The 
contagious process by which Indian com¬ 
munities assimilate misleading doctrines is 
liable to work with unexpected rapidity. 

No useful purpose will be served by 
quoting at greater length from the article, 
and I do not myself tliink that matters 
can be made any clearer by elaborate 
discussion of the exact meaning of the 
word “ disaffection ” as used in the Act. 
Counsel for the applicant referred to certain 
rulings on this point quoted in Donogh’s 
Law of Sedition, but they hardly take us 
further than the statutory explanation under 
section 4 of the Act that disaffection 
includes disloyalty and all feelines of 
enmity. These are wide words and our duty 
under section 19 of the Act is strictly limited 
to consideration of the question whether 


the Government order of forfeiture is jnsli- 
tied by the words and tendencies of the 
article. In the ruling Mahomed Ah 
v. Emperor (l) it has been pointed out 
by the learned Chief Justice of Calcutta 
that the Court has by law only the narrowest 


power of intervention. Government lias 
sources of information which are not 
available to Courts, and an applicant for 
relief under section 17 of the Act must 
always he in the difficult position that it 
is nearly impossible for him to disprove the 
correctness of the conclusion at which 
Government may have arrived. Our own 
difficulty in these cases is enhanced by I be 
irrelevance of a writer's intentions or 
motives. Even if we assume that they may 
be unobjectionable, in themselves it is the 
possible results and not the intentions 
which have to be considered. To use a 
homely illustration, a man who carries a 
lighted candle into a powder magazine 
to search for something which he want • 
may, so far as his intention goes, he free 
from blame, but in view of possible and 
even probable results his act constitutes 
criminal negligence. In estimating the 
results of writing of the kind before us we 
are necessarily guided to so large an extent 
by the conclusion arrived at .by Government 
under its wider knowledge of all that may 
he going on beneath the surface in India 
that we could hardly interfere with pro¬ 
priety, unless it was obvious that there 
had been some palpable misunderstanding of 
the writing called in question. 

In putting the case in this extreme form, 

I do not wish it to be inferred that serious 
doubt is entertained as to the tendency of 
this particular article. It apears to me to 
be impossible to justify writings of the kind 
at a time when the feelings of the Mussal- 
man population in India were already being 
excited and straind under the grave develop¬ 
ments of the present war. Any responsible 
Editor in India, who seizes such a time and 
opportunity for ventilating his personal opi¬ 
nions in the manner described, does so at 
great personal risk. He must know perfectly 
well that the disaffected in India will dis¬ 
regard his own protestations and advice of 
loyalty, however well expressed, and will 
bestirred only by those portions of an article 
which appeal to their passions. It is not 
for us to say whether the appeal has any 
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chance of success or not. If we are satisfied 
tJiat the tendency, direct or indirect, is to 
excite disloyalty we should not interfere 
with the action of the Executive Govern¬ 
ment. In the present case there appear to be 
grave reasons for thinking that Government 
has not taken an exaggerated view of the 
harm which can be done in this way either 
by direct suggestion or by the still more 
pernicious use of innuendo. My conclusion 
is, therefore, that this is emphatically not a 
case for interference by the Court even if our 
powers of interference were wider than we 
conceive them to be. 

The applicant has, in support of his case, 
prepared a supplementary paper-book with 
reference to section *20 of the Act. As 
regards this all that need be said is that 
in so far as the reprint is confined to prior 
or subsequent articles in the Comrmh> y it 
does not take the case further to any 
material extent. The rest of the subject- 
matter re-printed lies outside the scope of 
section 20 and is so entirely irrelevant that 
we declined to allow any use to be made of 
it at the hearing. 

Subject to anything which my learned 
colleagues may desire to add, I must hold 
that the applicant has failed to con- 
vince us that there is even much to be 
said in his favour. The writer of the 
article has deliberately gone out of 
liis way to promulgate his views in a 
form which directly tends to excite dis¬ 
affection towards Government both in 
England ami in India, The application 
for relief should, therefore, he dismissed, 
the Government Advocate has asked for 
costs, and though we have not allowed 
costs m previous cases of the kind, we 
should do so here considering the import- 
mice of the ease and the persistence and 
acerbity with whirl, it has been argued 
oni the applicant s behalf. I would lix Corn,- 
sel s fee at Us. 250. 


J-uxstoxk J._r n this case which has 
■oen argued before us for more than two 
days, we have anxiously listened to a lengthy 

discussion by Mr. Uccchey, also by his 

client, Mr. Muhammad A1 i, and on behalf 
of Government by Mr. liovan Pet,nan 
Government Advocate, j have had ! 

advantage now of rendiim- tlm • i L 

written by the learned Chief Judged "and 


1 as 1 find myself in agreement with him 

a in every point which lie has, taken, it is 
e not necessary for me to write much. I 
- should like, however, to make a few 
e observations explaining the aspects of the case 
t which strike me as specially important. 

3 The article under consideration has been 
'* objected to by Government as being likely 
3 or having a possible tendency to excite 
i disaffection towards His Majesty or the 
l Government established by law in British 
■ India. In order to be successful with this 
application under section 17 of the Act it 
is necessary for the petitioner to show that 
the article in question did not, as a matter 
of fart, contain “ any words, signs or visible 
representations v of the kind described 
above. As the learned Judge has success- 
fully shown, the petitioner has hopelessly 
failed to prove his case. 

The learned Chief Judge in his judg- 
nient has set forth some of the important 
matters dealt with in the article; but I 
think it is not out of place for me to 
repeat as well ns I can remember the 
general abstract of the article given to us 
by tbe learned Government Advocate, in 
tbe whole of which I entirely concur. 
Tut very briefly, Mr. Petrnan says the gist 
oi the article is as follows : Turkey lias 
been oppressed and bated by Russia, the 
Ally ol Great Britain. She has been 

spoiled by France and Britain. There is 
a considerable estrangement between Turkey 
and Fngland due to the acts of British 
statoMiien. Turkey has many grievances 
against Russia and France, the friends of 
Fngland. The occupation of Egypt by the 
English affords a good casus belli for 
1 urkey against England. Tliere is a sugges¬ 
tion that the English intend to seize the 
.Muhammadan holy places, and tlmtGermany, 
at present at war with England, is entitled 
t«* admiration and sympathy " on account 
°1 the gallant fight which she is making 
against great odds. All Indians would 
| penly say this if they were not 
demoralised by tbe constant condemnation 

unpalatable truths and tbe repeated 
rewarding of cheap lies/’ No doubt, tbe 
Germans have committed many outrages in 
the course of the war, but after all they 
are not so bad as tbe English, whose 
General ordered the destruction of the 
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Mehdi’s tomb at Khartum. This is Mr. 
Bevan Petman’s version of this article as it 
would affect the minds of readers. He 
very properly argues that, after expressing 
Such views as these, it is useless for Mr. 
Muliammad Ali to talk in the article of 
the inexpediency of Turkey making war 
with England at the present time or of 
the duty of the Muhammadans in India to 
remain loyal to the British Government. 

It was strenuously argued by Mr. Beechey 
that the section under which the security 
had been confiscated by Government refers 
to disaffeciion against His Majesty and the 
Government of India, and that, therefore, 
nothing said against the Government of 
England, and much less against individual 
ministers or officers of that Government, 
should be taken into account. It appears 
to me to be important to show that this 
argument will not hold water. In practice 
it is impossible to separate the Government 
of Fngland from the Government of India. 
E very body who is acquainted with the 
constitution of the British Empire knows 
well that I lie Supreme Government of India 
is, in the last resort, the Government in 
England. The Secretary of State for 
India is a member of the British Cabinet. 
The Governor-General in Council has no 
doubt great and extensive powers, but in 
the last resort the real Government is 
the' British Cabinet. The Secretary of 
State for India is, of course, only one 
member of that Cabinet, but according to 
all correct views of the English constitu¬ 
tion, a pronouncement by the Secretary 
of State for India is a pronouncement by 
the British Cabinet, that is to say, by the 
Government of Great Britain. Therefore, 
anything which tends in India to excite 
disaffection against the Government as re¬ 
presented by the British Cabinet must be 
taken as tending to excite disaffection 
against the Government established by law 
in British India ; and, apart from this 
constitutional way of loking at the matter, 
it must be obvious that, if a writer succeeds 
in exciting in the minds of persons in this 
country bad feelings against the King, 
Lords and Commons and the British Cabinet, 
in which their power is concentrated, he 
dees thereby excite feelings hostile to 
British rule in India. In this connection 
' 1 would like to refer to the remarks in 


the summing up of Mr. Justice Batty in 
the case under section 12-LA., Indian Penal 
Code, to be found in Emperor v. Bhaskar 
Balvaut Bhopatkar (2). 

And it is also idle for Mr. I3eeche3 r to 
pretend that the article simply criticises 
the policy of successive ministers in England 
and not the Government as a whole, for 
the policy pursued in Egypt h the policy 
of the Government of England, though of 
course pronouncements were made from time 
to time by individual ministers. Similarly, 
when the destruction of the tomb of the 
Mahdi at Khartum was carried out that 
also must undoubtedly be taken as an act 
of the British Government, though the 
authority on the spot may at the moment 
have acted on its own responsibility, a 
point regarding which we have no informa¬ 
tion. The British Government accepted the 
measure, and, so far as the public is aware, 
never expressed any disapproval of it. 

The learned Chief Judge has not thought 
it necessary to discuss the word “ disaffec¬ 
tion ” at length, and indeed it may be 
better not to attempt an exhaustive defini¬ 
tion ; but at the same time it seems to 
me highly important that this Court should 
give the public some clue as to its views 
on this subject. I have read remarks upon 
this word in various rulings and various 
books, but i am quite content to accept 
in full the d iser.ssion of the word in Queen- 
Empress v. Bunich an'Ira Narayan (3). Thera 
it is said that : 

An attempt to excite feelings of dis¬ 
affection to the G overnment is equivalent 
to an attempt to produce political hatred 
of Government as established by law, to 
excite political discontent, and alienate the 
people from their allegiance.” 

This is the general placitum , but very 
significant remarks are made by Parsons, J., 
and Ranade, J. which, I think should be 
published far and wide. Parsons, J. said : — 
“The word ‘disaffection’ used in section 
124-A of the Indian Penal Code cannot be 
construed as meaning an absence of or the 
contrary of affection or love, that is to say, 
dislike or hatred; but is used in its special 
sense as signifying political alienation or 
discontent, that is to say, a feeling of dis¬ 
loyalty to the existing Government, which 

(2) 4 Cr.L J. 1 at p. 1G; 30 B. 4gl ; S Bom. L.R. 421 

(3) 22 B. 152, 
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tend. s' to a (ht-fnKitn>n not to "I" H, bill to 

resist anrl subvert the (mvr run < of." 

And Ranade, .1., expressed the following 
opinion: — 

Disaffection* is not a mere absence nr 
negation of love nr good-will, but a positive 
feeling of aversion whMi is akin to dis¬ 
loyalty, a defiant insubordination of authority, 
or when it is not. defiant, if secretly seeks to 
(ificnnfc the people and weaken the bond of al~ 
Jegianre and prepossess the winds of the people 
ictth armred nr secret animosity to tlocernment, 

—a feeling which tends to bring the Govern- 
inent into hatred or contempt by imputing 
base and corrupt motives to it, and makes 
them indisposed fit obey or support the laws 
of the realm, and which promotes discontent 
and public disorder." 

1 have italicised certain phrases in these 
quotations, because it must always be borne 
in mind in such cases as the present that 
it is not necessary for the Crown to show 
that disobedience has actually been caused 
by the obnoxious writings. 

We have heard a good deal of argument 
iibout the supplementary paper-books, one 
printed by Government and the other at 
the instance of the petitioner. The former 
is a complete single issue of the Comrade 
including the article now in question. It is 
unnecessary to say anything more about it 
than it certainly in no way helps the 
petitioner. Hut as to the other supple¬ 
mentary book my opinion is that the 
petitioner has damaged his case by bring¬ 
ing it to our notice. As the learned Chief 
•ludge has pointed out, a great part of that 
books is irrelevant, but the first article 
printed, namely, “an extract from the Comrade 
of 2b th August 1 d 14 ’’ shows the spirit 
in which Mr. Muhammad Ali writes when 
he sets out to discuss the foreign policy 
of Great Britain. Can he in his wildest 
dreams suggest that a sentence like the 
following is innocent of seditious intention — 
Unscrupulous aggressors have despoiled 
her (/>., Turkey) of her territories, j n _ 

triguers have battened at her expense 
wicked wars of spoliation have been forced’ 
upon her, while England's ministers hare 
looked on with appa.ent indifferent and 
allowed the most solemn treaties and obligations 
to he cast to the winds." 1 wish to point out 
here that cases like this are some!inns 


argued as if the truth of a statemnt regard¬ 
ing the Government is sufficient justifica¬ 
tion for the statement in all circumstances, 
or as if an honest belief on the part of a 
writer in the truth of what be is saying 
is in all cases sufficient justification. This 
view, of course, is wholly incorrect. To 
take an instance, even if it were the case 
that destruction of the tomb aforesaid was 
an unnecessary sacrilege, it would be, in my 
opinion, extremely improper for any 
newspaper in India at such a time as the 
present, after the lapse of 15 years, to say 
so. This, and the following points taken 
from the article proscribed by Goverr.ment- 
out of many that might be taken, show to 
my mind this, that Mr. Muhammad Ali 
in writing this article intended to create 
bad feelings against British rule ; namely, 
.first, page 1/, the words clamant revenge/' 
which Mr. Muhammad Ali admitted before 
us meant revenge against her enemies, including 
England ; secondly , page lb, the phrase “how¬ 
ever weak the present day statesmen's sense 
of the solemnity of promises,*’ and again “The 
lurks will pin her (England) down to her 
promises eren n she showed the least disposition 
to wriggle out oj them\ and thirdly , it is im¬ 
possible to ignore the wilful travesty of 
history in the sketch of British dealings 
with Egypt from the time of its occupation 
to the present day. We find not a 
single word about the Dervish rale in*the 
Sudan, and the constant menace it involved 
against the liberties and existence of Egypt, 
until that rule was, entirely through the 
exertions of the British Government, finally 
destroyed in ISMS. Mr. Muhammad Ali, 
being a student of history, must be well 
aware of the fact that after 1884 it was 
only through the presence of the British 
armies in occupation of Egypt, and in 
consequence of the strengthening of the 
Egypt inn Government by the presence of 
British statesmen and British, officers that 
Egypt was not overrun by savage hordes. 
It. is impossible to acquit him of bad faith, 
\\ him, in professing to give to his readers 
a true account of British dealings with 

h -vyt, he deliberately omitted all reference 
h* these things. 

Easily, it has been constantly insisted 
upon before us that nowhere is there any 
suggestion in the article that the Muham- 
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madams in India should under any possible 
circumstances take arms against the English. 
Mr. Muhammad Ali, as his article shows 
him to be, is a shrewd and crafty man, 
and after his experience in the Calcutta 
High Court, he is not likely to give himself 
away openly. But even he has been unable 
entirely to stifle his real ideas. On page 
19 of the article there is a section headed 
"What may England do.*' Like a great 
deal of this article the style is involved and 
turgid ; but, if the last 20 lines of the 
page mean anything at all, they certainly 
mean that the British Government may 
overstep the line, nay has probably overstep¬ 
ped the line, and may lose all right according 
to the maxims of the Quran, to exact 
obedience from Indian Mussalmans. Of 
course, it is always possible, when a writer 
chooses to wrap up his meaning in vague 
and ambiguous words, to say that a passage 
means anything one chooses; but after read¬ 
ing this section of the article repeatedly 
and with all care and attention, this is the 
opinion I have arrived at regarding it. 

With these remarks, which I regret are 
more lengthy than I had at first intended, 
I express my full concurrence with the 
decision of the learned Chief Judge. 

Ratiigan, J.— I agree with the learned 
Chief Judge and my brother Johnstone, 
whose judgments 1 have had the advantage 
of reading, that this application must be 
rejected, and I have nothing to add. 

The application is accordingly rejected 
with costs, which for purposes of Pleader’s 
fee are fixed at Rs. 250. 

Applicatio)/ rejected. 


! PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 1954 of 

1914. 

January 2, 1915. 

Present :—Mr. Justice Shadi Lai. 
BISHEN DAS— Applicant 

versus 

RAHMAT KHAN and another 

—Rr> pon denis. 

Criminal Procedure Code (Act V of 1898 , 5 . 195 — 
Sanction to prosecute refused ■ Costs. 

It is not competent to a Court to make an order as 
to costs in proceedings under section 195, Criminal 

Procedure Code. 


ABDUL KHALIQ V. EMPEROR. 

Case reported by the Sessions Judge, 
Juilundur, with his No. 645 of 21st October 
1914. 

FACTS.—Bishen Das sued Heme Khan 
for recovery of Rs. 350 on the basis of a 
bond, dated 23rd June 1907. Heme Khan 

denied the execution of the bond, also that 
the thumb impression on the bond was his. 
The Munsif of Nawashahr found that the ' 
thumb impression on the bond was Heme 
Khan’s and passed a decree against him on 
21st October 1913. 

In March last Bishen Das applied to the 
Munsif for sanction to prosecute Heme Khan 
and Chajju Khan and Rahmat Khan, who 
appeared as his witnesses in the case, for 
perjury. Sanction was granted as regards 
Heme Khan only. 

Agha Muhammad Sultan Mirza, exercising 
the powers of a Munsif of the second Class in 
the Juilundur District, I hen ordered the 
applicant, Bishen Das, to pay Rs. *25 as costs 
of Chayju Khan and Rahmat Khan whose 
prosecution was refused, and Heme Khan, 
against whom sanction was granted, to pay 
Rs. Id as costs to the applicant. 

The proceedings are forwarded for revision 
on tlie following 

GROUNDS.—1 do not think that it is legal 
to add an order as to costsin proceedings under 
section 195, Criminal Procedure Code, and I 
recommend that these orders as to costs be set 
aside. 

ORDER.—There is no doubt that the 
order awarding costs is illegal. 1 accord¬ 
ingly set aside the orders awarding costs 
to Chajju Khan, Rahmat Khan and Bishen 
Das. 

Order set aside. 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 17 of 1915. 

February 10, 1915. 

Present '.—Justice Sir George Knox, Kt. 

ABDUL KHALIQ— Peiitioner 

versus 

EMPEROR through KHALAQ SINGH 

—Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 110— 
Evidence—Evidence of Police, value of—Police diaries 

Evidence of a Police officer in a case under section 
110 of the Criminal Procedure Code, when it is 
based upon hearsay rumour and above all on diaries 
is of infinitesimal value, more particularly where 
other evidence is available, [p. 331, col. 1.] 
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Police diaries mar be of use when a Judge lias to 
decide about the jfuilt of an accused person and they 
contain matter which seems to point in the opposite 
direction, but they a re dangerous evidenci* against a 
person, fp. 331, col. 1. ' ° 

Appeal against an order of the Sessions 
Judge of Mninpun. 

Mr. II (ilhtrh , for the Petitioner. 

Mr. Saf unchain] nt f or the 

Opposite Party. 

JUDGMENT.—In the month of May 
1914, a case under section 110 of the Code 
of Criminal Procedure was pending before 

a Magistrate of the first Class of 
Mainpuri. 

The person against whom proceedings 
were instituted was Khalari Singh, a 
fhul-nr, and he was called upon to show 
cause why security should not he taken 
from him on the ground that he was a 
habitual dacoit and an associate of dacoits 

and the people of the neighhourlmod were 
m terror of him. 

The case was partly I,rani by Balm 

Ha., Bahadur an,l partly by Tl.nknr llnknm 

Mi.kIi. 1 linkur I Ink nn. Singh came t„ t| u . 

conclusion that none of the charges alleged 

by the prosecution had been made out or 

established against the accused. He found 

"m to be a man of position, good life 

, family and he was not a person to be 

bound oyer under section 110. lln d he 

accordingly disci,urged (he order made 

against him railing upon him to show 
cause. 

1 m'7 ZZ-mT**"• ..... 

Somewhere in .Inly 19H Kliahiq Singh 
appl.ed for sanction to prosecute Al.dul 
Kliabci,Circle inspector, for having,. 

an offence under section 10:5 of the Indian 
x onal C rule. 

Halm Raj Bahadur Singh refused to 

whirl al' 1 ? np 1 pli ™ lion - Tlle ^u„ds on 

ch he refused to entertain it wore two 
oid. 1 ho learned Magistrate thought 
tlmt Abdul Khalil, bad probably made 
inquiries in some dacoity case and that 
uhat he deposed might have been learnt 
and come to In,; knowledge during (hose 
inquiries. I be second ground was (hat 
there was notliing on the record to show 
that Abdul Klialiq bad made two contradie- 
tmy statementa in the course of a judicial 


proceeding. Klialaq Singh then went to 
the District and Sessions Judge of Mainpuri 
asking that the order of Babn Raj Bahadur 
might he set aside and sanction might be 
given to prosecute Abdul Klialiq under 
section 193. There is nothing in the peti¬ 
tion laid before the District and Sessions 
Judge in which the statements supposed 
to be perjuries are to lie found but lam 
told that they are to he found, in the 
petition made to Balm Haj Bahadur and 
thai they are as follows —“(1) I know 
Mialnq Singh accused. He is in the 
lialnt of committing dacoity. (■_>) There is a 
general complaint against him of committing 
dacoity and people fear him. (it) Klialaq 
Singh was suspected in the Nnbigunj 
dacoity case, also in the Ynmndnndi case, 
also in the Nanikarari case, (f) The' 

complainant (apparently in the Nabignnj 

case) put in's suspicion on Klialaq Singh 
in the beginning, middle and end of the 
inquiry. (5) Names of the persons whom 

7";I; t ‘ ,,,k the dacoity were the enemies 
ot Mill'll. (I,) kamlora was not a servant 
of Ins when Nahi Singh was arrested.” 

How far these statements are the 

7’'/™ ' r,rl " 1 » s ed hy A lid nl Klialiq l 
d;, not know. I have not compared them 

, 1 "T ? p,s, " nl record, and I have not 

been asked to compare them hy the learned 

Ad\orate who appears for Abdul Klialiq 

;r ,l10 . l ™» Vakil who appears on 
'he other side. 

■ t was for the petitioner, Knar Klialaq 
P'"gh, In satisfy the Courts before whom 
be pressed his application that there was 
a i“ i nia Jan <■ case of perjury with regard 
cadi one of those statements put into 

V"' ,,f Klialiq. So far ns l 

'.in judge, the Magistrate dealt with the 

case ,,, a very proper manner. It is to he 
Hgie ted that lie did not deal with the 
< aye. when it was before him under section 

i, ’ n " ‘, ( l ually SHC< ’ in< 't «ml common 

ir. ftJ i H 1 ° } vns sntis fied, and it must 

11 Vr n 1010(1 j ,nos t °f the evidence 
bud been recorded hy him, that it was 

! ’ poM,ble " it, > reference to each one 

was Z° ■ fl,nt Abdnl Khaliq 

■I, "™' 1 " t0 . wl ' nt '>o came to know 
cluing the inquiry and that there was 

bo eTDlai" T * Memeni * wl >W' could not 
explained away and honestly explained 
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in this way. I admit that the fourth 
statement, if it has been correctly stated 
before me, is not so easily explained ; but 
the misfontune is that, so I am told, there 
was no cross-examination of Abdul Khaliq 
to show on what foundation he based the 
several statements made by him. 

To my mind it is always strange that 
Magistrates in the present day attach so 
much weight and examine at such in 
ordinate length the Police officers who 
appear before them in proceedings under 
section 110. These officers, generally speaking, 
know nothing more than this that there 
is current in their Circle a rumour to the 
effect that a certain person is an associate 
of bad characters or otherwise a person 
who needs watching under that section. 

There may be cases in which such 
officers do see something with their own 
eyes and in that case their evidence is of 
course valuable; but when it is evidence 
based upon hearsay rumour and above all 
on diaries, it is of infinitesimal value, 
more particularly where there is evidence 
available, as 1 understand there was in 
this case, of, certain number of witnesses 
who were not Police officers who came 
forward on either side. 

It is the custom now, so far as I have 
seen in cases coming before me, to have 
30 or 40 witnesses on one side and to have 
as many as 40 or 50 witnesses on the 
other side, as though proceedings under 
section 110 were best judged by the number 
of witnesses. 

In the judgment recorded by Mr. Hukum 
Singh there is this clear defect that he deals 
with the case mainly upon the Police 
diaries and upon little else. His judgment 
is an apology for the diaries showing 
that they are entitled to be ranked as the 
best evidence in the case. Police diaries 
are sometimes of use when one has to 
decide about the guilt of an accused person 
and they contain matter which seems to 
point in the opposite direction, but so far 
as my experience goes they are dangerous 
evidence against a person. I am not 
dealing with a case in which the diaries 
are the diaries of the investigating officer 
and the question is how far he is responsible 
for what is contained in them; that is 
quite another story. Abdul Khaliq had 


nothing to do with these diaries except to 
review them after they had been written 
by others. Nothing in the diaries is put 
before me as his own personal know¬ 
ledge. 1 do not for a moment suggest that the 
decision arrived at in the long run by 
Hukum Singh as regards the reputation 
of Khalaq Singh is in any way wrong, 
that is not a matter before me to-dajq 
but there is nothing hi his very lengthy 
judgment which gives ground for a prim a 
facie conclusion that Abdul Khaliq has 
comitted perjury in the evidence which he 
gave before Balm Raj Bahadur. Nothing 
whatever of this kind has been pointed 
out to me and it was very properly stated 
before me that if the Police diaries be taken 
out of the judgment, there remains no 
foundation on which a sanction for pro¬ 
secution can safely be based. 

The learned Judge never seems to have had 
before his mind the first ground on which 
sanction was refused, he dealt only with the 
second ground and his judgment is that the 
Sub-Divisional Officer, instead of going into 
the merits, threw the application out on the 
ground that there were not two mutually 
contradictor statements. As I read the 
judgment of the first Court the strong point 
in the judgment is that statements made by 
Abdul Khaliq might well have been made 
from inferences which came before him 
aliunde. 

The case is certainly not one in which 
sanction should have been given under section 
193. The Magistrate who heard the evi¬ 
dence evidently did not consider that he could 
take upon himself the responsibility of acting 
under section 476. On every ground, there¬ 
fore, I hold that this application for revision 
of the order of the Sessions Judge of 
Mainpuri is a good and proper application. 

I set aside the order and revoke the 
sanction, which has been given. 

Sanction revolved 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 285 of 1914. 
Criminal Revision Petition 2 Pi of 1914. 

February 8, 1915. 

Present: — Mr. Jus tire Spencer. 
BULKIS Ill VI and another—Petitioners 

reran ss 

NAGOOR ICANN! RO\VT IT KR —Coentek- 

P E r IT10 N E R — R E S rn \ |, K N I'. 

Crimin'il Pmen.btre Co.L* (Art I*../ I.S9N 7, 1 1 if) 

— Dispute b‘.’l iCenii nroithrrs uj .1 fnb nuni lit ill film ill / 
R'ffhf to collect eents Jrom f-’nints —/\» ss'ssiou ii’itli 
mnnmjimj member, eject M i/is'r ite ,lis-rti,,i of to 
(l/loir npphr ih hi t ) re-sn.nm hi ir>tn — porcible ill's . 

possession—R jht lo Jinrtion il sli ,re y if rijht to ton /ible 

i m wonvible jirojirrl //. 

]n <iii inquiry nn ler mm*? inn 1 !•*>, Criminal IVgc'mIup* 
C'»‘K\ i» is i»i tho discretion of the Magistrate to allow 
witnesses to b* re-summoned upon a petition preM*nf- 
ed towards th«' end of his imjiiirv. p. .‘TIN, col. IP 
Torn Pfithi His If is V. .V nrol lfo<pie Min , 2 P. I,. T. 
•2S) : 2 Cr. W. .1. f!7!>; .*12 (\ H«W ; 

sori Debi v. Shiithessnri liebi , |ti {’. filH, referred to. 

A dispute as to a right to eolleel rents is a dispute 
within the op >rat ion of seer ion Mo of iln< Criminal 
Procedure Code p ;TM. eo|. I. ) 

Rim isn mi v. Dm ,l,ti Am mol, 12 M. NS; print >th i 
Wins inn Deb R ,,j \. I) ».„•«/#/ Churn III, ittoeh irj,\ 

1 1 C. 4 Id; In til • m tiler of S trim, mil II, so M ,:„„i I or 
'• Perm S •n’.ie R,,, ChoinJiei, loC .'>27: Ablm t/essn ri 
D’bi \. So • Hi ri D-bi , It; C old, followed. 

Wlier • tli* dispute is Wet ween t he members of a 
Muhammad m i.t nil\ wli > elniiii Ir.tetional shares in 
t,l? prop-rties oft!,, laa.ilv, nnlv that pers.in can 

be sntd to he in actual p.-ion within the meaning 

of section Mo. Criminal Pro,-.'.hire Code, who is in 

actual receipt of rent and to ..he tenants pm 

such rent, fp-odd, col. 1.] 

Ilthon Re-Illi v. Knlhippn Xallnn, 2 Weir 107; In the 
matter of the petition of ./. I). Sntherlnml, !l |$. | ( |{ 

229; IS W. p. 1 | Sri Moh in Thai,nr \ . Soesimih 
^[oh'iii Thtlh'it >' t 27 0. 2”>tl, 2(il note; |. C. \\’. \\ |j () 
421 note , reb'rred to. 

Where more than two months have elapsed from 

the date of the death of tic* last person in possession, 
there is no forcible dispossession wit hin I wo months 
Within the meaning of section ! Id of the Code .if 
Criminal Procedure. p. ddd, eo|. 1 I 

A right, to a fractional share may We a right to 
tangible imniuv able properly even i\ lu<n the "hares 
at-' not delinitelv ascertained. p | 

Sri Mol,,,, Tli nine v Xirsim, M >1, m 77, ,l,„r >7 C 

ay, an .., ; . : m v. i_* i.m „N.,.,. 

Sm : il,\. Bin Moh an Tholnr, 2d C. SO; Moh m 

Chose v. Rijenlen Coomtrdhnsh 7 C \V V i,--» 
followed. ’ ' 

Petition, under sections 4.45 and 449 ,,f 
the Code of Criminal Procedure, praying tbe 
High Court to revise tbo order of the 
Court of the first Class Sub-1)ivisional Magis¬ 
trate of Ramnad, in Miscellaneous Case No 
18 of 1913. * 

Messrs. E. Sat/agopacharior, V. /,». Venkat - 


( 

O 


rt nun . I in nr and C. Eajagopala Aitjangar , for 
the Petitioners. 

Dr. S. Steam/nathan and Mr. Eanganatha 
Aiyar, for the Respondents. 

ORDER.—This is a petition to revise an 
irder passed under section 145 of the Code 
»f Criminal Procedure by the Sub-Divisional 
Magistrate of Ramnad. 

The questions argued before me were 
tli roe, namely ; 

1. W bet her the Magistrate exercised his 
jurisdiction wrongly in refusing permission 
to the petitioners to examine the witnesses 
named in tlio*r petitions of 23rd January 
1914. 

2. \\ hetlier the Magistrate's omission 
to consider the telegrams. Exhibits M and 
II series, occasioned a failure of justice. 

4. W hetlier the Magistrate has jurisdiction 
to declare the counterp-etitioner to he in 
possession of items Nos. 5 to 9 when 
his possession, if true, was only that of 
tenants attorning to him since the date of 
his elder brother, Rowther Nainar's dentil 
and when according to the counter-peti¬ 
tioner's own eontention the family was an 
undivided one. 

I am of opinion that the Magistrates 
order does not need revision. It is a well- 
eonsidered order dealing carefully and 
concisely with the contentions of the parties 
and the evidence adduced on either side in 

their support. 

Gn the lirst point it is not necessary 
for me to go so far as the Calcutta 
High Court has gone in declaring in 
hint Ibt,In Hisira< y. XnraJ Hague Mia (1) 
that parties to proceedings under section 
1 b> must produce their own witnesses, 
thaf it is not obligatory on the Court to assist 
them in this matter, and that they can¬ 
not claim as a matter of right that processes 
should he issued by the Court to compel 
the attendance ol witnesses named by them. 
Nor is i( necessary to base my decision on 
the ground adopted in Ablwyessan PM v. 
Sh/fhessan PM (*2), which was that even if 
the lower Court's action in excluding 
evidence was illegal it would not justify the 

exercise of the Courts revisional powers to 
interfere. Here the Magistrate states that 
the petitioners lmd already closed their case. 

L - 280: - Cl ' L - J -679. 
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It was certainly discretionary with him i<> 
allow witnesses to he re-summoned upon a 
petition presented towards the end of his 
enquiry and I am not at all satisfied that 
in this instance he exercised his discretion 
wrongly. 

As regards the second point the telegrams 
referred to have been read in Court, but I 
am unable to see that their contents mate¬ 
rially affect the decision of the question 
which the Magistrate had to decide, namely, 
which of the parties was in actual possession 
of the properties in dispute at the date of 
his preliminary order, at any rate so far 
as the items Nos. 5 to 9 about which the 
revision-petition is pressed are concerned. 

The third point is less easy of solution. 
The parties are Muhammadans, but it is con¬ 
ceded that they have nottaken their respective 
shares. The family appears to own two whole 
villages and fractional shares in three other 
villages. Though the fields are in ‘manual* 
possession of tenants, the Magistrate found, 
as I understand his order, that the counter- 
petitioner had been collecting the whole 
of the rents and managing these items 
since his brother, Rowther Nainar’s death. 
As the latter’s death was on 13th May 
1913 and the preliminary order was issued on 
9th September 1913 and the final order was 
passed on the 5th February 1914, this was 
not a case in which the petitioners could set 
up forcible dispossession within two months 
before the date of the order, it has been 
frequently held before the amendment of 
the Code that a dispute as to the right to col¬ 
lect rents is a dispute within the operation of 
section 145 of the Code of Criminal Procedure: 
vide Ramasami v. Danakoti Animal (3), 
Pramatha Bliusana Deb Roy v. Doorga Churn 
Bhattaeharji (4), In the matter of 
Sarbananda Rasa Mozumdar v. Pran Sankar 
Roy Choirdhun (5), and Abhayessari Lebi 
v. SJridhessari Debt (2), and now clause 2 in 
the present Code places the matter beyond 
doubt. 

Now in a dispute between a tenant and 
a landlord as to the fact of possession, the 
possession of the tenant would not be the 
possession of the landlord; vide Baboo 


(3) 12 M. 88. 

(4) 11 C. 413. 

(5) 15 C. 527. 



/M,/S v. Knllappa Kaftan (6), and in this 
case if the tenant’s possession were to be 
treated as the actual possession, the only 
decision which the Magistrate could come to 
would have been that neither of the contesting 

parties were in possesion of items Nos. 5 to 9 
in which event he might have ordered the 
attachment of these items under section 146. 

As it is, he has found the counter-peti¬ 
tioner to be in actual possession and after 
careful consideration 1 think that he was 

acting- within his jurisdiction in coming to 
this conclusion. 

The Legislature had made it clear that 
claims to collect rents can be made the subject 
of inquiries under this section, and in such 
inquiries the question must always be. who was 
actually collecting rents at the date of the 
preliminary order. The words actual posses¬ 
sion in disputes between rival landlords 
need not be taken to exclude possession by 
the receipt of rent, for fs pointed out in In 
the matter of the petition of J. f). Sutherland 

(/),.the tenants possession is-the possession 

ot him by whose permission he holds the 
land and to whom he pays the rent, and 
actual possession can thus be taken to include 

the possession of landlord by his immediate 

terum t. 

Tliere was no question raised in the Magis¬ 
trate s Court as to the facts of attornment 
and so there is no finding on it. But this 
is not a case of tenants paying rent for 
some time to one of the counting parties 
and then attorning to the other contesting 
party and paying rent to him It was held 
in Tn the matter of Sarbananda Basil 'Mozum¬ 
dar v. tran Sanlcar Boy Jhowdhuri (5) that 
such conduct without notice to the first land 
lord would not determine his tenancy or 

deprive him of his right to collect the rent 

Here there is no allegation that any dispute 
existed till Rowther Nainar died. So he was 
not a contesting party till his death. He be¬ 
ing the elder brother appears to have been 
collecting the rents on behalf of the joint 
owners After his death the counter-peti¬ 
tioner being the younger brother collects the 
rents. Although it may turn out on in 
vestigation that the petitioners have 
legal right to joint ownership of these 

(6) 2 Weir 107. 

(7) 9 B. L. B.. 229; 18 W. K. 11 Or 
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items or to have their respective shares Court in its criminal jurisdiction has power to deal 
divided off, yet the existence of such a Wltl1 s,| vh orders under section 115 of the Civil Proce 
l ifeU.t will not preclude the magisterial suctio " 15 " f 24 * 25 Vic., C. 104. [,,! 

Court from finding that the counter-petitioner Where „ pnwcurion is 


[191 


, , - - , :. ,*. „ " lK ' lv “ prosecution is umlcrtnken bv the 

is at present in sole possession and manage- (.nvcrnmeni, mere ilelnv in applying for the sanction 

meiit of the said ni-nnm-tr to prosecute ennnot .,o _ V 


inent of the said property. 

in Sri Mohan Thaknr v. A Tarsi it g Mohan 
rimfiin (8) a dispute between joint owners 
regarding the collection of rent was held 
to he cognizable under this section. 

Lastly Mr. Sadagopachariai* based an argu¬ 
ment on the impossibility of applying the pro¬ 
visions of this section to undivided fractional 
sharesand cited SnrhXarain Singh v. HirjMohnn 
I hahttr (H) and Mon Mohan hose v. Rajentlra 

('oomar tlhosL (10). Those were cases where 


. *11 . -ouiiv .1 IWII 

l" ( : s,n,|ot as su^estin- mala Mc 

i p. o.w, col. I. « * 

Mr. Soil,in Ah mud. Deputy Legal Remem¬ 
brancer of Bihar and Orissa, for the Petitioner 

Balm Clones!, Dot! Singh, for the Opposite 
Party. 

JUIMUMKXT. 

I- I.KTCMKI.-, .1.—This is a Rule obtained 

)> he Deputy Legal Remembrancer and 
i ubl.c 1 rosecutor of Bebar and Orissa 


the subject-mutter of dispute was uncertain ,37.7 .-fT 0ris8a 

audits boundaries umlclincd. Hero 1 have cause" win- ■ > l ! pp ° ! ' 1 e V-^'ty to show 

not been shown any reason for assuming that under section S '>uV°f fi "'t 'i’ S P rosecutlon 

Itecause the share which the family holds s | loul(| , 1()t be ‘ ' >n " t t'® m ,a " 1 eiml < -' odo 

in sonic o| these villages is a fractional H . mno .„. w . 

share, that share is not a definite and the 10th of 1)" 1 '° PUlty 0,1 

♦ ni . . ..r 1 . 1 MM .lx x. L 1Uth ot Orcein her 1012 brought „ 


/ - w ^ ^ ^ ^ 11 l 0 \ 

tangible piece <*f land. The result, there¬ 
fore. is that I dismiss the petition. 

Paf it ion 1 /tsniisseif. 

(S) 27 C. ~>7i I; 21)1 n..lr- [ C. \V\ X. 120, 12! Half, 

(0 20 c. so. 

00) 7 C. \Y. X. 102. 


CALCUTTA 111(1 II COURT. 

Civil Revision Petition No. to of loll. 

Deeemher 15, 11)14. 

Prawn! :—Mr. Justice Fletcher and 
Mr. ♦Justice lleacherolf. 

Tin: DKPUTV LKliAL RKMKMPRAXCKR 
ani. PUBLIC PROSKCUTOR of 
BIHAR anp ORLSSA — Petitioner 

versus 

RAM UDAR SI NClII—Or rosin. Paliy. 

C„,ic f.l-'Y/.r-w lMiO\ >. 201 )- Crinun.il 
r.ocrOnrc I'mlr { |.7 I*,./ lSJlM, 19.7 —N t„di<>u fo 

sci % >/lr - llii/h ('nilrls .1.7. 21 A 2.7 IV. (|o|, I I--- 

Hh/ll t 'nil I’l's JII l'l Si I If! ii ill ltd i ,/ in .. ,1 >1 olsi 

liflcs. 

Tin* orders <<\ n Al u ihT ;md , , AiMif i .n:il DismVi 
Jiulgc ivlusinu h> gruu an ;i|>|> V:ii imi lop ^:im-| i,>n 
In proMTUlc sin* not nr lt*rs of ('i imin:.I l'ion ( 

flierefnrc, cnuiml lie r vised l»\ I lit* High Cihu i m „l,r 
sect it hi -IJ39 ol (Id* C ..It* t»| < 'lint in:i I l’i ocrtlui c 

[i». :Wo, col. i ; 

Km/icror v. Hu,- J',, ,„/ 19 1ml. Cus. 197; 17 

W. X. (517; 17 c . L. I. 21.7; I 1 (’,*. [,. ,|. |97 ; .pi r 

•177 (F. 13.), followed. 


7 U1 or December 1912 brought a 
suit against Naik Lnhera and J lira Lahera 
m the Court of the 2nd Mu.isif of 
-lu/alarpore to recover the sum of 

Ks. .So. 

This suit was on the 3rd of February 
f , dismissed the claim being found to 
he false and malicious. On the 20th of 
November 1912 an application was made 
to the 2nd Munsif f ()1 . sanction to 
prosecute the opposite party. The Munsif 
beard such application and examined 
witnesses. I lie conclusion arrived at bv 
he Mm is if was that although the suit 
"■ought by the opposite party was false, 
■-audio,, ought lo be refused on the 
ground of delay i„ making the application 

, " 1,s then preferred to the 

A 77itio,ml District and Sessions 

•uidgc, but he refused to interfere on the 

g | o"i , i delay. Acting under instruction 

ii.ii. the Government of Bihar and Orissa. 

» ,,wp,,t "PPli-ant applied for and obtained 
the present Rule 

0,1 the bearing of the present Rule it has 

Wen argued that we have no jurisdiction to 
revise the order of the Additional District 

.7- - sm ; 1 ', , ’ rtler " ot I'nving been passed by 
a t 1 1",nml Court. A large number of autho- 

.'.ties have bee,, cited before us, but in the 

mow l ake ,t is unnecessary to consider these 

nuthorifiiv* In ,i ♦ 
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tin’s Court is concerned, has been finally 
settled by the decision of the Full Bench in 
the case of Har Prasad Das v. Emperor (1) 
The case defore the Full Bench was no doubt 
an order passed under section 47b of the 
Code of Criminal Procedure, but no distinction 
can be drawn between an order under section 
47b and a sanction under section 195 for the 
purpose of considering the question of juris¬ 
diction. AY hat, however, is abundantly clear 
from the decision of the Full Bench is that 
the orders of the Munsif and the Additional 
District Judge are not orders of a 
Criminal Court and, therefore, cannot 
be revised by us under section 439 of 
the Code of Criminal Procedure. We have, 
however, been duly authoiised by the Chief 
Justice under section 14 of 24 and 25 Vic., C. 
104, power to deal with these orders under 
section 115 of the Civil Procedure Code and 
section 15 of 24 and 1:5 Vic., C. 104. The 
point arise* whether we ought to exercise 
such jurisdiction in the case before us. 

It has not been suggested in the argument 
that there is any general rule of practice 
followed in this Court as to the Court exer¬ 
cising or refusing to exercise the powers that 
it possesses to revise orders of this nature. 
The authorities that were cited during the 
argument are in many instances difficult to 
reconcile with each other and in some cases 
difficult to understand. Ought w r e, therefore, 
to interfere with these orders refusing sanc¬ 
tion by the lower Courts? The ground for 
refusing sanction in the Courts below was 
solely that of delay. Doubtless in many cases 
where there is delay by a person in applying 
for the sanction to prosecute, the delay may 
suggest a want of good faith on the part of 
tiie applicant. 4 lie present case, however, is 
in substance a prosecution undertaken by 
1 he Government and mere delay cannot, 
therefore, be taken as suggesting mala fides. 

I think the reasons assigned by the lower 
Courts for refusing to grant a sanction when 
they came to the conclusion that the suit was 
false and malicious, are insufficient and have 
occasioned a failure of justice. I think the 
present Rule ought to be made absolute and 
sanction should be granted to prosecute the 
opposite party under section 209 of the 
Indian Penal Code. We accordingly sanction 
the prosecution of llam Udar Singh under 

(1) 19 Ind. Cas. 197; 17 C. W. X. 647, 10 C. 477; 17 < 
C. L. J. 245; 14 Cr. L. J. 197. 


section 209 of the Indian Penal Code for 
having on the 10th December 1912 dishonest!v 

■uZ e t\nf> e rhUm "* CoUrt > cU - '■'> No. 
•10b of ldl- in the second Court of the Mu ns iff 

at Muzaffarpore against Naik Lahera and Hi, a 
Dan era. 

Beaukrof r, J.—J agree. 

Dale made absolate. 

PUNJAB CHIEF COURT. 

Criminal Rkvisiox No. 1682 of 1914. 

January 22, 1915. 

Present:—Sir Alfred Kensington, Kj\ 

Chief Judge. 

II All A A X D OTHERS—PETITIONERS 

versus 

EMPEROR —Rrspoxjdext. 

^rnninaf Procedure Code (Act V of lScjS^ j in 

.* -VsiSJE 

» .vear 

Before the year w, s v?.,. Procedure Code. 

offence under section 323, IndknVeml^CM ° f 
sentenced to imprisonment for two week. C °;. a,ld 
K*. 20. Upon this the District M.! '■ a,,d 11 ‘"’c (>f 
Us. 205 of the security money fro'nfu in,!' KmfcJ 

ss sr. ~ 

Petition for revision of an order of the 
District Magistrate, Shalipur District -,t 
hargodha, dated the 5th June 1914. ’ 

JCDCMm f ° r the Petitioners. 

Fain tlle 14th October 1912 

ahnS’ ?n 10C ’’ ° f the Shah P ur District, aged 
about 40 was put on Rs. 1,000 security Rm 

a year under section 110, Criminal Procedure 

Code, as a reputed thief and burglar. The 

s "“‘ “ d “*'»■*. -A 

On the 2511, June 1913, p„ ta 
in th e Gujrat District under section 323 

Indian Penal Code, and sentenced to 

impusonment for two weeks and n r £ 

on i „ \ an u a hne of 

fAl l e /'T rd of that ca *e is before me 
It shows that Fatta took a minor part hi' 

an affair in winch the real offenders were 

two men who escaped. He was grazing his 

camels and unwisely joined at a late stage in a 

quarre! which did not concern him. 

Ibis has been treated as nn 
justifying the confiscation of R s . 250 security 
money from Fatta and his sureties jointly 
I cannot agree with the District Magistrate 
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that they were “let off very lightly.*’ On 
the contra?y they seem to me to have been 
treated with unnecessary severity in a manner 
which is much more likely to promote crime 
than to keep it down. 

Under the circumstances explained, there 
was no real ground for dealing heavily with 
the sureties. They could not possibly pre¬ 
vent Fatta from committing a petty offence 
of the kind and to hold them responsible is to 
set up a standard of conduct which is 
unattainable by human beings of any class, 
much less by rough peasants. 

The revision is allowed in full as regards 
the petitioners Shera and Bahawla and the 
order of 27th March 1914 is set aside in 
respect of them. In Fatta's case it is reason¬ 
able to make a man understand that he must 
abstain from any sort of crime while under 
security, but a disproportionate and crippling 
penalty is altogether out of place. I reduce 
the sum to be paid by Fatta out of bis 
security money from Hs. 25U to its. 5U, 
bearing in mind that lie lias been already 
punished for his actual offence. 

lien's to ii 11 1 lowed . 


PUNJAB CHIEF COUNT. 

('in mina i, Hi: vision Cask No. 1303 ok 1914. 

December 18, 1914. 

Present: —Mr. Justice Shall i)m 

HUP NAHAIX— IVrn n in k u 

rerstts 

Pundit MAH A DAYAL—Ahtskp. 

Criminal Procedure Cade (Act I* ,./ IMIS), 

Application far madia,, f 0 f.rascvnic- Dismissal fa 
default , v ln thcr Comiidcnl. 

A Court hns no jurhdirtio» to m ,| ( 

application for panel ion to pro.-cculc. 

In rc tiojit,I Sidiloh ,rar Itcsl,/>andc % 32 |{. 203; p 
Boni. L. It. Jfc,; :i M. h. T. 1 TO; 7 Cr. b. .1. 120; Mem 
da(loitndcn v. lltonmaunn Canada,. 22 li.,| (’-,s 
423; 15 Cr. \j. ,1. 71, followed. 

Case reported hy the Sessions Judge oj 
the Delhi Division, with his No. 578, dated 
the 23rd Juno 3 914. 

I AC IS. An application of the applicant 
was pending before the District Judge, Delhi, 
for sanction to prosecute the respondent for 
fabricating false evidence in a suit (section 
195, Criminal Procedure Code). 

The applicant failing to appear, the 
District. Judge dismissed the application in 
default and refused to restore, on the ground 
Hint he had no jurisdiction to do so. 

j’he application of the applicant for 


restoring his application to the file was 
rejected hy Lala Murari Lai Khosla 
exercising the powers of a District Judge* 
Delhi, by order, dated 27tli of March 1914. 

The proceedings are forwarded for 
revision on the following 

0 HOC N DS.—The order of dismissal was 
bad in law, the law providing that the 
application must he considered granted or 
refused on the merits. 

The ease is exactly parallel to a Bombay 
case, In re G< ptil Sid flesh tear Deshpande 
(1), where in similar cases the Subordinate 
Judge dismissed an application in default; 

After the Subordinate Judge had declined 

to review his order upon the ground 
mentioned above, flie Public Prosecutor 
applied to the District Court and the District 
Court has accordingly accorded sanction. 
Now, the objection to that is, first , that the 
District Court has not gone into the details 
of the application, and, secondly , to give that 
Court jurisdiction under section 195, clause 
(r), there ought to have been a sanction given 
or refused by the Subordinate Judge. Here 
there was no sanction, given or refused by 
the Subordinate Judge. The only jurisdic¬ 
tion which the District Judge had under the 
circumstances was to revise the order of the 
Subordinate Judge dismissing the application 

as for default. 

“We think, therefore, that for the reasons 
we have given, both the order of the 
District Judge and that of the Subordinate 
Judge ought to be set aside and the appli¬ 
cation made to the Subordinate Judge ought 
to he sent back to him with a direction 
that he should dispose of it according to law.” 

For the reasons given above, 1 forward 
the ease to the Chief Court with the recom¬ 
mendation that the order of the District 
Judge be set aside and that he bo directed 
to pass an order on the merits. 

OHDEH.—Following In re Gopal Siddesli - 
icnr Jhshpande (1) and the case of Marudappa 
Gonnden v. Bommanna Gonnden (2), 1 set 
aside the order of the District Judge, dated 
the 2/th March 1914, as passed without 
jurisdiction and send the case back to him 
with a direction that lie should proceed with 
the application, dated the 13th October 1913, 

according to law. licit sum accepted . 

0 > H *-’03; 10 Bom. L. R. 05; 3 M. L. T. 170; 7 
Cr. L. ,1. 120. 

(-) 22 1ml. Cas. 423; 15 Cr. L. J. 71. 
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MADRAS HIGH COURT. 

Civil Apreal No. 137 ok 1910. 
Appeal against Order No. 177 of 1910. 

February 9, 1915. 

Present :—Sir John Edward Power Wallis, 
Kt., Chief Justice, and Mr. Justice Hammy 
A. L. A. R. ARUNACHELLAM 

CHETTIAR and others—Plaintiffs_ 

Appellants 

VC Vtf H ^ 

A ELAPPA THAMBIRAN and others— 
Defendants—Respondents. 

properties Pandarasannadlii, 

tnoi tyayeby Property within jurisdiction of different 
Cuurts-Decree obtained in one Court transferred for 
..cecntujn to a nother-J „ risd iction of other Court to 
declare decree not bmdiny -Disciples, suit by , to routes, 

of Civil Procedure Code (Art V 

/ 1908), .s. 9-— Compromise decree, setting aside of- 
Leyul necessity Bu rden of proof- Pa.idarasannadhi 
V°«rr at, to compromise—Bonn Me—Position of 
pandarasannadlii, whether analogous to Hindu widow. 

S] . S . I '! a . 11 |) ; u ' t . ot rhe m<»i*fgag:ed properties was 
•situated within the jurisdiction of K Court while the 

rest was situated within the jurisdiction of T Court. A 

. suit was instituted on the mortgage in AT Court and 

lo decree obtained was transferred to T Court for 

execution. While execution was pending the judgmom- 

debtor sued in T Court that the decree was not biml- 

n;?. It was objected that the Court had no juris- 

Held, that under the circumstances the Court hud 
jurisdiction and that there was no absolute rule 
hat no decree could be in any way impeached save in 
the Court m which it was passed, [p. 333, col. 1 1 
A decree passed by consent and without contest 
".hereby certain mutt properties arc made liable! 
stands m no better position than a settlement 
effected out of Court, and in the absence of 
sufficient reason it can be questioned in Courts 
other than that which passed it. Tp. 338 col 11 
Where a party has a special interest ’ in the pre- 
sci \ at ion and the maintenance of a mutt and its 

andwfthm.t 16 hi ?" titled to sue 0,1 his own behalf 
rho r; J i obtaining sanction under section 92 of 

the Civil Procedure Code, 1908, to set aside a decree 

got against the mutt properties, [p. 338, 

The powers of a pandarasar,nadhi to compromise 
suits affecting trust properties cannot be larger than 
those ot a trustee, [p. 338, col. 2.] 

Compromises of suits entered into by trustees of 

339 lIlt 1 2 j ,ldow,llc,| ts arc not necessarily void. i p. 

In a suit to declare a decree against a panda ra¬ 
sa nnadlu not binding on the mutt properties, once it 
appears that the decree was passed not after contest 
but on compromise, the onus is on the decree-holders 
to show that the compromise was a lawful one entered 
into bona jidc and, therefore, where it is proved that 
the compromise was not of that character, the decree 
cannot stand, [p. 340, col. 1.] 

A compromise entered into”under the influence of 
an indirect motive, such as a desire to escape the 
necessity of having to attend and be examined as a 


witness by the panda rasa n nadhi, amounts to a breach 

r .?:•!’ an< 1 1 cannot bc regarded as lawful or bona tide. 
Lp. 341, col. J.] 

A pand , rasa „ nadhi, though not accountable for his 
expenditure of the income of the mutt properties is 
yet under a moral, if not a legal obligation, to applv 
the surplus tor purposes of a religious or philan¬ 
thrope nature and he cannot apply it in satisfaction 

° ,ts? lmvc * been found not to be binding on 

the^ mutt. p. 341 > <•,,]*. ] & 2 .] 

I he position of a panda rasa u nadhi is not analogous 
o a widow and a decree passed against a panda ra- 
sannadh, tor debts not binding on the muff cannot 
n tieated as ail alienation binding on his life- 
interest as m the case of a decree passed in similar 
circumstances against a widow, [p. 341, col. ]. 

, Appeal against the decree of the Court of the 
Subordinate Judue of Tinnevelly, in Original 
Suit No 41 of 1906,and appeal against the 

order of the Court of the Subordinate Judge 
of 1 innevelly, dated the 18th February 1910, 
in Execution Petition No. 204 of 1910 (in’ 
Original Suit No. 100 of 1902 on the file of 

t , Co 7* ° f t, l e Additional Subordinate 
Judge of lanjore). 

Messrs. ,S'. St intranet Aiyangar and G. S. 
luimctchamlra ltjer, for the Appellants. 

Messrs. K. Sr ini ram Iyengar and T. 
A arasimha Iyengar and T. Xallasicam Pillai, 
for the Respondents. 

JUDGMENT. 

In Ai>keal No. 137 of 1910. 

This is a suit brought by the plaintiffs, 
suing under section 30 of the Old Civil 
Procedure Code on behalf of themselves 
and aH the disciples of the Dharmapuram 

u ‘ * he Loui ' t of the Subordinate 
Judge of 1 innevelly for a declaration that 
the decree obtained by defendants Nos. 3 
to b against the 1st and 2nd defendants in 
Original Suit No. 100 of 1902 on the file of 
the Court of the Subordinate Judge of 
Kumbakonam subsequently transferred to 
the Court of the Additional Subordinate 
Judge of Kumbakonam (subsequently trans- 
ferred to the Court of the Additional 
Subordinate Judge of Tunjore) on a mortgage 
executed by the 1st defendant, the then 
pandarasannadlii of the mutt, is not binding 
on^ the mutt and its properties, and for an 
injunction restraining defendants Nos. 3 to 6 
from executing the decree and defendants 
Nos. 1 and 2 from alienating the mutt 
properties m satisfaction of it. The 
Subordinate Judge passed a decree, declaring 
that the suit properties are not liable under 
the decree in the said suit, restraining the 
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plaintiffs from execuhng the said decree 
against those and other property of the muff 
and the 2nd defendant from alienating the 
said properties in satisfaction thereof. 

Two preliminary points have been argued 
before us, that the Tinnevelly Court had no 
jurisdiction to make a declaration about a 
decree of the Tanjore Court and that the 
present plaintiffs had no right to sue. As 
regards the first point a very small part of 
the mortgaged properties is situated within 
the jurisdiction of the Ivumbakonam Court 
and the rest in Tinnevelly, and though the 
present defendants, as they were entitled 
to do, sued on the mortgage-decree in the 
Tanjore Court they subsequently had the 
mortgage-decree transferred for execution to 
the Tinnevelly Court and it was while 
execution was pending in that Court, that the 
plaintiffs instituted the present suit. In this 
state of things we think the Subordinate Judge 
was right in holding that the Court had 
jurisdiction, following Iianke fiehari Lai v. 
Pokhc Ram (1). The most recent decision 
of the Allahabad High Court in inn ran Siinjlt 
v. Harden (2) does not lay down an absolute 
rule that no decree can be in any way 
impeached save in the Court in which it 
was passed. A decree passed by consent 
and without contesct against the 
1st and 2nd defendants whereby 
the muff properties are made liable, stands 
as will be seen later, in no better position 
than a settlement effected out of Court, 
and we think there is no sufficient reason 
why it should be questioned only in the Court 
that passed it. See also Pari of Randan v. 
Bechrr (3). We think this objection fails. 

As regards the second point, theSubordinate 
Judge has found that the plaintiffs and other 
disciples of the muff have a special interest 
in the preservation and the maintenance 
of the muff and its properties which entitles 
them to sue on their own behalf and without 
obtaining sanction under section 92 Civil 
Procedure Code. The decisions relied on by 
the Subordinate Judge, Ilndree Pas Mnkim v . 
Chooui Lai Johnrnj ( 4 ) and Sfrinieasa 
Ayyongar v. Wrinicasu Swam*' (5), and the 

11) 2 » A. ts at p. 54; A. vV. NT. 1 1902) I TO 
' 1 A - 41S; A. \V. X. tl0o7) 112- 4 A 1 r 

Cb A F. 479; 5 L. K. 1388; 9 Bli«-h (s s f'-’w 
(t ) 3.3 C. 789; 10 C W. N 581 ° } ° 32 ‘ 

(5) 16 M. 31. 


rulings in S. A. No. 20 of 1898, Subbarayadu 
v. Aaau Ali Sheriff (6) and Subramania Aiyer 
v. A ayarafhua Xaicker (7), are authorities 
for so holding. 

The substantal question in the case is whe¬ 
ther the decree of the Tanjore Court passed 
on a compromise entered into between the 
present, defendants Nos. 3 to 6 as plaintiffs in 
that, suit and the 1st and 2nd defendants in 
that suit and this, was or was not binding 
on the muff properties. The position and 
powers of a pandarsannaadhi or head of a 
muff in Southern India have been considered 
in Yidyapunia Tirfhasicami v. V id yanidhi 
Tirfhasicami (8), and Kailasam Pillai v. 
Nafaraia Tit am hi ran (.9). In the former 
case he has been compared with reference to 
his rights of enjoyment to an English 
ecclesiastical corporation sole. With refer¬ 
ence to his powers of alienation he has 
been compared in Srimafh Daica Sikhamani 
Vandarx Sannadhi alias Nafaraja Desikar 

v. \Mahomed Roiethen (10) and 
Srimafh Peicasi Kaniani Pandora Sannadhi 
v. hi. K. harufha liacufhan (11) to a 
temple trustee, whose position again has been 
held by the Privy Council to be analogous 
to that of the manager of an in¬ 
fant heir in Prosnnno Kumari Pebya v. 
(odah I’hand Baboo (12). More recently in 
Mnfhnsamier v. Median if hi Sicamiyar (13), 
the position of a pandarasannodhi as 
regards alienations has been compared to that 
of a Hindu widow; but we argee with the 
observation of Sadasiva Aiyar, J., in the last 
case that it is dangerous to press these 
analogies too far, in the case of the incumbent 
ot a religious office whose rights and duties 
are mainly governed by usages. As regards 
the present question, having regard to the 
position of a pandarasannodhi as explained in 
the cases already referred to, we think it may 
safely heassumed that hispowers to compromise 
suits affecting muff properties cannot be 
larger than those of a trustee, and that 

(61 23 M. HH) note. 

(7) 5 1ml. Ons. 901; 20 M. L. J. 151; 8 M. L. T. 114. 
(M 27 M. 135; 14 M. L. J. 105. 

<9)5 1ml. 0ns. 4; 33 M. 265 (F. B.); 7 M. L. T. lj 
19 M. L J. 77S. 

<19* 17 M. L. J. 553; 31 M. 47; 3 M. L. T. 95. 

0 1! 9 1.id. Ca*. 150; 21 M. L. J. 129; 9 M. L. T. 327, 
U-\) M r.. L. K. 450; 23 W. K. 25S; 2 I. A. 145; 3 

T. 0. .1. 449. lf 

(13) 191ml Cas. 694; 13 M. L. T. 498; (1913) M. 
W. X. 5s 1 ; 25 M. L J.393. 
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it will be best to begin by considering 
the extent of such powers. Trustees now 
possess certain statutory powers of com¬ 
promise in England, and also in India 
under section 43 of the Indian Trusts 
^ ct in the case of compromises effected 
after the passing of the Act, which however 
does not apply to religious or charit¬ 
able trusts. In Forshaw v. IIig gin.sou (14) 
lurner, L. J., observed that cases of com¬ 
promises by trustees without leave of the 
Court rarely came before the Court, no doubt 
because trustees were generally advised to 
apply to the Court for directions before 
making such compromises, inasmuch as if 
they made them of their own authority, they 
were liable to have them called in question 
after they had lost the evidence showing 
that they had acted in the bona fide exercise 
of their discretion. In that case, the Court 
refused to hold a trustee liable to the estate 
for a payment made by him pursuant to a 
compromise effected out of Court under good 
professional advice. On the other hand, it 
Avas held in Wiles v. Gresham (15) that a 
trustee Avho accepted a composition must 
show that no more could have been obtained 
if he was to escape being held liable for the 
balance. As regards compromise of suits, 
trustees have felt it even more necessary to 
obtain the sanction which the Court has 
power to grant in the exercise of its jurisdic¬ 
tion oyer trustees, which is said by Turner, 
L. J., in Brooke v. Lord Mostyn (16) to be 
also the foundation of its poAver to com¬ 
promise the rights and claims of infants and 
persons under disability. The cases as to 
charitable trusts collected in Tudor at page 
378 (4th Edition) are all cases in which 
the compromise was confirmed by the 
Court. In the case of infants, both in 
England, and in India under the Code of 
Civil Procedure, compromises of suits entered 
into Avithout the leave of the Court are invalid, 
but there is no similar provision in the 
Code as to trustees. In Leeming y. Lady 


Murray (17) Jessel, j\i. R., seems to have 
been of opinion that the power to com¬ 
promise A\ r as incident to the power to in¬ 
stitute and conduct suits and in Sankaralinga 
Nad an v. llajesicara Dorai (18), Avhich 
Avas a case of compromise by a trustee 
of a temple pending an appeal by the other 
side, their Lordships of the Judicial Committee 
did not lay down that the trustee had no 
Poaa er to compromise a suit, but approved of 
the judgment of this Court in Rajah M. 
Bhaskara Sethupathi and Irulappa Nadau v. 
A arayanasamy Gnrukkal (19), which refused 
t° ^cognise the compromise in question on the 
ground that it Avas not a laAvful compromise but 
constituted a breach of trust. The better 
vieAv appears to be that compromises of suits 
entered into by trustees of charitable 
endoAvments are not necessarily void. 

As regards the cases relied on by the 
appellant m support of the compromise in 

Debm v - Golah Chand 

Baboo (12) their Lordships merely lay down 
that a decree obtained after contest against 
the trustee for the time being is binding on 
Ins successor and that a suit to set it aside 
will be dismissed in the absence of fraud 
and collusion. In Sndiudra v. Budan (20) all 
that the Court decided was that a decree 
against the < le facto head of a mutt could nut 
be resisted in execution on the ground that 
the debt sued on was not incurred for the 
benefit of a mutt ; and that it must be set 

asnle it at all, by a separate suit. So too in 
MauiH-a Uisaka Besihar alias Guana Sambanda 
Pandara Sannadhi v. Balagopalakrislina Chetty 
U1J as regards a compromise decree obtained 
against the present 1st defendant. Incidental, 
ly, however it was observed in that case that it 
would be unreasonable to hold that a pandora - 
sannad/u is bound to waste mutt property in 
litigation when it is in the interest of the mutt 
to enter into compromise. In Subbammal v. 
Avudaiyammal (22) a suit to set aside amort- 
gage and sale of certain lands in satisfaction 


(14) (1857) 8 De G. M. & G. S27; 44 E. R. 609; 26 
L. J. Ch. 342; 3 Jur. (x. s.) 476; 5 W. R. 424; 114 R 
R. 356. 

(15) (1854) 5 De G. M. & G. 770. 43 E. R. 1069; 24 
L. J. Ch. 264; 3 W. It. 87; 104 R. R. 273. 

(16) (1864) 2 Do G. J. & S. 373 at p. 415; 46 E. R. 
449; 33 Deav. 457; 34L. J. C’li. 65; 10 Jur. (n. s.) 
1114; 11 L. T. (x. s.) 392; 13 IV. R. 1115: 139 R. R. 
134. 


W R. 338 879) ^ Ch ' D - 123; 48 L ' J - C1 ‘- 737; 28 

(18) 31 M. 236; 12 C. W. N. 946 (P. C )• 4 M r T 

8° i. a. b i° 76; l - “■ 78,8 8 c - L - J - 230; ls m- l- i A?; 


(19) 12 M. L. J.300. 

(20) 9 M. 80. 

(21) 29 M. 553; 1G M. L. J. 415, 

(22) 30 M. 3. 
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«.f a dec •ret* passed without contest in a suit 
against a widow on an alleged debt of her 
husband was dismissed, as it was found that 
the debt was really due by the last male 
owner; and it was observed that the widow as 
representing the estate was not bound to raise 
any defence when she was satisfied that the 
debt was really due. A still later decision 
of this Court, Blwfjnrnju I cnkntunnna Jogirajn 
v. Ariapalli Sffhaifi/tt (2d), relied on for the 
respondent, lays down that such a consent 
decree against the widow stands in no better 
position than a contract made by the widow, 
but this is not inconsistent with the recognition 
of such compromises when properly enteied 
into. Some of the other Courts have gone 
further and have interpreted the decision of 
their Lordships in fmrit Kan tear v. Jioop 
^arnni Simjh (2 f\ as laying down absolutely 
that a decree against a widow is only binding 
on the reversioners when the suit was decided 
after contest and not on a compromise. See 
the judgment of Mookerjec and CarndufF, JJ , 
in lia.jlitl'sfuiu Jhtb'sre v. K<i(i/ai/a>i{ ])asrc (25) 
where thecasesare collected. It is unnecessary 
to pursue this question, because for the 
purposes of the present case it is sufficient 
to say that, in a suit to declare a decree 
against a pnnt/arasniuiaillii not binding on 
the muff properties, once it appears that the 
decree was passed not after contest but on 
compromise, the onus is on the defendants to 
show that the compromise was a lawful one 
entered into htma Ji<lr\ and that in the 
present case, apart from any question of onus, 
it is proved that the compromise was not of 
that character. 

, J* 1 lblMJtlie 1.-st ili'fcmliint, wlm was t lifii/><///. 

(umtHiuimill,i uxcculcilii mortgage)WKs. Rl (JUU 
"i lavour of tlie father of defendants \, s. :! 
to (>, Kxlnl.it AA, with tlie allegtd object of 
raising money for tlieemd ion , f a building tlie 
disdiiiige of debts left by bis predecessor, tlm 
payment ol h,.-t and expense of (lie mutt ] u 

, . ll ° Uffemljinls Nos. i! to IS sued the 1st 
defendant on tlie mortgage in tlie Ci art of 

Ibe Subordinate Judge of Kumbakonam and. 

" H 0 1,10 Mnt "nspending, (be 1st defendant 
executed a dee.l of .eli.apiisbmeiit appointing 
lh(‘ *.ncl defendant panda rasa nnadhi in his 
place. Tlie -’ml defendant was made a party 

S dKK ® 3510 

K-o) J2 lml. Cus. 10 j; c. 00U at y. o7l\ 


defendant, and pleaded that the money had 
not been borrowed by the 1st defendant for 
purposes binding on the mutt. Issues, Exhibit 
ED, were settled. On the 7th February 1903, 
and shortly before the case came on for 
hearing, the plaintiffs took out summonses 
calling on the 1st and 2nd defendants to 
attend and give evidence and produce docu¬ 
ments at the trial. It is well known that 
persons in the position of a pandanwtnnadhi 
have a strong objection to appearing in 
Court as witnesses which they regard as 
derogatory to their dignity, and both 
accordingly applied to be examined on com¬ 
mission. It had recently been decided in 
this Court that they are not entitled to 
exemption under section 133, Civil Procedure 
Lode, in the absence of a special notification 
by Government, and accordingly tlie Subordi¬ 
nate Judge rejected tlie petitions and ordered 
tbem to attend and give evidence, tlie 1st 
defendant in open Court, and tlie 2nd 
defendant in Chambers. These orders were 
passed on tlie 1st and lltli August 1901; 
and after an unsuccessful application for 
transfer and stay bad been made to tlie 
District Judge and dismissed by him on tlie 
19th September 190*1, the plaintiffs and 
defendants Nos. 1 and 2 on the 31st October 
following put in a razinainah petition under 
which the plaintiff obtained a mortgage 
decree for Us. 52,000. The plaintiffs in 
this suit plead that the razinamah was 
entered into fraudulently by the 1st and 
2nd defendants in that suit and this, while 
(be 2nd defendant pleads in effect that 
the plaintiffs, in order to prevent him for 
delemling the suit, unnecessarily summoned 
bini as a witness and opposed his cxaiuina- 
fion on commission and practically coerced 
him to enter into the compromise. "While 
we do not consider that the plaintiffs can 
be said to have exercised any coercion or undue 
influence on the 2nd defendant in insisting, 
however i) 1-ail\ isedly, on their legal right to 
examine him as witness, we think the Sub- 
i iifinato Judge was well warranted, in the 
absence ol any satisfactory explanation as to 
" hy the 2ml defendant abandoned bis 
defence and on tlie other evidence before 
him, in coming to the conclusion that the 

2nd defendant was actuated mainly by a 
* • * ^ 

msire to escape the necessity of having to 
attend and be examined as a witness. In our 
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opinion, a compromise entered into under 
the influence of an indirect motive of this 
kind by a person in the position of the 2nd 
defendant amounted to a breach of his duty 
and cannot be regarded as lawful or bona fide. 
The evidence in the present case, which 
was also available in that case, has satisfied 
the Subordinate Judge that the 2nd defend¬ 
ant was in a position successfully to main¬ 
tain the defence lie had pleaded if the case 
had been fought out, and that it was his 
duty to contest it. No serious attempt has 
been made to question the finding arrived at 
by the Subordinate Judge on a careful 
e:: nnination of the evidence that the mort¬ 
gage debt sued on has been proved by the 
plaintiffs to have been contracted for pur¬ 
poses not binding on the mutt —except on 
the ground that before advancing the money 
the father of defendants Nos. 3 to 6 satisfied 
himself by inquiries, of the nature indicated in 
Hnnoomanpersaud Panday v. MusammatBabooee 
M-unraj Koonweree (26), that the advance 
was necessary to discharge debts binding 
on the mutt. It is no doubt proved that 
the father of defendants Nos. 3 to 6 ascer¬ 
tained by inquiry that the 1st defendant 
had contracted numerous debts on pledges 
of jewels and otherwise; but, as pointed out 
by the Subordinate Judge, there seems to 
have been no inquiry how far the debts so 
contracted were binding on the mutt. As 
regards the accounts which are said to have 
been inspected, they either fail to show 
the purpose for which the debt was incurred 
or show purposes not binding on the mutt 
such as the purchase of rings. The defend¬ 
ants did not plead that the mortgage-debt 
sued on in the previous suit was binding 
on the mutt because they had satisfied them¬ 
selves by due inquiries as to the necessity for 
the loan, nor was any such issue raised; and 
apart from this objection, the evidence on 
record, as the Subordinate Judge has shown, 
fails altogether to support such a plea. 

It is then said that even if this be so, the 
decree should be treated as an alienation 
binding on the life-interest of the 2nd 
defendant as in the case of a decree passed 
in similar circumstances against a widow. 
The position, however, is not analogous. 
A pandarasannadhi, though he has been held 
not to be accountable for his expenditure 

(26) 6 M. I A. 393; 18 W. R. 81 note; Scvestre 253 
vote-, 2 Suth. P, C. J. 29; 1 Sftr. P.C, J. 552; 19 E.R, 147. 


of the income of the mutt properties, is yet 
under a moral if not a legal obligation to 
apply the surplus for purposes of a religious 
or philanthropic nature, and it would not, 
we think, be right to compel him to apply 
it in satisfaction of debts which have been 
found not be binding on the mutt. 

The appeal is dismissed with costs. 

In Appeal against Order No. 177 of 1910. 

This appeal is also dismissed. 

Appeals dist / 1 isse< 1, 


* v uii: 




Second Civil Appeal No. 1329 of 1913. 

February 9, 1915. 

Present :—Mr. Justice Scott-Smith. 

MADAN MOHAN LAL —Plaintiff_- 

Appellant 

VSXIS 

The MUNICIPAL COMMITTEE of DELHI 
—Defendant—Respondent 

Punjab Municipal Act (XX of 1891), 92 -Punjab 

M,uuc n ,al Act (HI of 1911), „ 3 (5) (a )-BniUling- 

Erectwn without sanction of Municipality-Notice 

ordering, demolition Additions for which sanction was 
n'>t oUfauicd. 

The plaintiff lmd asked the Municipality for per¬ 
mission to build a saibrni, the plan showing ei«*ht <>\ms 
or open spaces between the supports of The roof- 
subsequently the plaintiff made additions l,v fillin- 
tliese gaps with frames of wood and glass, some of 
winch were doors and some windows. On the 
Municipality issuing a notice to the plaintiff to 
demolish the additions, the plaintiff sued for an 
injunction restraining the Municipality from demo- 
lislung the additions. The suit was ‘dismissed on 
appeal. On soeond appial it was urged_ 

V ) , th , afc tho P lan had shown the position of the doors 
and windows, (2) that no material alteration to the 

.."’ aS made b y the additions, (3) that the 
Mun c.pahty s action was arbitrary and unreasonable 
and (4) that the notice was illegal: 

Held, that the plan showed only gaps, but no doors 
and windows (2) that the opening of doors and 
windows constituted a ‘material alteration’ of the 
budding within the meaning of section 3 (6) ( a ) of 
the Punjab Municipal Act, 1911, (3) that the 

Municipality s action was justified, one of its objects 
being to vindicate its authority and ( 4 ) that the 
notice was not illegal, [p. 342, col. 2 ; p. 343, col. 1.] 

Second appeal from the decree of the Divi¬ 
sional Judge, Delhi, dated the 11th J une 
1913, reversing that of the Subordinate 
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MAMAX .MOHAV LAI. f\ Ml'XICU'AL COMMITI'lOIi, 

Judge, second class, Delhi, dated the 7th 
April 1913, decreeing the claim. 

Messrs, ft'r) \ a rum and Sinfrnnm, for the 
Appel In nt. 

liai Sahil) Lala Moft Saying for the 
Respondent. 

JUDGMENT.—The suit out of which the 

present appeal arises was brought by the 

plaintiff against the Municipal Committee of 

Delhi for a perpetual injunction against the 

Committee restraining them from interfering 

with certain additions made by the plaintiff 

in a budding erected by him with I he sanction 

of the Committee. The first Court granted 

the prayer, onthe ground that the object of 

the Committee was one not warranted by the 

Municipal Act, and that notice in dispute 

had been issued without any reasonable 

justification. The lower Appellate Court, 

after fully discussing the case, came to the con- 

elusion (1) that the additions to the l uiidimr 

amounted to an ‘erection’ within the meaning 

of the Municipal Act; (_>) that thisereetioi, was 

not. covered hy the nripinal sanction granted hy 

the Committee; 00 that the notice was 

"either ambiguous nor illegal, and 14 ) that 

the Committee was jostilied in issuhe- „ 

inl.ee, one of its olijeets being to vindicate 

Its authority. It, therefore, accepted the 

appeal and setting a..ide the decree rf the 

host Court dismissed the plaintiff's suit. 

I ho plaiot.lt has hied a second appeal in this 
bnurt. 

I he learned Divisional .liidge has written a 
ve.^,dear judgment, 1 Te desrril.es the nature 
. V u, n .«* appearing from the plan 

originaHy put in l.y the plaintiff when he 
applied for sanction, lie also deseril.es the 
add,tarns to the Imihling. Ilrietly what 
the Plaint,It asked for permission },, |„.ild 

WaS 1 U *"“<>» ‘ had no doors and no 

-ndows l,.,t had eight gaps or op..,, spaces 

, ll'e supports of the roof. The 

additions winch the plaintill made were 
*J' 'lling these gaps s„hse„ue„t.|y with 
frames ol wood and glass, «„„„. of which 
were doors and some windows. .Mr |{,j 

^arain arg.m.g the ease for the ph,iniiff 

. . hye-laws framed l, v the 

^.nupal , nnn.itlee m.der section A( , 

mm,t\ (Y ;■ I "v I, sIumI '’'■u.iahCo.crn- 

a No d.eatam Mo. 1.0 1, dated (ill, ()e|olier 


DELHI. 

(1). Every person intending to erect or 
re-erect nny building within the limits of 

the Municipality shall give notice in writing 

of his intention to the Secretary of the 

Committee. 

(2). Such notice shall be accompanied 
by a ground plan, drawn to suitable scale, 
showing dimensions of plinth, line of fron¬ 
tage of adjoining buildings, and space, if 
any, that will ho left on any side between 
existing buildings and that proposed to be 
erected, ft shall also sh ac the position of 
all n/ftei doors." 

Mr. Raj Narain says that the plan put 
in by the plaintiff with his application for 
permission to build does show the position 
of the doors which plaintiff subsequently 
added. Jn my opinion it does not. It shows 
open spaces no doubt, but there is nothing 
in the plan or the application to indicate 
that the plaintiff intended to put doors in 
those open spaces. Any one looking at 
the plnu and the application would 
draw the inference that what plaintiff 
intended to build was a kind of open 
verandah without any doors. I am quite 
clear, therefore, that the addition of doors 
in t lie open spaces shown onthe plan was 
not covered by the original sanction to 
build. 

The next question is whether the plaintiff 
by these additions made a material alteration 
to flu' building within the meaning of 
section d «.>) {a) of the Punjab Municipal 
Act III, ot 1911. On this point also 1 have 
no hesitation in agreeing with the learned 
Divisional Judge and with the reasons given 
by him for bis conclusion. 

I be plaintill having, therefore, erected 
a building without sanction, the Committee 
was authorised under section 195 of the 
Act to send him a notice requiring that the 
building should be altered or demolished,as the 
Committee deemed necessary, within the space 
°l days from the date of the service of the 
notice. Mr. Uaj Narain urges that the Com¬ 
mittee suction was arbitrary and unreasonable, 
but 1 am unable to agree with him. As the 
learned Divisional Judge says, the Munici¬ 
pality must vindicate its authority, and the 
laet that a man has erected without having 
applied bn* sanction is a sufficient reason to 
order demolition. Such action is open 
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defiance of the authority of the Municipality. 

In Bhawani Shankar v. Surat City Municipality 
(1), it was held that a Municipality can 
in their discretion order a building erected 
without sanction to be altered or demolished, 
and that the notice of demolition cannot be 
questioned on the ground that the building 
otherwise conforms to the orders of the 
Municipality or can be altered so as to be 
made to conform to them. 

The last point raised by Mr. Raj Narain 
was that the notice was illegal inasmuch as 
it required the plaintiff to demolish the 
building within 15 days, the time specified 
in section 195 being 30 days. I find that 
this was one of the grounds taken by the 
plaintiff in the first Court, but it is clear 
that it was not pressed in the lower Appellate 
Court, for in his judgment the learned Divi¬ 
sional Judge says, nothing has been pointed out 
to mein the notice which is either ambiguous 
or illegal.” The record shows that the notice 
was sent in duplicate. In the one which 
was kept by the plaintiff the period entered 
was 15 days, but that in the copy signed 
by him and returned to the Committee, the 
period was shown as 3; days. Plaintiff 
himself in endorsing the notice brought this 
discrepancy to the notice of the Municipal 
Committee and asked to be informed which 
period was correct. In my opinion the 
fact that the period was wrongly sfated 
in one copy of the notice is not of itself 
sufficient to entitle the plaintiff to the relief 
asked for. No doubt if the Committee had 
within 15 days sought to demolish the building 
under section 220 of the Act, the plaintiff 
might have objected, and have asked to be 
allowed the full term of 30 days. He did 
not, however, object to the notice on this 
ground. Mr. Raj Narain asks that if a 
perpetual injunction be not granted to his 
client, it may be declared that the notice is 
illegal and the Committee cannot take any 
action, therefore, and that it should be forced 
to issue a fresh notice in accordance with 
section 195 of the Act. 1 am not, however, 
prepared to accede to this request. I do not 
consider the plaintiff has in any way been 
prejudiced by the clerical error in one copy 
of the notice. The copy returned to the 
Municipal Committee gives the time correctly 


as 30 days, and the Committee would not have 
sought to take action under section L 20 of 
the Act until that period had expired. The 
appeal is, therefore, dismissed with costs. 

.-1 ppen 1 dis in issed. 

CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 431 and 664 

of 1911. 

September 1, 1914. 

Present: —Mr. Justice 1). Chatterjee and 

Mr. Justice Walmsley. 

MOTOOKDHARI SHUKUL— Defendant 

—Appellant 

reran s 

JUGD1P NARAIN SINGH and others— 

Plaintiffs—Respondents. 

Ejectment, suit for —Ben&rnidar, appeal by, whether 
maintainable—Mesne profits, decree for—Whole 
decree, alien to be challenged — Appeal, common 
ground of—Bengal Tenancy Act {VIII of 1885), x. 87, 
scope oj — Abandonment, proof of—Occupancy holding, 
mortgagee of — Rent, acceptance of, by landlord, without 
protest, effect of — Forfeiture, waiver of. 

Where it was found, in a suit for ejectment brought 
against several defendants, that one of them was a 
benanadar of the defendant 1st party, and where a 
decree for mesne profits and costs had been passed 
against both defendants 1st and 2nd parties: 

Held, that the appeal preferred by the benamidar 
defendant alone against the whole decree was main¬ 
tainable, and that as the ground was common to 
himself and defendant No. 1, so far at least as the 
question of mesne profits was concerned, the whole 
case came under review in appeal, inasmuch as there 
could be no decree for mesne profits unless there was 
a decree for possession, [p. 344, col. 2.] 

Section 87 of the Bengal Tenancy Act is not 
exhaustive and the landlord may proceed by suit, if 
he can prove that the facts and circumstances of the 
case lead to an inference of abandonment. fp. 344, 
col. 2.] 

Samujan Roy v. Munshi Mahaton, 4 0. W. N. 493 
and Ram Persliad Kocri v. Jawahir Roy, 12 C. W. N. 
899; 7 C. L. J. 72, followed. 

There is a complete recognition of the mortgagee 
of an occupancy holding as such where the landlord, 
on receipt of rent without protest even for one 
occasion, gives a receipt in the name of the tenant 
through the mortgagee, and the landlord cannot 
evict the mortgagee in possession as a trespasser, [p. 
344, col. 2.] 

Baroda Churn Dutt v. Hemlata Dasi, 3 Ind. Oas. 561; 
13 C.W.N. 833; 10 C.L.J. 610, referred to and followed. 

Acceptance under protest of rent also would 
operate in favour of the payer as a waiver of anv 
forfeiture incurred. , p. 345, col. 1.] 

Georye Henry Davenport v. Queen, (1877) 3 A. C. 115 
at p. 132; 47 L. J. P. C. 8; 37 L. T. 727 and Kali 
Krishna Tagore v. Fnzle AH Choicdhury, 12 (J. L. B 
592; V) C. 843, followed. 

The protest, therefore, under which a landlord 
receives rent deposited by the mortgagee of an occu- 


(1) 21 B. 187; (1895) P. J. 375. 
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pnncv lioldino- iloos not uv.ikv tin* rccrinl tho less a 
l^toipr of rent from the mortgagor. fp. 34 .'), col. ].] 

Appeals against the decrees of the District 
•Judge of Mozafferpur, dated the 5th Decem¬ 
ber 1910, affirming those of the Munsif, 

first Court of Mozafferpur, dated the 14th 
dune 1910. 

Dr. Rash Behan/ OJinsr and Jiabus Luchmi 

Miram Singh and Satya Chamn Shiha, for 
tlie Appellant. 

Habus 7 mnhtU Mnkherjee and Snmshi 
( ha ran Miftcr, for the Respondents. 

JUDGMENT.—The defendants third party 

^vere the tenants of an occupancy holding 
oi- high a* and odd in Monza Roshanpur. 
they executed a znrpeshgi lease of the entire 
holding in favour of the defendant 2nd 
party who has been found to be a henamiiJar 
of defendant first party in 1890, and directed 
the znrpeshgi,lar to pay the rent. Jt has 
)een found that notwithstanding the znrpeshgi 
the tenants continued in possession somehow 
or other until 13HJ when they fled to another 
village. [t has been found that tho 
peslu/iilais paid the rent from time to time 
m execution of decrees against the tenants : 
one case tlle were deposited after 

xale. the amounts deposited by tho defend¬ 
ant second party from time to time were with¬ 
drawn by the plaintiffs, in some cases under 
protest and in one case without protest 
In 1.HJ9 the question whether the mortgagee 
was entitled to deposit the money was 
fought out in Court ami the learned .Munsif 
held that he could deposit under section 

UO, clause (.,) and aHowed the deposit and 

struck off the case as .satisfied, Imt. he made 
a remark at the close of his judgment that 

tins order would not affect the jural relations 

between the parties, which would .. . „ 8 

afme. I his suit was brought for the 
ejectment of the defendants from the I f 
btgltas odd that have fallen to the p„//f „ 

he plaintiffs under a /■ |, v die Co! 

lector, on the ground that there wn 


appeal. It lias been pointed out, however, 
that the decree for mesne profits and costs 
are against both defendants, first and second 
parties, and I think the defendant second 
party can appeal against the decree, and 
as the ground is common to himself’ and 
defendant No. 1, so far at least as the ques¬ 
tion of mesne profits is concerned, the whole 
case comes under review, inasmuch as there 
can be no decree for mesne profits unless 
there is a decree for possession. 


custom of transfer and the defendants were 
trespassers. 

Both the Courts below decreed the suit 

•second party has appealed ‘ l,t * 

J t has been argued in bar of (he anneal 
that the appellant has been found f„ ,, '• 

lyirtv” I° f Ami ** .a,!i L' 

P an<1 n,nnot . therefore, maintain the 


On the merits it has been contended by 

the learned Vakil for the appellant that (1) 

whether under protest or not the plaintiffs 

have accepted rent deposited by him as a 

mortgagee and have thereby recognized the 
mortgage. 

(-) That there has been no abandonmenf 
by the tenants as they have arranged for 
the payment of the rent. 

(•'>) That the plaintiff is entitled to only 
I f h,gluts out of -1-1 htghas and there can be 
no^ ejectment from apart of a jute. 

The third ground was set at rest at once as 
there was no plea upon the same in the 
Courts below and no ground in this Court. 

As regards the second ground, it is con¬ 
tended that all the requirements of section 87 
ol the Bengal Tenancy Act do not exist, in 
that the only ground on which the tenant 
is said to have abandoned the holding is 
hat he has left the village. The plaintiffs, 
muever, are not proceeding under that 
section, and i( has been held that the section 
ls " ot exhaustive and the landlord may 
pioceed by suit il he can prove that tho 
buds and circumstances of the ease lead to 
an inference of abandonment: See Sc.mnjan 

v - Minnht (1); li„ m Perth ml 

A-,r, v. Juiruhir A’.u/ (2). 

Tlu ;n tuning to the lirst ground, 1 have to 
consider it in two aspects. 

rt , !s contended that as rent paid by the 
mortgagee as such has been received without 
protest even for one occasion, there has been 
,W0K >i>tio„ of the mortgagee as such. In 

Ih , T" / " (V "" " 1)1,11 V- Hemlata 

m ,M i. •’ h '. r ! J! V V, ' c ' nt 'e ' ,e "kins, C. .1., and 
oo.ti jee, J., held that there was a complete 
recognition of the mortgagee as such when 

HI If- W. X. 193. 

W. X. 899. 

('ll * I'd. l as. ..(il: 13 o. tv. X. S33: 10 0.1, J. CIO. 
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the landlord on receipt of rent gave a receipt 
in the name of the tenant “ through Baroda 
Churn Dutt, the mortgagee.” In this case 
the plaintiffs received without protest the 
rent deposited by the mortgagee as such 
and I think the same principle is applicable, 
and there has been such a recognition of 
the rights of the mortgagee as such that 
the plaintiffs cannot evict the mortgagee as 
a trespasser. 

In this view of the first aspect of the 
question it is not necessary to labour the 
second aspect of the case which also appears 
to be in favour of the appellant. The next 
aspect of the question is that the acceptance 
under protest also would operate in favour 
of the payer as a waiver of any forfeiture 
incurred. In the case of George Henry 
Davenport v. Queen (4), their Lordships of 
the Judicial Committee said: "Where 
money is paid and received as rent under a 
lease, a mere protest that it is accepted 
conditionally and without prejudice to the 
right to insist upon a prior forfeiture cannot 
countervail the fact of such receipt.” This 
case was followed in the case of Kali 
Krishna Tagore v. Ftizle Ali Chowdhry (5). In 
that case the tenant had incurred a for¬ 
feiture, but the landlord received a portion 
of the rent but kept the payment in 
suspense until the whole rent was paid. 
It was held that such a qualification did 
not make the payments anything else than 
payments of rent and that the lessor had 
waived his right to insist on ejectment. 
The protest, therefore, under which the 
plaintiffs received the amount deposited by 
the mortgagee did not make the receipt 
the less a receipt of rent from a mortgagee. 

In either view of the question, there¬ 
fore, the mortgage has been recognized by 
the plaintiffs and they are not entitled to 
a decree for ejectment. 

The appeal is accordingly decreed with 
costs in all Courts. The same order will be 
made in Appeal No. 664. 

. Appeals dec retd. 

(4) (1877) 3 A. C. lloat p. 132; 47 L. J. 1\ C. 8 ; 37 
L. T. 727. 

(5) 9 0. 843; 12 C. L. K. 592. 


MADRAS HIGH COURT. 

Civil Appeal Suit No. 24 of 1913. 

February 8, 1915. 

Present :—Sir John Edward Power Wallis, 
Kt., Chief Justije, and Mr. Justice Hannav. 
NACHIAPPA CHETTY, minor, throuh 

HIS MOTHER AND GUARDIAN, VISALATCHI 

ACHI —Plaintiff—Appellant 

versus 

DAKSHINAMURTHT SERVAI and others 
—Defendants—Respondents. 

Hindu Lair—Suit on promissory note executed by 
father—Sons impleaded as parties to suit—Burden on 
sons to show that debt is not binding on them —Pint 
oj failure of consideration— Onus if proof—Same in 
case oj son and father. 

In a suit on a promissory note executed by a father 
and hied against him, it is sufficient to join the sons 
and give them an opportunity of showing circuin- 
stances which would prevent the debt being bindino-on 
them or a decree being passed against them, and it is 
not necessary to plead and prove that the debt was 

s ss,"”s»~ - .ho 

here the plea of want of consideration is raised 

i n- f . 1,1 the case of the sons is not 

different from that in the case of the father, [p. 347 

Govindnn Xair v. Xana Menon, 20 Ind Oas 7“i0. 

I™*)*; L - J - a®, explarned. ’ 

K/t.s/ut.t I ye i \. Krts/t uastcamt Iyer 23 M no *7 
followed. 

.. S i‘ bb n" Vathi ‘J<"- V. Ramam-ami hjer 1 

reA. 1 ’ Sl7 ’ M ' L ' J ' ' ,<)8 R)i 30 M ' 88 > "refer- 

Appeal against the decree of the Court 
ot the Temporary Subordinate Judge of 
Sivaganga, m Original Suit No. 74 of 1912. 

Messrs. T. R. Ramacliamha Aiijar and 4 
Knshnaswami Ai'yar, for the Appellant. 

Messrs. K. Srinivasa Iyengar and Pail- 

manabha Iyengar, for the Respondents. 

JLDGMENT.—This is a suit brought 

upon two promissory notes against one 
Kamaswami Chetti, the “ 

lias since died and his 

defendant. So far as 

. - uciciiuuin 

concerned, the onus was of course upon 
tm to show that the promissory notes 
were not supported by consideration, and 
the Subordinate Judge lias found that he 
had tailed to discharge that onus. The 1st 
defendant was residing at Kundanoor in 
the Ramnad District and was a partner in 
a farm which carried on business in Tin- 
nevelly and also in Rangoon. IJ e is stated 
to have executed the plaint notes for 
Rs. 7,000 and 6,000 respectively in Afav 
July 1908, The pl.Mr. c.Ji.S 


1st defendant, who 
minor son, the 2nd 
the 1st defendant 
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the notes were executed l>y him at Elayi- 
rampunnai, the plaintiffs father's village, 
whereas according to the defence one of 
them was executed at Kannakude near 
Madura during a festival and the other 
in a dancing girl’s house at Madura. The 
defence case is that the second note was a 
mere renewal of the first and was antedated 

to May 1908. The defendants have put 
forward a very extraordinary story which 
we are altogether unable to accept. 


# 


* 


* 


•v 


While we have no hesitation in rejecting 
the case put forward for the defence, we 
have carefully considered whether on the 
evidence for the defence it might not he 
said that there was sufficient to shift the 
(nuts and throw upon the plaintiffs, the 
onus of proving that full consideration had 
been given for the notes. No doubt the 
plaintiffs have exercised what might perhaps 
be described as a considerable economy of 
truth. They merely prove the execution of 
the notes and the payment of the money 
at the plaintiff’s village and they give no 
explainli >n as to how the transaction came 
to be entered into nor do they produce any 
accounts. Hut on the whole we have e >me 
to the conclusion that there is not suflieient 
to justify us in holding that the onus is 
shifted or in differing from the conclusion 
at which the Subordinate .bulge has arrived. 
So much for the facts. 

It has, however, been argued that as 
against tin* minor, the 2nd defendant, the 
onus was upon the plaintiffs and the recent 
decision of the Full Hench in Uoriudnn 
Nitir v. Nunn Mourn (1) has been referred 
to, and it has been argued on the authority 
of that decision that as the suit is on the 
note it cannot, according to numerous cases 
be treated as on the original cause of action 
against the maker of the note and that 
consequently the other defendants, who are 
sons of the 1st defendant cannot be made 

liable in this suit. That was an application 

to revise a decree of a Small Cause ('ourt 
against the members of a (annul on a 
promissory note executed by (he deceased 
karnarau of the fannul and was the 
subject of a reference to a Full Hench. |( 

(\) 2C> lml. (’as. 7o0; *J7 -.\|. .1. .VJ5; (1P1 1) M. \\ r 

N. 7 s -. 


did not appear that it had either been 
alleged in the plaint or proved in evidence 
that the debt was contracted for purposes 
binding on the hirwad, facts necessary to 
be proved according to the decision of the 
Full Hench in Krishna [yer v. Knshiaswami 
Iyrr (2). It was held in that case that in 
order to enforce a promissory note not only 
against the maker who was the managing 
member of the family when he executed 
it, hut also against the other members of 
the joint family, it was necessary to allege 
in the plaint and prove that the debt was 
contracted in circumstances binding on the 
family and that in a suit so framed the 
junior members of the family might pro¬ 
perly be held liable. In the ..udgment of 
thi' full Hench in .S nhha A arayana Vat hiiyar v. 
llamas,rami lyrr (.*D the authority of this 
case was purposely left unaffected and all 
that was decided in < Jorhulan Xair v. Nana 
Mrn m (1) was that the circumstances of that 
case did not bring it within the authority of 
Krishna lyrr v. Krishnasinimi Iyer (2\ which 
they did not as 1 have already pointed 
out. 1 his seemed to us suflieient to dispose 
ol the case, and the judgment which is 
very brief merely says that the suit was 
based on the promissory note and not on 
the original cause of action and that conse¬ 
quently Krishna I yer \\ Krishnaswami Iyer (2) 
did not apply. I do not think this meant 
anything more than that the facts which 
gave rise to the liability of the junior 
members were not alleged in the plaint 
JUh l P l '°ved. If they had been alleged and 
proved, it might be said that in one sense 
d was a suit upon the original cause of 
action, but this way of putting it does 

not take account of the decisions that where 
\ io debt and the promissory note came 

7 to <lx,sl *nee at one and the same time, 
the maker must be sued on the promissory 
note and not on the original cause of 
act mu. I he decision in Krishna Iyer y. 
Krtsl,nastrami Iyer {2) is authority for the 
position that even if the suit against the 
maker is on the promissory note, it is 
permissible in the same suit to plead and 
pio\e facts which render the other members 
V' '"int family liable, ami it was not 
intended to interfere in any way with the 

l O'l yp 

O' W M. NS; 1 M. L. V. :S77; igm. l. J. 50S (P. B.). 
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authority of the decision in Govindan Vau 
v. Nana Me non (I) to which I was a. party. 
In the present case in order to make the 
3rd defendant as guardian of 1st defend¬ 
ant liable, it is not necessary to plead and 
prove that the debt was incurred by the 
father for pui poses binding on the family, 
and it is eno ugh to give him an opportu¬ 
nity of showing, if he can, that it was 
incurred for pin poses which were illegal or 
immoral which it is for him to prove. 
Applying the principle of the decision in 
Krishna Iyer v. Kris/maswami Iyer (2) to the 
case of a suit against a father, the executant 
of the promissory note, and his sons, it is 
sufficient to join the sons and give them an 
opportunity of showing circumstances which 
would prevent the debt being binding on 
them or decree being passed against them. 
4 his form of suit is of every day occurrence and 
there is in my opinion nothing in the deci¬ 
sion in Govindan Nair v. Nana Menon (1) to 
affect its validity. In these circumstances 
there can be no question of there being 
any different onus in the case of sons from 
that in the case of the father. Therefore, 
that objection also fails. 

In the result, the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 177 of 1914. 

February 8, 1915. 

Present :—Mr. Justice Shadi Lai. 

Seth RADHA KISHEN— Plaintiff- 

Petitioner 

versus 

The Firm of LADHA MAL-RAM CHAND 
Defendants — Respondents. 

Limitation Act (IX of 908), a. 14 —Time spent in 
■prosecuting suit in another Court—Good faith—Due 
diligence. 

On the 25th October 1912, the plaintiff lodged his 
suit in the Munsif’s Court claiming a sum of money 
ov r er Rs. 500. On 22nd July 1913 he learnt that the 
amount due to the insolvent firm, whose assets 
lie had purchased, was less than Rs. 500. He applied 
for the return of his plaint and filed the amended 
plaint on 30th July 1913 in the Munsif’s Court, 
reducing the claim to Rs. 438-9-6. On 7th August 


1913, the plaint was returned to be tiled in the proper 
Court and on 11th August 1913 the plaint was filed 
in the Court of Small Causes: 

Held, that the plaintiff acted in good faith and with 
due diligence up to 22nd July 1913 and was entitled 
ro deduct that period only. p. 348, col. 1. 


Petition for revision, under section 70 of 
Act IV of 1912, of the order of the Judge, 
Court of Small Causes, Amritsar, dated the 
1st December 1913, dismissing the suit. 

Mr. Santanam , for the Petitioner. 

Bakhshi C hand , Lalas Bahnokand an l 

Dam Cltand , for the Respondents. 


JUDGMENT. — The suit out of which this 

application for revision has arisen was institut¬ 
ed in the Small Cause Court, Amritsar, on 
nth of August 1913, and it is not disputed by 
the learned Counsel for the plaintiff that the 

last day for tiling the suit was 3rd of 
November 1912. The claim is, therefore, clear¬ 
ly barred by limitation, unless the time’ taken 
by the plaintiff in prosecu Jug the abortive 
proceedings in the Munsif’s Court is excluded 

It appears that the plaintiff originally claimed 

t° recover from the defendant a sum of money 
.over Rs. oOO and consequently tiled his plaint 
in the Court of the Munsif on the 25th 
October 1912. On the 22nd of July 1913, he 
learnt that the amount due to the insolvent 
firm, whose assets he had purchased, was less 
than Rs. oOO and he, therefore, applied to 
the Court for the return of the plaint to 
him for amendment. This application was 
granted, the claim was reduced to Rs. 438-9-0 
and the plaint was again filed in the 
Munsif’s Court on 30th of July 1913. On 
the 7th of August 1913, the Munsif returned 
the plaint for presentation to the proper 
Court and it was ultimately filed in the 
Mnall Cause Court on the 11th of August 


Ihe question then arises whether the 
plaintiff has made out a case under section 
14 of the Indian Limitation Act for excluding 
the period from 25th of October 1912 to 
lith of August 1913. The answer to this 
question depends upon whether it could be 
said that he, in prosecuting his remedy in 
the wrong Court, was acting in good faith 
and with due diligence. Now it seems to 
me that the plaintiff was originally ignorant 
of the exact amount of the claim against 
the defendant and he, therefore, filed his 
plaint in good faith in the Munsif’s Court 
and prosecuted the suit with due diligence 
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hi the matter of MAHARAJ SOMESUAR DPT. 

up to 22nd of July 1913. He is consequently 
entitled to trie deduction of tlie period 

between the 2511 i October 1912 and 22nd 
July 1913. But this deduction alone does 
not lielp him and bis suit is still beyond 
time, unless lie gets a further deduction on 
account of the time spent after the 22nd 
of July 1913. Upon this point I am of 
opinion that he has failed to satisfy the 
requirements of section I t. 

A number of rulings have been cited to 
me by the learned gentlemen on both sides, 
but it seems to me that the question in 
each case is whether due diligence and 
good faith required by the section have 
been established upon the facts of the case. 
The principle of law is well established, 
and its application to a case must depend 
upon its particular circumstances. It is, 
therefore, unnecessary for me to notice the 
judgments quoted before me, which proceed 
upon different sets of facts and which have 
not much bearing upon the present case. 

In this case, it appears that the plaintiff 
learnt on the 22nd of July 1913 at the latest, 
that he was entitled to a sum less than 
Its. 500 and that being so, it was clearly his 
duty to take immediate steps to lile his 
plaint in the Court having jurisdiction to 
adjudicate upon it. On that date lie must 
have known that the Hunsif had no jurisdic¬ 
tion to try the case, and 1 cannot, there¬ 
fore, hold that he exercised due care and 
caution in the action he took after that date. 

1 accordingly concur with the lower Court 
in holding that the suit is barred by time 
and dismiss this application for revision; 
in view of all the circumstances of the case, 

I direct the parties to bear their own costs 
:n this Court. 

.1 ppeal <lism fsSi'tt, 


ALLAHABAD PUGH COURT. 

FULL BENCH. 

CTvir. Hisci- i.i.ANKors Aitkal No. 620 ok 1914. 

February 9, 1915. 

Present :—Justice Sir George Knox, Kt., 

Hr. Justice Ratique and 
Hr. Justice Piggott. 
hi the matter if Mahnij SOMESHAR. 

DUT. 

Stamp Art (I[ <»/ .SOU), s. A—S.ttlrmrnt — Duty to 

ha i m pi •snl . 

Where the two brothers T and .s', tosettle a dispute 
between them, executed two instruments, one n 
deed of gift whereby '/’ conveyed all his property 
!<• N and another by which N undertook to maintain 
/' during his life: 

Iff hi, that the two instruments together were one 
transaction within the meaning of the woid “settle¬ 
ment ’ in section-I of the Stamp Act and were 
chargeable with the stamp duty in accordance with 
that section. I p. 34U, col. 1. , 

Stamp reference made by the Board of 
Revenue. 

Hr. PtjreSy for the Crown. 

JUDGMENT.—On the 15th of Hay 1914 

two brothers, Tirblmwan Out Sukul and 
Hnharaj Someshar Out Sukul, executed each 
of them a document. The deed of gift 
executed by Tirblmwan Out Sukul has been 
endorsed by us as .Exhibit A and the deed 
executed by Hnharaj Someshar Out Sukul 
hits been marked as Exibit B and will be 
alluded to in the course of this judgment in 
those terms. 


Deed A is said to bear a stamp of Rs. 1,125. 
Deed B bears a stamp of Rs. 10. When the 
two documents were taken to the Registration 
Cilice, deed B was impounded and on its 
coming before the Deputy Commissioner, 
Sitapur, that oHicer came tit the conclusion 


Hint, the stump required was a stamp of 
Rs. 360. He also considered tlmt a penalty of 
Rs 7(10 should be paid by Hnharaj Someshar 
Dut. Someshar Dut appealed from the 


decision of tin* Deputy Commissioner to the 


Board of Revenue. 


I ke Hoard of Revenue were unable to come 
to any conclusion as to what was the right and 
proper stump to impose and have referred the 
mutter to this Court under section 57 of the 
1 ndian Stamp Act. 

M e have had both deeds read to us and we 
have bad the assistance of the learned 


Government Advocate 
matter. Deed B is very 


in considering the 
inartistieally drawn 


up, the language in which it is expiessed is 
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of such a dubious kind that it has not been 

easy to come to a decision on the question 
referred. 

r P .^7 e ^ y stated the case is as follows:— 
Tirbhuwan Dut Sukul in consideration of 
love and affection and the promise to be 
maintained by his brother executed a deed 
ot gilt over Ins immoveable and moveable 
property. It is this deed which has been 
stamped with a stamp of rupees 1,125. 
Maharaj Soroeshar Dut Sukul, as said above 
on the same date, executed deed B. In that 
deed he promises that during the life-time 
of Pundit Tirbhuwan Dut he will pay 
whatever expenses may be required on account 
of iood, conveyance, travelling for pilgrimage, 

charity, dotlnng.et?., provided that Tirbhuwan 

JJut lives permanently in the ancestral house 

cr m the house in which he may with his 

consent put him up and that have no concern 

vith the quarrelsome persons who created 

disunion between Pundit Tirbhuwan Dut and 
lnmself. 

lliere is a further clause which lays down 

Jj’ e maximum amount per mensem which 

lirbhuwan Dut may expend for charity and 

railway journey, etc. Up to this maximum 

Malmraj Someshar Dut Sukul agrees to pay. 

1 here is also a clause regarding money 

required for expenses” and how that is to 

be assessed, no definite sum is given. Certain 

property which is detailed in the deed is 

hypothecated and the deed says that that 

propel ty will be responsible for the expenses 

of Pundit Tirbhuwan Dut wliereever and 

to whomsoever it is transferred. The pro 

perty scheduled differs, save and except 

one house, from the property scheduled in 
deed A. 

We have tried to see whether deed II can 

ume within any of the deeds set cut in 

Schedule I of the Indian Stamp Act, but we 

cannot find any Article which exactly covers 
the deed. 

Looking broadly to the two documents we 
are satisfied that the deed 13 is one which 
comes within section 4 of the Indian Stamp 
Act. The transaction before the parties 
may fairly be said to come within the 
word settlement.” The two instruments 
were ini ended by the parties to be employed 
in completing this one transaction and the 
principal instrument as determined by the 
parties has been stamped and more than 
sufficiently stamped. 


Deed 11 has in our opinion been properly 

stamped and more than sufficiently stamped 

accordance with the provisions of section 
4 of the Act. 

", e Iiave "of overlooked the fact that in 
dealing with an Act of this kind we have to 
construe the Act in favour of the subject. 

+1 oi a ° f th,s our judgment be sent to 
tne Chief Controlling Revenue Authority / 

to the Board of Revenue, as our opinion on’ 
tiie matter referred to us. 

Ref ere nee answered. 


MADRAS HIGH COURT. 

Civil Appeal No. 175 of 1907. 
December 2, 1914. 

Prcseitf:—Sir John Edward Power Wallis, 
C hief Justice, and Mr. Justice Seshagiri Aivar 

KAN^sKPALLl BALA TBIPUK \ 
SUNDARAMMA GARU-Pl 

Appellant 

versus 

K ^™ PALL1 SURYANARAVANA 

(jrAKU AND OTHERS-—DEFENDANTS_ 

... , r Respondents. 

llunlu Laic Mitakslmra —Partition 7 

licit ij Mother's right to share—Her riuht /< ^ 

share in hof l a mothei ‘ U entitled to a 

Place among Z'SnT^ 

° ’ Jtc t 
step-sons the maintenance ou^lif to bo .»7lT l 

both of them. [ p . 350. col. 2 .] ° to bc P a “l by 

Mahabecr Prasad v. Ramyad Shiah 19 n t t> m 
20 W.R. 192; Ganesh Daft Thak.or v Jurorh ri { J 

31 C. 262 ; (P. c.); 31 I. A. 10; 8 C W N [Z iTm’ 
L- j. 8; 6 Bom. L. It. 1 ; SirananjaPcn.nwl ytl , , 

Animal 5 M. H C ft ^ 7*7 n '. Jlt>t naksht 

Mini v. Chnmammal 8 M in’/. iva ■ • 

Kcdar Natli Choudhry, ’ 16 C ^ S JVT'\ P™' V ‘ 

tingnished. 1 16 L A - Ho, dis- 

Appeal against the decree of the District 

1904* ° f Gai)jam 111 0ri « illal Suit No. 31 of 
peilant. ^ Naravanamurth V> for the Ap. 
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C11ATTAK SIN*III V. KAMA RAM. 


the 

is entitled to \ 
property when a 
among the sons. 


Messrs. K. I . />. Xarasindiam and V. 
Pa mesa m, for the Respondents. 

J L DOM EXT.—We are not prepared to 
increase the rate of maintenance and the 
allowance for utensils, hut we think that 
Rs. 150 must be substituted for Rs. 100 
for a house unless all the parties agree 
upon a house for her residence. The appeal 
is dismissed with proportionate costs of 
the 3rd respondents. 

Memo. ok objections in Appeal No. 173 

ok 1007. 

It is argued for the 3rd respondent, the 
step-son, that the maintenance of his step¬ 
mother should be decreed only against her 
son and that he should not be made liable 
for any portion of it. This contention is 
opposed both to the text of Hindu Law 
and to the decided cases. Undei 
Milakshara a mother 
share in the family 
partition takes place 
There are numerous cases in Bengal where 
in administering the M i/akshara law it 
has been held that a share should be set 
apart for the mother either by way of 
maintenance or as a portion of the inheri¬ 
tance, even though the partition takes place 
in the lit e-time ol the father. See Mahabeer 
Prawn! v. Ham gad Singh (1), tianrsh Putt 
Thakaar v. Jcirarh Thakaaraiu (2). In 
Southern India in consequence of the view 
of the author of tin* Smirithi Chandrika 
in Chapter I V, PI. 17, where he lestricts 
the right of the mother to maintenance 
from out of the family (‘.state, it has 
uniformly been held that in a partition 
of the family property all tha: a mother 
is entitled to is only maintenance 
from out of the family estate and not 
a share of the inheritance. It is, therefore, 
clear that the right to maintenance is not 
against her son alone but against the 
estate possessed by her husband and which 
is the subject ol partition among his sons. 
This view has consistently been held in 
Madras. The earliest case is that which is 
reported in Sn'iinananga Pernmat v. Mrenakshi 
Ammat (3). There it was decided that a 
step-son in possession of (he zrmimlari 
was bound to pay maintenance tohisatep- 

(1) 12 H. L. It. DO; Jo W. Ii. IDJ. 

( - ) 31 C. 262 (1\ ('.)■ 21 I. A. 10; s C.W.N. M0 : 14 
M. I-. .1. S; 0 Bom. L. It. 1. 

M) A M. U. C. It. 277. 


mother notwithstanding the fact that her 
own sons obtained a share in the partible 
property of the zemindar*. This has been 
followed in the decision reported as Sub- 
hraynln Phethj v. Kamalacalli Thayaramma( 4) 
and in the more recent case of Sr ini rasa Ai- 
Hangar v. Thirnvengadatha Aiyangar (5). These 
decisions refer to an additional ground 
that the word mother’ includes the step¬ 
mother as well. Our attention has been 
drawn to the decision of the Full Bench 
in Mari v. ('/mmanima! (b), where for the 
purpose of inheritance the term ‘mother’ 
was held not to include the step-mother. 
That decision should not be read as hold¬ 
ing that for all purposes under the Hindu 
Law, the term mother' would not include 
step-mother The decision in Uemangini 
Past v. Kedar Xath ('hoicdhnj( 7) proceeds upon 
the interpretation of the text belonging to 
the Bengal School of Law and is no authority 
for deciding cases under the Mitakshara . 
We have no hesitation in holding that 
both on the texts of the Hindu Law and 
upon the decided eases, the Subordinate 
Judge was right in holding that the 
maintenance ought to be paid both by 
the son and by the step-son. The memoran¬ 
dum ol objections should be dismissed with 
costs. 


App<'al and Memo, oj object whs bath dismissed. 

U) 10 I ml. (’as. 217: 21 M. L. .1. 429; 10 AI 1. 
1; llSllll 2 M. \\\ X. 1 ts ; 25 M. 147. 


(A) 22 I ml. Cas. 201; IA M. L. T. 207; (1013) 
W. X. 1021; (1014) M. W. N T . 262. 


(6) S M. 107. 

(7) 16 C. 7AS; U5 l. A. 11 A. 




PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1394 of 1913. 

January 25, 1915. 

Present :—Sir Alfred Kensington, Kt., 

Chief Judge. 

C H ATT AH SINGH — 1) e f e n dan t— 

Appellant 


errs ns 

KALI A RAM and others—Plaintiffs and 

'EM KIS11KN AND OTHER. DEFENDANTS — 

Respondents. 

liuddnnj improvements — Co-shaivrs — Sale of house 
bU some of co~sharers during minority of otheis—New 
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house erected by vendee—Right of minors on attaining 
majority—Delay in fling suit. 

By deeds of 8th July 1899 and 10th December 1901, 
the collaterals of the plaintiffs during their minority 
sold away the whole of a house in which the plaint¬ 
iffs were entitled to a quarter share. On 7th July 
1911, after attaining majority, the plaintiffs sued for 
their share in the house which was newly built by the 
vendees on the site of the old house. On appeal the 
Divisional Judge awarded the plaintiffs a quarter 
share in the newly built house as claimed, allowing 
vendee three months to clear the site: 

Held , that in view of their delay in asserting title 
the plaintiffs were not entitled to" demand that the 
building should be pulled down or that tliev should be 
given a share in the newly built house without 
reasonable compensation to the vendee for the im¬ 
provements. [p. 251, col. 2.] 

Second appeal from the decree of the 
Divisional Judge, Gujramvala Division, at 
Lahore, dated the 19th of May 1913, reversing 
that of the Munsif, first class, Montgomery, 
dated the 13th of April 1913, dismissing the 
suit. 

Mr. Nand Lai , for the Appellant. 

l)i\van Mehr Ghand , for the Respondents. 

JUDGMENT.—The facts established may 
be taken to be as follows. The plaintiffs are 
by pedigree sharers to the extent of one- 
fourth in the house in dispute. During 
their minority the remaining sharers, 
collaterals of the plaintiffs, sold the entire 
house to Chattar Singh, defendant-appellant, 
for Rs. 199 by two deeds of 8 th July 
1899 and 10 th December 1901. The 
property was at that time a kacha house 
of very little value. The plaintiffs were 
at the time, and have ever since continued 
to be, resident in Shergarh, said to be 
some 18 kos away. Their uncle, Bahadur 
Singh, vendor of half the house in 1899, 
had no right to ignore plaintiffs’ right to 
a quarter share, but the circumstances 
under which he did so cannot now be 
elucidated, and the purchaser seems to have 
bought in good faith without knowledge of 
plaintiffs’ rights. 

Having acquired the entire house the 
purchaser at once re-built it as a pakka house, 
which is now valued at Rs. 1,300. The 
plaintiffs have come into Court with a 
demand for their quarter share in the 
property as it stands, instituting their suit 
on the 7th July 1911, one day within 
limitation if reckoned from the date of 
the sale by Bahadur Singh. 


il.ere is no explanation of the delav 
m suing', an<l the plaintiffs are said to be 

now from -0 to 30 years old. Their suit 

was at first dismissed, but on a remand 

the Munsff found that plaintiffs were 

entitled to a quarter share conditionally 

on their paying to the vendee R s . . 30 0 

as being the equivalent of a quarter of his 
outlay on the house. 

The Divisional Judge has disposed of the 

fy a ™S»e]y worded decree giving 
plaintiffs a quarter of the existing house 
as claimed but adding that Chattar 

Singh shall be allowed three months in 
execution to clear the site." Apperently he 
considered it necessary that Chattar Singh 

should pull down the whole of a well- 

built house in order that plaintiffs’rights 
should be satisfied. There is no J 

justification on the merits for so absurd 
proceeding, and in view of t1 10 ;„ 

asserting title the pla ntiffs are i" 

not entitled either to demand 6 

they should be given a share in the exist !,2 
house without reasonable compensation 

the vendee for his improvements t0 

After some discussion about the terms 

on winch this belated suit by nluinfift' 

should be settled, the parties I,.,™ P 

’ iJcti ues nave conxenfprl 

to a money settlement on terms suggested 

Which are based on the original vffue of 

the house in dispute as it stood in 1899 

and on certain other matters taken into 
consideration. HJto 

. The a PP ea ,i o f Chattar Singh, defendant 
IS accordingly accepted The decree nf tl ’ 

plaintiffs claim on the house in disnute 

in which they will t], nn • ai «pute, 

+ •<-1 mi * 11 U,CIJ retain no sort nf 

throughout. PartlGS Wl11 Pay their OWn cos bs 

HT £, 

and the plaintiffs will not be entitled t’ 
apply for execution unless he fails to do so 
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WA/IR AHMAD l*. DATA KISH UN. 

ALL AH A BAD HIGH COURT. 

Second Civil Aitkal No. 235 of 1911. 

January 27, 1915. 

Present :—Mr. Justice Ratique. 

Mould WAZIR AHMAD— Plaintiff 

—Aitf.u.ant 

DAVA KISllUN— Dffkndani —Rksfundent. 

Crnvc / limited in neat[innr ij hnldimj - liiyht of tenant 
In transfer trees. 

WIhmv an occupancy tenant plants a grove on liis 
linfiliug, In* lias no right of transfer in the trees. 
Tliev Cannot he sold privately or in execution 
of sideereo against the tenants. I p. 353, eol. 2. ! 

Kasim Mian V. Hamla llusain, 5 A. GIG; A. \Y. X. 
(lSHIl) Imilail Khatnn v. liliaijirath, 10 A. 150; 
A. W. X. (lSSH) 32; Ka a sal in v. ilulah Knar , 21 A. 
2U7: A. \Y. X. (1800) 72; Jan hi v. Sheudhar , 23 A. 21 1; 
\ \Y. X. (1001) 52; II ’ahida Khatnn v. Iinhnii Das, 3 
A. \j. 385; A. W. X. (1000) 140, refernMljo. 

Muhammad Ismail Khan v. Mithn Lai, 17 Iml. Csis. 
(>50; 11 A. L.J. 010; llahihuliali v. Kah/an Das , 25 Iml. 
('as! 100; 12 A. L. .1. 10S0, ilistiugm'slicil. 

Second appeal from the decision of the 
Subordinate Judge of Budaun, dated the 
3l)th of January of 191-1. 

The !Lon'ble Mr. Ahdnl llaoof, for the Ap¬ 
pellant. 

Mr. I hi intuit! r I his, for the Respondent 

JUDGMENT.—This appeal arises out of 
a suit brought by a zemindar fora perpetual 
injunction restraining the defendant from 
cutting down trees of a grove or other¬ 
wise interfering with his (zemindar s) 
possession over it. It was alleged in the 
plaint that Moulvi Wa/.ir Ahmad, the 
plain till, was the zemindar of the village 
of Shitabnagar, and that Bhopal and others 
were his tenants in respect of plots, among 
others, numbered 7-1, SI and 89. There 
was a mango grove on the said plots 
which was in the possession of Bhopal 
and others merely as his tenants, whose 
sole right in the grove was that of taking 
fruits. They had no right of transfer in 
respect of the trees of the grove nor could 
the said trees be sold in execution of a 
decree against them. One Daya Krishna 
in execution of his decree against them 
had some of the trees of the said grove 
put up to auction and purchased them 

himself on the 28th of June 1911. The 

Said sale was void at law and put an end 
to the rights of the tenants in the grove and 
the plaintiff became entitled to its posses¬ 
sion. He entered on possession but Daya 
Krishna, the purchaser, with the help of two 
u tilers attempted to cut down the trees pur¬ 


chased by him and was prevented by the 
plaintiff. The plaintiff, therefore, sued for 
perpetual injunction restraining Daya Krishna 
and his friends from cutting down any trees 
of the grove in question or otherwise inter¬ 
fering with the plaintiff's possession over 
the said grove. The claim was resisted on 
various grounds. The pleas with which we 
are concerned in this appeal were that the 
plots Nos. 74, 81 and 89 were granted to 
Debi Singh, ancestor of Bhopal and others, by 
the zemindar of the village for planting a grove 
and Debi Singh accordingly planted a groveand 
his descendants had a proprietary right in the 
grove which they could transfer either 
privately or which could be sold in exe¬ 
cution of a decree against them. Moreover, 
under a custom obtaining in the village 
and also under the terms of the ’Wajib-nUarz 
tenants have a transferable right in the 
trees in their possession. The learned 
Munsif held that the land of the grove in 
suit had not been granted to Debi Singh 
for planting a grove, but was his occupancy 
holding over which he had planted a 
grove. He further held that the custom 
set up for the defence was not proved 
and that the terms of the Wajib-uharz 
were not applicable to the present case. 
The claim was accordingly decreed. Daya 
Kishen, the auction-purchaser of the trees, 
preferred an appeal. The only point urged 
on his behalf before the learned Subordinate 
Judge was that under the terms of the 
I Vajil>-nl-arz of the village of Shitabnagar 
tenants had a transferable right in the 
trees planted by them. In order to dispose 
of the question raised in the appeal the 
learned Subordinate Judge framed a fresh 
issue and remitted it for trial to the first 
Court. The finding of the first Court on 
the fresh issue did not support the 
contention of the appellant that under tho 
terms of the 11 ajib-uharz a tenant had a 
right of transfer in the trees planted by 
him on his holding. The learned Subordi¬ 
nate Judge accepted the finding of the 
first Court, but for other reasons held that 
the tenants of the grove in suit had a 
right of transfer in the trees. He accordingly 
accepted the appeal and dismissed the 
claim ol* the plaintill. The latter has come 
up in second appeal to this Court. Ho 
contend that an occupancy or non-occupancy 
t e uunt who plants trees on his holding has 
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1, .° ri * ht ° f transfer in the trees in the 

absence of a custom or contract to the 

contrary. The following cases are relied 

upon in support of this contention : Kasim 

Mian v. Banda Husain (1); Uidad Khat an 

Bhagirath (-); KmisaUu v. Uulah Knar 

Wji Jaiiki v. Sheodhar (4); Wahida Khatun 
v. Bnlaqi Das (o). 

+ l,J° r , * he res Pon(lent the reply is that 

the fi nd of the ]ower Appellate 

Court is that the land of the grove 
in suit was given to Debi Singh on 
a fixed rent for the purpose of planting a 
grove and therefore, the principle laid 
down in the cases relied upon by the 
appellant does not apply. It is sa i d that 
when a zemindar grants land on rent to a 
person to plant a grove, that person has a 
right of transfer in the trees. In support 
of his argument the respondent refers to 

tne following cases .— 

Muhammad Fsmail Khan v. Mi/hu Lai (6). 
Habibullah v. Kalyan Das ( 7). 

The case-law, no doubt, makes a distinction 
between the rights of a tenant, occupancy 
or non-occupancy, who plants trees on his 
holding and of a person who is given 
land at a specified rent solely for the 
purpose of planting a grove. The conten¬ 
tion of the respondent must prevail if it 
has been found that the land of the grove 
in suit was granted to Debi Singh for the 
purpose of planting a grove. It is true 
that the learned Subordinate Judge does 
say that he thinks that the land of the 
grove in suit was let to Debi Singh on a 
fixed rent for the purpose of planting a 
grove. But there does not seem to be 

® V „ lde " c ® sup P° rt of this finding. 

, h e defendant-respondent produced evidence 
to Prove tha the plaintiff-appellant had 
granted the land of the grove in suit to 
Bhopal and others who had planted the 
grove. 1 he first Court disbelieved that 
evidence. The learned Subordinate Judm? 
did not accept it also, for he holds that 
the land was granted to Dabi Singh. He 


( 1 ) 

( 2 ) 

(3) 

(D 

(5) 

t6) 

( 7 ) 


5 A. 616; A. W. N\ (1833) 163. 

10 A. 159; A. W. N. (1838) 32. 

21 A. 237; A. YV\ N. (1819) 72 
23 A. 211; A. W. N. (1901) 52.' 

3 A. L. J. 335; A. W. N. (1936) 149 
17 Ind. Cas. 656; 11 A. L. J. 649. 

2 > Ind. Cas. 169; 12 A. L. J. 1080. 


means presumably that the land was 
granted by the former zemindars, as the 
plaintiff-appellant was not the zemindar in 
the life-time of Debi Singh. In fact the 
learned Subordinate Judge, in an earlier 
part of his judgment, accepts the finding 
of the first Court that the grove in 
question was planted with the permission 
of the former zemindar. The revenue papers 
show that the land of the grove was the 
occupancy holding of Debi Singh for a 
long time before any trees were planted 
by him on it. The reason for the finding 
seems to be that the learned Subordinate 
udge thought that the permission of the 
ormer zemindars , which was assumed in the 
absence of any protest by them, to Debi 
kingh to plant a grove amounted to the 
grant of a fresh lease to him of the land 
tor the purpose of planting a grove. If 
that were a valid reason the cases referred 
to above by the appellant were erroneously 
decided But I do not think that it can 
be said that the permission by a zemindar 
to his occupancy or non-occupancy tenant 
to plant trees on his holding cancels the 
original lease and is a fresh lease for the 
purpose of planting trees. The finding 
under discussion being unsupported by 
any evidence cannot be accepted. The 
character of the grove in question then 
is that it was planted by an occupancy 
tenant on his holding. He or his successors 
have, therefore, no right of transfer in the 
trees. 1 hey cannot be sold privately or 
in execution of a decree against Bhopal 
and others. But it is further contended 
for the respondent that as soon as the 
grove was planted by Debi Singh the 
land lost its character as an occupancy 
holding and the zemindar could have ejected 
him. The zemindar having failed to do so 
Debi Singh became a trespasser and his pos¬ 
session became adverse to the zemindar . Debi 
Singh and his successors have been in adverse 
possession for more than twelve years 
prior to the sale of the trees, and hence 
the plaintiff-appellant cannot question the 
sale to Daya Kishen. No such plea was 
taken by the latter in his defence. But 
apart from that, the case of Daya Kishen 
was and the tin ling of the lower Court 
is that the trees were planted with the 
permission of the former zemindars No 
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question of adverse possession can, there¬ 
fore. arise. The appeal prevails, the decree 
of the lower Appellate Court is set aside 
and that of the first Court is restored. 
Costs are allowed to the appellant through* 
out. 

A ppral nlloirrtl. 


MADRAS HIGH COURT. 

Second Civil Aitkal No. 730 of 191*2. 

December IS, 1914. 

I* resent :— Mr. Justice Spencer and 
Mr. Justice Tyabji. 

I * E RIA M M AL and ot11 f us— 1) i: f f. nda xts 
N os. 2 io ()—Appellants 

versus 

VAITHILINGA UDAYAR and others— 

Plaintiff and Defendants Nos. 1 and 7 to 

12— Respondents. 

Civil Procedure Code (Act !'<./' :‘)()N), (>. XU, r 31 
—Appellate Con rt s jmhjinent-—pi ml i up on each nriteri il 
inr ncc(\<s(t nj. 

An Appellate Court's jixIgimMil which docs not set 
out the* points for determination, ilio Court’s decision 
thereon and its reasons lor so deciding, does not fulfil 
the requirements of Order XU, rule 31, Civil Pro- 
eedure Code, and cannot lie upheld. p. 3.“» I-, col. 1. ’ 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 72 of 1911, preferred against, that, 
of the Cou r t of the District Munsif of Ariyalur 
in Original Suit No. 75 of 1910. 

Mr. T. Kaugaclmriar, for the Appellants. 

Mr M. ]). Jbvmhws, for the Respondents. 

This second appeal coming on for hear¬ 
ing on the 9th April 1911 the Court de¬ 
livered the following 

JUDGMENT.—We cannot regard the 
lower Appellate Court’s judgment as satis¬ 
factorily disposing of the questions upon 
which the paitics were at issue. The District 
Judge does not set out the points for 
determination, his decision thereon, and his 
reasons for so deciding, as Order NUT, rule 
•U, Civil Procedure Code requires. After 
some passing comments on some portions of 
the evidence and upon the significance 
attached by the District Munsif’ thereto, 
the Judge concludes by saying. “The lower 
Court’s decree will he reversed and the 
plaintiff s suit will ho decreed with costs 


throughout. Ordinary mortgage decree. Sub¬ 
sequent interest 6 per cent.” He should have 
recorded a distinct finding on the material 
issues in the case, especially on the 7th 
issue, which was whether the discharge 
pleaded by the defendants was true. 

We must, therefore, ask the present Dis¬ 
trict Judge to record fresh findings on all 
the issues on the evidence on record and in 
doing so he should deal with the grounds 
upon which the District Munsif in paragraphs 
14, 16, 17, 18 and 19 of his judgment held 
the suit bond to have been discharged, 
among which the following have been 
mentioned to us :— 

(1) That no demand had been made for 
payment since the amount became due in 
1S79, although other claims between the 
same parties were proceeded with; 

(2) that this debt was excluded at 
partition (ru/e Exhibit VI); 

(.*>) that a certain other encumbrance was 
mentioned in the sale-deed. Exhibit II, and 
it was stated that there were no other 
encumbrances; 

(4) that plaintiff attempted unsuccessfully 
to negotiate his interest in this bond; 

U>) that the 1st defendant had a motive 
to surrender possession of this document as 
he was quarrelling with his son; 

(6) that there is evidence that Exhibit A 
was at some time after its execution in the 
possession of the mortgagor, from which a 
presumption might arise that it had been 
discharged (rnb* Indian Evidence Act, section 
114, Illustration I). 

Findings must be returned within six 
weeks from the re-opening of the District 
Uonrt. Ten days will be allowed for filing 
objections. 

In compliance with the above order of 
this Uonrt the District Judge, Trichinopoly, 
submitted the following 

FINDINGS.—Plaintiff sued on a hypothe¬ 
cation bond for Rs. 400, dated 15th July 
1877, by 1st defendant to plaintiff’s junior 
paternal grandfather. The Munsif found 
that the bond was discharged and that 
plaintiff sued only at the instance of his 
friend, first defendant. First defendant was 
er p trle. The other defendants alienees from 
him and the people really affected, con¬ 
tested the suit, My predecessor found dis* 
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charge was not proved and he decreed the 
suit. 

2. On second appeal I am asked for fresh 
findings on all the issues in the light of 
remarks made by the High Court. 

3. Issues 1, 2, 3 and G : The Munsif found 
these in plaintiff s favour. It is conceded 

now that these findings are right. I find 
accordingly. 

4. Issues 4 and 7 are the matters in 
dispute, whether certain payments relied on 
by plaintiff are true and valid—and is the 
discharge pleaded by defendants true? This 
simple mortgage-bond of 1877 had two years 
for re-payment and died a natural death in 
1891. It lay dead for 19 years and was 
then dug out of its grave and sued on in 
virtue of section 31. There is a strong 
common sense presumption against documents 
brought to life in this fashion. There is a 
large human probability that they were in 
fact paid off somehow, because people do 
not usually allow such things to become 
barred. Now plaintiff claims that this docu¬ 
ment was not really barred at all, because 
defendants made three payments in 1887,1895 
and 1900. These payments are not endorsed 
on the bond. They are spoken to only by 
plaintiff and 1st defendant who are, I think, 
colluding. 

5. In Exhibit VI in 1901, a partition- 
deed between 1st defendant and his sons, 
all the debts, however small, are mentioned! 
Plaint debt is not mentioned. First defendant 
explains the omission as he says he thought 
it was barred. It would not have been 
barred if payments had been made in 1887 
1895 and 1900. Hence I do not believe 
these payments and find issue 4 against 
plaintiff. First defendant sold property to his 
son. The son compelled registration and sued 
for the property in Original Suit No. 1620 
of 1909—some of the items being hypotheca 
in the present case. It was after this that 
plaintiff sued on this mortgage-bond and 
defendants contend that 1st defendant gave 
him the old discharged bond for the purpose 
out of enmity. 

6. I agree with the Munsif that suit bond 
must have been discharged. I find this partly 
on general presumption—that nothing was 
done with it during its natural life-time and 
the three payments alleged by plaintiff are 
false in view of 1st defendant’s statements_ 


and partly on Exhibit I and evidence con- 
nected therewith. 

7. Exhibit lisa mortgage-bond of 11th 
November 1887 by 1st defendant to plaintiff’s 
brother-in-law for R s . 250. According to 

. W . .No. 3, a Ay imam who attested this bond, 
it was executed to pay off plaint mortgage 

which bond was then returned to 1st 
defendant. 

8. First defendant denies this and says 
he got no money on Exhibit 1 which was 
cancelled. But the document recites both 
payment and re-payment of money and in 
view of 1st defendant’s contention about 
payments on suit bond and his omission of 
suit debt in his partition-deed, I attach no 
value to 1st defendant’s statements. First 
defendant s son, D. W. No. 2, swears to the 
same effect as D. W. No. 3. 

v 9 ; 1 ai ? ? f opinion that suit bond was 
discharged finally by money received under 
Exhibit I. Nothing is due on it, and on 
issue o no interest is due. This suit is the 
result of collusion between plaintiff and 1st 
defendant in consequence of 1st defendant’s 

S ° n . f.™ ng h ” n ; Hence on the 8th issue 
plaintiff is entitled to no relief. 

I his second appeal coming on for final 

hearing after the return of the findings of 

the low-er Appellate Court upon the issues 

referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—Accepting the findings we 

allow the appeal and restore the decree of 

the District Munsif. Appellants will get 

their costs in this Court and the District 

Court from the assets of the plaintiff in 9th 

respondent’s hands. Respondents will bear 
their own costs. 

Appeal alloiced. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 73-B op 1913. 

January 29, 1914. 

Present: —Mr. Mittra, A. J. C. 

NARAYAN— Plaintiff—Appellant 


\ IT HOBA— Defendant—Petitioner 

Berar Land Revenue Code; I89fi, *. 205- Ante, 
nuptial gift of tl,c interest of „ co-occupant in 
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■ < urre»J number — fmn.'tjriirhc/lur >• >iv<’i nt,< tn rr/in- 
<f Nish turn t —f lift — ft inn. 

Whore ;i ivgisn-ml orcup.uit of a sm\o\ nurnhor 
Transferred his iiderest in rhe khata hv wav of ante¬ 
nuptial settlement and i he plaintiff brought a suit for 
pre-empt ion: 

Hrhl, that the transaction did nor amount to a sale 
or relinquishment in favour of a specified person for 
valuable consideration within the meaning of section 
•JOo of the Herar Land Revenue Code but was in the 
uniureof a gift and. therefore, was not subject to pre¬ 
emption bv the other co-occupants, j’p. .'Job, col. 2.1 

Appeal against the decree of the Addi¬ 
tional District Judge, West Berar, Akoln, 
dated the 7th ' October 1912, confirming 
that of the Senior Mnnsif, A kola, dated the 
nth March 1912. 

Mr. M. CJtnckcrlmtfa, for the Appellant. 

JUDGMENT.—The plaintiff has thirteen- 
annas four-pies share in Survey No. 10, 
the remaining share belonged to defendant 

No. 1. On the 9th September 1909 the 
defendant No. 1 executed a sale-deed con¬ 
veying his share to the second defendant. 
The ostensible consideration shown in the 
document was a payment of Its. 200, said 
to have been made by the second defendant. 
1 ho Courts holow have, on the authority of 
iiougnbni v. Pauifon (l), held that as against 
the plaintiff who is no party to the deed, 

• nil evidence is admissible to show the real 
nature of the transaction. This view of section 
« 2 of the Kvidence Act has not been chal¬ 
lenged before me, as it is clearly supported by 
the authority above cited. It has been 
found that on the day of the sale-deed the 
defendant No. 1 married defendant No. 2 by 
that no money was ever paid by her, and 
that the transaction was a transfer in 
consideration of the marriage that followed 
the transfer. The plaintiff’ has brought 
this suit for pre-emption. 1 [is right to 
pre-emption is based on the provision of 
section 205 of the Berar Land Revenue 
(’ode, lc9t>, which runs as follows : “ When 
Ihe interest, or any pari of the interest, 
of a Co-occupant in any survey number is 

transferred by sale, foreclosure of mortgage 
or relinquishment in favour of a specified 
person for valuable eonsiilerat ion, every other 
co-occupant in the same survey-number 
shall have a right of pre-emption." The 
plaintiff can only succeed if the transaction 
was a sale or relinquishment in favour 


of a specified person for valuable considera¬ 
tion. The transaction in question is in 
the nature of an ante-nuptial settlement, 
but it cannot be called a sale as ordinarily 
understood, or as defined in the Transfer 
of Property Act. Here there is no price 
paid or promised or part paid and part 
promised. Then is it a relinquishment in 
favour of a specified person for valuable 
consideration ? No doubt, for certain pur¬ 
poses marriage is valuable consideration 
in the eye of the law. But there was no 
such relinquishment in favour of a specified 
person as the Berar Land Revenue Code 
contemplates. Such a mode of transfer 
is only open to the registered occupant, 
popularly called the khatcilnr. Section (>9 
of the Land Revenue Code lays down that 
a registered occupant may. by giving notice 
in writing to the Tahsildar, relinquish the 
occupancy either absolutely or in favour 
of a specified person. As pointed out in 
Ha pit v. Maniti (2): ‘ A relinquishment in 

favour of a specified person for valuable 
consideration in section 200 means a transfer, 
for valuable consideration, of the kind 
described in section 09. Such a transfer 
is usually described as a transfer by 
razitianm and kabulii/at." In this case 
the defendant No. 1 was not the registered 
occupant, and there was no notice to the 
Tahsildar as would be essential for a re¬ 
linquishment under section 09 of the Code. 

J would even go further and bold that 
even if the defendant No. 1 bad been the 
registered occupant and had given notice 
in accordance with section 09, the plaintiff 
would still have no right of pre-emption. 
Although marriage is a valuable considera¬ 
tion, section 207) appears to me to refer 
to such consideration as would ordinarily 
be the consideration for a sale or mort¬ 
gage. Upon a gift, there is no right of 
pre-emption ; and for purposes of section 
205, this ante-nuptial settlement is more 
in the nature of a gift than a sale. If 
the document had been executed after the 
marriage and without reference to any prior 
agreement, the transaction would have been 
called n gift, and there would have been 
no right of pre-emption. I agree, there¬ 
fore, with the lower Courts that the plaint- 
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iff has no right of action in the circum¬ 
stances of the case. The appeal is, there- 
tore, dismissed without notice to the res¬ 


pondent. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 511 of 1912. 

December 22, 1911. 

Present:—Ur. Kanhaiya Lai, A. J. C. 

SHEOAMBAR SINGH and others_ 

Plaintiffs—Appellants 

versus 

BALBHADRA SINGH and others_ 

Defendants—Respondents. 

Adverse title— Possession, adverse , of one, when not 
to be tacked on to that of another—Estoppel—Agree- 
meat, force of- Claim, bar of. 

If A and B get a decree against C for possession 
ot property, and afterwards A sues B for possession 
ot that very property, B cannot set up an adverse 
title by adding C s possession to that of his own fp 
357, col. 2.] L ^' 

Where the nephews and grand-nephews agreeing 
to unite and claim property from the daughters and 
to divide it among themselves, got a decree against 
the daughters and afterwards the nephews claimed 
the entire property as against the grand-nephews on 
the allegation that they were nearest collaterals of 
the deceased and were thus entitled to inherit his 
estate in preference to the grand-nephews: 

Held, that the nephews were estopped from setting¬ 
up the claim by virtue of the agreement entered into 
between them and the grand-nephews, whether that 
agreement was based on correct or on mistaken 
recognition of an existing right in 
nephews, [p. 358, col. 1.] 

Bhagwant Singh v. Rajja Singh, 9 Iml. Cas 415 
referred to. * 

Appeal from the decree of the District 
Judge, Fyzabad, dated 16th September 
1912, reversing that of the Subordinate Judge, 
Bara Banki, dated 30th March 1912. 

Babu Fiarey Lai , for the Appellants. 

Pandit Gdkaran Nath Misra , for the Re¬ 
spondents. 

JUDGMENT.—The dispute in this case 
related to the property left by Umed Singh, 
who died on the 1st April 1894, leaving- 
three daughters and certain nephews and 
grand nephews. The allegation of the 
nephews and grand-nephews was that the 
daughters were excluded by custom. The 
nephews were not, however in a position to 


the grand- 


tight out the matter singly. They consequently 
entered into an agreement with the grand¬ 
nephews on the 21st Septemer 1894, whereby 
they agreed to unite and claim the entire 
property from the daughters and to divide it 
among themselves per stirpes. They joint! v 
■sold a half share of the property to Parbhu 
Dayal who had agreed to supply money to 
meet the expenses of the litigation. A suit 

was, therefore tiled jointly by the nephews 

and grand-nephews, who were parties to the 
agreement, for possession of the disputed 
property, and a decree was obtained by virtue 

Possession was recovered on the 28th 
ilay 1900. Some other grand-nephews, who 
were not parties to the agreement of the 21st 
September 1894, thereafter appeared and Hied 
suits for possession of their shares in the said 
property and obtained decrees against the 
parties to the present suit. The present sm'f 
was Hied afterwards by the nephSEl^ 
the grand-nephews, who were parties to the 
agreement of the 21st September 1894, to 

oust them from the share of the property 
decreed in their favour, on the allegation that 
they were the nearest collaterals of Umed 
Singh and were entitled to inherit his estate 

in preference to the grand-nephews. 

.... 11,e . Court °. f instance decreed the claim 

1 lie lower Appellate Court, however, held 
hat the plaintiffs-appellants were estopped 
by the agreement of the 21st September 1894 
and the proceedings taken in pursuance there¬ 
of from impugning the title of the defendants- 
respondents Both the Courts hold that the 
possession of the defendants dated from tl.o 

28 «' KW. But while the CourtTfi.® 

instance was of opinion that the claim of the 
plaintiffs was within time, the lower 
Appellate Court held that it was barred by 

limitation, inasmuch as the possession of the 

daughters of Lmed Singh could he added 
to the possession of the defendants to 
defeat the plaintiffs’ claim. The decision of 
the lower Appellate Court on the latter point 
is obviously erroneous, because a decree for 

possession having been obtained by the 
nephews against the daughters, the possession 
of those daughters could not he set up by the 
grand-nephewsto make up the period of twelve 
years necessary to establish an adverse title. 

The plea of estoppel taken by the defend¬ 
ants, however, operated as an effppt.,1 
bar to the plaintiffs’ claim, because as held 
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in Bhogtcanl Singh v. liojja Singh (1) 
under circumstances somewliant similar 
to the present case, it is unlikely that the 
defendants would have joined the present 
plaintiffs in the suit for possession against 
the daughters of Lined Singh and incurred 
expense, trouble and risk of liability in 
connection therewith, had they not been 
assured that they would get a share in 
the disputed property, as entered in the 
agreement, if they got a decree. Assuming 
that most of the expenses of the suit were 
supplied by Parbhu Dayal, there were still 
many ways in which the defendants could 
have suffered pecuniarily by joining in the 
suit, had it been unsuccessful, inasmuch 
as every attendance of theirs to prosecute 
the suit or to obtain evidence or to attend 
at the hearings must have cost them 
money in addition to loss of time, in¬ 
convenience and discomfort, and their co¬ 
operation rendered them liable to any 
decree which the Court may have passed 
for costs in favour of the daughters. The 
assistance and co-operation of the defend¬ 
ants must also have been a material 
consideration for the agreement which the 
plaintiffs have voluntarily executed. The 
agreement was based on the recognition of 
an existing right, and whether that recogni¬ 
tion was correct or mistaken, it is not open 
to the plaintiffs-appellants now to go behind 
it or to resile from the position taken up 
by them in the suit which resulted in the 
decree. The appeal has, moreover, abated 
in regard to the claim put forward by 
Batch Bahadur Singh, whose heirs have 
nut been brought on the record. The 
appeal of Batch Bahadur Singh will be 
accordingly declared to have abated while 
that of the other plaintiffs-appellants dis¬ 
missed with costs. 

A ppeal dismissed. 

(7 * 0 1ml. I';*.-?. 115 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 14-15 or 1913. 

February 8, 1915. 

Present: —Mr. Justice Katique. 

R A M J A S M A L— Defendant —A cm, la n t 

versus 

ZAHARYA SINGH— Plaintiff- 

Re spun dk nt. 

I*. P. him! Revenue Art (/// of 1901 ), *. 118 — 

Partition—Sitr of house belonging to one cv-^hn rcr 
given to a not her—Step to get rent Ji.rrtl not token — 
t toner of site , right of. 

Whoiv the .site of a house belonging to one co- 
sharer is given to another co-sharer at the time of 
partition amino step is taken under section 118 of 
the 1'. P. Land Revenue Act to enable the occupier of 
I he house to retain possession of the house on payment 
of rent, the eo-sharer to whom it is allotted at the 
partition can recover possession of the site by 
removal of the materials of the house. p. Uo9, 
eol. 1. 

Xomlon Pot Teivori v. Rodho Keshan Kahcar, o 1ml. 

('as. C(M, referred to. 

Second Appeal from the decision of the 
Subordinate Judge of Meerut, dated 7th July 
1913. 

The Dou ble Mr. Gokul Proxad, for the 
Appellant. 

The Dou ble Dr. Tej liahadur Saprii, for the 
Respondent. 

JUGDMENT.—This appeal arises out of 
a suit brought by tlie plaintiff-respondent 
for the recovery of possession of ahadi plot 
No. 53 1 and the house situate on it. The 
facts as found by the Courts below are that 
Sonebra, Hardeo and Mnsnmmat Indraoti were 
the owneis of the bouse in suit and co-sharers in 
the village. In 187(1 the ancestors of Sonebra, 
Hardeo and Mnsamnutf Indraoti mortgaged 
their zemituluri as also the house in suit to 
Bam Lai, the grandfather of the plaintiff- 
respondent. The mortgage was with posses¬ 
sion, but tbe mortgagors took tbe bouse oil 
lease from the mortgagee. In 1897 Sonebra 
and bis father, Moti, sold their equity of 
redemption to the defendant-appellant in 
respect of their :emind<ui share, who redeem¬ 
ed tbe mortgage. In 1904 there was a 
partition effected through Court between tbe 
co-sharers of the village under which ahadi 
plot No. 53 l was allotted to tbe plaintiff- 
respondent. At the time of the partition 
Sonebra and Mttsmn unit Indraoti were 
occupying tbe bouse in suit. They did not 
ask the Collector to make an order under 
section 118 of tbe Land Revenue Act enabl¬ 
ing them to retain possession of the house on 
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payment of rent. Subsequently in 1909 
on eh ra and Musammat Indraoti executed a 
sale-deed in respect of the liou.se situate on 
plot No. 53 1 in favour of the defendant- 
appellant. The vendors, after selling the 
house, left the village. The plaintiff-respond¬ 
ent, after their departure finding the defend¬ 
ant-appellant in possession of the house in 
question, brought the suit out of which this 
appeal has arisen for the possession of the 
house and its site, on the allegation that he 
was the proprietor of the site under the 
partition of 1904 and of the house because 
oonehra and Musammat Indraoti, whom he 
described as tenants, had left the village. The 
claim was resisted on the ground among 
others that Sonehra and Musammat Ind¬ 
raoti \\ ei e not tenants in the village, but were 
co-sharers who had proprietary rights in the 
house in suit. The learned Munsif in whose 
Court the suit was filed dismissed the claim 
for possession, but declared the plaintiff 
to be the owner of the site. On appeal the 
leained Subordinate Judge reversed the 
decree of the first Court and decreed the claim 
oi the plaintiff for actual possession of the 
site giving the defendant an option to remove 
the materials within a specified time. The 
defendant has come up in second appeal to 
this Court and contends that as the plaintiff 
has failed to prove that Sonehra and 
Musammat Indraoti were mere tenants on 
whose departure the house and its site escheat- 
ed to him, his claim for possession must 
fail. The defendant admits the title of the 
plaintiff to the site and is willing either to pay 
rent for it or to give other land of equal 
value in exchange to the plaintiff. I think 
that the decree passed by the lower Appellate 
Court is a correct decree in view of the de¬ 
cision of this Court in Xaudau Pat Teicari v. 
Radha Keshuu Kalwar (1). At the time of 
partition in 1904 Sonehra and Musammat 
Indraoti should have taken steps under 
section llfr of the Land Revenue Act. They 
failed to do so, and the plaintiff's suit for 
possession of the site by removal of the 
materials of the house cannot be resisted. 
The appeal, therefore, fails and is dismissed 
with costs. The defendant-appellant is 
allowed two months from this date to remove 
the materials of the house. 


BOMBAY HIGH COURT. 

Civil Extraordinary Application No. 240 

of 1911. 

January 15, 1915. 

Present :—Sir Basil Scott. Kt, Chief Justice, 

and Mr. Justice Batchelor. 

DAMODAR MOHOLAL CUNNING A 
MANUFACTURING COMPANY, Ltd,— 

Applicants 

versus 

^ AG 1NDAS MAGANLAL—Opponent 

Companies Act (17 of 1882), s. 2)4 -Pourr to 

nmkc rules hunted to certain proceedinys —Costs in 
other proceedings reyu/ated by rules under the hliuh 

Courts Act. 


(1) 5 Iud. Cas. 664. 


Appeal dism issed. 


The power of the High Court t„ ma ke rule* 
specially relating to Company applications is con¬ 
ferred by section 254 of the Companies Act (VI 
ot 18S2), and that power is limited to inakiim- 
rules concerning the mode of proceeding to be had 
tor winding-up a Company, and for giving effect to 

the provisions contained as to the reduction of 

capital and the sub-division of the shares of the 

Company, lor tin* purpose of regulating the costs 

m other proceedings in Com],any matters, recoup 

must be had to rules framed by the High Court 

under its rule-making power under the High Courts 
Act. p. 86d, col. 1. i * 

Civil extraordinary application from an 

order passed by the District Judge of 

Abmedabad, in Miscellaneous Application 
No. 235 of 1913. 

Mr. /. 7i. Ifeiui, tor the Applicants, 

Mr. K. X. Koi/njee, for the Opponent. 

JUDGMENT.—-The opponent in Novem¬ 
ber 1913 applied by Miscellaneous Ap¬ 
plication No. 235 of 1913 to the District 
Judge of Ahmedabad for an order that he 
should be registered as a share-holder in 
the Damodar Moholal Ginning and Manu¬ 
facturing Company, and his application 
was allowed with costs. The Pleader for 
the opponent thereafter presented a bill 
of costs prepared as if it were an attorney's 
bill on the original side of the High 
Court, and that bill lias been referred by 
the District Judge to the Taxing Master 
of his Court for taxation, the learned 
District Judge being of opinion that the 
High Court’s rules had authorized a charg¬ 
ing of costs of Pleaders at the rates 
specified by Rule 704 in respect of all 
proceedings under the Indian Companies 
Act. It has been pointed out to us by 
the Pleader for the applicant Company that 
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the power of the High Court t«» make 
rules specially relating to Company applica¬ 
tions is conferred by section 2nd of the 
Indian Companies Act (VJ of 1&82), and 
that power is limited to making rules 
concerning the mode of proceeding to be 
had for winding up a Company, and for 
giving effect to the provisions contained 
as in the reduction of capital and the 
sub-division of the shares of the Company, 
if this proceeding does not fall under any 
of those categories, it could not have been 
a proceeding regulated by those rules 

made by the High Court under its powers 
under the Indian Companies Act. For the 
purpose of regulating the costs in other pro¬ 
ceedings in Company matters, recourse must 
be had to rules framed by the High Court 
under its rule-making power under the High 
Courts Act. Those rules will be found in 
Chapter VI11 of the Manual of Circulars of 
the Bombay High Court for the guidance o( 
Civil Courts and Officers subordinate to it 
(Edition of 1912). \\e set aside the order 

of the District Judge and remand the case 
to him for disposal on the question of 
costs. No costs on either side of this applica¬ 
tion. 

I Inter set aside. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Aitkal No. loo of 1912 . 
September 9, 1912. 

Present: —Mr. Stuart, A. J. C. 
Musammat JAG 1)E\ — P la inti f f— Awe l l a n t 

versus 

SOHAN UAL anp oi'iii' ks—Dkkknpants— 

Ri:si*ondkn is. 

tfutc-i'i >n lainatit>n notifyiny elm,ye proixrty, 

effect of— Sale subject to morhjntje—Prior morfyayce, 
title ot\ to question cat id it ij of subsequent morfyayce - 
Vendee at Couit.salc, riyht of, to contest validity oj 
encumbrance on property sold—Evidence on both 
sides—Burden of proof— (\ntrl, duty of. 

Tin* mere fact that notice of an alleged mori 
is given in tin? sale-prorlnnmlion, does not mean 

that the property is sold subject to ihui in or tirade 
^}). 361, col. 2.J ° 


A prior mortgagee is entitled to contest the 
validity of a subsequent mortgage, [p. £81, eol. 2; 

p. 202, col. 1. 

The vendee in a sale in execution has a right to 
contest the validity of the encumbrances with which 
the property sold is charged, [p. 302, eol. 1.! 

Izzat-un-uisa Bcyuni v. Knmcar Partab Singh, 3 Iud. 

Cas. 703; 10 C.L.J. 313; 13 CAV.N. 1143; 0 A.L.J.817; 11 
Bom. L. R. 1220; 0 M.L. T. 277: 31 A. 583; 36 I. A. 203, 
referred to. 


Hum ('horan Misir v. Bhayivan Das. 5 1ml. Cas. 
.X74; 7 A. L. J. 190, dissented from. 

Where both parties adduce evidence upon a 
certain point, no question of burden of proof arises, 
and the Court has simply to decide that point on 
the whole evidence us lies before it. 1 p. 3(32, col. 1.] 

Appeal from the decree of the Subordinate 
Judge, Gondn, dated 1st May 1912. 

Balm Salig Pam, for the Appellant. 

Mr. Mmnta: Husain, for the Respondents. 

JUDGMENT. — Musa m mat Jagdei insti¬ 
tuted a suit on the 7th August 1911 in the 
Court of the Subordinate Judge of Gonda 
on the basis of a registered deed of mort¬ 
gage, dated 10th August 1890, executed by 
her husband, Solian Uni, for a consideration 
of Rs. 1,000. The amount due according to 
the terms of the deed had risen to 
Rs. 18,389-5-0 on the date of institution, hut 
tin* plaintiff relinquished nearly half of 
this amount, and sued for Rs. 9,500 and 
costs with a declaration of lien upon the 
2-annas 8-pies share in the village of 
Surwar in the Gonda District, which was 
hypothecated by the deed. She joined as de¬ 
fendants Solum Lai. the executant, Malmdeo 
Prasad, a nephew of Solian Lai. who lived 
jointly with Solian Lai at one period and 
subsequently separated from him. Sheikh 
Unirao, who purchased from Maliade > Prasad 
a share of 10.I-pies in the mortgaged 
property, Parmeshar Das Bairagi, who 
purchased a 1-anna 4-pies share in the 
mortgaged property from defendants Nos. 
2 and 3, the detail being that he purchased 
a 51 -pies share from defendant No. 2 and a 
10 a- pics share from defendant No. 3, and 
Malmbir Das Bairagi, who in addition to 
holding a prior mortgage over the property 
purchased a 1-anna 4 pies share in the 
mortgaged property at a Court-sale in 
execution of a simple money-decree. Defend¬ 
ants Nos. 4 and 5 agree that the purchase 
of the l anna 4-pies share by defendant No. 4 
was in reality on behalf of the defendant No. 5. 
Def endaiit No. 5 thus has title as purchaser 
over the whole 2-annas and 8-pies share, 
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in addition to title as prior mortgagee over 
a 1-anna 4-pies share. The learned 
Subordinate Judge dismissed the suit on a 
finding that the deed had been executed to 
defraud creditors. The present appeal is 
preferred. 

The tra nsactions in connection with this 
property are as follows: Udit Narain, the 
deceased father of Sohan Hal, executed on 
the 15th of July 1884 a registered deed of 
mortgage, by which he mortgaged with pos¬ 
session the whole of the 2-annas 8-pies 
share in favour of Mahabir Has, defendant 
No. 5, for Rs. 1,800. As possession was 
not given under the terms of this deed, 
Mahabir Das sued to obtain possession, 
and obtained on the 22nd December 1898 
a decree for possession over the 2-annas 
8-pies share at a declared redeemable 
value of Rs. 1,300 principal and Rs. 1,355 
interest (making a total of Rs. 2,655). He 
has remained in possession of the whole 
share since 1893. On the 21st July 1896 
Sohan Lai, after the death of Udit Narain, 
executed a registered deed of mortgage in 
favour of Rameshar Das, by which he 
purported to mortgage with possession the 
same share of 2 annas 8 pies for Rs. 4,000. 
Possession could not, of course, be given 
under the terms of this deed until the 
mortgage created by the deed of 15th July 
1884 had been redeemed. On the 10th 
August 1886, Sohan Lai executed the deed 
in suit in favour of his wife. The nominal 
consideration was Rs. 4,000 but no cash 
passed. The consideration is stated to be made 
up of three items, one of Rs. 2,200 repre¬ 
senting separate amounts previously 
borrowed by the executant from his wife 
and secured by unspecified promissory notes, 
a second item of Rs. 800 which the mort¬ 
gagee was to retain to pay to a certain 
Guptar Lai, and a third item of Rs. 1,000 
•which the mortgagee was to retain to 
pay to a certain Bhairon Prasad. By the 
terms of this deed, a simple mortgage was 
created over the share of 2 annas 8 pies. 
On the 24th December 1896, a certain 
Raghubans Das in execution of a simple 
money-decree for Rs. 1,347, which he had 
obtained against Sohan Lai, attached and 
brought to sale 1-anna 4-pies share of the 
morgaged property. This share was pur¬ 
chased in execution by Mahabir Das. 


The existence of the mortgage of the loth 
August 1896 was mentioned in the sale- 
certificate, and in addition the existence of 
the mortgages of loth July lfi.64 and 21st 
July 1696 was also mentioned. But it 
does not appear that the property was sold 
subject to the mortgages. 1 find that only 
notice of the existence of the mortgages 
was given on the proclamation of sale. 
On the 16th August 1909 Rameshar Das 
obtained a decree to redeem the mortgage 
of the 15th July 1884, and on the 17th 

August 1909 Mahabir Das obtained a decree 

to redeem the mortgage of the 21st July 
1896. Mahabir Das subsequently redeemed 
the mortgage of 21st July 1896, and now 
is, as prior mortgagee, in possession of the 
whole share unencumbered by the existence 
of tlie mortgage of the 21st July 1896. 

lhe first point that is raised in the 
appeal is, that Mahabir Das, having pur¬ 
chased the right to redeem the mortgage 
in suit at the Court-sale of 24th Decern- 
her 1896, is not now entitled to dispute 
its validity. Reliance is placed on behalf 
of the appellant on the decision of Ram 
C ha ran Misir v. Bhagwan Das (1) 

I do not find that that decision assists her. 
as it applies to a case where property was 
sold subject to a mortgage and not to a 
case in wlncli notice of an alleged mortgage 
was given in the proclamation of sale. But 
even if that decision were held to operate in 
her favour the position of the respondent, 
Mahabir Das, cannot, in my opinion, he held 
possibly to be affected by the fact that lie 
made the purchase in question. Granting for 
thesahe of argument that his purchase on 
the 24th December 1896 gave him a position 
no better than that of a holder of the right 

to redeem under the mortgage in suit “lie 
has an independent position as a prior mort¬ 
gagee and a creditor, which entitles him 
irrespective of any title that lie obtained 
by his purchase at the Court-sale, to contest 
the validity of a subsequent mortgage, and 
further the decision of their Lordships of 
the Privy Council in Izzat-iui-nisa Begam 
v. Kunwar Partab Singh (2) lays down a 


\ A v xuu. va^, 


(2) 3 Ind. Cas. 79?; 10 C. L. J. 313; (PC)- 13 p 
W. N. 1143; 6 A. L. J. 817; 11 Bom. L u 

L. T. 277; 31 A. 533; 36 I. A. 203. °1 6 ‘ U ' 



INDIAN CASES. 


[1915 



JAG 111 IDAS V. 13 HAG IS AO. 

proposition, that the vendee in a sale in 
execution lias a right to contest the validity 
of encumbrances with which the property 
sold is charged. Their Lordships state at 
page £89 of their judgment: On the sale 

of property subject to encumbrances the 
vendor gets the price of his interest, what¬ 
ever it may be, whether the price lie settled 
by private bargain or determined by public 
competition, together with an indemnity 
against the encumbrances affecting the land. 
The contract of indemnity may be express or 
implied. If the purchaser covenants with 
the vendor to pay the encumbrances, it is 
still nothing more than a contract of indem¬ 
nity. The purchaser takes the property 
subject to the burthen attached to it. If the 
encumbrances turn out to be invalid, the 
vendor has nothing to complain of/' This 
last sentence clearly countenances the pro¬ 
position that the vendee may challenge the 
validity of the encumbrances, and in so far 
appears to overrule the proposition of law 
laid down in Ram Charmt Misir v. Wnigivan 
Das (1). J, therefore, find that Mahabir Das 
is entitled to question the validity of the deed 
of mortgage in suit. 


The point remaining for decision is whether 
tlie mortgage in suit is or is not a genuine 
transaction. Both parties called evidence, and 
no question of burden of proof arises. It is 
for the Court to decide upon the facts what 
was the nature of the transaction. I find on 
the evidence that the appellant-mortgagee 
was the daughter of a certain Drigpal Lai, 
and that Drigpal Lai was a man of no means. 
The suggestion made is that the large sum 
of money which the mortgagee alleges that 
she advanced to her husband, was derived by 
her from her father. There is nothing to 
support such a conclusion on the evidence as 
properly interpreted, and l find further that 
the mortgagee has been unable to show that 
she had private means of any kind. With 
regard to the sum of Its. *2,*200 there is no 
attempt to give any details, and there is a 
strong improbability that, even if the mort¬ 
gagee had any money, the transactions 
referred to under this head were real trans¬ 
actions at all. With regard to the item of 
Its. 800 Ouptar Lai, who l find upon the 
evidence is the own brother of the mortgagee, 
alleges that he advanced Rs. 350 to Udit 
Narain, father of Sohan Lai in 1801, on behalf 


of a certain Munni Lai upon a simple deed. 
The deed was not produced and is alleged to 
have been torn up. The evidence of Guptar 
Lai, Munni Lai, Imdad Ali and Clihedi is, 

I find, undeserving of credit. The last item 
referred to is of Rs. 1,000 alleged to have 
been paid to Bhairon Prasad on account of 
debt due to Udit Narain. Here again the 
evidence it unreliable.* Thus the evidence 
to support the genuineness of the transaction 
cannot be trusted in any way, and I find that 
the appellant has been unable to prove the 
genuineness of the transaction. But the 
evidence g«»es further than this. The con¬ 
clusion at which 1 arrive is not negative but 
positive. There is other evidence which goes 
to show that Sohan Lai admitted at the time 
that he executed the deed that the trans¬ 
action was fictitious and intended to save the 
property. This latter evidence I believe to 
be true. Looking at the facts as a whole it 
is opposed to all probabilities that, when 
Solmn Lai was indebted, as he himself admits, 
to the extent of Rs. 10,000 at the time that 
the document in suit was executed, and when 
the 2-annas 1-pies share was mortgaged to an 
extent of Rs. 0 055, his wife, even if she 
had any money, would have advanced it to 
her husband in order to pay off simple debts 
due from his father. 1 find that the trans¬ 
action was purely fictitious and intended to 
delraud creditors. I pon these findings the 
appeal must fail. 1. therefore, dismiss this 
appeal with costs. 

Appeal dismissed. 


MAG run Jl DICIAL COMMISSIONER’S 

COURT. 

Skconp Civil. Appeal No. 844-A ok 1913. 

October 22, 1914. 

Piescat: —Mr. Batten, A. J. C. 

.1 AG R1T DAS— Dec u ke-iioi.de u — Appellant 


reruns 

B11 AG 1 iS A O —J c 1)G A! K N r- UK HTO K— 

Respondent. 

•lonil Until n Jamil y—Moneihilcci't'r tuiainst uHC 
member- His interest not attache*! —Property in the 
/minis oj the survivor , lehctlicr liable . 

1 lir property nf n joint Hindu family is not liable 
*°r the debt of a deceased member where the debt is 
:i simple unsecured debt, unless a charge has been 
created by the attachment of the debtor’s interest 
during his life-time. "p. c6U col .}? 
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Where, therefore. ./ obtained a money decree 
against A’ and applied for attachment of Ws interest 
in the family property and also for rateable distri¬ 
bution between him and another-decree holder on 
whose application Ws interest had already been 
attached, and the Court transferred the execution of 
both decrees to the Collector, but while the pro¬ 
ceedings were pending before that officer, .V died and 
J applied that JY's father, h, should be substituted as 
his representative in the execution proceedings: 

Hrlrl , that as no stops had been taken to enforce 
the debt in the life-time >f .V, his interest in the 
property survived on his death to his father and 
could not be reached by the creditor as assets in his 
hands. [ p. 3(54. col. 2.J 

Appeal against the order of the District 
Judge, Raipur, dated the 18th August 1913, 
reversing that of the Munsif, Dhamtari, 
dated the 31st January 1912. 

\t Mr. (i. L. Suhheflar , for the Appellant. 

Mr. F. IT. Dillon , for the Respondent. 


JUDGMENT.—In Suit No. 393 of 1911 in 
the Court of the Munsif. Dhamtari, the appel¬ 
lant Jagritdas got a simple money decree for 
Rs. 463-3-6 against Nandusao. son of 
Bhagisao. On the 11th March 1912 the 
decree-holder applied for execution. In the 
10th column of his application of which the 
heading is, Mode in which the assistance 
of the Court is required/’ the prayer runs 
as foliows: ‘ Warrant of attachment may be 
issued for principal and costs, total 
Rs. 463-3-6, together with execution costs, 
of a 5-anna 4-pie share of Monza Batrel, Talisil 
Dhamtari, with all rigts, which share has 
already been attached by Nanhulal Tiwari 
in execution of his decree, dated 31st August 
1910, in Civil Suit No. 388 of 1910, against 
Nandusao; this claim may be included and 
proceedings started.” 

It is urged on behalf of the appellant, 
and it is undoubtedly the case, that the 
decree-holder was asking for two reliefs, the 
first being that the judgment-debtor’s 
property should be attached in the manner 
provided by Order XXI, rule 54, of the 1st 
Schedule of the Civil Procedure Code, viz, by 
the issue of a prohibitory order to the judg¬ 
ment-debtor and others, and the second 
being that the assets realised in execution 
should be rateably distributed between the 
applicant and the decree-holder in Suit No. 
388 of 1910, on whose application the pro¬ 
perty had already been attached. At the 
hearing of the 25th March 1912 the Munsif 
passed the following order, in the presence 
of the decree-holder’s agent: ‘‘The property 
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attached in Civil Suit No. 388 of 1910 is a 
shave in the village, so the Case No. 388 of 
1910 is to be sent to the Collector. Decree- 
holder shall get out of the proceeds of the sale 
the amount in proportion to the amount of this 
decree along with decree-holder in Civil 
Suit No. 388 of 1910. Send this case to 
Collector along with Case No. 3b8 of 1910." 
On the 13th April 1912 the papers were 
sen£ to tho Collector in accordance with 
section 68 of the Civil Procedure Code. 

it is evident that the Munsif took action, 
under section 73 of the Civil Procedure Code, 
°n the second prayer only, but took no action 
on the first prayer for attachment. 

Nandusao died while the proceedings were 
pending before the Collector, and the decree- 
holder applied that his father, Bhagisao, 
should be substituted as his representative 
in the execution proceedings, in order that 
further steps might be taken against the 
property which was now in the hands of 
the father. 

It has, throughout the proceedings, been 
the common ground of both parties that 
Nandusao and Bhagisao were members of a 
joint Hindu family. The learned Munsif, 
" ho \\as not the same officer who passed 

the order of the 25th March 1912, ordered 
that Bhagisao should be substituted in place 
of the late Nandusao for the purposes of the 
execution proceedings pending in the Court of 
the Collector, ‘ though he was not Nandusao’s 
heir or legal representative.” His reasons are 
given in the following passage: “Following 
the view taken by the Hon’ble Judges of the 
Calcutta High Court in the case of Peary Lai 
fomgh v. C ha nth Lharan Siny/i (1) 1 come to 
the conclusion that the 11011 -applicant can 
be brought on the record before the Col¬ 
lector for the sale of the property under 
attachment, as the said property was 
attached in the life-time of Nandu who had 
a share in it as a member of the joint Hindu 
family, and, therefore, the decree-holder has 
a charge upon it for the satisfaction of the 
sum due on the decree in question.” 

On Bhagisao’s appealing, the learned 
District Judge remarked: “The share in 
Monza Batrel of which the respondent sought 
attachment was not as a matter of fact attach¬ 
ed. 1 he record of the execution proceedings 

(1) o C. L. J. $0; 11 C. W. y. 163. 
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on the* respondent's application for attach- 
mcnt of the share leaves no doubt on the 
point. He applied Hie law as laid down in 
hit ha! Pus v. A uwl l\ is ho r>- (2), held that 
the respondent had no remedy in respect 
of his decretal debt and set aside the order 
of the Munsil. Against the District Judge s 
order the decree-holder appeals to this Court. 
The learned Counsel for the decree-holder 
admits that if the property was attached 
in the life-time of Xandusao the order of the 
Munsif was correct, while the learned Counsel 
for the appellant admits that if no steps had 
been taken to enforce the debt in the life¬ 
time of Xandusao, his interest in the pro¬ 
perty would survive on his death to his 
father, so that it cannot be reached by the 
creditor as assets in his hands. The only 
question before this Court is whether the 
execution proceedings had gone so far in the 
life-time of Xandusao as to constitute, in 
favour of the judgment-creditor, a valid 
charge upon the joint estate to the extent 
of the undivided interest of the deceased. 

That the admissions of the learned 
Counsel contain a correct view of the law 
is undoubted. In loim/trusud y Punkarau 

(3) , htevens, (). J. C., quoting a along 
other cases the IVivy Council ruling in 

bHi'UI Jiuusi l\nt /• y, Shun PrUSUil StUl/h f-f). 

said : ‘ It appears to me that none of 
these rulings go the length of laying down 
that where a charge lias been created by 
a member of an undivided Hindu family 
during his hle-tirne lor the payment of 
a debt, the property of the family is 
not liable for that debt after his death, though 
they are authority for the proposition that the 
family property is not so liable where the debt 
is a simple unsecured debt, unless a charge 
has been created by attachment of the 
debtor’s interest during his life-time.” 

In Jhthal Das v. Xaml Kishore (2\ Stra- 

c bey, C. J., also applied the above-cited 
Privy Council ruling and held: "That in 

the absence of any attachment the undivided 

share of the judgment-debtor parses on 
his death to his co-parcener* by survivor- 
ship, and thenceforth there is nothing 
which can be regarded as assets of the 
judgment-debtor in the hands of his 
23 A. 10(5; a. \\\ x. (inon i 

he. p. u K. 

(4) •> C. 1 IS; 4 c. L. If. 22(»- (i | \ ss- i s- . n ,, 

J; 4 8ut.li. 1\ C. J. 6S‘J ; 2 ssiiumu’a 1,. |{. 212. 1 ’ 


[1915 


legal representatives against which execu¬ 
tion could be enforced. The creditor’s loss 

of remedy, in other words, is the necessary 
result of the principle of survivorship, 
as distinguished from succession, applicable 
under the Hindu Law to a joint Hindu family.” 
The same view was taken in the case cited 
by the learned Munsif. The principle of 
Hindu Law is thus stated by Mayne (Hindu 
Law and Usage, 8th Edition, paragraph 
331): “The result is that if the deceased 
debtor is an ordinary co-parcener, who 
has left neither separate nor sell-acquired 
property, the creditor, who has not attach¬ 
ed his share before his death, is absolutely 
without a remedy.” 

It is argued on behalf of the appellant 
decree-holder that the decree-holder applied 
for attachment and that the action of the 
Munsif in sending the case for execution 
to the Collector involved a granting of 
the prayer for attachment. As to this. 
1 consider that the view taken by the 
learned District Judge is correct. For action 
to he taken under section 73, Civil Procedure 
Code, it is not necessary for there to have 
been an actual attachment, all that is 
essential is that there should have been an 
application tor execution. If Xandusao had 


not tiled, the decree-holder would have been 
entitled to a rateable share of the results of 
the attachment made at the instance of the 
decree-holder in Suit Xo. 388 of 1910, a 
relief, it may be noted, to which he would 
ha\o been entitled under the provisions of 
the 3rd Schedule of the Civil Procedure 
Code oven il lie had made his application 
for rateable distribution to the Collector 
for tl,e ,irst time. The decree-holder did 
not contemplate Xandusao s death, and 

hence tailed to press li is execution 
application, in so far as it was an appli¬ 
cation for attachment, ho was satisfied with 
the order passed under section 73. But 
Xandusao did die, and tho creditor has 
lost his remedy. All the rulings cited 
show that for the creditor to have a claim 

against the debtor's share of the joint family 
property, execution proceedings must have 
gone as far as actual attachment of his 
undivided share in the family property. 
Nothing short of attachment will suffice. 
In 1 cart/ Lai Stugh v. Chamli Charan Singh 
U the underlying principle was enunciated, 
that property under attachment must 
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considered as in the custody of the law : 
an attachment does not abate on the death 
of the judgment-debtor, and his death does 
not render it necessary for the decree-holder 
to take any steps to keep in force an 
attachment made in the life-time of the 
judgment-debtor ; as the property is in the 
custody of the law, it is only reasonable 
to hold that persons who claim to take 
it, should first satisfy the demand for the 
ultimate satisfaction of which it has been 
seized by the Court at the instance of the 
judgment-creditor. 

In this case there was no attachment at 
the instance of the appellant, and the appeal 
is dismissed with costs. 

A ppeal dism fused. 


MADRAS HIGH COURT. 

Second Civil Appeal No. *299 of 1912. 

December 16, 1914. 

Present :—Sir John Edward Power Wallis, 

Chief Justice, and Mr. Justice Hannay. 
SABAPATHY CHETTY and others— 
Plaintiffs—Appellants 

versus 

PONNUSAWMY CHETTY and others— 

D E F E N DANTS — R E S PON DE NTS. 

Hindu Laic — J^int family—Gift by managing mem¬ 
ber in favour of his daughter and sister—Conveyance 

(sister benami for daughter—Marriage of daughter a 
consideration for gift—Intention - Recital about property 
being self-acquired, effect of — Gift. 

Where the managing member of a joint Hindu 
family, in order to obtain a husband for his daughter 
executed a deed of gift in favour of his daughter 
and his sister, the mother of his future son-in-law and 
thereby conveyed certain properties to them: 

Held 0) that the conveyance to the sister was 
intended to be benami for the daughter; f*p. 365, 
col. 2.] 

(2) that in adjudicating upon such gifts all the 
circumstances of the family should be looked into: 
[p. 366, col. 1.] 

(3) that the donor intended to part with all the 
interest he possessed in any capacity in the propertv 
and that the recital in the deed that the properties 
were purchased with his self-acquired money did not in 
the circumstances of the case negative his intention 
of exercising any power of disposition he might have 
as managing member of the family, [p. 3C6, col. 2.] 

Bahcanl Singh v. Rev. Roekicell Clancy , 14 Ind. Cas 
629; (1912) M. W. N. 462; 11 M. L. T. 344; 9 A. L J. 
509; 15 C. L. J. 175; 16 C. W. N. 577; 23 M. L. J. 18; 
14 Bom. L. B. 422; 34 A. 296, distinguished, 



Bijrajf Kopani v. Sroom utty Pura Sundary Dosser 
24 Ind. Cas. 296; 1 L. W. 555; (!914) M. W\ X 679- 
16 M. L. T. 338; >2 A. L J. 1185; 16 Bom. L R 796- 
20 C. L. J. 36S; 27 M. L. .T. 93; 18 C. AY. N. 1313: 42 
C. 56, followed. 

Appeal against the decree of the District. 
Court of Chingleput, in Original Suit No 1] 
of 1909. 

Mr. (r. S'. RatnarJunidm J it/ar, for the Ap¬ 
pellant. 

Mr. C. V. Ananthakrishna Aipnr. for the 
Respondents. 


JUDGMENT.—In this case the 1st defend¬ 
ant who inherited a very small business as 
a grocer prospered during many years and 
accumulated a sum of Rs. 17,000, according 
to the finding of the District Judge with 
which we agree, and in addition derived a 
sum of Rs. 2,000 and probably considerably 
more as profit from the business. He was 
unfortunate in his daughters, and there were 
difficulties in the way U‘ getting them 
married. In order to obtain a husband for 
the younger daughter, whom he married to 
his sister’s son, he executed the deed, 
Exhibit A, in favour of his daughter and of 
his sister, the mother of his prospective 
son-in-law, at the time of the marriage, and 
thereby conveyed to his daughter, Rukmani 
Ammal, and to his sister, Annammal, two 
shops and a house worth Rs. 1,500 which 
it is recited in the deed, lie had purchased 
wotli money acquired by himself in 1901 
and was enjoying. It was contended both 
in the lower Court and here that this 
conveyance was not what it purported to be, 
but was intended as a security to the 2nd 
defendant, the father of the bridegroom, in 
respect of certain money which the 2nd 
defendant had deposited with him. We 
agree with the District Judge that this is 
not made out. As to the terms of the deed 
conveying the property to Annammal, the 
sister, as well as to the daughter, we think 
that the conveyance to Annammal was 
intended to be benami for the daughter. 
Annammal was not only the aunt of the 
bride, but she was the mother of the bride¬ 
groom; and the intention probably was that 
property, as is often done, should stand in 
the name of an elder and responsible person 
as well as in the name of the girl so as to 
make it impossible for the husband to bring “ 

influence to bear on his wife later and get 
her to dispose of it. 
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The next contention raised is that, assum¬ 
ing tliis to be joint family property as found 
by the District Judge, the gift was of an 
excessive amount and should be disallowed 
on that ground. The cases show that all 
the circumstances of the family are to be 
looked to. In this case, the father, as we 
have already said, had acquired for the 
family properties worth Rs. 17,000 and a 
business bringing in Rs. 2,000 annually and 
he had a daughter who was not well favoured 
to dispose of in marriage. Taking these 
circumstances into consideration, we are not 
prepared to differ from the opinion of the 
District Judge that the gift, assuming it 
to be a gift, to the daughter was not exces¬ 
sive in amount. 

The last objection taken is that the gift 
is bad, because it was made by the father 
on the basis that it was his self-acquired 
property whereas it was really joint family 
property and the decision of the Privy 
Council in BaUrunt Singh v. Her, Bockicclf Clanri/ 
(1) has been cited. In that case the elder 
brother who claimed to be solely entitled to 
the zami talari executed a mortgage of that 
property and got his younger brother to join 
him, as was expressly recited, in token of 
his assent. It afterwards turned out that 
at the time he signed the deed, the younger 
brother was a minor. The Privy Council 
held, of course, that it was void as against 
the younger brother and also that its execu¬ 
tion by the elder brother could not in any 
way be relied upon as binding the share 
of the younger brother. As we have 
already mentioned it was clear in that case 
that the elder brother repudiated any claim 
to act in that transaction on behalf of the 
minor brother and merely got him to execute 
it as evidence of his assent to the transac¬ 
tion. On the other side the respondents 
rely on a more recent decision of tin* Privv 
Council in Hijrai Xnpani v. Swan atty Para 
SmnJan/ Uassee (2), a case in which certain 
members of a family who were interested in 
a certain property in their own right and as 


0) u huh Cms a. lmmlimulm m \y 

-U52; 11 M. b. T. mi; !i A. L. .1. :>0‘l ; j;, t\ q. j j 
111 ('. W . N. *>77; 22 M. I,. .1. IS; ] | q,,,,, I, |» . 

,2 ) 21 1,1,1 2!»U: -7 M. b. .1, !W; I \,. \ V ;:* 

} s C. W. X. iain : (1PI i) M. w. X. u7«i : n; y\ q 
• MS; 12 A. L. ,1. 1 IST»; IU II.>iu. L. |{. 7«j|{. *>q g 


executors transferred the property without 
any references to their character of 
executors. Their Lordships say: “But even 
in the absence of such direct evidence that 
the conveyance was by him in his capacity 
as executor as well as beneficial owner (if 
and to the extent that he was such owner), 
the deed makes it clear that all the vendors 
convey all the title and right that they 
possessed in the property, and that would 
undoubtedly include the right and title 
which one of them possessed as executor”. 
In the circumstances of the present case the 
gift was made by the father in the perfor¬ 
mance of his duty as managing member of 
tbe family to get bis daughter married. The 
recital that the house in question was 
purchased with his self-acquired money was 
probably inserted with a view of strengthen¬ 
ing his daughter's title to the property, and 
does not in the circumstances of the case 
negative his intention of exercising any 
power of disposition he might have as 
managing member of tbe family. We think 
it is clear that he intended to part with all 
the interest lie possessed in any capacity in 
the property, and that the insertion of the 
recital is not suflieient to invalidate the 
transaction, if otherwise proper. We have 
already held that Inning regard to the 
circumstances of the family, the gift was not 
an improper one: and we, therefore, dismiss 
the appeal with costs. 

.1 ppcal tit'sinis*r<l. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 262 of 1913. 

November 23, 1914. 

Present: —Mr. Kanhaiya Lai, A. J. C. 
DIN DAYAL— Dp.ken dant— A me i.lax r 


rersus 

R A M E S H A R — Plaintiff — R k $ pox dk x t. 

I.i in if,a nm .!«•/ (IX of 10oM, s. 12 (8) Appeal fi'om 
• Irene Computation of jH'riod of limitation — Exclusion 
••J tu.io s^H'nt iii obtaining copies if both judgment ami 

. li'Civc. 


W lo re after a copy of i ho judgment had been 
obtained, an application for a copy of the decree 
based upon that judgment was made beyond the 
period ot limitation allowed for appeal from that 
decree, but within Mich period, if the time taken in 
obtaining the ropy of the judgment was excluded ill 
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computing that period, and an appeal was filed on 
obtaining the copy of the decree: 

Held, that the appeal was filed within time. 

Raman Ch n tti v. Kadirraln, 8 M. L. {J. 148, 
referred to. 

Appeal from the decree of the District 
Judge, Sitapur, dated 22nd May 1913, uphold¬ 
ing that of the Munsif, Sitapur, dated 21st 
September 1912. 

Babu Basden Lai, for the Appellant. 

Mr. H. C . Dnt , for the Respondent. 

JUDGMENT.—In this case an appeal 
filed by the defendant was dismissed by the 
Court below on the ground that it was 
barred by time. 

It appears that the judgment of the Court 
of first instance was delivered on the 21st 
September 1912. On that very day the 
defendant made an application for a copy 
of the judgment. The Court thereafter closed 
for the Dasehra vacation and re-opened on 
the 23rd October 1912. The copy of the 
judgment became ready on the 25th October 
1912, from which date the defendant could 
file an appeal within thirty days. The defend¬ 
ant subsequently applied for a copy of the 
decree on the 12tli November 1912 and 
obtained it next day. He filed his appeal, 
to which he appended the above copies of 
the judgment and the decree on the 23rd 
November 1912. The Court below was of 
opinion that the copy of the decree having 
been applied for after the expiry of the 
period of limitation, the appeal was barred 
by time and the time spent in obtaining a 
copy of the judgment was of no avail. But 
section 12, clause (3), of the Indian Limi¬ 
tation Act provides that where a decree 
is appealed from or sought to be reviewed, 
the time requisite for obtaining a copy of 
the judgment on which it is founded shall 
be excluded. In Raman Cheiti v. Kadirvalu 
(1) it was accordingly held that under 
section 12 of the Limitation Act. in com¬ 
puting the period of limitation prescribed 
for an appeal, the time taken in obtaining a 
copy of the decree and the time taken to 
obtain a copy of the judgment must both be 
excluded except where those two overlapped 
each other, and, where they overlapped, the 
time overlapped shall be excluded only 
once. Having regard to the time spent in 
obtaining a copy of the judgment, the copy 

(1) 8 M. h. J. 148. 


of the decree filed in the Court below was 
applied for within time and the learned 
Judge was not justified in dismissing the 
appeal as barred by limitation. 

The appeal is, therefore, allowed and the 
case remanded to the Court below with a 
direction to re-admit the appeal under its 
original number and to dispose of it in 
accordance with law. 

The costs will abide the result. 

Appeal allowed . 


J-AXVJ 11 U 


Original Side Appeal No. 102 op 1913. 

February 2, 1915. 

P) esent: Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

C. V. VENUGOPAL MUDALI— Plaintiff 

—Appellant 

versus 

C. VENKATASUBBIAH CHETTY and 

o i he r s Defen dants—Re spon dents 

Limitation Art {IX of 1908), Sch. f, Arts U 
Ordrr on claim petition hi, single Judge on original lid 

as " h> order Starting point o 

I <V ’ H '—Civil Pracedn re Cod\ 

I o) 1908), O. XX , r. 63 —Cilif Procedure Cod 
(Act XIV of 1882^, as. 283. *91 -Letter* Patent *. 15 
W here the order on a claim petition passed by , 
smgle Judge of the High Court sitting on the 

original side was appealed against and was confirmee 

and where nithin one year from the date of the 

appellate order but more than one year from the 

order of the first Court, a suit to set aside that ordei 
was hied: 

Held, that the suit was within time under Artir-lr 
11, Schedule I of the Limitation Act and that 
Article 13 of the Limitation Act had no application 
to such a case. [p. 369, col. 1 ; p. 371, col 2 

Neither section 283 nor section 591 of the old 
Civil Procedure Code takes away the right of appea 

conferred by section lo of the Letters Patent Tn 
369, col. 2.] enr * LP. 

Saba patio Cheiti v. Xarayanasami Chetti 11 Af 

bc 3 tv V oo M -7, V r Ghanish vam Misva, 

1- C. u . N. 169; 3o L A. 22; / C . L. J. 36: 35 C 202* 

r R L i J V ,0 - : , 17 M - L ;,; 1 - ,ilS: 2 M L ’LJiQS; Iff’Bom! 

L. K. 1; Kns.i;ripp i Chefty v. AbdaPKIiadir Sahib 25 

Ind. Cas. 11: 26 M. L. J. 449; Cochrane v. HeeraLal 

Sxa !' «■ Cliunder Sunuak ChZdh J 

v. Mad hub Ron Sunn ah, 20 \Y. R. 84- 11 R T p 

423 (!•’. B.)i Tftwrhnn v. Velappan, 8 JI.’ 484, followed! 

The word “order" used in Article 11 of Schedule I 
of the Limitation Act refers only to a subsisting order 
Where, therefore, there was an appeal against the ordei 
of a single Judge, it is the date of the order of ths 
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Appellate Court, that gives the start in." point of 
limitation. ! p. 371. cols. 1 and 2. j 

Kristnnma C'liiirinr v, Mtnujnm mol , 2<5 M. 91; Bnj 
Xnrnin v. Trjbnl Bikram Bnbndur, 0 Inch Cas. 039; 7 A# 
L. J. 507: li C. L. J. 500; 12 Horn. L. R. 444; 8 M. L. 
T. 57; 20 M. \>. .T 587; 32 A. 295; 11 C\ \V. X.-007; 
(10 1 1 •) 1 M. \\\ X. 392; 37 f. A. 70, .Umiri liibi v. 
Aiimini Husain, A. W. X (’90S) 109; 5 A. L. .1. 581; 
50 A. 290; Plml bill mini v. (iha nsh ijn m Mlsrn. 12 (\ 
\V. X. '09; 35 I. A. 22; 7 C. h. .1. 3(5; 35 (’. 202; 5 A. 
L J. 10; 17 M. L. J. 018; 2 M. L. T. 500; 10 Horn. I-. 
R. 1, Krishimi>i>n Cln'tty v. Abdul Khadir $nltih y 25 
Ind.Cas. II; lO M. L. .1 449, followed. 

Appeal from the following- Judgment of 
the Hon’hle Mr. Justice Bakewell, dated 
3rd December 1918,in the Ordinary Original 
Civil Jurisdiction of this Court, in Civil Suit 
No. 11 of 1912: — 

“ On the 27th August 1909, the claim of 
the 2nd defendant for the release of certain 
property attached by the plaintiff in exe¬ 
cution of his decree was allowed by this 
Court, and on 21st December liflO the 
Appellate Court refused to disturb this 
order on the ground that the claimant had 
made out a prima (ncir cast*, and tin* plaintiff 
had a remedy by way of sail in which tin* 
question raised could he more satisfactorily 
dealt willi. The order in appeal is expressed 
to be "without prejudice to the appellant 
attacking the said” order on points of law 
in any suit he may institute, and reserves 
all questions of costs to be dealt with in the 
decree in such suit. I am of opinion that 
the Appellate Court has expressly reserved 
the right of the plaintiff to institute this 
suit, and that it is not competent to this 
Court to question this decision. 


It has been argued on behalf of the 2nd 
defendant that the order of 27th August 
1909 was conclusive under Order XXI, rule 
08, and that this provision overrules the 
clause of the Letters Patent which gives a 
eight of appeal against (‘very judgment of 
a single Judge of this Court. It is true that 
this argument was not dealt with in the 
judgment of this Court in Sahapafhi I'hrl/i 
v. Xarmjunasanif flirt 1 1 (1), but neverthe¬ 

less that decision is binding upon me since 
it is an express authority that an appeal lies 
It was also argued that the suit should 
have been brought within one year from 
the order of 27th August 1909 and is barred 
under Article 11 of tin* 1st Schedule of the 


U) 25 M. 655, 11 M. L. J. 340. 


Limitation Act, 190b. That Article deals 
with orders under the Code of Civil Pro¬ 
cedure 1908, that is, under Order XXI, rules 
80 to 02. The appellate order was made 
under the Letters Patent and, therefore, does 
not fall within this Article ; it is an order of 
a Civil Court in a proceeding other than a 
suit, and this suit is brought to set it aside, 
and for these reasons I think that Article 13 
applies which prescribes one year from the 
date of the order. 

The present suit was instituted on 16th 
December 1911. The plea of limitation, there- 
fore, fails and the suit must be beard on the 
merits. Adjourned to 12th instant for trial.” 

Mr. I . I . Srceuicasa Aiiimigai\ for the 
A ppellant. 

Mr. C. \ rnh‘nf(isnlilnirniiiinh, for the Re¬ 
spondents. 


JC DGMEXT. 

S.\nA<i\ v Aiyak, J.—The 2nd defendant is 
the appellant. The suit was brought on the 
Original Side of the High Court for the 
establishment of the plaintiff's right to 
attach the plaint properties in execution of 
the decree, which the plaintiff had obtained 
against the 1st defendant in Original Suit 
No. 18 of 190;>. The 2nd defendant put in 
a claim petition when the properties were 
attached by the plaintiff in execution of 
that decree on the allegation that the pro¬ 
perties did not belong to the 1st defendant 
(the judgment-debtor) but to bis wife (the 
•ml defendant), and that the 2nd defendant 
bad a mortgage right over the properties, 
the mortgage having been created by the 
8rd defendant in favour of the 2nd defendant’s 
transferor. Ill’s (2nd defendant’s) claim 
petition was allowed in August 1909 by a 
single Judge of this Court sitting on the Origi¬ 
nal Side. The plaintiff (the decree-holder) 
appealed against that order and that order 
was confirmed by a Division Bench of this 
Court on the 21st December 1910. There* 
upon the plaintiff brought this suit on the 
16th December 1911 just within one year of 
(lie order of the Appellate Court, but more 
than one year after the date of the order 
passed by the single Judge. 

'Ibe 2nd defendant raised a preliminary 
contention that the suit was barred by 
limitation under Article 11 of the 2nd Sche¬ 
dule of the Limitation Act. His contentions 
were: 
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(«) The order of the Division Bench dated 
December 1 D10 dismissing 1 the appeal from 
the order dated August 1909, passed on the 
claim petition, was passed without jurisdiction, 
as no appeal lay against the latter order, 

(6) Even if such an appeal lay, the one 
year's period mentioned in the third column 
of the Article 11 of the second Schedule of 
the Limitation Act commenced in August 
1901) (the date of the original order allow¬ 
ing the claim petition), and not from the 
• date of the appellate order (December 1910) 

(61) as the appellate order did not inter¬ 
fere with the original order, it could not be 
held to have superseded the original order, 

(62) as, even if it superseded the original 
order, the order mentioned in the third 
column of Article 11 means the original 
order, the Legislature not having in Article 11 
used the words “final decision or order” 
(as the Legislature did in Article 13) and not 
having expressly postponed the commence¬ 
ment of the limitation period to the date 
of the final order (as it did in clause 2 of 

Article 182). 

On this preliminary question of limitation, 
Mr. Justice Bake well decided against the 
2nd defendant for the following reasons: — 
<l) that the Division Bench, who decided the 
appeal in the claim petition case, had 
jurisdiction to entertain and decide the 
appeal on the authority of Sabapnt/u 
Ohetti v. Nurayanasami Chctti (1),. (2) that 
Article 11 of the Limitanion Act does 
not apply to the suit, as it was not a suit to 
establish any right denied to the 
plaintiff by the original order on the claim 
petition but it was a suit to set aside the 
appellate order- passed in the Letters 
Patent Appeal and hence, Article 13 of 
the Limitation Act was the Article ap¬ 
plicable. 

1 might at once say that, with very 

great deference, 1 am unable to agree 

with the opinion of the learned Judge 

that the proper Article applicable is not 

Article 11 of the Limitation Act, 

but Article 13. The proceedings in 

an appeal against an order passed in a 

petition case are a continuation of the 

proceedings commenced by the petition and 

hence the appellate order is also an order 

on the same claim petition and as Article 11, 

Clause^ J, specifically deals with a suit 

# 

' 4 • - - - . . , 
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which is allowed to be brought by the 
Legislature to contest the order on a 
claim. Article 13 cannot be applied. Their 
Lordships of the Privy Council have held 
that the suit itself so brought is in the 
nature of a review of the order passed in 
the claim petition and that it is a mistake 
to treat the action brought under section 283, 
Civil Procedure Code, as an original 
action [see Find Ktnnari v. Ghaushyam Misra 

(2) and Krishnappn Ohetty v. Abdul K/iadir 
Sahib (3)J. 

1 here remain then for consideration the 

other contentions which L have referred to 
as (a) & (/>). 

As regards contention (a), there can be 
no doubt that in Sabapnthi Ohetti v. 
Narayanasami Ohetfi (1) it was held by 
Sir Arnold White, C. J., and Mr. Justice 
Bhashyam Iyengar that an appeal under 
the Letters Patent lay from the order of 
a single Judge of this Court passed on 
the original side in a claim petition. It 
is, however, urged that though there was a 
preliminary objection raised by the respond¬ 
ent in that case that no appeal lay and 
that contention was overruled, that conten¬ 
tion was supported only by the argument 
that section 591 of the old Civil Procedure 
Code prohibited an appeal and that the 
respondents \akils did not put forward 
the argument in that case that by section 
283 of the old Civil Procedure Code the 
order passed on the claim petition by the 
single Judge was conclusive. ” Having 
regard to the eminence of the learned 
\ akils who appeared for the respondent 
m that case and to the eminence of the 
Judges who decided that case, [ feel 
diffident to hold that if the objection based 
on section 283 (present Order XXI, rule 
b3y was a stronger objection than the 
objection put forward under section 591, 
the stronger objection would not have been 
separately put forward, noticed and dealt 
with. I take it that as the word “con- 
rlusive cannot possibly mean more than 
shall not be set aside by way of an appeal, 
review or revision. ’ the prohibition under 
section 2S3 cannot, where an objection is 
taken to the competency of an appeal, be 

T $ - 35 a G t 20 r 2; 12 C - W - 16 9; 35 I. A. 22; T C J, 
Bom* tA L i J * 10i 17 M ‘ L * J * GI8; 2 M * L - L 506; 10 

(3) 25 lad. (Jaa. 11; 26 M. L. J. 410 at j>. 456. 
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stronger than the ohjection taken under 
seetion 591. As regards the maintainability 
ot a review of such an order, see Cochrane 
v. 11 vent hat S cal (4) and Bhyrttb Chunder 
Summit ( hoicdh art/ v. UFadludt lift n >S*/»rwm/i(5); 
as regal* Is revision, see Fttiachan v. Vclappun 
(d> . The reasoning by which it was held 
in Saba pa/h / Clietti v. Xarayanasami 
1 hell a (1) that the appeal granted by 
seetion In of the Letters Patent was not 
intended to be taken away by section 591 
of the Civil Procedure Code, applies also 
to the contention that by section 283 
the said right of appeal is taken away. 
That reasoning is that “ when the Legisla¬ 
ture has already given its attention to a 
particular subject and provided for it, it 
is reasonably presumed not to intend to 
alter that special provision by a subse¬ 
quent general enactment unless that inten¬ 
tion is manifested in explicit language ", 
and also that the provisions of the Civil 
Procedure Code referring to appeals are 
intended to apply to appeals from one 
Court to a higher Court, and not from 
one Judge of the same Court to the other 
Judges of that Court. I'lie long-standing 
practice also has been to allow such appeals 
under the Letters Patent. I dot think 
that it is advisable tore-open the question 

U) scrutinise minutely whether the 
reasons alleged in the older decisions sup- 
ported by such a long-standing practice can 
be entirely sustained. [ AW/ Veerarayhandn v . 
\rakala Saturn mint Saida Ba/mdnr { 7) | 

would, therefore, follow Sabapa/hi ('hrtti v . 
Sinai,annsumi t'hetti (l) and bold that the 
appeal against the order in the claim petition 

case was decided with jurisdiction by the 
Division Lend.. 

Coming to the question of limitation, 
Air. Justice Lhashyam Iyengar in his judg- 
menl in Krisfuama Chariar v. Mangamma! 

[S) says that from a judicial point of view 

,,M ‘ that a matter is litigated 

both in the Court of first instance and 
again, though only in part, in the Court 
of appeal, cannot convert or .split the suit 
irdo two and there can be only one final 
U) 7 'V. K. 70. 

''■B 20 W- h 65; *1 L. R 42 o (f rj ) 
vtt) 8 M. 4S4. U ■ 1, ‘ ) ' 

Ji’V'qi.' U ' ^ <J ' ; ib iW L * u - 80a * 


decree in that suit, riz. t the decree of the 
Court of appeal. There cannot be two 
final decrees in such a suit, one by the Court 
of first instance and the other by the Court of 
appeal. The Court of appeal is really seized 
of the whole suit, though the relief given by 
it will be limited, * its decree is the only 
subsisting decree in the suit, [n Brij Narain 
v. Tejbal Bikram Bahadur (9) their Lord- 
ships of the Privy Council have held that 
a Subordinate Judge had no jurisdiction 
to amend his decree under section 206, 
Civil Procedure Code, after it has been 
affirmed by the High Court on appeal. I 
think that except to the extent to which 
the Statute Law treats the judgment of the 
first Court as existing for certain purposes, 
the Appellate Court's judgment on general 
principles of jurisprudence supersedes the 
judgment of the first Court even when the 
appellate judgment is a judgment continuing 
the lower Court's decision. [See Asma Bibi 
v. Ahmad I In sain (10)]. 

Their Lordships of the Privy Council 
have decided that though the plaint 
in a suit under section 288, Civil 
Procedure Code, (Order XXI, rule 63) is 
not described in that section as a suit 
t<> set aside the order passed on the claim 
petition, it is in the eye of the law a suit of 
that character and that it is merely verbal 
or formal difference to describe it as a 
suit to establish the right, etc. [see 
I hid human v. (dhanshyam Misra (2) and 
Krishnappa Chvtty v. Abdul Khadir $ahib (3).] 
Now it is clear that the present suit is a 
suit not to set aside the order passed on 
the claim petition by the single Judge, 
which order has merged in the order of the 
Division Dench, and hence the one year’s 
period should be calculated from the date 
of the latter order which is the only subsist* 
nai order in the claim petition case. 

It was, however, urged that because in 
two or three other Articles of the Limita¬ 
tion Act, special provision is made for 
counting the period from the date of the 
appellate order when there has been an 
•ippeal and no such special provisions are 
found in Article 11, therefore, the Legisla- 

t9) o Lid.Cas. 669; 20 >1. L. J. 587; 14 C. W. N. 
£ r \‘ : 9 0, °) 1 M * W * N. 392: 37 I. A. 70; 32 A. 295; 
• A : 11 b. J. 560; 12 Bom. L. R. 444; 8 

li. 1. t>7. 

U0) 30 A. 390; A. \V. X. (190S) 109; o A. 1*. J. $8^. 
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t.ure intended the date of the original order 
to be the starting point so far as the suits 
mentioned in Article 11 are concerned, even 
when there has been a Letters Patent 
Appeal. It appears to me that there are 
at least two answers to this argument. One 
answer is that the fact that the "Legislature, 
in order to remove all doubts and with 
abundant caution, has specifically made pro¬ 
vision in some cases for the contingency of 
an appeal, namely, that the order passed in 
the appeal was to be the starting point in 
those cases, that fact is not a sufficient 
reason for not construing the word “order*’ 
found in Article 11 as the only subsisting 
order passed on the claim petition (where 
there has been an appeal) in accordance 
with recognised principles of jurisprudence. 
Secondly, there seems to be at least one other 
Article in the Limitation Act m which there 
is no express reference to the contingency 
of an appeal and to the decree passed on 
such an appeal, but the Legislature must 
have intended that the starting point must 
be the date of the final appellate decree 
(in case there had been an appeal) and 
not the original decree. 1 refer to Article 
1/5, which says that an application for 
payment of the decree amount by instalments 
under the Civil Procedure Code should be 
made within six months from the date of 
the decree.” Such an application is made 
under Order XX, rule 11, clause 2, and it 
cannot surely be held that where the 
Original Court passes a decree for a certain 
sum of money and the plaintiff appeals to 
the Appellate Court on the ground that he 
ought to have been decreed a larger sum 
but his appeal is dismissed, an application 
under that Order and rule cannot be made 
by the judgment-debtor after six months 
from the date of the original decree but 
within six months of the date of appellate 
decree, even though the decree-holder con¬ 
sented to such an order being made. 

I need not say that where the order m 
a review petition as distinguished from an 
appeal petition merely refuses to interfere 
with the .judgment or order sought to be 
reviewed or where an appeal is not entertained 
at all, though hied, the original decree or 
order is and continues tc be the subsisting 
and final decree or order. In this respect 
an order rejecting a review petition stands 
op a different footing from a decision passed 


on appeal confirming the lower Court’ 8 
•judgment and dismissing the appeal. If 
the decision on review or revision does 
interfere with the original decision, the 
former decision becomes the only subsisting 
order and stands on the same footing as the 
decision in a competent appeal. It will in 
that case become the starting point for 
limitation. 

In the result, 1 would dismiss this appeal 
with costs. 

Napier, J.—1 concur. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3353 op 1912. 

December 22, 1914. 

Present: —Mr. Justice D. Chatterjee and 

Mr. Justice Chapman. 

SARODA PROSAD BHATTACHARJEE 
—Defendant—Appellant 

versa s 

liai MANMOTHO NATH MITTER 

Ba h ad nr- P la i n t iff—Respondent. 

Landlord and tenant—Dispossession of tenant by 
landlord — Rent, suspension of 

Where a landlord dispossesses his tenant from 
a part of his lease-hold lands, the landlord’s right to 
claim rent is suspended in respect of the entire 
lease-hold. [p. 372, col. 1.] 

Dhunput Singh r. Mahomed Kuzin Ispahain, 24 C. 
296; Rani Lolita Sundari v. Rani Surnamoyee Dasi, 
5 C. Yl. N. 353; Rat C ha ran Sar Mazumdar v. The 
Administrator-General of Bengal, 2 Ind. Cas. 169; 
13 C. W. N. 8o3; 9 C. L. .1. 5/8; 36 C. 856; Chandra 
Kant a Das v. Ramanath Barman, 6 Ind. Cas 478; 11 
C. L. J. 591; Ashutosh Dhar v. Joy La! Sardar , 18 
Ind. Cas. 621; 17 C. L. J. 50; Godai Malta v. 
Aminuddi Howladar , 21 hid. Cas. 957; 18 C. L. J. 
509, referred to. 

Kali Prasuuna Khasnabish v. Mathura Nath Sen, 34 
C. 191, distinguished. 

Annada Prosad Mukhopadhya v. Mathura Nath Nag, 

2 Ind. Cas. 123; 13 C. W. N. 702; 9 C. L. J. 585, 
followed. 

Appeal against the decree of the Sub- 
Judge, 3rd Court of 24-Pargauas, dated the 
31st July 1912, modifying that of the Munsif, 
1st Court, Barnipur. dated the 28th Apr^l 
1911. 

Babu Turkeswar Pal Chou'dhury, for the 
Appellant, 


.372 


INDIAN CASliS. 


£1915 


AIJODA rilOSAD Mil ATTACH AM J KK l\ MANMOTIIO NATH MITTEK MA 1 IADUR. 


1 5a bus Xarondt a ( 'handra Boson ml Satyendra 
Sath Mil on, for tin* Respondent. 

• ! UDGMHXT.—The predecessor-in-title of 
the plaintiff leased 100 highais of land within 
ret tain boundaries to defendant No. 1 in 
10OS, and established a hat on some portion 
of the demised land and realised from the 
Government the rent for a portion of the said 
land on which the salt office was situated. 
Defendant No. 1, therefore, did not get posses¬ 
sion of the lands occupied by the salt office 
and the hat, but he continued paying the 
full rent and when in 13L’> the plaintiff 
investigated the assets of the lessor’s 
interests in view of purchasing the same 
defendant No. 1 made a declaration that he 
held 100 highas of land at a rental of 

Rs. 100. The plaintiff then purchased the 
lessor’s interest and brought the present suit 
for arrears of rent from lold to Idlli 
against defendants Nos. 1 and 1 1. Defendant 
No. 1 did not appear hut defendant No. 2 
pleaded that as he was dispossessed of the 
lands covered by the salt office and the 
/ml, the plaintiff was not entitled to any rent. 

The Courts below have held that the salt 
office and the hot lands were parts of the 
lease-hold lands of the defendant and he 
had been dispossessed of tin* same, but they 
held that the defendant was not entitled 
in a suspension of the entire rent but to an 
abatement and as the plaintiff gets Rs. 5 
t mm Government as the rent of the salt 
office and as there was no evidence of the 
area nr the assets nf I he hot lands, gave an 
abatement of Rs. ij per annum only. 

It is contended in second appeal before us 
that upon the findings as to dispossession 
no decree should have been passed. 

It has been held in a series of cases in 
this Court that when the landlord dis¬ 
possesses his tenant from a part of his lease¬ 
hold lands, tin* landlord’s right to claim 
rent is suspended in respect of the entire 
lease-hold. See the cases o! Chnnpnt Singh v. 
Mahomed Kazan [spahain ft), Bani Lolita 
Snndart \. Rani Snrnomoyee Casi ' v -), Boi 
Charai, Sor Maznmdar v. The At/minisfrotor- 
(Ion ora I a) Bongo/ CD, ('handra Kan/a Cos \. 
Ramauath Barman (•!•), Ashnfosh Char \\ Jay 


{1 i 24 C. 290. 

t 2 ) r, c. w. n. HoH. 

tff) 2 lml. (Jus. k;h ; i;i c. w. n. n:>H: 
HOC. 850. 

CD b lad. Clio. 478J II c. n. J. 5511. 


9 C. 11. .1. 57vS; 


Lai Sardar (5) and (iadai Malta v. Aminuddi 

Ifotrltidnr (b). 

There are some cases, however, in which the 
Court has granted an apportionment of rent 
instead of ordering entire suspension. 

The case of Kali Prasanna Khasnahish v. 
Mathura Nath Sen (7) is notin point, as there 
the lower Appellate Court found as a matter 
of fact that the dispossession was not by the 
landlord. The decree, therefore, for the 
proportionate rents of the lands actually held 
did not sound any note of dissent from the 
general principle established in the cases 
first enumerated. The case of Annada 
Prasad Muh'hopadhya v. Mathura Nath Nag 
(8) bears a closer resemblance to the present 
case. 

The lower Appellate Court in that case 
found that the plaintiff had dispossessed the 
defendant of about half of the land demised, 
but the learned Judges repelled the plea of 
suspension and allowed an abatement. In 
arriving at this conclusion they held there 
had been no eviction by the landlord, 
as the tenant had never obtained actual 
possession and had paid some rent after . the 
grant of the lease to a third party which 
resulted in his dispossession. It is true 
that the tenant was found to be in posses¬ 
sion of the 800 highas given as the estimated 
area of lands in the lease, but on the findings 
the land actually demised was over 1500 
highas. 

In the present case also the tenant had not 
been put in actual possession of the lands 
covered by the salt office and the hat and 
the dispossession was more or less con¬ 
structive, and the predecessor of defendant 
paid full rent notwithstanding that the 
plaintiff’s predecessor was in khas possession 
ot the said lands. The resemblance of the 
t wo cases, therefore, is very close and under 
the circumstances of the present case we are 
inclined to take the same course. 

The defendants, therefore, are entitled to 
a deduction of rent in respect of the hat 
lands also, but there is no evidence of their 
area. In fact the plaintiff excluded that land 
and the salt-p“/</ lands from the scope of the 
suit and we were inclined to make a remand 
lor the purpose of ascertaining the actual 

l‘>) IS hut. C’as. 021; 17 C. L. J. so: * 
hh 21 lml. Cus. 1)57; IS C. b. J. 509. 

(7) 34 C. 191. 

<S1 2 lml. Uus. 120; 13 C. W. X. 702j 9 0. L. J. 
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rca of these lands. That is, however, un¬ 
necessary, as the learned Vakil for the appel¬ 
lant has agreed that for the purpose of the 
present case we should make a deduction of 
Rs. 25 for the excluded lands and award 
rent at the rate of Rs. 75 per annum. It is 
clearly understood, however, that this will 
not affect the right of either party to work 
out his rights in future in due course of law 
on the findings arrived at in this case. 
Each party will bear its own costs in all 
Courts. 

Order accordingly. 


MADRAS HIGH COURT. 

First Civil Appeal No. 2 of 1918. 

February 8, 1915. 

Present: —Sir John Edward Power Wallis, 
Kt., Chief Justice, and Mr. Justice Hannay. 

PILLALAMARRI VE N KATA PATH 1 

SOMAYAJULU— Plaintiff—Appellant 

versus 

PILLALAMARRL PUNNAMMA anl> others 

—Defendants—Respondents. 

Hindu Law Adoption—Consent of next reversioner 
—Refusal on personal grounds—Refusal, whether proper. 

In giving or refusing his consent to an adoption’ 
a sapinda is not entitled to proceed upon grounds 
personal to himself but must act with a deliberate 
consideration of what is for the benefit of the family, 
[p. 374, col. 1.] 

Where in answer to a request for his consent to an 
adoption by a widow, the next reversioner refused his 
consent, stating that the widow was actuated by a 
desire to prevent her property from devolving on him 
and his heirs, that he was ready to perform duties 

winch would secure heavenly bliss'and tlmttl.e widow 
should wait till he got a son: 

r /Z o-o tl ! a i- 1 thc consent, was improperly refused, 
[p. 3/3, col. 2.J 

Sub rah man yam v. Venhamma 26 At. 637- 13 M r, 
J. 239; Kailepalli Venkatarama Raju. v. Kallenalli 
Bapamma , 26 Ind. Cas. 888 ; (1914) M W V qi i. 07 
M. I<. J. 038, referred to. * 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Guntur, 
’in Original Suit No. 33 of 1910. 

Mi*. T. 11. Venkatarama Sastri, for the Ap¬ 
pellant. 

Mr. S. Swaminadhan , for the Respondents. 

JUDGMENT.—The question in this appeal 
s whether the next reversioner improperly 
refused his consent to the adoption. In reply 
to a request for his consent he wrote Ex¬ 
hibit VI, in which he stated that the widow 


PILLALAMARRI PUNNAMMA. 

was actuated by a desire to prevent the pro¬ 
perty from devolving on him and his heirs, 
that lie was a proper person and was readv 
to perform the duties which would secure 
heavenly bliss, and he then went on, ‘'there is 
no necessity to adopt now only without 
waiting till I get a son. For these and other 
reasons it is not possible to grant you per¬ 
mission to adopt.” It is contended before 
us by Mr. Venkatrama Sastriar that this 
was a reasonable ground of refusal. It is 
said that the next reversioner who was only 
32 had already had six children, some of 
whom were alive and three of them sons who 
had died shortly after their birth, and there¬ 
fore had a reasonable expectation of having 
a male child. On the other hand it is shown 
that the widow who is now about 35 had 
waited for a great many years subsequent 
to her husband’s death for making the adop¬ 
tion, and was at the time in bad health. In 
these circumstances Mr. T. R. Venkatarama 
Sastriar relies upon a dictum of Bhashyam 
lyengai, in ub veil nn cihij uni v. VcuhcnnDici 
(1) where the learned Judge observes: 

Assuming, as the first defendant says, that 
some five years before the adoption the 
plaintiff wanted her to take one of his sons 
in adoption, there is nothing improper in a 
sapinda proposing to give his assent to the 
widow adopting his own son, if such son be the 
nearest sapinda , and refusing to give his 
assent to her adopting a stranger or a distant 
sapinda if there be no reasonable objection to 
the adoption of his own son.” Assuming this 
to be so the circumstances of the present 
case are very different, because here the next 
revei sioner has no son and if a son were born 
to him, the widow would be entitled to object 
that the adoption of an only son was impro¬ 
per and. therefore, it would be necessary 
to wait for a second to be born to him before 
he could with propriety insist upon this 
condition. We think that, even assuming 
that refusal under the circumstances men¬ 
tioned by Bhashyam Iyengar, J., is justified, 
it cannot be said in the circumstances of 
the present case the refusal was justified. 
The ground for the reasonableness of the 
refusal in that case appears to be the fact 
that according to Hindu notions an adoption 
of a near sapinda is preferable to the adoption 
of one more remote. But we think it would 

(I) 26 M. 627 at p. 637; 13 M. L. J. 239, 
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be going- too far to say that a widow should 
be required to wait until the nearst snphvht 
lias two sons, a possibility which may never 
occur. The most recent case which has been 
quoted to us, Kallepilli Venkatarama 
llaju v. Kal/apelli Ihpanimn (2). lays 
down that in giving or refusing his 
consent a sapnida is not entitled to proceed 
upon grounds personal to himself but must 
act with a deliberate consideration of what 
is for the benefit of the family. We do not 
think that the ground put forward in the 
present case is a proper one ; and we, there¬ 
fore, agree with the lower Court and dismiss 
the appeal with costs. 

Appeal il/smisscd. 


(2) 26Inch Cast. 888 : 27 M. L. .1. (53S : (|>iui 
M. W. N. 911. 


CALCUTTA HIGH COURT. 
Skcono Civil Appeal No. 57b ok 1912. 

December 17, 1914. 

Present :— Mr. Justice Holm wood and 
Justice Sir Herbert Carnduff. 

RAMA C HARAN (.JOS A IN— Defendant _ 

Appellant 

roes us 

RAM KANAI DU BEY and another— 
Plafnti kks—R espon he NTS. 

liaujal Rent Recovery Act (17// of 1805), n. 10- 
Mokaiari right, e.rtimjnishineul , >f—(icni pi uni ri./hi 
(inpiisition of. 

When* a molcarari light, which a party ha 
ohiaincd, is extinguished hv operation of section li 
oi Act \ III ot |.N(j.>, then* is nothing in law t< 
prevent him from acquiring and retaining an ocen 
pnney r.ghr. : p. 37 I. col. •>. | 

A 7 Moil h nh Kiiniiol.iic v. Shihoo p,inl 13 \V If lit) 
o B. L.K.App. IS, followed. 

hnotm Ah Mestonj v. At<>r All Khun. 22 \V. If 133 
referred to. 

h/T'' 7 ! h„■ II,,.,/ Miilumiril Sirkttr, :f <’ 

, R°H°"cd in an nnreported riding »d'(Jhos, 

and Pargiter. distingnished. 

Appeal against the decree of the Districi 
Judge of Manbhoom-Samhalpur, dated tin 
4th of January 1912, reversing that „| 

the Munsif, Raghunatlipnr, dated tin 
Jlst of August 1911. 

Hahns Bepin Behan Chase (Junior), and 
Cl """ lr " M«hherjec, for the Appel 

Halm Kant ini inane Bose, for the Respond. 

ents, 


JUDGMENT.—This second appeal raises 
a simple question of law, namely, whether 
the defendant has acquired an occupancy 
right and retained it even although the 
molcarari right, which he has also obtained, 
is extinguished by operation of section 16 
of Act VIII of 1865. The learned Munsif 
was perfectly right in saying that the 
case of Xil Madhnb Kunnokar v. Shihoo 
Pa I (1) was clear authority for the 
proposition that he did, and the learned 
District Judge in the lower Appellate 
Court refers to a later case in which 
this was followed. That case is the case 
of hi mam Alt Mesh try v. Ator Alt Khan (2), 
and in the case of XU Mailhuh Kunnokar 
v. Shilx>i> Paul (1) the learned Judges had 
referred to a still earlier case reported ns 
Pureeag Singh v. Purtap Xarain $ingh(3). As 
far as we have been able to ascertain 
these authorities have never been dissented 
fro:n. Tin* learned District Judge thinks 
that the case of .higcshwar Maznmdar v. 
Ahed Mohnmoil S/rkm (4) lays down a 
principle which, as it has been followed 
in an nnreported ruling of Ghose ami 
Pargiter, JJ.. and applied to Act VIII of 
1865, must govern his decision in the present 
case. 

As to this we have in the first place 
to point out that the decision in Jogeshcar 
Maznmdar v. Ahed Mahomed Sirkar (4), being 
under Regulation YI11 of ‘819 which did 
not recognize occupancy rights not then 
in existence, cannot be any authority in 
respect of the present case where occupancy 
right could have been and was acquired 
under Act X of 1859. The learned Judges 
based their decision on the express finding 
that the property was lease-hold property 
ami, therefore, the lease was an incum¬ 
brance. They nowhere say that an 
occupancy right is an incumbrance; and on 
looking to the unreported decision upon 
which the learned Judge relies,, 
we are surprised to find that it is 
a summary dismissal of an appeal on the 
ground that there was no sufficient mom 
to interfere. The then Judicial Commissioner 


G M3 \\\ u. 410; 5 B. L. K.,App. 18. 
(2) 22 \\\ K. 133. 

13) 11 \\\ R. 253 ;5B. L. R. App. 20. 
l-D 3 C. W. N. 13. 


Vo). XXVlll] 


INDIAN CASKS. 


« V 


THAKAK DAS V. NANDI MAI. 

of Chota Nagpur had derided a case of 
a somewhat similar nature to the present 
case on the principle laid down in 

Jogesh/car Maznmdar v. Abed Mohamed Sirkar 
(4) but he had not had his attention drawn 
to any of the cases which we have cited 
in the Weekly Reporters. It cannot, there¬ 
fore, be said that the Judges of this 

Court in summarily dismissing the appeal 
had those authorities before them or that 
they ever considered them or dissented 
from them. The weight of authority, there¬ 
fore, is absolutely on the side of the 
defendant in this case. 

The judgment and decree of the lower 
Appellate Court must, therefore, be set 

aside and that of the learned Mims if 

restored with costs in both Courts. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 77 of 1914. 

Januarjr 19, 1915. 

Present :—Mr. Justice Shah Din. 

TH A KAR D AS —Plaintiff—Appellant 

versus 

Musammat NANDI BAI and others— 

D E V - N D ANTS-Re S PON DE NTS. 

Mortgage —Post diem interest —Fixed rate — Improve¬ 
ments , nature of—Interest oncosts of improvements — 
Interpretation of deed. 

Where from the terms of a mortgage-deed the 
intention of the parties appears to he that on 
redemption the mortgagor would have to pay interest 
on the mortgage money not merely for the period 
for which the mortgage is made but also for the 
period during which the mortgage would remain 
unredeemed, the mortgagee is entitled to get full 
interest upto the time of redemption at the agreed 
rate. [p. 375, col. 2, p. 376, col. 1.] 

Mathura Das v. Raja Xarindar Bahadur, 19 A. 39; 
23 I. A. 138; I C. W. N. 52; Sardar Umrao Singh v. 
S ardor Thakar Singh, 77 P. R. 1898, followed. 


u* Kp c J 'f 

* ** /T :T> -j Ir 13 n rv>| | r 

Whcro a mortgage-deed provided that before 
redemption takes place the mbrr£agor would be liable 
to pay to the mortgagee the entire cost of improve¬ 
ments, of whatever nature, and that the money thus 
expended on improvements would carry interest: 

Held, that the intention of the parties was l hat 
reasonable interest should be charged, and not at the 
rate at which it was to be paid on the principal. 

[p. 376, eol. l.J 

Where under the terms of a mortgage-deed the 
mortgaged house is re-built, the price of the old 
materials should be deducted from the costs of 
improvements allowed to the mortgagee. p. 376, 
eol. 1.] 

Second appeal from the decree of the 
Divisional Judge, Multan Division, dated the 
14th August 1913, affi rming that of the order 
of the District Judge, Multan, dated the 
21st November 19 ! 2, decreeing the claim 
on payment of Rs. 3,278. 

Mr. A and Lai , for the Appellant. 

Rai Bahadur Pandit Shea A Taraiu, for 
the Respondents. 

JUDGMENT.—The facts are fully stated 
in the judgment of the learned Divisional 
.Judge and it is unnecessary to repeat them 
here. The questions for decision in this 
appeal are (1) whether the Courts below 
were right in allowing post diem interest to 
the defendants-mortgagees on the principal 
mortgage money, Rs. 450, for a period of 
23 years, i.e., from the year 1888, 
when the mortgage was made, to the year 
1911, when the suit for redemption was filed, 
and (2) whether the defendants-mortgagees 
were entitled to receive from the plaintiffs- 
mortgagors the entire cost of the improve¬ 
ments effected by them in the mortgaged 
house together with interest thereon at the 
rate of 12 per cent, per annum, at which rate 
the mortgage money had been borrowed by 
the mortgagors. Upon the first point, the 
leading authorities are Mathura Das v. Baja 
A arindra Bahadur (1) and Sardar Umrao 
Singh v. Sardar Thakar Singh (2). I have 
referred to the terms of the mortgage-deed, 
dated the 9th November 1888, and in my 
opinion they have been correctly construed 
by the learned Divisional Judge. The 
extracts from the mortgage-deeds which are 
given in the judgment of the Divisional 
Judge make it clear that the intention of 
the parties was that on redemption the 
mortgagors would have to pay interest on the 
mortgage money not merely for the perio 1 

(1) 19 A. 39; 23 L. A. 138; 1 0. W. X. 52. 

(2) 77 P. R. 1898. 
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of five years for wliieli il:c mortgage had 
been made, blit also for the period during 
which the mortgage would remain nnredecm- 
ed. I, fliercfore, agree with (lie Courts 
below tliat the mortgagees were entitled to 
receive post diem interest on the mortgage 
money for a period of :id years. 

I pon tin* second question, (lie mortgage- 
deed explicitly lays down that before re¬ 
demption takes place the mortgagors would 
be liable to pay to the mortgagee the entire 
costs of improvements of whatever nature 
()is qadar laqat tnakan marhtma par laqawc\ 
and that the money thus expended on 
improvements would cany interest. It is not 
quite clear from the deed what the rate of 
interest would be in this latter case, the 
words of tin* deed being :ar-i-ralt)i ira laqat 
'masndjat: slnnhi. It seems to me, upon a 
careful consideration of the terms of the 
deed, that the intention of the parties was 
that reasonable interest should be charged on 
the cost of improvements, and not interest 
at the rate at which it was to be paid on the 
mortgage money. /7c., 12 percent, per annum. 
As regards tin* nature of improvements, 
there is no limitation placed upon the 
discretion of the mortgagee, he being at 
perfect liberty to effect any improvements 
that he considered desirable. When the 
mortgagee began to pulldown the old housein 
order to build a new one in its place, a notice 
was sent to him by the mortgagors in 190t> 
protesting against the mortgaged house 
being demolished, but this notice was not 
followed up by any definite action on the 
mortgagor’s part, and the mortgagee admit¬ 
tedly built a new house, the cost of which 
has been estimated in the present suit to 
have been about Its. 1,7:52. In my opinion 
the Courts below were justified, in view of 
the terms of the mortgage-deed, in allowing 
to the mortgagee* the full cost of the improve¬ 
ments. Ilut they have omitted to give credit 
to the mortgagors for the value of the 
materials of the old house which were* used 
by the original mortgagee in building tin* 
new house in its place, and they are also 
in error in allowing interest on the cost of 
improvements al the rate of very nearly 12 
per cent, per annum. 

There is no definite evidence on tin* 
)<<•< id as to what the value of the materials 
of the old house was, and Ladlm Alai, whose 
evidence has been referred to by the District 


Judge on this point, does not say at all 
that Ks. ,S()0 was the value of the old 
house. In my opinion the ends of justice 
will bn met by allowing to the mortgagors 
a sum of about Rs. 200 as the value of 
the materials of tlie old bouse, and by 
allowing to the mortgagees interest on the 
cost of improvements at the rate of 9 per 
cent, per annum, and the total amount of 
interest, roughly speaking, might be put 
down at Rs. 78. 

The result is that the amount on pay¬ 
ment of which the mortgagors are entitled 
to redeem the house is Rs. 3,000 instead 
of Rs. 3.278 as allowed by the Courts 
below. 1 accordingly accept this appeal and 
modify the decree of the Divisional Judge 
in so far as to fix the redemption money 
at Rs. 3,(100. In the circumstances of the 
case, I think that the parties should 
pay their own costs in all the Courts and 
1 order accordingly. 

Appeal parti // accepted. 


MADRAS HIGH COURT. 

Skcond Civil, Aitkai. No. 45 ok 1913. 

February 11, 1915. 

Present: —Air. Justice Sadasiva Aiyar and 

Ah*. Justice Napier. 

DADD GOV IN DOSS KRISHNA 
DOSS — lb: t i tiox k r — A itr i. lant 

rerstts 

RAM DOSS V1SHNADOSS—Cokxtkr- 
Pktitionkr - Respondent. 

C/n7 Prom hire (We (Act V of 190S\ 0. \*X7, r. 2- 
Adjuslinrut oj thrive Transactions^ ichich amount to 
niljust mrnt, irltich not Pmpiinrs in suits or proceed ill j?S, 

mi tn re ot. 

• 

I Ite ml just men! nl a decree referred to in Order 
XXI. rule 2, of tlie fivil Procedure Code, 1908, is n 
transaction which extinguishes the decree us such in 
ulmlo nr in part and results in a satisfaction of the 
whole or a portion of the decree in respect of the 
panieular relief or reliefs granted hv the decree. 

p. 377.001. lj 

I here!ore, a transaction hv which the parties agree 
io vary the mode by which the reliefs granted bv-1 he 
drome aiv to he realized in execution in that suit or 
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the time when the (loom* becomes executable, is not 
an adjustment of the (h'cree within the meaning of 
Order XX I, rule 2, of t in* Civil Procedure Code, bur is a 
transaction which attempts to vary the terms of tin* 
decree, leaving the altered terms to stand in the place 
of the terms of the decree so as to constitute a new 
executable decree and a decree, cannot be varied by 
such transactions, [p. 377, col. l.j 

Enquiries in a suit or in execution proceedings 
should be confined to matters tin* decision with 
reference to which matters could be taken advantage 
of by the parties in the proceedings in the suit or the 
execution itself, [p. 377, col. 2.] 

Appeal from the judgment and order of 
Mr. Justice Bakewell, dated 24th April 1013, 
in the Ordinary Original Civil Jurisdiction 
of the High Court in the matter of the Indian 
Arbitration Act and the arbitration between 
Ladd Govindoss Krishnadoss of Madras and 
Vishnudoss Chaturbhuja Doss of Mysore. 

Mr. V. C. Seshnchariar , for the Appellant. 

Mr. T. 77. Venkatrama Snstrl, with him Mr. 
V. PnrttsJtofhama , for the Respondent. 


JUDGMENT. 

Sadasiva Aiyar, J.—The only questions for 
decision in this appeal are, (a) whether the 
compromise agreement put forward by the 
judgment-debtor (appellant) is an adjustment 
of the decree in whole or in part under Order 
XXI, rule 2 of the Code of Civil Procedure, 
and (/>) whether the learned Judge was 
right in declining to decide the question 
whether the terms of the agreement were 
as alleged by the appellant. 

I am clear that the adjustment referred 
to in Order XA’I, rule 2 (old section 258) of 
the Code of Civil Procedure, is a transaction 
which extinguishes the decree as such in 
whole or in part and results in a satisfaction 
of the whole ora portion of the decree in 
respect of the particular relief or reliefs 
granted by the decree. A transaction by which 
the parties agree to vary the mode by which 
the reliefs granted by the decree are to be 
realised in execution in that suit or the time 
when the decree becomes executable, is not 
an adjustment of the decree but is a 
transaction which attempts to vary the 
terms of the decree, leaving the 
altered terms to stand in the place of 
the terms of the decree so as to constitute a 
new executable decree [see the observation 
of Turner, 0. J., in the Full Bencli decision in 
Mallammn v. Venkappn (l). bottom of page 
282, as to the meaning of the word “adjust- 


(.1) 8 M. 277. 


ment. j Io allow such a variation is clearly 
against the policy of the Civil Procedure 
Code as shown by the Privy Council decision 
in KntngJun I enk at a Subbamma Jiao y. 
Veil ank i Venkatarama Jiao (2). It is 
only under the provisions of Order XX, 
rule 11, and the provisions relating to ap¬ 
peals and reviews that the terms of a decree 
could be varied. Order XXIII, rule 4, also 
makes it clear that compromises after decree 
cannot be recorded and cannot form the 
foundations of orders affecting the rights of 
parties under the decree. The argument of 

of Mr. Seshachariar (the appellant's learned 

Vakil), that the terms of section 47 of the 
Code of Civil Procedure give jurisdiction to 
executing Courts to inquire into Die terms of 
agreements varying the stipulations in a 
decree, ignores the consideration that enquiries 
m a suit or in execution proceedings should 
be confined to matters I ho decision with 
reference to which matters could he taken 
advantage of by the parties in the pro¬ 
ceedings in the suit or execution itself. 

As regards the case in Sham Lai 
v. Hazan Mai (3) while the decision 
on the findings of fact in that case seems 
to be correct, I dissent with great respect 
from the observations ns to the scope of 
Order XX 1 , rule 2, found in the judgment 

. C ' oxe > 1,1 case. I, therefore, concur 
m the conclusions of Bakewell. J., and would 
dismiss the appeal with costs. 

Nai’IER, J.—I concur. 

I9 \ .j. . Appeal dismissed. 

(2) 24 M. 1 (P. C.) ; 4 C. \V. N. 725; 97 h A 197 

(3; 13 Tml. Cns. 320 15 C. L. J. 451. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 231 of 1914 

January 15, 1915. 

P/esent: Mr. Justice Seshagiri Aiyar. 

1. ^ . RAJA It AM RAO— Plaintiff_ 

Petitioner 


cvrsMs 


A HUM UG AM KARUPUTTI and another— 

Defendants—Respondents. 

Amendment—Application to amend decree pendina an 
appeal-petition directed to be posted at heaZaZ 
appeal-Appeal disposed of—Application not disposed ot 
at time of judgment—Power of Court to deal with 
petition after delivery of judgment 
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On an application made for amendment of the 
schedule to a decree, the Subordinate Judge, before 
whom an appeal therefrom was pending, directed that 
the application should be heard with the appeal. At- 
the time of the disposal of the appeal it 
was not brought to his notice, before a second 
appeal was preferred against his judgment 
he was asked to dispose (if the petition but he 
refused to do so on the ground that lie had no power 
to dispose of the petition: 

//(■/</, that he had jurisdiction to dispose of the 
petition notwithstanding he had delivered the judg¬ 
ment in the appeal. 

Brijratan v. Jai/narain, 7 hid. Cas. 87(5; 37 C. 64b; 
Barhamdeo Singh v. Ha rmanage Singh, 2(5 Ind. Cas. 
946 ; 18 C. W. N. 772, referred to. 

Petition under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Temporary Subordi¬ 
nate Judgeof Tanjore in Interlocutory Appeal 
No. 1278 of 1912 in Appeal Suit No. 2(3 of 
1912, preferred against the decree of the 
Court of the District .Munsif of Tanjore in 
Original Suit No. 210 of 1910. 

Mr. T. If. Veukntannna Snsfvi, for the 
Petitioner. 

Mr. -V. Sirnniinathn Aiyaif for the Re¬ 
spondents. 

JU I)(1 M I'l XT.- -The petition for the amend¬ 
ment of the decree schedule was pending 
before the Subordinate Judge when lie 
disposed of the appeal. I lind that lie passed 
an order that the petition should he heard 
along with the appeal: apparently the Pleader 
for the respondent did not bring it to tho 
notice of the Subordinate Judge at the time 
of delivering the judgment in the appeal 
that the petition was still undisposed of. 
No second appeal was preferred against the 
judgment at the time that the Subordinate 
Judge was asked to dispose of the petition. 
Under these circumstances, I cannot agree 
with the Subordinate Judge in holding that 
he had no power to deal with the question. 
In Brijratan v. .fni/nnrnin (ll it was held 
that such power did remain in the lower 
Court even after judgment.. In Barhamdeo 
Singh v. Ffarmannge Singh (2) it was held that 
tin* pendency of an appeal before the Privy 
Council did not deprive the High Court 
of jurisdiction to amend the decree. In the 
present case a second appeal was preferred 
while the petition for amendment was pond¬ 
ing, but was rejected. Having regard to 

(D7 Ind. Cas. 87(5 ; 37 C.iiH). 

(2) 26 hid Cas. 946; 18 C. W. N. 772. 


the language of section 151 and to the 
decisions referred to by me, I am of opinion 
that the Subordinate Judge has jurisdiction 
to dispose of the petition, notwithstanding 
that he had delivered judgment in the 
appeal. The order must he set aside and 
the petition should he remanded for disposal 
on the merits. Costs will abide the result. 

< )rder net aside. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1572 of 1918. 


December 7, 1914. 
Present: —Mr. Justice Ay ling and 
Mr. Justice Tyabji. 


PERU M A GOWNDAN— Defendant No. 1 

Appellant 


versus 


RAMA GOWNDAN and others—Plaintiff 
and Defendants Nos. 2 and 3—Respondents. 

Limitation , plea of. irhether ran hr raist'd in second 
appro/—Admissibility of document not proved — Court 
justified in refusing to consider it. 

A plea of limitation can bo allowed to be raised 
in second appeal only if it is certain that its legitimacy 
can be determined on the pleadings and that it 
depends on no possible question of facts regarding 
which the party adversely affected might have 
adduced evidence. L p. 379, col. 1.] 

Coraisaini v. Sondisomi Sain van , 21 Ind. Cas. 410; 
14 M. L. T. 401; 25 M. L. J. 405, followed. 

A Court is justified in refusing to consider a docu¬ 
ment when there is neither evidence on the record 
to justify its admission nor is any application made 
to take fresh evidence as to its admissibility, [p. 879, 
cols. 1 A* 2. 


Second appeal against the decree of the 
District Court of Coimbatore in Appeal 
Suit No. 212 of 1912, preferred against 
that of the Court of the District 
Munsif of Erode in Original Suit 13(30 of 
1911. 


Mr. itoriudaraghara Aiyar % for the 

Appellant. 

Messrs. T. If. Ifamachaudra Aiyar and 
T. If. Krishmistvtnni A iya if for the Respond¬ 
ents. 


This second appeal coming on for hearing 
on 1st April 1914, the Court delivered the 

following 

JU DG MENT.—The appellant’s first con¬ 
tention is one of limitation. This plea 
was not taken in either of the lower 
Courts or even in the original second 
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appeal petition ; but only in a memorandum 
of supplementary grounds of appeal. In 
such circumstances we should only allow 
it to be raised, if we are certain that its 
legitimacy can be determined on the plead¬ 
ings, and that it depends on no possible 
question of fact regarding which the party 
adversely affected might have adduced 
evidence. The appellant relies on the recent 
Full Bench ruling in Doraisami v. Nondisami 
Saluvan (1) and contends that as it is clear 
from the plaint that the plaintiff's elder 
brother (3rd defendant) attained majority 
more than three years before the institu¬ 
tion of the suit, section 7 of the Indian 
Limitation Act will apply and the plaintiff’s 
suit will be time-barred. There is no 
allegation in the pleadings that the 3rd 
defendant was the managing member of 
the familj' and as such in a position to give 
a discharge on behalf of the plaintiff ; and 
the 1st respondent’s Vakil does not admit 
so much. The appellant points out that in 
the Full Bench case the status of managing 
member appears to have been inferred from 
the relationship ; but under the special 
circumstances of this case and in view of 
the danger of the plaintiff’s being pre¬ 
judiced by a technical plea raised at so late 
a stage we are not disposed to proceed on 
such an assumption here. Moreover the 
plaint specifically alleges that the 3rd 
defendant had been colluding with the 1st 
defendant and this is also a matter which 
might have to be taken into consideration 
in determining the applicability of section 
7 of the Indian Limitation Act. After 
careful consideration, we do not think we 
should be justified in allowing the plea of 
limitation and we, therefore, disallow it. 

It is next argued that the finding of 
the District Judge on the 1st issue is vitiated 
by his refusal to consider Exhibit V. A 
reference to the evidence shows that the 
evidence on record was not sufficient to 
justify the admission of this document ; 
on the other hand the 1st respondent does 
not seem to have objected to its admis¬ 
sibility in the District Munsif’s^Court. The 
objection was, however, specifically put 
forward by the 1st respondent in his 
appeal petition to the District Court, and it 

(1) 21 Ind. Cas. 410; 25 M. L. J. -105; 14 M. L. T . 

401. 
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does not appear that any application was 
made to the District Judge to take fresh 
evidence as to its admissibility. We cannot 
say that in these circumstances the District 
Judge's refusal to consider it was illegal 
L ride also Kanin Prashad Hazari v. Jagat 
Chandra Butta (2) and section 165 of the 
Indian Evidence Act] ; and we refuse to 
interfere with his finding. 

* * * * * 

Appeal dismissed. 

(2) 23 C. 335. 


ou DH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeal No. 42 of 1914. 

February 2, 1915. 

Present: —Mr. Stu irf, A. J. 0. 

Thaknr GAYA BAKHSH SINGH—Decree- 

holder—Appellant 

versus 

TILAK SINGH and others—Judgment- 

Debtors—Respondents. 

Pre-emption—Appeal from order passed on applica- 
tion for payment of pre-empt ire money—Civil Proce¬ 
dure Code (Act V of 1908), *. 47, 0. XXII, r. 14 (1) 
—Deposit of pre-emptive money after fixed period , when 
good — Court's error , effect of. 

An order passed on an application for payment 
ot pre-emptive money in compliance with a decree 
under Order XXlf, r. 14 (1), Civil Procedure 
Gode, is nor appealable under section 47 Civil 
Procedure Code, but can b* s a aside in revision 
[p. 380, cols. 1 & 2.J 

Ganga Dhar v. Anrudh Sinyl ,, 11 (J. C. 144 

referred to. 

Where an application for payment of pre-emp¬ 
tive money was made on the last day of the 
period fixed by the Court, and the Court per¬ 
mitted the money to be accepted, but the money 
could not owing to the laxity of the Court be 
deposited until after the expiry of the fixed 
period: 

Held, that the deposit of the money was good 
as the applicant could not be prejudiced by an 
error of the Court, [p. 380, col. 2. 1 

Appeal from the decree of the Subordinate 
Judge, Unao, dated 3rd July 1914, 
upholding that of the Munsif, Safipur 
date 2 4th January 1914. 

Babu Ishivari Prasad , for the Appellant. 

Babu Basdeo Lai, for the Respondents. 

JUDGMENT.—A decree was passed in 
the Court of the Munsif of Safipur, 
District Unao, on the 17th June 1913’ 
which directed possession over certain 
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property to be delivered to Tlmknr Gaya 
Bakhsh Singh, if in exercise of a right of 
pre-emption lie deposited Rs. 300 within 
two weeks of the date of the decree. On 
the 1st July 1913, the fourteenth day 
after the passing of the decree, Tlmknr Gaya 
Bakhsh Singh brought Us. GOO to the Court 
of the Munsif and requested that the sum 
should be accepted. The Munsif permitted 
the sum to be accepted, but the formal 
tender was not made till the following 
day and the money was not received in 
the treasury till the 3rd July Ibid. On 
the 4th July 1913 the other side refused 
to receive the money. The Munsif did not 
decide the question on its merits, but 
passed an order which shelved the dispute. 
His order ran:—“ This application with 
the tender will remain on the file. The 
plaintiff can take back his deposit.” Thaknr 
Gaya Bakhsh Singh appealed against the 
order of the 4th July Ibid to the Court 
of the Subordinate Judge of Unao, who 
decided that no appeal lay against the 
order. He relied in support of his con¬ 
clusion on the authority of the decision 
in dnnya /'/""• v. Anrndh Sinyh ( l). Thaknr 
Gaya Bakhsh Singh did not apply to have 
the order of the 4th July set aside in revision. 
He apparently treated it as an order which 
was null and void and which could not 

prevent him obtaining possession of the 
property, and applied on the 17th of 

November Ibid for possession of the pro¬ 
perty in the execution department. He 
obtained possession. The other side then 
applied to he restored to possession, and 

on their application, the successor of 

the Munsif who had passed the original 
order decided on the *24th January 1914 
that the parties were hound by the order 
of the Mb July Ibid and restored the other 
side to possession. Thnknr Gaya Bakhsh 
Singh appealed to the Court of the Subordi¬ 
nate Judge, who by an order, dated the 3rd 
July 1914, upheld the order of the Munsif. 

A second appeal has been preferred against 
this order and an application in revision has 
also been tiled. I agree with the Courts below 
that the order of the 4th nl July Ibid 
is binding on the parties until it is set 
aside, and that according to that order pos¬ 
session cannot ho given to Tlmknr Gaya 


(!) 110. C. 1U. 


Bakhsh Singh. The Second Execution of 
Decree Appeal No. 42 of 1914, therefore, fails 
and is dismissed. The appellant will pay 
his own costs and those of the respondents, 
as he has in so far as those proceedings 
are concerned sought a wrong remedy. But 
on the merits 1 accept his application in 
revision. The order of the learned Munsif 
refusing to receive Rs. GOO passed on the 
4th July Ibid is insupportable. Tlmknr 
Gaya Bakhsh Singh complied with the terms 
of the decree. He deposited the amount 
required in Court within the stipulated 
period, it was owing to the laxity of the 
Court that the money was not received 
at once and paid into the treasury, and 
Tlmknr Gaya Bakhsh Singh cannot he 
prejudiced by an error of the Court. I, 
therefore, in revision, set aside the order 
of the 4th July Ibid, and direct that 
Rs. GOO, which have been paid into Court and 
which, 1 am informed, are still in depsit, 
he retained for re-payment to the other 
side, and that possession of the property 
in question he delivered to Tlmknr Gaya 
Bakhsh Singh as soon as he applies for 
it. The opposite party will pay their own 
costs and those of Tlmknr Gaya Bakhsh 
Singh in revision. 

Appeal dismissed; 

Iterision accepted. 


CALCUTTA HIGH COURT. 
Second Ciyii. Appeal No. 157 of 1913. 

December S, 1914. 

Tresent: —Mr. Justice N. Chatterjea and 

Mr. Justice Greaves. 

RASUL MAHMUD BHBAR1— Pi.atntiff 

—AlM'E Id.ANT 


rersns 

A B U1 i UA / AIj CI I0 XV 1)HU R l and others 
— Defendants—Respondents. 

I'rnaneij Art ()’/// of ISSo), s. 20 (7)— 

of rlrrrn i/ears' jmssession before enhancement — 
I're.oi in ptinn. 

Where possession of a land for eleven years 
prior to lhe date of enhancement of rent is proved, 
there is a presumption of possession for 12 years 
under suh-seetion (7) of section 20 of the Bengal 
Tenancy Act. p. MSI, cols. 1 A 2. 

Appeal against the decree of the District 
Judge of Rangpur, dated the 29th of August 
1912, modifying that of the Munsif, first 
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Court, at Gaibandha, dated the l8tli of 
December 1911. 

Babu D. N. Bagchi, for the Appellant. 

Babu Bepin BeJiari Cha. sv (Senior), for the 
Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for rent. Plaintiff claimed rent at the 
rate of Rs. 44-14-0. The defence was that 
the rent payable was Rs. 32-4-0. It 
appears that the rent was enhanced in 
1892 from Rs. 32-4-0 to Rs. 39-14-0 and 
subsequently to Rs. 44-14-0. The lower 
Appellate Court has held that the plaintiff 
cannot recover rent at the rate of Rs. 44-14-0, 
but has decreed rent at the fate of Rs. 39-12-0. 

It appears that the jama of Rs. 32-4-0 
consisted of several smaller jamas. One 
of them bore a rental of Rs. 17-8-0 and was 
held under a kabuliat , dated Chait 1288. 
That jama together with four others were 
consolidated into one Jama of Rs. 32-4-0 and 
the rent was enhanced in 1299 to Rs. 39-12-0. 

The enhancement was more than two 
annas in the rupee and if the defendant was 
an occupancy taiyat , the enhancement was 
void under the provisions of section 29 of 
the Bengal Tenancy Act. The kabuliat was 
executed in the year 1288, and that enhance¬ 
ment having been effected in 1299 the defend¬ 
ant could not have held the land for 12 
years. It is stated in the kabuliat that 
the defendant was in occupation of the hold¬ 
ing bearing a rental of Rs. 17-8-0 from 
before the date of the kabuliat. The learned 
Judge has found * there is nothing on the 
record to show that the period of his occupa¬ 
tion of the land was 12 years before the 
jama was enhanced in the year 1299 from 
Rs. 32-4-0 to Rs. 39-14-0.’’ It is contended 
on behalf of the appellant that, in arriving 
at this finding, the learned Judge has laid 
the onus of proof upon the defendant, ignoring 
the povisions of sub-section 7 of section 20 
of the Bengal Tenancy Act. We think that 
this contention must prevail. It is no doubt 
true that the question to be decided is not 
whether the defendant is now in possession 
of the land for 12 years, but whether at the 
date of enhancement, namely, in 1892, he 
was in possession for over 12 years. The 
defendant’s possession of the land for 11 years 
prior to the date of enhancement is found- to 
be proved by the learned Judge. Under 
sub-section (7) of section 20 of the Bengal 


Tenancy Act, therefore, there was a presump¬ 
tion that the defendant had held the land for 
12 years. This presumption was apparently 
lost sight of by the learned Judge. 

The case must accordingly go back to 
the lower Appellate Court so that that 
Court may take the presumption into consider¬ 
ation and then come to a finding whether the 
defendant had been in possession of the land 
for 12 years prior to 1299, the date of 

enhancement. It will be open to both the 
parties to adduce evidence on the point. 

Another question has been raised and 
that is this. Even if the defendant was not 
a settled raiyat and was merelj r a non- 
occupancy rain at at the date of enhancement, 
it has not been found by the lower Appellate 
Court that rent was paid at the rate of 
Rs. 39-12-0 for a continuous period of not 
less than three years immediately preceding 
the period for which rent was claimed. The 
Court of first instance says:—“The collection 
papers proved by the plaintiff in this case 
no doubt allow that defendant subsequently 

paid rent at the increased rates of Rs. 39-14-0 
and Rs. 44-14-0, though this is denied by 
the defendant." The learned Judge has not 
come to any finding, and he should come to a 
finding upon the point, if the first question is 
decided against the defendant. 

The decree of the lower Appellate Court 
is set aside and the case remanded to that 
Court to be dealt with and disposed of in 
accordance with the above observations. 
Costs will abide the result. 

Case remanded. 


ALLAHABAD HIGH COURT. 
Execution Second Appeal No. 828 of 1914. 

February 17, 1915. 

Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 

IB R AHIM JI—D e ck e e - iio l de n —A lte elan t 


c / o iio 


HAS AN U D D1N KHAN — J udgaicnt-de bto i; 

—Respondent. 

Limitation Act (IX of 190S),. Sch. I , Art. 182 (5) — 
Execution—Step-in-aid of execution—Boteof application 
or date on which Court takes step - Time' from which 
limitation runs—Agreement not to arrest judgment-debtor 
validity of—Agreement, whether stops ' running of U Vi q 
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Umlrr Article IS2 ('0 «»!' tIn* Limitation Act, tin- 

period of limitation lie-ins to run from the date on 
which a]»|)lieation is made to take a step-in-aid of 
execution and not from l he date on which flic Court 
actual!v takes the step. p. HSS, col. 1. 

A jtid'rmenf-dehtor applied to he declared an 
insolvent! Jn the course of the proceedings the 
Pleader for the decree-holder, who was one of the 
creditors, stated that if the judgment-debtor would 
withdraw his application in insolvency he would 
guarantee not to apply for his arrest in execution of 
his decree for a period of two years. To this the 
judgment-debtor consented ami the application was 
struck off. A warrant of arrest was, however, issued 
by the Court, hut was returned unserved as the 
necessary diet money was not paid: 

/Mr/, that the agreement could not save the 
period of limitation from running against the judg¬ 
ment-debtor, inasmuch as the decree.holder did not 
abide by the agreement and neither there was any 
order suspending the execution or injunction nor did 
the agreement prevent the decree-holder from 
applying for execution. p. 3811, cols. 1 A - 2. 


Execution second appeal from the 
decision of the District Judge of Shah- 
jahanpur, dated the (3th March 1 904. 

FACTS.—The appellant obtained a decree 
on the dOth of November 1008. He applied 
for execution of the decree on the 17th of 
February 1000 and again on the 11th of 
March 1010. The prayer in the latter 
application was for the arrest of the judg¬ 
ment-debtor. On this, the judgment-debtor 
applied to the District Judge for being 
declared an insolvent. During the insol¬ 
vency proceedings the decree-holder’s Pleader 
stated that if the judgment-debtor would 
withdraw his application, he would not apply 
for two years for his arrest in execution of 
his decree. The judgment-debtor consented 
to this and the insolvency petition was struck 
off. The decree-holder applied for execution 
of the decree on May •3rd, 1913, and the judg¬ 
ment-debtor resisted execution on ti e plea 
that it was barred by time. The first two 
Courts dismissed the application and the 
decree-holder appealed to the High Court 


Mr. llnidrr , for the Appellant: 

The present application should be deemed 
to he in continuation of the application of 

the llth of March 11*10. Moreover, in the 
Insolvency Court both the decree-holder and. 
the judgment -debtor consented not to do 
anything in execution of the decree for two 
years and this mutual agreement is binding 
on the judgment-debtor. The agreement 
was made on the 14th of May 1910 and 
the 4VWV ^ould not be executed up to the 


14th of May 1912. This time would thus 
be excluded and an application would then 
be clearly within time. 

The application of the llth of March 
1910 was not finally disposed of, but remained 
suspended on account of the insolvency 
proceedings. 

On the 18th of May 1910, the Munsif 
passed an order for the arrest of the judg¬ 
ment-debtor and the present application is 
within three years of that order and under 

Article 182. clause (5), of the first Schedule 
to the Limitation Act time should be reckoned 
from that date. 

Mr. fqbil Ahmetl, for the Respondents, 
was not called upon. 

JUDGMENT.—The decree in the present 
case was obtained on November 30th, 1908. 
The first application for execution was 
made on February, 17th 1909. It .was dis¬ 
missed for default of prosecution. On 
March llth, 1910, a second application ,\as 
made by the decree-holder for execution 
by arrest of the judgment-debtor. There¬ 
upon the judgment-debtor applied to the 
District Judge to be declared an insolvent. 

In the course of the insolvency proceedings 
on May 14th, 1910, the Pleader for the 
decree-holder, who was one of the creditors, 
stated that if the judgment-debtor would 
withdraw his application in insolvency he 
would guarantee not to apply for his arrest 
in execution of his decree for a period of 
two years. To this the judgment-debtor 
consented and the District Judge struck 
oil the application for insolvency. This 
was on May 14th, 1910. The execution 

application of March llth, 1910, was still 
pending and on May 18th, 1910, the decree- . 
holder's Pleader again attended Court and 
the Munsif directed that ft warrant of 
arrest should issue. It is clear that ft 
warrant of arrest was issued, but that 
it was returned unexecuted by the Nazir 
because the decree-holder failed to pay 
the necessary diet money. It will be 
noted also that the decree-holder's Pleader 
on this date called the attention of the 
Court to the fact that the necessary fees 
for the arrest of the judgment -debtor 
vere in deposit in Court. The present 
application for execution was made ou 
May 3rd, 1913. It has been held by the 
Courts bolow to bo out of time and the 



Vol. AXVIII] 


INDIAN CASUS. 


383 


OHOLUAN SINGH V. MADHO SINGH. 

decree-holder comes here in second appeal. 
The first plea raised is that the applica¬ 
tion of March 11th, 1910, is still pending 
and that this is merely a continuation of 
those proceedings. This in view of the 
order of the Munsif, dated June 2nd, 
1910, striking off the application by reason 
of the decree-holder’s default of payment 
of the necessary diet money and of the 
contents of the present application itself, 
can have no force whatsoever. The present 
application is an application for execution. 
It is not an application tendering diet 
money and asking the Court to go on 
with the former proceeding. 

The next plea raised is that the present 
application is within three years of May loth, 
1910, the date on which the Munsif directed 
the issue of a warrant of arrest. It is 
urged somewhat lamely that the decree- 
holder’s Pleader must on that day have 
orally asked the Court to issue a warrant of 
arrest and, therefore, an oral application must 
have been made to take a step-in-aid of 
execution. There is no evidence on the 
record at all to prove that any such oral 
application was made and we cannot pre¬ 
sume it. 

It is next sought to persuade us to hold 
that the meaning of Article 182, clause 5, of 
the Schedule to the Limitation Act is that the 
time from which the period begins to run is 
not the date of the application to the Court 
to take a step-in-aid of execution, but the 
date on which the Court actually takes the 
step. AVe fail to see that this clause means 
anything else but what the plain language 
thereof shows it to mean. The wording is, 
where the application next hereinafter 
mentioned has been made, the date of 
applying etc., etc.” Lastly it is said that 
by reason of the agreement of May 14tb, 
1910, the decree-holder is entitled to credit 
for the two years following that date. In the 
tirst place the decree-holder did not abide 
by that agreement, for on the 18th of May 
the Court issued a warrant of arrest. More¬ 
over section 15 of the Limitation Act does not 
apply, for there was no order for suspension 
nor was there any injunction; there was no 
reason why the decree should not have 
been executed in any other manner 
than by the arrest of the judgment-debtor; 
and lastly that agreement did not prevent the 


decree-holder from applying within the 
period of limitation for execution. In our 
opinion the orders of the Courts below are 
perfectly correct. There is no force in this 
appeal. It is, therefore, dismissed with costs, 
including fees on the higher scale. 

Appeal d is in issed . 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1313 of 1912. 

January 14, 1915. 

Present :—Mr. Justice Holmwood and 

Mr. Justice Mullick. 
CHULHAN SINGH and another— 
Plaintiffs—Appellants 


MADHO SINGH and others—Defendants 

Respondents. 

Be nyal Land Bey ist rat ion Act (17/ of 1876), >. 78— 
Suit dismissed for non-[trodaction of succession certi¬ 
ficate — Appeal—Succession — Certificate, filiny of, in 
appeal Usufructuary mortyayc and lease with premia in, 
distinction between. 

Where a suit tailed by reason of the non-production 
of the succession certificate in the Court of first 
instance, the succession certificate may be obtained 
and filed in the Appellate Court on the appellant 

paying the cost of the previous proceeding. , p. 384, 
col. l.J ^ 

The term zurpeshgidurs is an ambiguous one. 
Where it is found that no interest is chargeable and 
that a premium merely was paid at the inception of 
the lease in law, it may be considered a lease with 
premium and not a usufructuary mortgage. ; p. 384, 
col. 1.] 


Appeal against the decree of the District 
Judge of Gaya, dated the 15th of March 
1912, affirming that of the Munsif of Auranga¬ 
bad, dated lltli of September 1911. 

Babu Chandra Sekhar Prasad Singh , for 
the Appellants. 

Babu Kulwant Salbay , for the Respondents. 

JUDGMENT.—This second appeal arises 
out of a rent suit, which has been dismissed 
on the ground that the plaintiffs, being 
usufructuary mortgagees of the share for 
which the rent is claimed, have not registered 
their names under section 78 of Act VII of 
1876. The suit was dismissed by the 
Munsif, firstly, on the finding that the plaint¬ 
iffs are mortgagees and not thekadars and 
secondly , that before the Munsif they had 
not obtained registration of their names 
under section 78 of Act VII of 1876. Pend¬ 
ing the appeal to the District Judge thejr 
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their names registered and on the authority 
of numerous eases of this Court with respect 
to such proceedings, of which the one most 
in point is the unreported case Second Appeal 
No. 137 of 1911, where it was held that where 

a suit failed by reason of the non-produc¬ 
tion of the succession certificate in tin* 
Court of first instance, the succession certifi¬ 
cate might beobtained and filed in the Appel¬ 
late Court on the appellant paying the cost of 
the previous proceeding. We think that 
this principle might fairly be applied in this 
case, and we are of opinion that the decree 
which is to be made should be drawn by the 
Munsif in the first Court on the basis of his 
findings as to the area under paddy and 
rain and the area which is nugdi and hhoirli 
respectively and as to the kinds and quanti¬ 
ties of crops produced and the selling rates. 
The defendants will then have a right of 
appeal upon the plea of payment and the 
selling rates which have been found in favour 
of the plaintiffs. 

We also think that the finding of the 
learned Judge in the Court below as regards 
the plaintiffs being mortgagees is not 
sufficient, lie says they are zurpes/njiilars. 
That term is quite ambiguous. On the 
finding of the Munsif it is extremely doubtful 
as a question of law whether they are mort¬ 
gagees. The findings that no interest was 
chargeable and that a premium merely was 
paid at the inception of the lease, go far to 
show that in law it might be considered a 
lease with premium and not a usufructuary 
mortgage. This is a question on which the 
plaintiffs will have a further right of appeal 
to the learned Judge as well as on other 
points not dealt with by him in this appeal. 

The judgment and decree of both the 
lower Courts are set aside and the Munsif 
will be directed to draw up a decree in 
favour of the plaintiffs in accordance with 
1 1 is findings, it being admitted that no 
portion of tlu* claim was barred on the day 
when the land registration was really taken. 

As regards cos(s tbe plaintiffs will hn\e 
to pay fbe defendants (lie costs in the 
Munsif s Court of the first bearing and tin. 
plaintiffs will get no costs in either Court in 
fippual. 

iC'.Yct? cV.‘ As ill *. 


ALLAHABAD HIGH COURT. 

Fikst Civil Affkal No. 31 of 1914. 

February 17, 1915. 

1*resent :—Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Bauerji, Kt. 

The GANGES SUGAR WORKS 
Ltd.,— I * LAI NT i ff—Aite llant 

versus 

N U HI Ml AH— Defendant—Respondent. 

Com i>a nus Act (VII of 19KD, .'.96— Agreement to 
refer oil tlisjmtes between thirties to mbit ration — 
Contrai l not ninfer seal of Comi><t n ij, legality o). 

A contract to refer to arbitration any dispute which 
might arise between a Company and an individual 
is not illegal because it is not under the seal of the 
Company. p. 3N“>, col. l.J 

First appeal from the decision of the 
Subordinate Judge of Cawnpore, dated 
December 2-nd, 1913. 

Air. Walhtch, for tbe Appellant. 

Air. S. ('. li'.nicrji , for the Respondent. 

JUDGAIENT.—The facts connected with 
the case out of which this appeal arises 
are shortly as follow. The plaintiff Com¬ 
pany entered into a contract with the de¬ 
fendant in connection with the working 
of a certain portion of the Company's 
property or business. One clause of this 
contract was that in the event of disputes 
or differences arising, they should bo re¬ 
ferred to the arbitration of n gentleman 
named Ha/.ari Lab and that his decision 
should be binding and conclusive between 
the parties. This contract was not under 
seal. Disputes having arisen the Company 
made an application under Schedule 11, rule 
17, of the Code of Civil Procedure to file 
the contract as a submission to arbitration 
in order that the matter should he settled 
in accordance with the provisions of the 
Code. This application was refused by the 
Court below on the sole ground that the 
contract which contained the submission 
to arbitration was not under the seal of 
the Company. At present we have nothing 
to do with the merits oF the dispute 
between the parties. We have only to 
decide whether or net the Court below 
was wrong in refusing the application on 
the ground mentioned above. Section b» 
of the Indian Companies Act, A 1 of 18bl, 
(which was in force at tho time), provides 
lor the manner in which contracts can he 
entered into by Companies. It is admitted 
by both sides that the present -contract, 
save tho particular clause which ref 9*8 to 
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arbitration), was a contract which the Com¬ 
pany was entitled to enter into without 
its being under seal. It it quite clear 
that if section 67 stood alone, the contract 
to refer to arbitration also did not require 
to be under seal. It is contended, however, 
that it necessarily follows from the provisions 
contained in section 9b and the subsequent 
sections down to section 123 that an agree¬ 
ment to refer disputes to arbitration by a 
Company to be legal must necessarily be 
under seal. Section 9(3* is as follows : “Any 
Company under this Act may from time 
to time, by writing under its common seal, 
agree to refer, and may refer, to arbitra¬ 
tion any matter whatsoever in dispute 
between itself and any other Company or 
person ; and the Companies, parties to the 
arbitration, may delegate to the person or 
persons, to whom the reference is made, 
power to settle any terms or to determine 
any matte] 1 capable of being lawfully 
settled or determined by the Companies 
themselves, or by the Directors or other 
managing body of such Companies". 


This section (96) is largely taken from 
the English Companies Act (25 and 26 
Victoria, Chapter 89), section 72* of which 
is as follows : Any Company under this 

Act may from time to time, by writing 
under its common seal, agree to refer and 
may refer to arbitration, in accordance with 
the Railway Companies Arbitration Act, 
1859, any existing or future difference, 
question or other matter whatsoever in 
dispute between itself and any other Com¬ 
pany or person, and the Companies parties 
to the arbitration may delegate to the per¬ 


son or persons to whom the reference is made 
power to settle any terms or to determine 
any matter capable of being lawfully 
settled or determined by the Companies 
themselves or by the Directors or other 
managing body of such Companies". 

Section 73* is as follows : “ All the 

provisions of the Railway Companies Arbi¬ 
tration Act, 1859, shall be deemed to apply 
to arbitrations between Companies and 
persons in pursuance of this Act ; and in 
the construction of such provisions the Com¬ 
panies shall be deemed to include Companies 


* See section 119 of the Companies (Consolidation) 
~ Act,T9C78.— Ed, ' . 
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authorised by this Act to refer disputes to 
arbitration". 

The Railway Companies Arbitration Act, 
18 o 9, was an Act providing for the settle¬ 
ment of disputes between Railway Com¬ 
panies inter se It contains more or less 
elaborate provisions for the manner in 
w hich such arbitrations should be carried 
out. The provisions, to which we have 
referred, of the English Companies Act 
incorporated these provisions and made 
them applicable not only to disputes between 
different Companies, but also to disputes 
between a Company and an individual. 
It was evidently the intention of the Indian 
Legislature to do much the same thing by 
the Indian Companies Act of 1882. Sec¬ 
tions 97-122 are for the most part adap¬ 
tations of the Railway Companies Arbitra¬ 
tion Act to which we have already referred. 
It was neg ected, however, to expressly 
make these sections applicable to disputes 
between Companies and individuals. It 
seems as if there was an example of clumsy 
drafting, but the matter is no longer 
of any very great importance because under 
the present Indian Companies Act, VII of 
191 >, provision is made for Companies 
entering hits arbitration in accordance with 
the Indian Arbitration Act. It seems to 
us that the question resolves itself into 
the proposition, do the provisions of section 
96 necessarily imply that a Company cannot, 
save under seal, enter into a contract to 
refer, a contract which but for the 
provisions of the section it could have 
entered into, namely, to submit its possible 
future disputes to the arbitration of a named 
arbitrator? Tt seems to us that there is 
no such necessary implication. The words 
are that the Company may from time 
to time" etc. It was probably the inten¬ 
tion of the Legislature when providing for 
the method in which a particular arbitra¬ 
tion should be carried out to .give ..the 
parties the option of having the arbitration 
in accordance with the Act, if they thought 
tit. It is, however, unnecessary now to 
speculate as to what was the real intention 
from the change that has been made 
in the law; the provisions of the Act of 
1S82 evidently were found to be inapplic¬ 
able to the conditions of this country. We 
think that the contract in the present case 


INDIAN CASfcS. 



L1915 


MULLA VEETTIL SEETHJKU'lTl C. KINHI KOY A Ml T TTI N A LI A. 


to refer to arbitration any future dispuUs 
which might arise between t!ie C» inpany 
and the defendant was not an illegal con¬ 
tract but a contract which can be given 
effect to in the ordinary way. It is quite 
dear that section 123 only applies to 
submissions to arbitration which have been 
made in accordance with the provisions 
of the Act. 

We accordingly allow the appeal, set 
aside the decree of the Court below and 
remand the case to that Court with direc¬ 
tions to re-admit it upon its original number 
in the tile and to proceed to hear and 
determine the same according to law, having 
regard to what we have said above. Costs 
here and heretofore will be costs in the 
cause and will include fees on the higher 
scale. The record may be sent down so 
that the Court below may dispose of the 
case as soon as possible. 

Appeal nil meed ; Case remanded. 


.MADRAS HIGH COURT. 

Second Civil Appeal No. 2504 of 1913. 

December 1, 1911. 

J'resent: —Mr. Justice Oldfield and 
Mr-. Justice Tyabji. 

M V L LA V LETT! L SEETJ11 K U TT.I— 
Defendant No. 1— Appellant 

reruns 

K. K UN 111 K OVA MUTT I NAHA and 

'■ihens— Plainiiff No. 2 and Defendants 
N os. 2 to 7— Respondents. 

Jio ,suit on—Auction-purchaser of the 
°J aio.l^ujar pa 1 1;i to suit Original marlyayor, uhethe 
neccssiti y party- Marshalliny--Property ' not mon 
<iuyr,l Mortyayee , e I,cthrrrompellet to realise his mon 
yaye money from sueh property first. 

\ puisne, encumbrancer cannot, on the prineipl 
0 ^nrslialliiig, compel a prior ciicunibrtmcor t 
proceed against properties not mortgaged to th 
tonner, when the latter could n«t. I. v the eon 
duet ot the puisne encumbrancer himself, inclml 

M T 1,110 5Uit ail 'l obtain an order for =olo a 
-against it. 

Where an auction.],of the rights of ai 
' ngin.il mortgagor efteclively represents him in , 

mortgage suit and nhen the opposite party can 
not; .show how his interest can be ailecUalT 
1 hi absence oi the original mortgagor hvn 


party to the suit. 

KV> 1 U o!\ } Ve / tU , SeCthi v * M'athan .W, [l \ U{ \ r 

m m t, m ’ 0 L - T " iyi; w 


a 


Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Palghat, in Appeal Suit No. 
49 of 1913, preferred against that of the 
Court of the District Munsif of Par- 
appanangadi in Original Suit No. Ill of 
1903. 

FACTS of the case appear from 9 ind. 
Cas. 513. 

Mr. K. P. M. foe non, for the Appellant. 

Mr. 1\ U. Ramachandra Aiyar , for the Re¬ 
spondents. 

JUDGMENT.—The appeal is argued, first 
on the ground that the original mortgagor 
should have been made a party to the 
litigation, and that the decision under 
appeal is vitiated by his absence. The 
positions of plaintiff and the original mort¬ 
gagor were clearly laid down by the High 
Court in tin earlier stage of this case in 
Malta 1 eehl Seethi v. Aclinthan Xair (1), 
with the result that we must treat 2nd 
plaintiff, the auction-pure baser of the rights 
of the mortgagor, as his representative 
and successor-in-interest for the present 
purpose. The 1st defendant has not in 
fact shown how his interests can be pre¬ 
judiced by this course. We do not hold 
that the original mortgagor is a necessary 
party. 

.\e.i7, it is urged that the 1st defendant 
should have been allowed the benefit of 
marshalling ; that is, that the 2nd plaintiff 
should have been compelled to recover the 
amount ot bis first mortgage primarily 
trom ti third item of property, Etoorathil 
Paramba, and to resort to the two 
items actually in suit only after the proceeds 
of that third item have proved insufficient. 
It-is fatal to this claim that the third item, 
not being the subject of the suit, canuot 
be sold under any decree in it and that it 
is not the subject of the suit owing to 
the 1st defendant’s own objection to its 
inclusion in it, which was allowed when 
plaintiffs sought to include it in con¬ 
nection with the amendment permitted by 
the High Court. The 1st defendant has 
not shown any valid reason .for 
exempting him from this consequence of 
the success iff' his own objection. .His 
claim to marshalling, therefore, cannot be 
allowed. 

(1)9 Ind. Cus. 513; 21 51. L. J. 213j 9 M. JU. „T. 431 
(1010) 1 Ai. W. N. 100. 
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The second appeal is dismissed with 


costs. 


A ppra 1 dism i used . 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 731 of 1914. 

January 27, 1915. 

Present :—Mr. Justice Chamier and 
Air. Justice Piggott. 

MOHAMMAD AHMAD SAID KHAN— 

D E F E N DA NT- A PPE L L AN T 

versus 

MASIH-UL-LAH KHAN— Plaintiff- 

Respondent. 

Evidence Act (l of 1872J, s. 43 —Judymeut not 
inter partes, when admissible. 

Z was in possession as mortgagee of a six-annas 
share belonging to it in a certain village. During 
the continuance of the mortgage Z executed a lease 
of .the property in favour of A. Subsequently R 
executed a simple mortgage in favour of A and 
covenanted that the usufructuary mortgage in 
favour of Z should be paid out of its considera¬ 
tion. This was done and the mortgage in favour 
of Z was redeemed. Nevertheless is name 
continued to be recorded as lessee in respect of 
the property. On the strength of the entry in the 
papers, A brought a suit for profits against Jf, the 
lambardar, and obtained a decree. M thereupon sued 
A for a declaration that the mortgage of Z having 
been redeemed, A was not entitled to the decree for 
jirofits and that the entry of his name as lessee was 
erroneous. A defended the suit on the ground that 
by an arrangement between him and R, lie was left 
in possession of the properv as lessee for the 
remaining period of the lease and that he had been 
made to account to R in a suit between them on the 
simple mortgage for the very year for which lie had 
obtained the decree for profits against M. He 
produced the judgment between himself and R to 
prove his allegation: 

Held , that the judgment produced by .1 was 
admissible in evidence under section 43 of the 
Evidence Act. f p. 388. col. 2.] 

Second appeal from the decree of the 
District Judge of Aligarh reversing that of 
the Assistant Judge of that pice. 

Air. Iqbal Ahmed , (with him Air. Mott Lai 
Nehru), for the Appellant. 

Dr. S. M. Sulaiinan, (with him Air. B. E, 
0’Conor), for the Respondent. 

JUDGAIENT.—These are two connected 
second appeals arising out of the same series 
of transactions. They may be disposed of 
by a single judgment, the facts in both 
cases being substantially the same. The 
respondent, Alohammad Alasih-ul-lah Khan, 
who is the plaintiff in both suits, is the 
lambarlar of a certain malial. In that 
Tuahal there was a share of six annas 


H khan. 

belonging to one Rafaat Khan and a share 
of two annas belonging to Mnsammat Zohra 
Begam. At one time Zohra Begam was also 
in possession as sub-mortgagee of the six- 
annas share belonging to Rafaat Khan. 
While thus in possession she leased out to 
the defendant-appellant, Ahmad Said Khan, 
the right to receive the profits of the entire 
share of eight annas, that is to say, of her 
own share of two annas phis Rafaat Khan’s 
share of six annas. Subsequently Rafaat 
Khan executed a simple mortgage of his 
own six annas share to Ahmad Said Khan 
aforesaid, making it part of the covenant, 
that the existing usufructuary mortgage 
should be redeemed out of the consideration 
for the said simple mortgage. This was 
done, and in consequence of this redemption 
the rights of Zohra Begam over Rafaat 
Khan’s six-annas share terminated. Never¬ 
theless Ahmad Said Khan continued to be 
recorded as lessee in possession of the 
entire eight-annas share. He brought suits 
for profits in the rent Court on the strength 
of this entry, and the matter was litigated 
up to this Court, terminating in a 

decision which will be found reported 
as Ahmad Said Khan v. Masi-nllah. 
Khan (i). This Court held that, inasmuch 
as the Revenue Records showed Ahmad Said 
Khan to be the person entitled to receive 
the profits claimed by him during the years 
in suit, a decree must be passed in his 
favour. The suits now before us are 

brought in consequence of this decree. 
Aluhammad Alasih-ul-lah Khan claims that he 
is in a position to prove that the entries in 
the papers which showed Ahmad Said Khan 
as lessee of the six-annas share belonging 
to Rafaat Khan, were incorrect. He seeks 
relief by way of a declaration to this effect, 
a further declaration that Ahmad Said Khan 
was not entitled to receive the profits decreed 
in his favour by the Rent Court, and • also 
that the decrees obtained by Ahmad Said 
Khan are incapable of execution. With 
regard to the form of the reliefs claimed, it 
is perhaps open to argument that the last 
relief sought should rather have been a 
perpetual injunction restraining Ahmad 
Said Khan from executing those decrees, 
bat this is a matter of form rather than of 
substance, and in the view we take of the 

(1) 13 Ind. Cas. 975; 9 A. L. J. 152; 34 A. 259. 
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oase as a whole it is not necessary for us to 
go into it. The Court of Hrst instance dismiss¬ 
ed the claim on various grounds, but it has 
been decreed by the learned District Judge 
in appeal. Coining to this Court in second 
appeal Ahmad Said Khan principally contends 
that the decision of the learned District 
Judge has been arrived at by excluding 
important evidence tendered by him as 
defendant, and practically by preventing him 
from establishing the defence which he set 
up on the merits. When the usufructuary 
mortgage on Rafaat Khan’s six-annas share 
was redeemed, the right of Ahmad Said 
Khan to continue in possession as a lessee 
undoubtedly terminated, but it was for 
the proprietor, that is to say, for Kafaat 
Khan, to take whatever steps were neces¬ 
sary in order to enforce his right to posses¬ 
sion over his own share. Now the case for 
Ahmad Said Khan is that, so far from doing 
this, Kafaat Khan entered into an arrange¬ 
ment with him by which he was allowed to 
continue in possession as lessee for the 
uuexpired portion of his lease, on condition 
that whatever sums he received from the 
hunlmnlur on account of the profits of his 
share should lie credited towards payment 
of the money due to him from Kafaat Klmn 
on the sinilpe mortgage. This is a defence 
which it was clearly open to Ahmad Said 
Khan to set up, and it appears to ns that 
the learned District Judge lms misconceived 
the nature of the defence and has excluded 
the evidence by which that defence is fairly 
p.’oved. 


We find that there lias been a litigation 
between Kafaat Klmn and Alinmd Said Klmn 
in respect of the simple mortgage, which 
litigation terminated in a judgment and 
decree of this Court dated May 24th liUl. 
The result of that litigation was that Ahmad 
Said Klmn was held to have been in posses¬ 
sion and enjoyment of the prolits of this six, 
annas share during the years in question 
in the present suit, and was made to account 
for the prolits of the share to Kafaat Klmn, 
that is to say, in the decree which was 
gi\.en Jo Ahmad Said Khan on his mortgage 
as against Ixaiaat Klmn these prolits were 
credited in part payment cf the mortgage- 
debt. The judgment in question was not 
a judgment inter partes so far as the 
present suit is concerned and, therefore, the 
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District Judge thought that it was altogether 
inadmissible. Now under section 43 of the 
Indian Evidence Act a judgment not. inter 
partes may be admissible if its existence 
is otherwise a fact in issue or a relevant fact 
under some other provision of the Indian 
Evidence Act. In the present case Ahmad 
Said Khan's whole defence was tlm the was 
left in possession as lessee by the only person 
who lmd a right to eject him, and further 
that lie was made to account to that person 
for the very profits decreed in bis favour 
by the Revenue Court in the decrees which 
it was the object of the present suit to set 
aside. The judgment in the suit between 
All mail'tin id Klmn himself and Rafaat Khan 
was * just as ' much relevant for the 
purpose of.pmying these facts as would 
have been a receipt' in favour of Ahmad 
Said Klmn signed by Kafaat Klmn. It was 
positive evidence of the most conclusive 
kind that Ahmad Said Klmn did actually 
pay those prolits to Kafaat Klmn. It seems 
to us on these grounds that the finding of the 
learned District Judge cannot be sustained, 
and that the Court of first instance was 
right in dismissing these suits. 

It has been contended before us that, as a 
matter of fact, if further enquiries were made 
into the question in issue, it would be found 
that Masih-ul-lah Klmn as htinlnmlar lias 
actually paid these protits, or some portion 
of them, to Kafaat Khan direct. This argu¬ 
ment is sought to be based on certain 
passages in the judgment of the lower 
Courts in the litigation between Ahmad Said 
Klmn and Masih-ul-lah Klmn, which termi¬ 
nated in this Court's decree awarding Ahmad 
Said Klmn the protits claimed by him. 
There is, however, on the record of this pre¬ 
sent suit no evidence whatever to show 
that Masih-ul-lah Klmn really paid Rafaat 
Klmn any protits on account of the years now 
in question. It seems to us highly improba¬ 
ble that he did so. According to the 
Revenue Records the person entitled to these 
prolits was Ahmad Said Khan, and we 
should require cogent evidence to convince 
us that while the record stood thus, the 
Idmianlar went out of his way to pay the 
protits to Rafaat Khan. In any case if 
there has been dishonesty on the part of 
Rafaat Khan in recovering these protits, 
or some portion thereof, twice over, that is 
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to say, once from the lamhardar direct and 
again from Ahmad Said Khan, that is a 
matter which may be put right by a further 
litigation to which Rafaat Khan would be 
a necessary party. We are, therefore, of 
opinion that these appeals must prevail. We 
set aside the decree of the lower Appellate 
Court in each case and restore that of the 
Court of first instance. The plaintiff must 
pay the defendant’s costs in all Courts. 

Appeal allowed. 


Present: —Mr. Justice Spencer and 
Mr. Justice Tyabji. 

THIRUVATIY1L VATTATH KUNCHU 

ME NON— Defendant No. 1— Appellant 

versus 

VISHNU BARATHIKAL alias 
PAKARAVUR SWAMIAR AVERGAL— 

Plaintiff—Respondent. 

Malabar Compensation for Tenants* Improvements Act 
(I of 1900J, jw*. 3 (3;, 4, 9, 10, 19— Increase in net 
annual value of land , after mortgagee was let into 
possession—Presumption — Improvements — Compensa- 
(ion , when allowed. 

Where the net annual value of a mortgaged land has 
increased since the mortgagee came into possession, 
it may be inferred that it was due to such works 
or products of works as are referred to in sections 
3 (3) and 4 of the Malabar Compensation for Tenants’ 
Improvements Act, unless referable to some other 
causes, [p. 390, col. 1.] 

To entitle a person to compensation for improve¬ 
ments under section 9 of the Malabar Compen¬ 
sation for Tenants’ Improvements Act, he must show 
that either he or his predecessors-in-title effected the 
improvements, [p. 389, col. 2.] 

Second appeal against the decree of the 
District Court of South Malabar, in 
Appeal .Suit No. 944 of 1910, preferred 
against that of the Court of the District 
Munsif of Alathur, in Original Suit No. 

187 of 1909. 

Messrs. J. L. Posario and K. Govinda Marar , 
for the Appellant. 

Messrs. T. E. Eamachandra Aiyar and T. 
II, Krishnasivami Aiyar x for the Respondent. 


This second appeal and the respondent’s 
memorandum of objections coming on for 
hearing on 23rd March 1914, the Court 
delivered the following 

JUDGMENT. — The questions involved in 
this appeal arise out of the operation of 
section 9 of the Malabar Compensation for 
Tenants' Improvements Act, 1900. 

The first point taken before us was that 
the District Judge lias erred in assessing the 
amount of the compensation payable for the 
lands marked A to I series in the Commis¬ 
sioner’s plan and that this error arose from 
his erroneous finding as to the genuineness of 
Exhibit XXIX. The Judge has considered 
the reasons for and against the genuine- 
Exhibit XXIX in paragraph 2 of 
liis judgment and though all his reasons 
may not commend themselves to us we 
cannot reconsider his finding of fact, as we 
are unable to say that there were no grounds 
on which he could have come to the conclusion 
that Exhibit XXIX was not genuine. We 
consider ourselves bound by the finding that 
Exhibit XXIX was not genuine and cannot 

reconsider it. 

Next it was argued for the appellant that 
the Judge has not approached the question 
of the valuation of the improvements on the 
said lands in the manner required by section 
9 of the Malabar Compensation for Tenants’ 
Improvements Act. We agree with this 
contention. Though the Judge has carefully 
considered the evidence, we see great diffi¬ 
culty in extracting any finding out of the 
learned Judge’s consideration of this question 
in paragraph 2 of his judgment and must 
* ask him to return findings on the following 
questions :— 

(1) Whether the appellant or his prede¬ 
cessors-in-title have effected any improve¬ 
ments on the lands A to I series ? 

(2) If the first question is answered in 
the affirmative, then what compensation is 
due to the appellant for the improvements 
effected by the appellant or his predeces- 
sors-in-title ? 

We wish to draw the attention of the 
learned Judge to the terms of section 9. In 
doing so we desire to point out that in a case 
like the present, -where the mortgagee has 
been in occupation since 1845, if it is shown 
that the value of the net annual produce of 
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the bolding has in fact increased since the 
mortgagee came into possession, it may be 
inferred that the increase is owiner to such 
works or products of works as are referred 
to in section 3 (3) and section 4 of the Act, 
unless it appears that the increase in the 
value of the produce is referrable to some 
other cause. The inference need not neces¬ 
sarily be drawn in every case, but there may 
be cases where it would not be proper to 
insist on the tenant proving definitely the 
exact time when the improvements wore 
made. 

The third point taken before us on behalf 
of the appellant was that there is no proper 
finding on the question, what compensation 
the appellant is entitled to receive in respect 
of the lands L and P series. This question 
is dealt with by the learned District Judge 
in paragraph 3 of his judgment. Mis find¬ 
ing might, it is time, have been more explicit 
and might have had more direct reference 
to the point actually arising for decison, ri 
what the present yield of the lands is. Wc 
are unable to say, however, that he has not 
found as a fact that the present produce of 
fhe land is the same as it was at the time 
of Exhibit XIV. We will, therefore, accept 

f hat finding. 

There are cross-objections against the 
District Judge’s decision. One of these 
refers to the compensation for the timber 
trees allowed under section 10 of the Act. 
ft is argued that by the terms of Exhibit A 
the appellant is prevented from claiming 
any compensation and that Exhibit A is not 
precluded from having opeiation with refer¬ 
ence to the timber trees by reason of section 
19 of the Act, as section 19 refers to makimj 
improvements and it cannot he said that the 
improvement caused by the spontaneous 
growth of trees is made by the tenant. If 
is unnecessary to express any opinion as to 
the suggested construction of section 19, as 
we are of opinion that Exhibit A must he 
construed as offering no restriction io the 
right toelaim compensation in respect of (imher 
trees. The words of Exhibit A relied upon 
by the respondent, when they are rend with 
the preceding portions of Exhibit A. seem to 
us to mean that the* provisions about the 
compensation for improvements contained 
in Exhibit A shall not apply to trees. Then* 


is no agreement that trees shall not be 
compensated for at all. 

Next it is contended that the compensation 
of 250 fa no ms referred to in paragraph 3 
of the District Judge’s judgment ought to 
be disallowed, as it refers to improvements 
on lands already fully compensated for 
by tl e decree. It is argued on the other 
band that these 250 fan a ms were allowed 
in respect of improvements on items J and 
K in respect of which no other compensation 
is allowed. We are unable to say whether 
it is so and we will ask for a finding on the 
following question :— 

(3) In respect of what lands is the com¬ 
pensation of 250 fanams referred to in the 
District Judge’s judgment, paragraph 3, 
allowed % t 

The findings should be submitted within 
six weeks from the re-opening of the District 
Court after recess: ten days will be allowed 
for filing objections. 

In compliance with the order contained 
in the above judgment the District Judge 
of South Malabar submitted a negative 
finding on the first issue and on the third 
issue found that the compensation of 250 
fanams is allowed for the lands A to 1 series. 

This second appeal and the respondent’s 
memorandum of objections coming on for 
final bearing after the return of the finding 
of the lower Appellate Court upon the 
issues referred by this Court for trial, the 
Court delivered the following] 

JUDGMENT.—We accept the findings 
and dismiss the second appeal and the 
memorandum of objections with costs. Time 
for redemption is extended to six months 
from this date. 

Appeal awl Memo, of objections dismissed. 


ALLAHAlUD HIGH COURT. 
Second Civil. Aitkai. No. 257 or 1914. 

February 8, 1915. 

Present: — Mr. Justice Ratique. 
KISHEN HALLABH —Defendant— 

Appellant 

% 

versus 

G HU RE MAL AND ANOTHER — PLAINTIFFS-— 

Respondents. * 

Xrijotiablc Instruments Act (XXIV of 1881)—Hand 
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— Consideration—Plaint iff yivimj cridence far ran- 
sidcration — Presumption, whether arises. 

Under the Negotiable Instruments Act it must be 
presumed that when a Hnndi was drawn some con¬ 
sideration did pass, unless rebutting evidence is given 
as to its failure. Bur if the plaintiff himself chose to 
give evidence at the first instance as to consideration 
which was disbelieved by the Court, no such pre¬ 
sumption arises, [p. 392, col. l.j 

Second appeal from the decision of the 
Subordinate Judge of Muttra, reversing that 
of the Munsif of Mahaban. 

Mr. Kailas Nath Katjn , for Mr. S'. K. Dar, 
for the Appellant. 

Mr. K. N. Laghate , for Mr. Benode Behan', 
for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit brought by Ghure Mai, the plaintiff- 
respondent, for the recovery of Rs. 565-13-4 
on the basis of a hnndi. dated August 23rd, 
1910. it was alleged in the plaint that one 
Kanhaiya Lai had drawn the hnndi in suit 
on a Bombay firm in favour of Kishen Ballabh 
and his son Baldeo for Rs. 500, who had sold 
it to the plaintiff for the same amount. The 
plaintiff presented the said hnndi to the 
Bombay firm and it was dishonoured. Subse¬ 
quent to the dishonour of the hnndi by the 
Bombay firm the plaintiff called upon Kishen 
Ballabh and Baldeo to discharge it, who made 
promises from time to time but failed to pay 
the money due on it. Hence the plaintiff 
sued both father and son for the recovery of 
Rs. 500 principal and Rs. 65-15-4 interest at 
six per cent per annum. The claim was 
decreed ex parte on April 16th 1913, against 
Kishen Ballabh but was dismissed against 
Baldeo. On May 3rd, 1913, Kishen Ballabh 
applied to have the ex parte decree against 
him set aside and his application was allowed 
on May 24th, 1913. He denied the claim 
and pleaded that Kanhaiya Lai had not 
drawn the hnndi in suit in his favour and 
that he, Kishen Ballabh, bad not endorsed 
the hnndi to the plaintiff and had received no 
consideration on it. 

The learned Munsif of Mahaban, in whose 
Court the suit was filed, yielded to the pleas 
in defence. He held that it had not been 
proved that Kanhaiya Lai had drawn the 
hundi in suit or that Kishen Ballabh had 
endorsed it to the plaintiff or had received 
any consideration on it. The claim was 
accordingly dismissed. The plaintiff pre¬ 
ferred an appeal which was disposed of by 
the learned Subordinate Judge of Muttra. The 
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latter disagreed with the first Court as to tlie 
sale of the hnndi in suit to the plaintiff by 
Kishen Ballabh. He held that the evidence 
before him proved the sale of the hnndi. He 
agreed with the first Court that the plaintiff 
had failed to prove the passing of full 
consideration, but in his opinion .. some 
consideration did pass on it, probably 
Rs. 125, but could not say for certain how 
much. However, as under the Negotiable 
Instruments Act it must be presumed that 
the hnndi in suit was transferred for 

consideration and no rebutting evidence was 
given by Kishen Ballabh as to the failure of 
part of the consideration, the claim of the 
plaintiff must prevail. The learned Subordi¬ 
nate Judge accordingly accepted the appeal 
and decreed the claim, Kishen Ballabh in 
his appeal to this Court challenges the decree 
against him on three grounds. He says that 
it has not been proved that Kanhaiya Lai 
drew the hnndi in suit or that the appellant 
sold it to the plaintiff. Under the circum¬ 
stances of the present case, as found by the 
lower Appellate Court, no presumption 
arises in favour of the passing of considera¬ 
tion. Moreover it was not necessary for the 
appellant to give evidence in rebuttal on the 
question of consideration, as the plaintiff had 
himself led the evidence on the point and 
it was disbelieved. In support of the first 
objection it is said that the finding of the 
lower Appellate Court is that Kanhaiya Lai 
is a wealthy spendthrift in whose service 
the appellant has enriched himself with the 
help of the plaintiff, who holds many hundis 
from Kanhaiya Lai. The hnndi in suit 
was possibly fabricated by the plaintiff to 
cheat Kanhaiya Lai. And if the appellant 
was perhaps a party to the fraud in endors¬ 
ing it to the plaintiff, no decree should be 
awarded on such a hnndi. The appellant 
did not state in his defence that he and 
the plaintiff had fabricated the hundi in 
suit to cheat Kanhaiya Lai. The sugges¬ 
tion thrown out in the argument now cannot 
be accepted. It is true that he did not 
admit that the hundi in suit was drawn 
by Kanhaiya Lai, but he gave no evidence 
in support of it. If he himself fabricated 
the hundi without the knowledge of the 
plaintiff and sold it to the latter, he, the 
appellant, is liable under it. He, however, 
denies the sale of the hundi to the plai-diff 
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and contends that there is no legal proof 
in support of the alleged sale. The plaintiff 
went into the witness-box and swore that 
the /nun]/, in suit had been sold to him by 
the appellant. He produced two witnesses 
who gave evidence to the same elfect. A 
letter was also produced purporting to be 
written by Balden, the son of the appellant, 
asking Kanhaiya Lai to pay the hinnli in 
suit. The learned Munsif disbelieved the 
plaintiff and his witnesses and while admit¬ 
ting the genuinenesss of the latter, explained 
it by saying that the plaintiff had procured 
it on some pretence.” The learned Sub¬ 
ordinate Judge, however, accepted the 
evidence for the plaintiff in view of the 
letter of JJaldeo and the resemblance of 
the admitted signatures of the appellant to 
Ins signature on the endorsement on the 
h/nuh. I think that the learned Subordinate 
Judge acted on legal evidence and his finding, 
being one of fact based on evidence, eannot 
lie questioned. 


The third objection for the appellant ir 
my opinion must prevail. If no evidence 
had been given by the plaintiff, the presump¬ 
tion that arises in favour of a negotiable 
instrument with regard t) the passing of 
consideration would have held good. Hut 
plaintiff chose to open the case and lenc 
evidence as to the passing of consideration. 
Both the Courts have disbelieved that 
evidence. The learned Subordinate Judge 
holds that some consideration must have 
passed, because in the pm/e trial one of 
the witnesses for the plaintiff said that 
Lis. 125 had been paid to Kanhaiya Lai. 
In the present case the evidence of that 
witness cannot be taken into consideration 
and an inference drawn that some consider¬ 
ation passed on the linn,]/ in suit to 

the appellant. Besides the assumption that 

some consideration passed on the htmli 

m suit to the appellant would not warrant 

a decree for the full amount. As the 

amount paid to the appellant, if any has 

|,ot been proved tl„- ,-laim of *1, 0 pl-.infitV 

mu&t 1ml. 1 allow the appeal, set asi.le the 

decree of the lower Appellate Court and 

resiore that of the first Court, Costs are 

allowed to the appellant nirainst the plaintiff 
respondent. 


A ppm I nil, ir,',]. 


MADRAS HIGH COURT. 

First Civil Appeal No. 1 of 1913. 

February S, 1915. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

RAO RAMA RAO, minor, nv adoptive ' 

mother and next friend, RAO ACHAMMA 

GARU, AND ANOTHER — PLAINTIFFS— 

Appellants 

versus 

NA RASIM HA NAYANINI VARU and 

OTIIE R S — D E F E N DA NTS — R E S PON DENTS. 

1hmin Lair — II ohnr —Adoption — Reversioner — Con¬ 
sent <>i divided members , if necessary—Managing 
member refusing eonsent—Absence of consent of 
miijnritii nj co.parceners — Validity of adoption — Long 
dvliig—Adaptmn made to enable widow to alienate 
property outside Jamily—Rein so l of consent , propriety 

of. 

• 

Where a Hindu dies issueless leaving behind 
him divided and undivided brothers, tin* consent- 
necessary to enable his widow to adopt a son to 
him must be obtained from the undivided membcis 
«*t tin* tamilv, that of the divided brothers l>eing 
immaterial. [ p. 393, col. 2.] 

^ here the managing' member refuses bis con¬ 
sent and the widow does not obtain the 
eonsent ot the majority ot’ the co-parceners, an 
adoption made by her is invalid. A managing 
member eannot be said to have acted from 
improper motives it be declines to sanction an 
adoption made, after long delay of nearly 30 
years, to enable the widow to alienate the property 
outside the family. p. 304, col. 2. 

Appeal against the decree of the District 
Court of North Arcot in Original Suit 
No. U of 1910. 

I 1 AClk.—One Lukshinipathi died about 
»>0 years ago, leaving behind him his widow 
(2ml plaintiff), a daughter, an undivided 
brother, the 1st defendant, and bis two 
undivided sons, the 2nd and 3rd defendants, 
and two divided snp/mhts , Yenkntramana 
Kao and \ enkata Rao. Sometime in or 
about 1908 the widow applied through her 
son-in-law to the 1st defendant to pay her a 
sum of Ks. 10,000 to make suitable provision 
tor her daughter and her grand-children. 

I he 1st defendant offered to pay Rs. 0,000, 
which, however, she did not accept. She 
then applied to him for permission to 
adopt a son to her deceased husband and 
on bis roiusal, obtained tlie consent of the 
2nd defendant and alleging also that she 
bad the consent of the 3rd defendant, 
adopted the 1st plaintiff in 190S, arranging 
with the natural father of the 1st plaintiff 
to her taking absolutely a fourth part of 
her husband s share, The District Judge 
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held that the adoption was invalid. The 
plaintiffs, thereupon, preferred this appeal. 

Mr. L. A. Gouindaraghava Iuer, for the 
Appellants :—It is not necessary to obtain 
the consent of the divided members. In 
the case of an undivided family, the 
consent is to be sought within that family 
alone. Sri Yirada Pratapa Raghunada Deo v. 
SriBrozo Kisloro(l ), Subrahmanyomx .Yenkam - 
ma (2). The refusal of consent by the 1st de¬ 
fendant is arbitrary and illegal. The consentof 
the 2nd and 3rd defendants having been 
obtained, the adoption is quite valid. The 
motive operating on the mind of the widow 
is immaterial. The co-parceners are only 
entitled to consider whether the widow 
wishes to mal e the adoption in the proper 
and bonu fide performance of a religious duty 
and not capriciously. Once the expediency 
or the propriety of the course is established, 
the motive of the widow is not a factor to 
be considered at all. 

Mr. C. Y. Anantakrishna Iyer , for the 1st 
Respondent :—The consent of all the 
members of the undivided family is required 
to validate the adoption. See (ttamnad Case) 
Collector of Madura v. Muttu Yijaya Rangunada 
Muttu Ramalinga Sethupati (3), ( Travancore 

Case) Ramasumi Iyer v. Bhaguti Animal (4), 
and ( Berhampore Case) Sri Yirada Pratapa 
Ragliunada Deox. SriBrozo Kisltoro(l). Again 
the motive of the widow being to alienate the 
property outside the family, the refusal of the 
1st defendant to give his consent to the adop¬ 
tion is perfectly justifiable. The consent of 
the 2nd defendant has been obtained by 
misrepresentation and the 3rd defendant 
never consented at all. 

JUDGMENT.—The question for decision 
is Avhether the 1st plaintiff is the adopted 
son of the deceased Lakshmipathi Nayanini 

Varu. 

Lakshmipathi died about 30 years ago. 
His widow, the 2nd plaintiff, adopted 
the 1st plaintiff on 2nd November 1908. 
The District Judge finds that she failed 
to obtain the consent of Venkatramana 
Rao and Venkata Rao, two sapindas of the 
deceased, who were divided from him. 

(1) 3 I. A. 154; 1 M. 69 (P. C.); 11 Nad. Jur. 188; 
25 W. It. 291; 3 Sar. P. C. J. - e 83; 3 Sutli. P. C. J. ?63. 

(2) 26 M. 627; 13 M. L. J. 239. 

(3) 2 M. H. C. R. 206. 

(4) 8 Mad. Jur. 58, 


He finds further that the 1st defendant, 
who was the undivided brother of the 
deceased and who admittedly refused to 
give his consent to the adoption, did not 
withhold it from improper motives. He 
also holds that the 2nd defendant, who 
gave his consent in writing (Exhibit B), 
did so probably on account of some 
misrepresentation and that the 3rd defendant 
never gave his consent He was, therefore, 
of opinion that the adoption was invalid. All 
these findings are disputed in appeal. 

In the absence of any authority from her 
husband, the 2nd plaintiff was bound to 
obtain the consent of the sapindas. As 
her husband died a member of an undivided 
family, the requisite authority must be 
obtained from the members of that 
undivided family. The question, therefore, 
whether she obtained the consent of Venkata 
Pao and Venkatramana Rao, is immaterial. 
We have also no hesitation in holding 
that the Judge has arrived at the right 
conclusion. We think the Judge is also 
right in deciding that the 3rd defendant 
did not give his consent ' and that the 
letter (Exhibit A) alleged to be written by 
him is not proved. The story told by the 
plaintiffs' witness No. 9 of his having gone 
to the house of the 3rd defendant where 
he found one Subbiah writing a letter, 
which was afterwards signed by the 3rd 
defendant, who told the witness, when he 
was asked what the letter was about, that 
‘ he was writing about an adoption to be 
made’’ by the 2nd plaintiff is improbable. 
The 3rd defendant (defendant's witness 
No. 1) denies that he gave his consent or 
wrote the letter, Exhibit A. He admits, 
however, that plaintiff’s witness No. 2 asked 
him to give his consent which he refused. 
He was not asked to state his reason. 

The 2nd defendant gave his consent 
(Exhibit B). We are unable to find that 
there was any misrepresentation. There is 
no evidence in support of that plea. The 
evidence of the 1st defendant and of his 2nd 
witness proves that the plaintiff’s witness 
No. 2, the son-in-law of the 2nd plaintiff, 
wanted the l*t defendant to give her 
Rs. 10,000, as the maintenance which she 
was receiving was inadequate and she 
wanted to make some provision for her 
daughter and grand-children. Jt was also 
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alleged that the 1st defendant had appro¬ 
priated her jewels. The 1st defendant 
denied the appropriation and offered to pay 
Rs. (>,000 to the 2nd plaintiff, which she 
declined. Some months afterwards she 
sought his consent to the adoption which 
was refused. Thereupon she made this 
adoption in accordance with an arrangement 
with the natural father of the 1st plaintiff, 
the adopted hoy, under which she was to 
get absolutely onefouith of her husband's 
property. There is little doubt, therefore, 
that she made the adoption to get some 
property for herself to give to her daughter 
and grand-children. 


It is contended on behalf of the respondent 
that the consent of all the co-parceners, 
the first defendant and his sons, the 2nd 
and drd, is necessary to validate tin* 
adoption and reliance is placed on the 
observation of the Judicial Committee in the 
Ham nail vase (’A) that it would be unjust to 
allow the widow to defeat the interest of 
the brothers of the deceased husband by 
introducing a new co-parcener against their 
will. Reference is also made to the 
Travanrore judgment, Pa masa mi h/er \. 

Bhngnh Annual (-!•), which lias apparently 
received the approval of the Judicial 
Committee in Sri I inula Prafapa Pagh nnada Pea 
v. $n Bmzn h/shara {{), It is also urged that 
the widow's motive was improper and that 
consent was rightly refused. On the other 
hand, it is urged that all that the 
co-parceners are entitled to consider is 
whether the widow proposes to make tin* 
adoption in the proper and ban a fide 
performance of the religious duty of 
substituting an beir by adoption to ber 
deceased husband, and once the expediency 
or propriety of an adoption is established, 
the motive operating on the mind of the 
widow in making an adoption is immaterial, 
and no weight should he attached to the 
defendants reluxal on improper grounds to 
consent to an adoption. 

We think if unnecessary to decide the 
questions. 


It may be that in an undivided In in if 
tin* consent of the manager, to whom ll 
regulation of all the concerns of the fa mi I 
is delegated by law or by the nemiber 
may be sufficient to validate an adoptioi 
See Sri Virada Prafapa Paghunada Pea v. N, 
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Brnzn Kis/mro (1). Mr. Justice Bhashyam 
A iyangar was apparently of that opinion. Sub- 
rnlinunit/mn x.Venkammn('2). In the case before 
ns the 1st defendant, the managing member, 
has refused his consent. Nor has the 2nd 
plaintiff obtained the consent of the majority 
of the co-parceners, which in certain 
circumstances might be binding on the 
joint family. It is only the 2nd defendant 
who has given his consent. Whether the 
dnl defendant gave any reason or not does 
not appear. The 1st defendant cannot be 
said to have acted from improper motives 
in declining to sanction an adoption made 
after long delay to enable the widow to 
alienate the property outside the family. 
We agree with the Judge, therefore, that 
the adoption was made without the 
requisite authority. We dismiss the appeal 
with costs. The appellant will pay to 
(loverment the Court-fee payable on the 
appeal memorandum. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Sccoxn Civil Appeal No. 857 of 1912. 

January 19, 1915. 

Present: —Mr. Justice Ay ling and 
Mr. Justice Tyabji. 

1\ M. GOVINDAN NA1R-Plaintiff— 

Ai»i*ki.lant 

versus 

M. ATCHUTHA MENON—Dkfendant— 

Respondent. 

Ih'Jitmttt m >h — Act com m it ted outside British India 

ah Courts* —Liability, when 
arises Publication, if regains communication to »ioi* 
prrsais than one--Tart -Luc applicable to torts in 
holm Superior officer , direction of, irhen available 
as plea—Absolute privilege, if available to servants of 
• lolcpeiob nt Sovereign, acting under his orders ami 
in course of their official duties. 

Publication in regard to libel and slander does 
not require communication to more persons than 
one. There need be nothing like 'publication' iu 
the common acceptance of the term. [p. 397, col. 1.] 

Pullman v. Hill S’ (1891) I Q. B. 524; GO L. J. 
Q- b 299 ; (51 L. T.B91; 39 W. R. 208. followed. 

Iu a suit for damages for defamation tho 
fact that the alleged defamation was com¬ 
mit ted outside British India will not necessarily 
take away the jurisdiction of British Indian Courts, 
though it may affect the law to bo administered, 
p. 397. cols. 1 A* 2.] 

According to sections 19 and 20, Civil Procedure 
Code, the residence of a defendant within the territorial 
limits of a Court is sutlicicnt to give jurisdiction 
to it, even in respect of torts committed outside the 
local limits of the jurisdiction of such Court, [p. 897, 

col. 2 J ‘ 
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Halley v. Henry Benham , 2 P. C. 193; 7 Moore P. C. 
(n. s.) 263; 37 L. J. Adm. 33: 18 L. T. 879: 16 W. R. 
998, followed. 

The law of torts not having been codified in 
India and there being no determinate law delivered 
to the Courts by the Sovereign as to the law that 
has to be administered in adjudicating upon a 
personal tort committed outside rho local limits of 
a Court’s jurisdiction, the Court ought ro In* guided 
by the rules of justice, equity and good conscience. 
Consequently a person should not be held liable in 
tort for an act which would be justifiable by the le.v 
loci , or the law of tin* place where the act was done: 
nor should he be held liable unless the act is wrong¬ 
ful by the lex fori, or the law of the country where the 
Court is situated [p. 398, cel. 1.] 

The J/. Moxhant , (1876) 1 P. D. 107 at p. IP; 46 L. 
J. Adm. 17; 34 L. T. 559; 24 \\\ R. 650; 3 Asp. M. C. 
191, Carry. Fraci s, Times ami Co.. (1902) A. (\ 176 
at p. 184; 71 L. J. K B. 361; 85 L. T. 144; 50 \V. R. 
257; 17 T. L. R. 657 and Had v. Gumpach , 4 P. C. 
439; 9 Moore P. C. 241 (x.s.); 42 L. J. P. C. 25: 21 W. 
R. 365; 17 E. R. 505, followed. 

Rogers v. Rajendro Duff, 8 M. I. A. 103 at pp. 130, 
131; 2 \Y. R. (P. C.) 51; 19 E. R. 469; 15 E. R. 78; 
132 R. R. 82; 3 L. T. 160; 9 W. R. 149 (Eng.); 1 Surli. 
P. C. J. 413; l Sar. P. C. J. 755; 13 Moore P. (\ J. 209. 
considered. 

Where an act is wrongful per se, a plea that the act 
was done under the directions of a superior officer, 
not subject to the jurisdiction of the Court, is of no 
avail, though the result of the action will give rise 
to a moral claim of indemnitv as against such 
superior officer. p. 400, col. 2.J 

Where under the authority of the Rajah of Cochin 
an inquiry was held touching an improper 
intimacy alleged to exist between the plaintiff and a 
certain woman, and as the result thereof the 
plaintiff was ordered to be ex-communicated and this 
order was communicated by the snrradhikari ikar or 
the general agent of the Rajah to the superintendent 
of the temple who communicated it to the 2nd 
defendant (respondent) in his official capacity, and 
the latter in his turn handed over a copy of rho 
said letter to the pattamali or manager of the 
temple which lie was bound to do as a part of his 
official duties: 

Held , that the act of the Rajah was absolutely 
privileged and that the defendant was not liable for 
the publication of the libel, [p. 400, col. I; p. 401, 
col. 2.] 


Second appeal from the decree of the 
Court of the Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 
627 of 1910, preferred against that of 
the Court of the District Munsif of 
Chowghat, in Original Suit No. 319 of 
1914. 

FACTS.—-The Rajah of Cochin, having 
satisfied himself from an inquiry held by 
him that the plaintiff had committed adul¬ 
tery with a certain woman, ordered his 
ex-communication. This order was com¬ 
municated for information and guidance of 


and necessary action by the sarvadh ihariaha r , 
or the general agent of the Rajah, to various 
officers of the State and to the superintendent 
of the temple. The latter sent it on to 
the 2nd defendant in the usual course, and 
he in turn communicated it to the pa Hamah’ 
of the temple, as he was bound to do 
in the course of his official duties. There¬ 
upon the plaintiff sued the 2nd defendant 
for defamation. Both the lower Courts held 
that the 2nd defendant was not liable. The 
plaintiff thereupon preferred this second 
appeal. 

Mr. K. P. M. Mr non for the Appellant : — 
The lower Courts erred in holding there 
was no publication. Vide The King \. Bnrdetf 
(l) and 1 allahha v. MaJusndanan (2). 
The investigation being not in accordance 
witli natural justice and no opportunity 
having been afforded to the plaintiff of 
defending himself and clearing his character 
and he having been ex-communicated on the 
bare statement of the woman, the proceedings 
are not privileged and the publication is, 
therefore, libellous. The mere fact of the 
offence being committed outside British 
India does not take away the jurisdiction 
of British Indian Courts to deal with the 
matter. Sections 19 and 20, Civil Procedure 
Code, are significant. The residence of the 
defendant is the test. See also Halley v. 
Henry Benham(S). The issues are not clear. 
Even granting that the offence should be 
wrongful both according to the law of Cochin 
and British India, tlie issues whether the Rajah 
authorised the mrvadhihirialar to publish 
the libel and whether the publication is 
actionable in Cochin ought to have been 
framed. The Cochin law is a question of 
fact and the Court beh»w erred in not 
taking any evidence as to it. The plea of 
the defendant is utterly useless. Vide 
Ungers v. Rajendro Bull (4). The defendant 
bad no business to hand over a copy of 
Exhibit B to the pattamali. That act was 
not authorised. 


(1) 4 B. Alrl. 95; 106 E. R. 873: 22 R. 
St. Tr. (x. s.) 1. 

(2) 12 M. 495. 

(3) 2 P. C. 193; 7 Moore P. C. (s. s.) 
J. Adm. 33; 18 L. T. 879; 16 W. R. 998. 


R. 539; 1 
263; 37 L. 


(4) 8 M. I. A. 103 at pp. 130, 131; 2 W. R. (P.C.) 51 . 
19 E. R. 469; 15 E. R. 78; 32 R. R. 82; 3 L. T. 160- 9 
W. R. 149 (Eng); 1 Sutti. P. C. J. 413; 1 Sar. P. n T 
755; 13 Mos. P. C. J. 209, 
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Mr. C. V. Anantakrishna Iyer , for the 
Respondent :—The defendant’s aR is per¬ 
fectly bona fide and done in course of his 
official duties. The British Indian Courts 
have no right to dictate to the Rajah of 
Cochin how lie should conduct his inquiries. 
His act was absolutely privileged. That pri¬ 
vilege extends to the acts of his servants 
also in carrying out his orders. The question 
whether the investigation is according to 
natural justice or not is quite immaterial. 
The act complained of must be wrongful 
both according to the law of Cochin and 
British India and unless both requisites 
are fulfilled, the action does not lie. See The 


M. Mo.rham (5) and Carr v. 1'racis , Times A 
Company (b). The act is justifiable even .ac¬ 
cording to British Law. Vide Chatterhm v. 
Secretary (f State for India (7), dcnmirc v. 
Delmegc (8) and Xarasimha v. Halwant 
(y). Upon the findings the issues sug¬ 
gested are unnecessary. The act being 
authorised by the law of Cochin no action 
lies in British India. See (Tin* v. Fran's , Times 
awl Company ((>). The report is justi¬ 
fied. See All bn ft v. (Inwral (\mncil oj 
Medical Fdncafion and Fegisf rat ion (10). 
Foyers v. /i ajendro Calf (4) has refer¬ 
ence only to the facts of that case. 
The case in I fart v. Cnmpach (11) is nearer 
the present case. There is no evidence that 
the 2nd defendant was actuated by malice. 
He is, therefore, protected. 


JUDGMENT. 

Tyaiui, J.—One Sridevi Anterjanam of the 
Tha/.hakolam I Horn was suspected of having 
committed adultery. In accordance with a 
custom which is referred to in some detail in 
Vallabha v. Madnsndanan (2), an inquiry 
was held in the matter presided over 
by the Rajah of Cochin within his own 
territory. The inquiry was ceremonious, 


(:>) (1*76) 1 1*. I). 107 ill 1 >. 1 II; 10 I.. .1. A.In.. 17; 

61 L. 'I'. 551): 21 \Y. It. 650; 6 \>p. .\l. (\ 1111. 

(0) (1002) A.C. 176 at p. 1ST; 71 b. .1. K. R. Ml; 
Kf, L. T. I I T; o0 \Y. U. 2.77: 17 T. b. lb 6;,7. 

(7) (18115) 2 <J. R 1*0; (i | b. .1. <>. R. 676; IT lb 
504: 72 b. 'I'. S5S; 51) .1. I*. 500. 

(s) ( 1 * 01 ) A.C. 74 6o I j. .1. 1*. (’.lb);:! b. T. si T; 

60 W. H. 6SS; 55 .1. l\ 5(H). 

(10 27 lb 5S5; 5 Rom. b. lb 661, 

(10) 26 Q. R. I). 100; 5S b. .1 ( t ». R. 6)6; 61 b T. 
5S5; 37 W. lb 771: 54 .1. I‘. 66. 

(11) 4 I*. C, 465); 0 Moor .l\ C. 241 (x. s.) ; 42 b J 
C. 25; 71 \Y. lb 665; 17 K. R 505. 


but hardly in accordance with natural 
justice inasmuch as it consisted in effect 
of a bare statement by the suspected 
woman giving the names of persons whom 
she charged with having committed adultery 
with her. On this statement, without any 
opportunity being given to the persons 
named of defending themselves or rebutting 
the accusation, they were declared to be 
ex-comm nicated. The plaintiff was one of 
the persons purported to be so ex-communi¬ 
cated. 


Subsequently an officer of the Cochin State, 
styled sarradh ikariakar (literally general 
agent), addressed a letter, Exibit B, to the 
Dewan to the effect that the woman ‘‘was 
caused to be brought here after the richarani 

(investigation).and as a decision lias 

been pronounced regarding her real state, it 
has been decided to lodge the above-said 
sadimnam (suspected woman) in a place near 
the Chalakudy oottupura (choultry). As it 
has been ordered to arrive at once at a conclu¬ 
sion regarding the following.that as soon 

as the suspected woman (sadimnam) is brought 
to Chalakudy she ought to be made to reside 
at a place in its neighbourhood, if available, 
if not, she ought to be made to reside in a 
bouse constructed with mud walls and with 
beams, frame-work, door and bolt made of 
bamboos: proper precaution ought to be taken 
so that she may not have an opportunity to 
bold intercourse with any. She ought to be 
provided with expenses at the rate of 9 


cdanyalis of paddy and sundries per diem from 
the oottupura at Chalakudy till the end of 
her time. And that as. ...were implicated 
when the trial of the suspected woman 
(sadimnam) was conducted, arrangements 
should be made to ox-commnnieate the houses 
and the illmns to which they belong so 
that they may not frequent the temple, 
illom y etc., frequented by stainless persons 
and that they may not touch tanks and 
wells, etc. This matter is reported for in¬ 
formation. Thus (written by) Gopala Desi- 
kaehariar, the sarvadhikariar (agent for 
^ ) f your honour.” Exhibit B 

bears endorsements to the effect that copies 
were forwarded to various officers of the 
Stale of Cochin “for necessary action and 
report" or for ‘information and guidance.” 

The plaintiff sued in defamation. As 
against the 1st defendant it was alleged 
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that he had announced, in the course of 
the investigation 1 1 which I have referred, 
that the plaintiff had committed adultery 
with the said woman. The 1st defendant 
is no more before the Court, the suit hav¬ 
ing been dismissed against him, and the 
dismissal upheld by a decision of this Court 
in Second Appeal No. 210 of 190(3. His legal 
position need not, therefore, be further 
referred to. 

The cause of action alleged against the 
2 nd defendant is that he delivered a copy 
of the order, Exhibit 13, to an officer (styled 
the pattamali ), who is in charge of the 
Triprayer Dev us wo hi or temple. It is not 
denied that Exhibit B is defamatory [Cuppn- 
saivim Ch c tty v. Ibraisawmj/ Chetty (12) J and 
it has been found that the 2nd defendant, 
knowing its contents, delivered a copy of it 
to the pattatnah'. The decision of the lower 
Courts that there was no publication by 
the 2nd defendant of the libel is, therefore, 
clearly wrong L Tlie Kmg v. Burdett (lyj. 
Publication imegard to libel and slander does 
not require communication to more persons 
than one. There need not be anything like 
publication in the common acceptance of the 

term ( Pulliuau v. Hill & Co. (13)]. I he fact 

that the investigation above referred to was 
opposed to natural justice [ Vallabha v. 
Madutsudanan (2) and Krislinasami v. Virasami 
(14)] is not at present relevant, for we are 
concerned, not with the question whether the 
plaintiff’s rights or status can, in the Courts 
of Britisht India, be deemed to have become 
altered by the proceedings of a quasi -judicial 
tribunal, such as caste meeting, or under the 
authority of a person recognised by custom, 
as the head or patron of a caste. We have 
to deal solely with the question whether 
the plaintiff is entitled to claim damages 
from the 2nd defendant for publishing or 
communicating a defamatory statement 
concerning the plaintiff. 

In the decision of this question whether 
the plaintiff is entitled to damages for 
defamation, the fact that the alleged defama¬ 
tion was committed outside British India 


(12) 3 Inch Cas. 955; 33 M. (37; 0 M. L. I. 290; 19 

^ (13) (1891) 1 Q. B. 524; 60 L. J. Q. B. 299; 64 L. T. 

691; 39 W. R. 263. 

(14) 10 M. 133 at p. 143. 


will not necessarily take away the jurisdic¬ 
tion of the Courts of British India though 
it may affect the law to be administered. 

With reference to the jurisdiction of the 
Courts, the sections of the Code of Civil 
Procedure that need be considered are sec¬ 
tions 9 -20. Section 9 gives jurisdiction to 
the Courts to try all suits of a civil nature 
excepting suits of which cognisance is 
either expressely or impliedly barred. Sec¬ 
tion 10 prevents a contemporaneous trial in 
several Courts. Sections 11 to 14 bar suits 
on the ground of res judicata. These sections 
are not relevant. 

Sections 15 to 20 contain provisions about 
the place of suing. These provisions are 
based on five considerations : (1) the grade 
of the Court, section 15 ; (2) the situa¬ 
tion of the property to which the suit 
refers, sections 16 to IS ; (3) the place where 
a wrong is done to the person or to 
moveable property, Section 19 ; (4) the resi¬ 
dence or place of business of the defendant, 
section 20 (a), (b) ; (5) the place where the 
cause of action has arisen, section 20 

(c). 

The grade of the Court is not in dispute, 
nor does the suit relate to any property; 
so that sections 15 to 18 do not furnish 
any aid. Section 19 deals with suits for 
compensation for wrong done to the person, 
or to moveable* property, where it is evident 
that ‘ the relief sought can be entirely 
obtained through the personal obedience 
of the defendant” (proviso to section 16). The 
wrongs contemplated may, therefore, be 
referred to as personal torts’. Section 19, 
however, assumes that the tort is committed 
within British India; in such a case, if 
(u ) the tort is committed within the local 
limits of the jurisdiction of one Court and 
(6) the defendant resides or carries on 
business or personally works for gain 
within the local limits of another Court, 
then., both Courts have jurisdiction. Section 
19 is not directly applicable, as the tort 
here was not committed within the local 
limits of any Court in British India. But it 
indicates that the fact that the defendant 
resides in British India, is sufficient to give 
the Court, within whose local limits he 
resides, jurisdiction over suits in tort of 
the nature referred to, though the tort 
may have been committed outside the 
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local limits of the jurisdiction of the Court 
in which the suit is hrought. This indication 
is strengthened by section 2U («), which 
lixes the residence of the defendant as one 
of the determining factors for the choice of 
the Court in a suit on a personal tort : 
and this ground is independent of the place 
where the cause of action arises, clause (c). 

The omission in the Code to provide 
specifically for a case where the defendant 
resides in British India hut is alleged to have 
committed a personal tort beyond the 
limits of Br'tish India does not, however, 
take away the general jurisdiction of the 
Courts in British India under section U. To 
assume jurisdiction where a person resid¬ 
ing within the local limits of the 
jurisdiction of the Court is alleged to have 
committed a tort beyond such limits, is in 
accordance with the principles of Private 
International Law recognised in England 
[Halley x. Henry Jienhaui (3)J. The Code of 
Civil Procedure indicates that the same rule is 
to be followed by the Courts in British India. 

The question of jurisdiction is distinct 
from the question, which law will be 
administered by the Court adjudicating upon 
a personal tort alleged to be committed 
outside the local limits of that Court's 
jurisdiction. The Civil Courts Act, 111 of 

1873, section lb. was not oiled to us, and 
is obviously not applicable; and there seems 
to be no other legislative direction to the 
British Courts in Madras as to the law that 
they have to administer, except such directions 
as are impliedly contained in (lie preliminary 
sections of most Acts, fixing the limits within 
which those Acts shall have effect or be 
enforceable. The law of torts has not been 
codified in India, and we have, therefore, 
no determinate law delivered to the Courts 
by the Sovereign that sets the question 
of the choice of law at rest. The choice of 
law being thus open «o tin- Courts, it is 
obviously in accordance unit justice, 
equity and good Conscience not (■• Icdd a 
poison liable in tort for an act which would 
be justifiable in accordance with the law 
of the place where it is done; nor will t ,Je 
Courts hold a person liable unless the act is 
wrongful by the law of tlm country in which 
the Court is situated, and by which the 
parties would have been governed if the 
IWt had been done within the local limits 


of its own jurisdiction. The law’ is thus 
stated by Lord Justice Mellish in the The M. 
Mnrhuin (5): Now’, the law respecting person¬ 
al injuries and respecting wrongs to personal 
property appears to me to be perfectly settled, 
that no action can be maintained in the 
Courts of this country on account of a 
wrongful act either to a person or to personal 
property, committed within the jurisdiction 
of a foreign country, unless the act is 
wrongful of the law of the country where 
it is committed and also wrongful of the 
law of this country. The cases of Halley v. 
Henry Jienhaui (3) and Phillips v. Ji Iyer (15), 
together with other cases in conformity with 
them, seem to he conclusive upon the subject.’’ 

This judgment is referred to with admira¬ 
tion by Lord Lindley in (\irr v. Francis 
l'I me A (\». (b). 

The argument for the respondent, there¬ 
fore, that there was no cause of action, that 
the occasion was privileged and that there 
was justification for the nets of the 2nd 
defendant, may be conveniently considered 
under two main heads; ( I ) whether the acts 
complained of would have -been justifiable 
if they had been committed in British India; 
(2) whether they were justifiable in Cochin 
under the law prevalent there. 

W it h reference to the first head, the cases 

4 

ol Chaffciti’ii v. Secretary of State for India (7), 
•Irnonrr v. Ih'lincyr (S) and Xarasimha v. 
Hal want (!M have been cited. These deci¬ 
sions and the principles enunciated in them 
are not Aery helpful in the decision of the 
present question. The 2nd defendant can 
justify his act only on the basis of his 
official position ; and as l have already indi¬ 
cated, it he had in his private capacity done 
in British India the acts he is found to have 
done in Cochin, he would have been liable for 
defamation. 

^ ns (lie 2nd defendant, then, justified 
in accordance w ith the law of Cochin in pub¬ 
lishing the libel, as he didin Cochin, by 
handing a copy of Exhibit 1> to the pattamdli ? 
It was suggested that on this question two 
issues should be framed for findings by the 
lower Court. 

(.PAN us there any order by the Rajah of 
1 "Miin that the satcoahikariakar should 
publish the libel r 

U«>) b 1J. 1; 10 1>. £ 8. 1004; 40 L. J. B. 
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(2) Ls the act of publication actionable in 
Cochin ? 

These issues, no doubt, raise detinitely the 
points on which the ultimate decision of the 
case depends, and they have, perhaps, not been 
considered with as great a clearness as the 
appellant desires. But the Subordinate Judge 
finds that the initial inquiry was authorised 
by His Highuess the Rajah of Cochin, 
that Exhibit B is the copj of the Rajah’s 
order communicated to the temple, that in 
the usual course the Dewan sent it to the 
Superintendent of the temple, that the 2nd 
defendant received it in his official capacity 
and gave it (as he was bound to give) to the 
patto.mali, the manager of the temple. It 
is expressly found that the 2nd defendant 
did nothing more. We are bound by these 
findings. But a perusal of Exhibit B itself 
indicates its official nature and supports 
the view that the 2nd defendant was doing 
what his office required him to do in trans¬ 
mitting it from his superior officer to the 
pattamuli. 

in these circumstances it would be useless 
to call for any fresh finding on the first of 
the two questions just mentioned. The Sub¬ 
ordinate Judge has already answered it in the 
affirmative. 

Then it is argued that the act of the 
2 nd defendant might be actionable in 
Cochin, and that whether it is so or not, 
should be determined by specific issue, on 
which the parties may be permitted to 
adduce evidence, and that the law of 
Cochin should be determined in British 
India as a question of foreign law, and, 
therefore, of fact. The appellant’s contention 
is supported by the omission of the Subordi¬ 
nate Judge to determine as a question of fact 
what the law of Cochin is. But the respond¬ 
ent relies on the case of Carr v. Fracis 
Times and Company (6) for the proposition 
that if the act is authorised by the Rajah of 
Cochin, as the Subordinate Judge holds, 
then inasmuch as he is the Sovereign autho¬ 
rity in Cochin and his will must prevail, 
this is sufficient to show that the act was 
justified in Cochin. The question in Carrs 
case (6) was whether the seizure of certain 
ammunition by an officer of the British 
^avy, acting under the orders of the British 
Government, was lawful. The seizure had 
taken place in the territorial waters of 


Muscat, it was justified on tlie ground 
that it was authorised by a proclamation 
issued by the Sultan, the Sovereign Ruler of 
Muscat, and pronounced to be lawful by a 
Court of Enquiry in Muscat, whose deci¬ 
sion was confirmed by the Sultan. Lord 
Lialsbury said in that case : "My Lords, 
the argument on behalf of the respondents 
comes to this, that the Sultan of Muscat is 
not entitled within his own territory to 
say what shall and what shall not be the 

subject of traffic.Here the Sultan has 

pronounced what his law is ; and 1 may say 
at once that, looking at these two documents, 
upon the true construction of which, as it 
appears to me, the whole question turns, the 
Sultan himself has pronounced, by an autho¬ 
ritative declaration, that what was done was 
lawful.” 

Lord Macnaghten said that the real ques¬ 
tion was whether the documents (consisting 
of a proclamation by the Sultan authorising 
the seizure, the certificate of a Muscat Court 
countersigned by the Sultan stating that the 
actual seizure was authorized and legal) 
showed that the act complained of was an 
act done by the Sultan’s authority as his 
act, which he adopted as his own, and 
declared to be legal. He, therefore, answered 
the question in the affirmative. Lord Lindely 
also considered the documents as proving 
that the act was legal according to the law of 
Muscat. 

It is true that, in the present case, we 
have nothing equivalent to the subsequent 
declaration by the Sultan of Muscat that 
the seizure was lawful. But when Exhibit 
B is looked at and the nature of the 
suit considered, it seems clear that the 
absence of such a subsequent declaration 
is immaterial. For here, as I have already 
said, no question arises whether the proceed¬ 
ings in Cochin ought to prevail or to 
have effect in British India. All that has 
to be determined is whether the 2nd defend¬ 
ant was justified in transmitting a copy of 
the document to his official subordinate : his 
act would be justifiable if it appears that the 
Rajah of Cochin authorised the transmission. 
Exhibit B itself leaves no doubt on this 
point. It is in effect the decree of the 
Court of Enquiry presided over by the 
Rajah. To hold that the 2nd defendant 
was liable in damages for defamation fop 
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performing 1 1 is official duty of handing 
over Exhibit B to his .subordinate, would be 
to dictate to the Rajah of Cochin the method 
of procedure in his own territory. This 
the British Courts cannot do. All that 
they can do is to refuse to recognise the 
inquiry as a judicial proceeding affecting 
the rights of a person whose rights or 
status have been purported to be adjudi¬ 
cated upon. As the right of the Rajah of 
Cochin to hold the inquiry in the way 
he chooses has to be conceded, a fair 
report of the proceedings would be justi- 
lied, AH buff v. (lateral Council of Medical 
Education and Resist ration (lo). Much more, 
therefore, would an order based on such an 
inquiry be privileged. 


Much reliance was placed by the appel¬ 
lant on the following statement in Rogers 
v. Rajrndro Duff (4): *‘Ou this state of 
facts it does not appear to their Lord- 
ships material to consider whether the 
demand made on the part of the plaintiffs 
was exorbitant or not, nor whether the 
opinion expressed by the defendant, 
and on which he subsequently acted, was 
founded in good policy, or otherwise. 
Neither does it seem to them to conclude 
the question in the action, that the act 
complained of is to be considered as the 
act of the (lovernment, and that in the 
part which the defendant took in it he 
acted only as the oilicer of the (Jovern* 


ment, intending to discharge his duty as 
a public servant with perfect good faith, 
and with an entire absence of any malice, 
particular or general, against the plaintiffs. 
Kor if the act which he did was in itself 
wrongful, as against the plaintiffs, and 
produced damage to them, they must have 
the same remedy by action against the 
doer, whether the act was his own, 
spontaneous and unauthorised, or whether 
it were done by tlm order of the superior 
power. The civil irresponsibility of the 
supereme power for tortious acts could not 
be maintained with any show of justice, 
it its agents were not personally responsible 
foi them, in such cases the (lovernmont 
is morally bound to indemnify its agent, 
and it is hard on such agent, when this 
obligation is not satisfied; but the right 
to compensation in the party injured is 
paramount to this consideration. Neither 


in the case of damage occasioned by a 
wrongful act, that is, an act which the 
law esteems an injury, is malice a necessary 
ingredient to the maintenance of the action: 
an imprisonment of the person, a battery, 
a trespass on land, are instances, and only 
instances, in which the act may by quite 
innocent, even laudable, as to the intention 
of the doer, and yet, if any damage, 
even in legal contemplation, be the con¬ 
sequence, an action will lie.” 

These words, however, expressly referred 
to the “state of facts” before their Lord- 
ships; the facts consisted of an allegation 
that the deiendant had, wrongfully and 
unjustly and with the intention of injur¬ 
ing the plaintiffs, prohibited the officers 
of the Bengal pilot service from allowing 
the plaintiffs, steam tug to be employed. 
The Privy Council held that the act of 
the defendant was not wrongful, that he 
merely instructed his own subordinate as to 
those whom they should employ under them 
and that this was quite lawful. 

I hey point out that no malice was alleged, 

(lffo). 

In the present ease also, the question 
wonKl be whether the second defendant's 
act was wrongful in itself. It is only 
if the act itself is wrongful: that it 
will not avail the 2nd defendant to 
allege that he acted mi the directions 
ol a superior whose person is not subject 
to the jurisdiction of the Court : in such 
a case the responsibility of the 2nd 
defendant may be enforced in the Courts 
and then there may (as pointed out by 
the Privy Council) arise in his favour a 
moral claim ot indemnity from his superior. 

In the consideration of this point the 
plaintiff cannot put his case higher than 
on the assumption that by banding over 
a copy similar to Exhibit B, the defendant 
himself made the representations contained 
in Exhibit B. 1. • stated that an inquiry 
into the plaintiff's conduct had been held 
and that it lmd been ordered in conse¬ 
quence of the inquiry that certain steps 
should be taken on the assumption that 
the plaintiff had committed adultery. The 
2 nd defendant's liability in transmitting a 
copy of the original of Exhibit B cannot 
be greater than if he had himself com¬ 
municated its contents to the pattamah\ 
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though the repetition of a slanderous 
rumour is actionable as well as its original 
invention [ Watkhi v. Hall (1 6),Tidma» v. 
Ainslie (17)]. Hence a case which is more 
nearly applicable than Roger.s v. Rajcndro 
Butt (4) is Hart v. Gumpacli (11). 

There the plaintiff alleged that the 
appellant, who was Inspector-General of 
Customs invested with the general super¬ 
intendence of a College at Peking, had 
made certain false representations relating 
to the plaintiff, who was a professor of 
the College. Their Lordships say at 
pages 45b, 459, 460, 461: The representa¬ 
tions made by the Inspector-General 
were privileged communications in the 
ordinary sense in which those words are 
understood; that is to say, communications, so 
far justified by the occasion on which they are 
made, that the inference of malice which 
pnvia facie arises from defamatory statements 
is rebutted, and the burden of proving express 
malice thrown on the plaintiff. 

The appellant was entrusted by t lie 
Government with the general superintendence 
of the College and its Professors, and it was 
his duty to make reports to the Tsung-li - 
Yamen upon matters relating to its management 
and welfare. The resignation of Professor, 
his absence from Peking, and any avowed 
disinclination or refusal to perform the duties 
for which he was engaged, were matters which 
it would be within his province to report. 
Reports so made, although defamatory, are 
prima facie justifiable, and the duty of making 
them rebuts the malice which the law implies, 
and renders proof of actual malice, that is, of 
some wrong and improper motive, necessary 
to the maintenance of an action. 

* * * * 

“The Judge ought, therefore, to have 
explained to the Jury the relation and position 
of the parties, and (assuming for the pre¬ 
sent the existence of a limited privilege only) 
lie should have told them that the action 
would not lie if the statements were made 
honestly, and in a belief of their truth, and 
that the burden was on the plaintiff to prove 
they were not so made.” 

* * * # 

“The question is, whether the statements 


are so groundless that they afford evidence 
that the appellant knew and believed they 
were untrue, and acted from malicious motives 
in making them. Their Lordships think that 
the appellant might have honestly believed 
he was reporting what was substantially true, 
and that there is no evidence from which it 
can be reasonably inferred that lie was 
acting otherwise than in the bona fide 
discharge of what he conceived to be his duty. 
Put it is enough to say that it is consistent 
with the evidence that such were his belief 
and motives, in the absence of any proof that 
he really entertained hostile or unfriendly 
feeling towards the respondent. The 
respondent, therefore, falied to sustain the 
burden, thrown upon him by the law, of 
proving actual malice.” 

The answer to this last question (whether 
the 2nd defendant acted with malice) is in 
the present case quite clear from the facts 
proved. 1 he defendant did nothing beyond 
handing the copy of the original of Exhibit B, 
which he had received, to another officer and 
he did so as a part of his official duties. The 
decision last cited no doubt contains the law 
that would be applicable in British India and 
not the Cochin law. It is not, however, 
necessary to consider whether, on the 
materials before us, we can assume that the 
Cochin law is the same as the law applicable 
in British India. For, as I have already 
pointed out, where the cause of action alleged 
is a personsl tort committed outside the local 
limits of the jurisdiction of the Courts of 
British India, unless the act is wrongful 
according to the law both of British India 
and of the place where the act is committed, 
the suit will not lie. 

1 he lower Courts were, therefore, in my 
opinion, right in dismissing the suit against 
the 2nd defendant and the appeal should be 
dismissed with costs. 

Avu.no, J.—I agree. 

. 1 ppea I dism Used. 


(JO) 3 Q. B. 300; 0 13. A- 8. 270; 37 L. 
18 L. T. 501; 10 W. It. 857. 

(17) 10 Ex. 63; 102 R. R. 478. 
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PUNJAB CHIEF COURT. 

Fiijst Civil Appeal No. 890 of 1911. 

March 18, 1915. 

Present: — Justice Sir Donald Johnstone, Kt., 

and Mr. Justice Shah Din. 
Mnsammat ZOHRA JAN alias AKUTAH— 

D K FK N DA NT—AlTE I.I.ANT 

versus 

M"sumawl KAJAN B1BI— Plaintiff, 

A X D OT11E K S — D E F F. N DA X IS — 

R LSI’ON DICNTS. 

Xc<l"l inhlr I list m incuts .1 cf (AA17 •>/ 1881 t, s. J IS 
I’ronussorif note — Prcsn mption ns In ronsiilrrnt inn — 
Onus. 

Imlcr section 118 of tin* Negotiable Instruments 
A el flic initial presumption is that a promissory note 
"as executed for consideration ami the onus lies on 
the executant to prove that no eonsidemtion passed. 

p. 10 T, col. 2 

Where the consideration of :i promissory note was 
stated to he the sum ol Ks. 80,000 hori'on'cil in ash 
by the defendant executant and in the course of the 
pleadings th? plaintiff was constrained to admit that 
t he consideration ns stair.I in tUr pcnnnssorii noli' did 
n >t pass, the initial presumption is rebutted and the 
onus is shitted on the plaintiff to prove allirmatively 
that tie pro-note was executed by the defendant for 
lull consideration. p. 10 1, col. 2. 

First appeal from the decree of the 
District Judge, Rawalpindi, dated the 30th 
June 1911, decreeing the claim. 

1 lie Hon hie Mr. Muhammad Shaft } K. B , 
for the Appellant. 

Messrs. Ikuvhey, Haiti and Snra Ham Sim/h, 
for the Respondents. 

JUDGMENT.—The following pedigree 

shows the relationships of the parties: — 


N.'ihi Publish Mu sum mnt Itajau llibi, alias 
plcfomlant No. 2), Malan (plaintiff). 

i 

Ahdul Karim Mnsammat Zohra .Ian, 
alias Aklitar (defendant No. 1). 


. lie suit mil ,.f which this appeal has 
arisen was brought by (lie plaintilf-respoml- 
ent, Mnsaai maf Uajan liilii alias Malan, 
against Masanimnl Zuhra .Ian alias Akhtari 
wife uf Alaliil Karim, who is the clefemlant- 
appellant, to recover Us. .'10,000 on the 
Mrengtli of a promissory note, dated the 7th 
iMurcJi 1910. Tin's promissory note which is 

marked as Jixhil.it l> A and is printed at 

page of the paperd.ook, is in the following 
terms: — 


T promise to pay on demand or order to 
Mian Nabi Bakhsh, my father-in-law, the 
sum of Rs. 30,000 (rupees thirty thousand) 
double of Rs. 15-,000 (rupees fifteen 
thousand) borrowed in cash by me from 
him without interest, lienee the pro-note. 
Uahore, the (»Sd.) Zohra Jan, wife 

7th March 1910. of Mian Abdul Karim.*’ 

This promissory note was executed by 
Mnsammat Zohra Jan in favour of her father- 
in-law, Mian Nabi Bakhsh, at Lahore on the 
7 th March 1910; and on the same date a deed 
of release, Exhibit D-I, was executed by 
Mian Nabi Bakhsh in favour of Musammat 
Zohra Jan at Lahore in respect of certain 
property situate in Rawalpindi. This deed 
was registered at Rawalpindi on the 8th 
April 1910, and is printed at pages 14 and 
15 of the paper-book. On the 28th April 
1910 the promissory note was assigned by 
Mian Nabi Bakhsh to bis wife, Musammat 
Rajun Bibi, the endorsement being attested 
by Abdul Karim, son of Mian Nabi Bakhsh, 
and it is on the strength of this assignment 
that the present suit has been brought by 
Musammat Rajun Bibi against her daughter- 
in-law, Mnsammat Zohra Jan. Nabi Bakhsh 
was alive when the suit was brought and he 
was impleaded as a pro forma defendant. 
He was also alive when the present appeal 
was instituted bv Mnsammat Zohra Jan, 
but lie died during the pendency of the suit ( 
and his son, Abdul Karim, has been brought 
on the record as his legal representative. 
Nabi Bakhsh was a resident of Rawalpindi, 
and he and bis son were reputed to be the 
proprietors of a firm called Nabi Bakhsh- 
Abdul Karim. Abdul Karim is said to have 
married four wives while he was still very 
young, and Mnsammat Zohra Jan, defendant- 
appellant, is bis lifth wife and was married 
to him in or about 1908. 

On the 22ud April 1909 Abdul Karim 
executed a deed of release, Exhibit D-3, 
(page 4 of the paper-book) in favour of his 
lather under which he relinquished all his 
I’ights in certain properties specified in 
paragraph 2 of the schedule contained in the 
deed, save and except the right to realize the 
rents and profits of those properties during 
the lito-time of his father, it being stated in 
the deed that this right had been conferred 
on him l\y ids father and that he (.Abdul 
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Karim) shall have no right to mortgage or 
sell the property during his father’s life¬ 
time. Certain other properties specified in 
paragraph 1 of the Schedule and valued at 
Rs. 49,500 were given by Nabi Bakhsh to 
Abdul Karim without any reservation, and 
the latter was authorized to transfer the 
said properties to whomsoever he pleased. 
By a registered deed of settlement, dated the 
12th May 1909, Abdul Karim gave part of 
the property covered by the deed of release, 
dated the 22nd April 1909, to his wife, 
Musammat Zohra Jan. By a deed of gift, 
dated the 1st July 1909, Nabi Bakhsh gave 
some more of his property to Abdul Karim. 
These two deeds, dated the 12th May 1909 
and the 1st July 1909, are not on the record, 
but they are referred to in another registered 
deed of gift, dated the 16th July 1909, 
which Abdul Karim executed in favour of 
Miiscimmcit Zohra Jan and by which he 
transferred to her in lieu of dower certain 
properties which he had received from his 
father and which were valued at Rs. 20,000. 
This deed of gift covered the reversionary 
rights of Abdul Karim in the property of 
which the rents and profits he was entitled 
to realize under the deed of release, dated 
the 22nd April 1909. Lastly, Nabi Bakhsh 
executed, as we have seen above, a deed of 
release in favour of Musammat Zohra Jan 
on the 7th March 1910 under which Nabi 

Bakhsh relinquished all the proprietary 
rights which had been reserved to him iii 
the properties specified in paragraph 2 of the 
schedule contained in the deed of release, 
dated the 22nd April 1909. The combined 
effect of the deeds specified above was that 
Musammat Zohra Jan became full proprietor 
of the properties detailed in the deed of 
release, dated the 22nd April 1909, and 
certain other properties, and by the deed, 
dated the 7th March 1910, Nabi Bukhsh 

expressly conferred on her power to transfer 
the properties mentioned in the deed of the 
22nd April 1909 by mortgage, sale or gift. 
The last-mentioned deed of release, dated 
the 7th March 1910, was executed at Lahore 
by Nabi Bakhsh in favour of Musammat 
Zohra Jan after the latter had executed the 
promissory note sued upon in favour of the 
former.^ After the execution of the promis¬ 
sory note and the said deed both Nabi 
Bakhsh and Musammat Zohra Jan left for 
Rawalpindi and there on the following day 


/. c., the 8th March 1910, the deed of release 
was registered. 

In answer to the plaintiffs claim to 
recover Rs. 30,000 on the strength of the 
promissory note in question, the defendant, 
Musammat Zohra Jan, pleaded, inter alia, 
that she had not received a farthing out of the 
consideration money mentioned in the promis¬ 
sory note; that she had executed the pro-note 
under undue influence exercised upon her by 
Nabi Bakhsh; that the real object for which 
the promissory note and the deed of release 
were executed by her and by Nabi Bakhsh, 
respectively, on the 7th March 1910 was 
to defeat the creditors of Nabi Bakhsh and 
Abdul Karim, and that, therefore, she was 
not liable on the promissory note at all. 
The statements of the Counsel for the parties 
were taken down by the District Judge 
before framing the issues, and each side 
gave its own version of the circumstances 
under which the promissory note and the 
deed of release just mentioned were executed 
by Musammat Zohra Jan and Nabi Bakhsh, 
respectively, in favour of each other. On 
the pleading of the parties the District 
Judge framed the following issues: — 

(1) Is the pro-note for consideration Y 

(2) Did not plaintiff give consideration for 
the transfer ? 

(3) If not, can plaintiff still sue ? 

Although no explicit issue was drawn 
with regard to the plea of undue influence 
set up by Musammat Zohra Jan, that plea 
was sought to be established by evidence 
and was pressed in argument before the 
District Judge and the District Judge has 
recorded his finding upon it. 

Upon the issues set out above the District 
Judge has held (1) that the promissory 
note in suit was executed for consideration, 
the consideration being, not Rs. 30,000 cash 
as mentioned in the promissory note, but 
the proprietary rights which were gifted by 
Nabi Bakhsh in favour of Musammat Zohra 
Jan by deed dated the 7th March 1910; 
(2) that the assignment of the promissory 
note in favour of the plaintiff was valid 
having been made for adequate consideration 
and that, therefore, the plaintiff could sue on 
the promissory note and (3) that the pro¬ 
missory note was executed by Musammat 
Zohra Jan as a free agent and not under 
any undue influence. Upon these findings 
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tlit* District .Judge lms decreed tlie plaintiff's 
claim. 

We have heard lengthy arguments hy 
learned Counsel on both sides, who have 
discussed in minute detail the various points 
arising in the case which have been dealt 
with by the learned District Judge in his 
elaborate and carefully written judgment. 
The District Judge has set forth at some 
length the respective versions of the parties 
as to the circumstances under which the 
promissory note in suit and the deed of 
release dated the 7th March 11)10 were 
exec.ited at Lahore, but for the pur¬ 
poses of the present appeal it is not 
necessary for us to reproduce those versions 
in our judgment. In the view that we 
take of the case a great deal of the evidence 
relating to certain facts connected with the 
alleged extra vagant and dissolute habits of 
Abdul Karim, the great influence which bis 
wife, Musain mat Zohra Jan, is said to have 
exercised over him, the financial embarrass¬ 
ments into which the family had been plunged, 
and the unpleasant position in which, 
according to the plaintiff, she and her 
husband, Xabi Bakh.sh, found themselves 
placed m consequence of the alleged machina¬ 
tions ol Mustnn in at Zohra Jan must be 
treated as immaterial. The real issue in the 
case, which seems to us to have been rather 
obscured by the angry controversy which 
has arisen over certain details that have 
been noted by the learned District Judge in 
his judgment, is whether flu* promissory 
note sued upon was executed for ronsidera- 

5 I,m n, ‘ n,, L “'id it appears to us that that 
issue can la* decided without much difficulty. 
As expressly stated in the hotly of (he 
promissory note, the consideration for it was 
the sum of lbs. MUIMiU, which was ho, r need 
iu rash by Mnsammat Zohra Jan from Xabi 
IJaklish witluwl inters/. The words which 
ha\e been ita/irisrd by , ls are rather 

important, as showing what the nature of the 

consideration was which was understood to 
have passed from Xabi Daklish to Mnsam- 
mat Zohra Jan, and on receipt of which the 
latter executed the pro-note. The wordi.i- 
of paragraph 1 of the plaint also clearly shows 
that, according to the plaint, R*.‘ ;U),UO0 
was the consideration for the promissory 
note, and it was not until after the defendant 
Mnsammat Zohra Jan. had denied in her 
pleas that she had received any portion 


of the alleged consideration in cash that 
the plaintiff in her replication stated that 
the consideration for the promissory note 
was, not a sum of money, but certain pro¬ 
prietary rights in immoveable property 
which had been given to the defendant by 
Nabi Bakh.sh under the deed of release 
dated the 7th March 1910. Before the 
District Judge it was argued on behalf of 
the defendant that having regard to the 
provisions of section 92 of the Evidence 
Act, it was not open to the plaintiff to give 
evidence to show that certain rights in im¬ 
moveable property which were gifted by 
Xabi Bnkhsh to the defendant formed the 
consideration for the promissory note, inas¬ 
much as the promissory note was a contract 
in writing, the statement therein that the 
consideration was Rs. JO,000 cash was a 
term of the contract and no evidence could 
be given by the plaintiff for the purpose 
of contradicting, varying or adding to that 
term. In our opinion section 92 of the 
Evidence Act has no bearing whatever on 
this case. \\ e start with the presumption 
laid down in section 11S of the Negotiable 
Instruments Act that the promissory note 
in suit was executed for consideration, and 
the onus lies on the defendant to prove that 
no consideration passed to her under the 


promissory note. To this extent the plaint¬ 
iff has an advantage over the defendant. 
But when we find that in the body of the 
promissory note the consideration for it is 
stated to be the sum of Rs. .‘>0,000 bonvwed 
/u rash by the defendant from Xabi Bakhsh 
mtlnwl interest , and when in the course of 
the pleadings the plaintiff is forced to admit 
that the consideration as stated in the 
promissory note did not pass, in other words, 
when tin* plaintiff admits that the statement 
as to the passing of consideration in the 
shape of Rs. .‘>0,000 from Nabi Bakhsh to 
tin* defendant was incorrect, when these are 
Die facts, is not the Court justified in 
holding that the initial presumption raised 
in favour of the plaintiff by section 1 IS 
ol flu* Negotiable Instruments Act has 
Been rebutted and that the onus has beeu* 
.shifted on to the plaintiff to prove that 
Die promissory note was executed by 
the defendant for consideration, the 
consideration being something else than 
Rs. dOJH'0 in cash? In our opinion the 
answer to this question must be in the 
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affirmative, i. e , that, in the circumstances 
of this case, it was incumbent, on the plaint¬ 
iff to prove affirmatively that the defendant, 
Mnsammaf Zohra Jan, had executed the pro¬ 
note in question for full consideration. 

After giving every weight to the argument 
adressed to us by the plaintiff’s learned 
Counsel, we are constrained to hold that 
the plaintiff has been unable to discharge 
herself of this onus. Her case is that the gift 
of proprietary rights in certain properties, 
which was made to Mnsammaf Zohra Jan by 
^Nabi Bakhsh under the deed of release, 

dated the 7th March 1910, and the value of 
which proprietary rights was mentioned 
in the deed to be Rs. 49,500, constituted 
the consideration for the promissory note 
and that the note is, therefore, valid and 
enforceable. Jn view, however, of the cir¬ 
cumstances attending the execution of the 
deed of release in question and of the 
promissory note, we are unable to accept the 
contention of the plaintiff’s Counsel on this 
point as sound. The persons who were 
present when the promissory note and the 
deed of release were executed at Lahore on 
the 7th March 1910 were, as admitted on 
all hands, Nabi Bakhsh, Mnsammaf Zohra 
*'an and Slier Baz and Bhola Ram, who were 
servants of Nabi Bakhsh. Besides these 
persons, it is alleged by the plaintiff and 
denied by the defendant that Abdul Karim 
also was present on the Occasion. Of these, 
Slier Baz, Nabi Bakhsh and Mnsammaf 
Zohra Jan have given evidence in this case 
regarding the circumstances under which 
the promissory note and the deed of release 
were executed. 

Slier Baz, the first witness for the plaint¬ 
iff, says:— 

1 am plaintiff’s servant. The pro-note, 
Exhibit P-1, was written by Mnsammaf 
Zohra Jan in her own hand at Lahore, at 
the Islamia Hotel in my presence, and the 
contents were recited to me. Her husband, 
Abdul Karim, was present, also Nabi Bakhsh. 
The consideration of the pro-note was the 
proprietary rights of two markets and five 
shops, situated in Rawalpindi, of which the 
estimated value was Rs. 49,500. She had 
the full power of alienating these rights, 
and the rights were those of absolute owner¬ 
ship. The pro-note was written on the 7th 
March, and on the same date Nabi Bakhsh 
gave Zohra Jan these proprietary rights by 


virtue of a document (Exhibit D-l). Both 

documents were written in Lahore, and the 

second was registered at Rawalpindi. * * 

*****” 

Zohra Jan had previously taken only 
the rents of the property: the rights of taking 
the rents had been given by Nabi Bakhsh to 
his son, Abdul Karim, who had alienated them 
to his wife. Nabi Bakhsh was annoyed with 
his son on account of his bad conduct, 
and wished to resume possession. He told 
me he was going to do so. Abdul Karim 
got to hear of this and wanted to conciliate his 
father. He and his wife went to Gujranwala, 
where he was and where I had accompanied 
him. There it was settled that Zohra Jan 
would pay Rs. 30,000 to Nabi Bakhsh in 
return for which she was to get absolute 
proprietorship of the property, and they then 
went to Lahore to consult lawyers and to 
write the necessary documents.” (Page 33 of 
the paper-book.) 

fn cross-examination the witness states:— 

We got to Lahore in the evening of the 
day, and the rukka was written in the evening 
of the next. Lala Hakumat Rai’s professional 
advice was taken about the documents. 
Abdul Karim and Zohra Jan drafted the 
promissory note. I read the rukka when it 
was written. The words ‘i have taken 
Rs. 30,000 from my father-in-law, Nabi 
Bakhsh, by way of loan are correct, but he did 
not give her the money but the property. 
Rukka was written before the deed of release.” 

***** * # # 

‘ The lawyers at Lahore did not advise 
us to omit the consideration for the Rs. 30,000 
in Exhibit D-I, nor to mention the fact of 
cash having been received in the pro-note. 
Nabi Bakhsh and Abdul Karim had settled 
amongst themselves not to mention the 
fact of the consideration in Exhibit D-l.” 
(Page 34). 

Mian Nabi Bakhsh who was also examined 
as plaintiff’s witness says:— 

gave Abdul Karim property worth 
Rs. 50,000 on one occasion and again more 
property worth Rs. 25,000. With the pro¬ 
perty worth Rs. 50,000 were the rights of 
recovering the rents of certain shops and 
markets, but not the proprietary rights in 
them. But I resumed these rights on 
the misconduct of my son and his wife. They 
came to me at Gujranwala and persuaded me 
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to sell them the full proprietary rights of the 
property worth Rs. 50,000 for a Innu/i for 
Rs. 30,000. The hun'h is the promissory note 
in suit. Zohra Jan executed the promissory 
note. She did so because her husband had 
transferred to her the rights 1 had given him 
of recovering the rents. The promissory note 
was executed in a Muhammadan Motel at 
Mahore. We went to Lahore, because it 
was closer to (iujranwala than Rawalpindi. 
I executed the document, Lxhihit D-l, at 
Lahore and had it registered at Rawal¬ 
pindi.” (Rage 3") of the paper-book). 

}[u<«ninmt Zuhra Jan gives the following 
version of the facts relating to the execu¬ 
tion of the promissory note and the deed of 
release : — 

I did execute a pro-note for thirty thous¬ 
and rupees (/.r., in suit) in favour of Mian 
Xabi Rakhsli at Lahore." 

* # * * * 


< * i ** 


Kalu, an old servant of my father-in-law, 
came to me from (iujranwala in order to 
take me there (to (iujranwala). So 1 went 
with him to (iujranwala." 


* 


* 


x< 


My further-in-law and mother-in-law 
then told me that they and Mian Abdul 
Karim were under heavy debts and so they 
wanted to make arrangements for it.” 


‘.V 


v. 

•A* 


S 


I'hen I, my father-in-law, undone of.... 
servants, Rhola Ram by name, also another 
mmishi of his (named Slier Ray.) proceeded tn 
Lahore. We stopped in a hotel at Lahore 
in t he city." 


* 


* 


* 


* 


* 


When we readied Lahore Mian Xabi 
Rakhsli left me in the hotel and himself 
went to consult som > Rleuler. Mian Xabi 
Rakhsli returned after four or live hours and 
said that the Rleader had sent a mmishi 
with him. Mian Xabi Rakhsli said that 
it we billowed (be advice given hv the 
Rleader all will be well. Mian Xabi 
Rakhsli asked me to act up to his 

advice, aid to write out what is told 
to her." 


* 




«i , . 

She asked me to write the ntkbi at th 
dictation of the Pleader's mmishi which I did 
Next day ww came to Rawalpindi. At Rawa 


pindi a document (which was perhaps 
executed at Lahore) was registered in my 
favour." 

* * * * * 

The said document is shown to me. It is 
a transfer-deed, dated 7th March 1910.” 
(Rage 48 of the paper-book). 

In cross-examination witness states :— 

T was not told what the object was to 
get the pro-note in suit executed from me. I 
was only told that it was in order to 
defeat the creditors. L was not told how 
the creditors will be defeated thereby. 
Pro-note was executed at 11 A.M., and the 
document D-l was executed at 4 the same 
evening. It was executed as my father- 
in-law wanted to transfer his remaining 
rights in the property to defeat the creditors. 
Although the transactions at Lahore were 
intended to defeat the creditors, I paid 15 
thousand rupees to the creditors as I was 
told my husband will be imprisoned and my 
father-in-law will bedisgracedand my jewellery 
will be seized. I do not know if any warrant 
of arrest was issued against my husband at 
the time. I was told there was a suit 
pending against my husband and his father 
at (iujranwala." 

***** 

1 got the right to sell the property 
through D-l. I was neutral in the matter 
oi the execution of D-l.- When the pro- 
note in suit was executed, I was not 
told that any property was to be transferred 
to me. 1 was told to execute a fictitious 
pro-note to defeat creditors." 

From the evidence of these three 
witnesses Sher Rax., Mian Nabi Rakhsli 
and Mnnimmat Z dim Jan, it is clear 
that no portion of the consideration money 
Rs. 30,000, passed to Mnsammat Zdira 
Jan under the promissory note in suit; 
that the promissory note was executed by 
her in favour of her father-in-law, Nabi 
Rakhsli, before the latter executed the 
deed of release in her favour; and that 
Xabi Rakhsli and Mnssammat Zohra Jan 
are not agreed as to the object with 
which the two documents were exe¬ 
cuted at Lahore. It is further clear that 
the professional advice of a Pleader was 
taken before the documents in question 
were executed; and we have it on the 
authority of Sher Raz, who is plaint iff *3 
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servant and who was a lawyer's mnnshi 
for about 10 or 12 years, that the real 
facts connected with the passing of the 
consideration were not correctly stated in 
the promissory note and in the deed of 
release, although the Lahore Pleader who 
had been consulted did not advise Nabi 
Bakhsh to mention in the pro-note the 
fact of Rs. 30,000 in cash having been 
received by the executant or to omit in 
Exhibit D-l all mention of the considera¬ 
tion for it being Rs. 30,000. On the face 
of it, then, the transaction evidenced by 
the pro-note and the deed of release is 
highly suspicions, and it becomes necessary 
to scrutinize with some care the reasons 
which have been alleged on each side as 
having prompted the execution of the 
pro-note and of the deed of release, respective¬ 
ly, According to Nabi Bakhsh, the under¬ 
standing arrived at between him and his 
wife, on the one hand, and his son 
Abdul Karim and Mnsammat Zohra Jan, 
on the other, was that he (Nabi Bakhsh) 
would sell to the latter full proprietary 
rights of the properties included in para¬ 
graph 2 of the schedule contained in the 
deed of the 22nd April 1909 for a hnndi 
for Rs. 30,000; and he says that the 
promissory note in suit was excuted 
accordingly at Lahore. If really the under¬ 
standing between the two parties was as 
stated by Nabi Bakhsh, it is exceedingly 
difficult to see why Nabi Bakhsh and 
his son and Mnsammat Zohra Jan and 
Slier Baz should have come to Lahore at 
all, for it was easy for Nabi Bakhsh to 
get the promissory note executed by both 
Abdul Karim and his wife for Rs. 30,000 
in his own favour at Gujranwala, and 
in consideration for this he could have 
executed a deed of sale of his proprietary 
rights in the aforesaid properties in their 
favour and to get the deed registered at 
Rawalpindi. Instead of adopting that 
simple course, they all came to Lahore 
and, after consulting a Pleader here, got 
the promissory note executed by Mnsammat 
Zohra Jan, in which the recital as to 
consideration having passed in cash was 
absolutely incorrect; while at the^ same 
^ime Nabi Bakhsh executed, not a deed 
0 f sale of his proprietary rights in the 
properties referred to in the deed of the 22nd 

^pril 1909 in favour of both his son and 


Mnsammat Zohra Jan, as originally arrang¬ 
ed, for Rs. 30,000, but a deed of release in 
favour of Mnsammat Zohra Jan alone 
without mentioning in the deed that the 
consideration for the release was the pro¬ 
missory note for Rs. 30,000 executed by 
Mnsammat Zohra Jan in favour of Nabi 
Bakhsh. This does not look like a 
transaction which was the result of undue 
influence or of deception exercised or 
practised upon Nabi Bakhsh by Mnsammat 
Zohra Jan; on the other hand, the more 
reasonable inference seems to be that both 
parties were anxious, after taking legal 
advice, to get certain documents executed 
with the object of helping each other 
against the creditors of Nabi Bakhsh and 
Abdul Karim because, as a matter of 
fact, the latter were then placed in an 
embarrassing financial position. 

1 hat this is the true explanation of the 
situation is clear from the evidence of 
Slier Baz and Nabi Bakhsh. Slier Baz 
says in his statement:—“At the time of 
writing the rnkka there was a decree for 
Rs. 2,800 against Nabi Bakhsh and there 
was a suit for Rs. 14,000 also pending 
against him.” (Page 34). 

* * * * # 

Badri Das brought a suit for Rs. 14,000 
against both of them (i.e., Nabi Bakhsh 
and Abdul Karim). There are now two 
suits pending against both of them.” 
(Page 35). 

Nabi Bakhsh is less frank on this point. 
He says:-- 

“ Badri Das of Gujranwala did file a 
civil suit against me. [ had borrowed 
nothing from him. I do not know if the 
amount for which Badri Das sued appeared 
in my account books or not. ” 

* * * * * * # * 

I do not know if any suit was pending 
against me at the time of the execution 
of the pro-note in suit. So far as I 
remember, no suit was pending against me 
at the time. I paid nothing to decree- 
holders. ” (Page 39). 

In an earlier part of his statement at page 
36 he says :— 

“ I owed about Rs. 35,000 to Rs. 42,000 

in the bazar , to get which money in order 

to pay off my creditors I pledged my 
wife’s jewels, ” 
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In cross-examination lit* says at page 
37 : *’ When Mian A1 >*InI Karim executed 

the deed of release in ni.v favour (that is 
in April 1909) I owed thirty <>r Ihirty-twn 
thousand rupees. 

c In re-examination he says at page K) : - 

When I said above that 1 owed thirty 
or thirty-two thousand rupees, I meant that 
I owed this sum to my wife. I borrowed 
from my wife and paid to my creditors. 

It is clear from the above statement of 
Nabi Baklish that he is not telling the 
whole truth about his financial condition 
at the time when the promissory note and 
the deed of release were executed at Lahore; 
and reading his statement with that of 
Slier Baz in the light of attendant cir¬ 
cumstances the only reasonable inference 
that can be drawn is that the parties' 
family was then sulfering from some kind 
of financial distress and that in order to 
extricate themselves from a somewhat 
difficult position they agreed upon a scheme 
under which the family property could be 
saved from the present and prospective 
claims of the creditors. Under this scheme 
Nabi Baklish was to make a gift of pro¬ 
prietary rights in certain property included 
in the deed of -2nd April I MOD to M toannnat 
Zohra .Jan, and the latter was to execute 
a promissory note for Ks. 30,000 in favour 
of the former. Whether this device has m 
has not borne fruit is altogether beside 
the point. The question for determination is 
whether the transaction relating to the 
execution of the promissoiy note and of 
the deed of release 1 of the 7th March 1D10 
was a genuine one or not ; and upon careful 
consideration of the whole material upon 
the record we have no hesitation in coming 
to the conclusion that it was not a genuine 
transaction at all. We an* quite clear that 
the plaint-ill* on whom, in the circum¬ 
stances of this cast*, the onus lay of proving 
that tin* promissory note in suit was executed 
by M iisinn nml Zolira Jan for consideration 
has failed to discharge that onus ; and we, 
therefore, bold that the defendant, Xolira .Ian, 
is not liable on that promissory noli*. 

For the foregoing reasons we accept this 
appeal, and sett ing aside the decree of the 
District Judge we dismiss the plaint ill s Miit 
with costs throughout. 

Appeal acceptr•!. 


BOMBAV HIGH COURT. 

Okioinal Civil Spit No. 494 of 1913. 

November 6, 1914. 

Present: Mr. Justice Beaman. 

Kill MJ l V ASANJ1 and another—Plaintiffs 

errs us 

NARSL DHANJ1 ani> others —Defendants. 

Cause of act ion — li reach of contract of marriage — 
Suit tor damages—Action founded on conspiracy — 
Mat ire — Father's right to breach of daughters engage¬ 
ment according to l[in<ln Lair. 

In every ease founded on conspiracy, malice is 
essential to the givingof a good cause of action, [p. 
It Ml, col. 2.] 

Where a man merely knowing of the existence of 
an unperformed agreement, without malice or the 
use of unlawful means, obtains the benefit of the 
agreement for himself, no action can lie against him 
lor the breach of the agreement or procuring such 
breach, at the instance of the first promisee. p. -II I, 
col. 2.j 

Lnmlcg v. (lye, ( I Soil) 22 L. .1. Q. H. IW, 2 El. A 

HI. 2Hi; 17 Jill*. S27; 1 w. 11. 1412; IIS K. 11. 740; 0o U. 
11. 501, doubted. 

Allen V. /Vo,./, SOS) A. t\ 1; t»7 L.,1. Q. H. 110; 77 
b. T. 717: lb w. II. 25S; (52 .!. I\ :>05; 11 T. L. 11. 125, 
Quinn v. I.cal loan, (IPOD A. C. 405; S"> h. T. 2S0; 70 L. 
A 1*. 7b: :>o W. II. EiO; bo .1. IN 7(KS; 17 T. L. 11. 

7 10. diseu<seil. 

The plaint ill' No. 1 betrollu*d his son, plaintiff 
No. 2,to one ./. J's father sometime alter tlu* betrothal 
married ./ to defendant No. 1. I pon this a suit 
for damages was brought on tin* allegation that 
defendant No. I had conspired with his sisters, 
defendants Nos. 2 and II, and others wrongfully 
to procure the breach of contract of marriage: 

Held, (11 that inasmuch as defendant No. 1 was not 
shown to have known of the betrothal before his 
marriage, no violation of am legal right either l>v 
individual procuration or conspiracy was proved and 
tin* plaintiffs had no cause of action; p. 421, col. 2.] 

t2l that as tinder Hindu l.nw a father may break off 
bis daughter's engagement, should a more suitable 
bridegroom be available, the plaintiffs under that law 
never bad more than a conditional right to the 
fulfilment of the emitnu*t and that, therefore, the suit 
was not maintainable. p. 421, cols. 1 A 2.J 

Messrs. I Vaitia, with him Mr. Janlino (acting 
Advocate- General), for the Plaintiffs. 

Mr. Parar , with him Mr. Setalnul, for the 

I defendants. 

JUDGMENT.—The plaintiffs, father and 
son, sue the defendants for damages alleging 
that the three defendants conspired with each 
other and others, not made parties to this suit, 
to procure the breach of a contract of marriage 
entered into by one Mulji, not a party, with 
tin* plaintiff No. 1 on behalf, respectively, of 
Janmabai, the daughter of the said Mulji, 
and Kanji, the plaintiff No. 2. The material 
nr.disputed facts are that the girl Janmabai 
was formally betrothed by ber father Mulji 
in 1910 to the second plaintiff, the contract 
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being made according to the usages of the 
caste between Mulji and the plaintiff No. 1. 
The terms of the contract were that the plaint¬ 
iffs were to provide Rs. 5,500 worth of orna¬ 
ments for the bride. 

Early in March 1913 Mulji appears to 
have contemplated making another marriage 
for his daughter, as he alleges, because he 
had already broken off the engagement with 
the second plaintiff on account of the plaintiff s 
failure to comply with the conditions of the 
original betrothal. Towards the close of 
March, Mulji went to Calcutta and appears 
to have sounded the defendant No. 1, who was 
then recently a widower. The defendant 
No. 1 is a much wealthier man than the 
plaintiff No. 1 or plaintiff No. 2. 


The defendant No. 1 agreed to marry the 
girl, Jamnabai, who was now rather over¬ 
mature in the opinions of these people to be 

left unmarried any longer. 

Accordingly, on the 17th April, Mulji 
took the girl and a bridal party to Calcutta, 
where they all put up in the house of the 
defendant No. 1. Overtures appear to have 
been made to the local jcnnut that evening, 
but the customary dues were refused. 
The following morning, the betrothal 
ceremony was first performed and thereafter 
the marriage. The result is that Mulji, 
the father of the bride, as well as the 
defendant No. 1, have been ex-communicated 
for breaking off the girl’s engagement to the 
plaintiff No. 2 and marrying her to the defend¬ 
ant No. 1. 

An enormous amount of irrelevant evidence, 
about the past history of the first defendant 
and many other matters, has been accumulat¬ 
ed. It is unnecessary to refer to any part 
of it. There is also much evidence about 
the manner in which the marriage of 
Jamnabai to Nursey, defendant No. 1, was hur- 
ried through, as well as the customs of this 
caste, and the attitude adopted by the 
jamat , the complaint made to the jamat 
by the plaintiffs and the like, the only 
bearing of which upon the points to he 
decided is, that it might heighten the 
probability of the defendant No. 1 having been 
fully aware of the previous engagement 
of the girl to plaintiff No. 2. There is also 
a s-od deal of evidence as to the subsequent 
conduct of the defendant intended to prove 
that he knew very well that lie ha 
deliberately wronged the plaintiffs and 


desired to hush the matter up. Except, 
again, as bearing upon defendants’ knowledge 
of the pre-existing contract, this is im¬ 
material. 

Mulji’s story is that lie had a perfect 
right to break off the first engagement 
when the plaintiffs would not make the 
last three thousand rupees worth of or¬ 
naments, and that lie had, in fact, done 
so after giving them a stipulated time in 
which to fulfil their part of the contract. 
It was only after this, according to Mulji, 
that he offered his daughtei to the defend¬ 
ant No. 1. The plaintiffs deny that they 
ever refused to perform any part of their 
contract and alleged that the father of the 
girl threatened to withhold his daughter 
for three years after the last ornament 
had been made. The defendant No. 1 says 
that he knew nothing at all of the previous 
engagement till after l.is marriage with 
Jamnabai on the ISth April 1913. 

Clearly, if the defendant No. 1 did not know 
of the contract between Mulji and the plaint¬ 
iff's the plaintiffs would have no cause of 
action against him, either as an individual for 
procuring the breach of a subsisting contract 
or as a conspirator with others for the 
same object. And it has caused me much 
doubt since the case was opened whether 
in the facts and circumstances alleged in 
the plaint it discloses any cause of action 
against any of the defendants. It is to be 
noted that the case is laid in conspiracy. And 
surveying the history of the law of conspiracy 
since its origin in the first writ which 
ever issued on such a count in the Civil 
Courts, at the end of the thirteenth century, 
up to such cases as those of Allen v. Flood 

(1) and Quinn v. Leathern (2), it might be 
doubted whether any such action could have 
been maintained consistently with its his¬ 
torical development and theoretical origin 
without an ingredient of malice. No malice 
is alleged on the part of the defendants in this 
case. But ever since Lumley v. tiye (3), which 
was not a case of conspiracy, meie knowledge 

of the existence of a contract, which it was the 
# 

(1) (1898) A. C. 1; 67 L. J. Q. B. 119; 77 L. T. 717; 

46 W. R. 258; 62 J. 1*. 595; 11- T. L. R. 125. 

(2) (1901) A. C. 495; 85 L. T. 289; 70 L. J. P. C. 

76; 50 W. R. 139; 65 J. P. 708; 17 T. L. R. 749. 

(3) (1853) 22 L. J. Q. B. 463: 2 El. & Bl. 216: 17 

Jur. 827; 1 W. R. 432; 118 E. R. 749; 95 R. R. 501, 
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object of the individual or of a body of 
conspirators to get broken, has been held 
in law to be tantamount to malice. So it 
was summarily stated by Crompton, J , in 
delivering the judgment of the Court in 
fjumlen v. (iije (3). Nevertheless it is worth 
noting that even in that case, the pleadings 
alleged malice on the part of the defendant. 
Erie, J.\s dictum appears to have been made 
tlie foundation of the later law, which 
may now be taken to govern in England 
all cases of the kind, whether put on the 
ground of conspiracy in the old sense or 
merely upon the ground of procuring (lie 
breach of a contract, as in Liunleg v. Ui/c (3). 
In the latter class of cases, analogies from the 
old conspiracy action are introduced, probably 
on the supposition that there has still been 
a conspiracy between the defendant and the 
person induced to break the contract. The 
English Law on this subject is extremely 
interesting and the judgments of the 
numerous great Judges who took part in the 
decisions of such cases as Lmnleu v. /»//<* (•>), 
Mogul Steamship Fmnpaug v. Mcdm/nr, llmr 
A (4), Mlm v. Jackson (.”>), Allen v. 
Flood (1) and <Jninn v. Leal hem (3) seem to 
invite the closest analytical scrutiny. Kor 
it can hardly be denied (hat they are full of 
dicta, which are in conflict, and in no case 
can any of the broader generalizations to 
which some of our greatest Judges have com¬ 
mitted themselves be considered as having 
really settled any one definite and consistent 
principle. Erie, J., said that procuring (he 
violation of any subsisting right was a 
cause of action, and the violation of the right 
an actionable wrong. This appears to have 
been adopted either expressly or by implica¬ 
tion by Lords Watson and Macnaghten in 
Allen v. Flood (1) and fjninn v. Leathern {'2). 
Hut when the judgments of all the learned 
Law Lords in these cases come under critical 
examination it will be found, I think, that 
they contain many pieces of questionable 
or at least imperfect reasoning and attempts 
at definition which have not really succeeded 
in defining permanently or universally the 
notions in controversy. On the strength of 


(4) (ls.ij) A. ('. 2"i; lil 1,. J. o. H. jp;,. (;c, | 
LOW. Iky^TA.p. l0 p L 

-eV^i 4 ,' ) L ,l- ;{,0: 1 rh - !) •■«>!!; b. T. 

i J J; 2\ W. ][. HUH. 


these and many other earlier and some later 
judgments, text-sbook writers have settled 
down comfortably on one or two general 
propositions, as for example, ‘‘it is now 
settled law that procuring the breach of a 
contract is a good cause of action,” and 
that “in civil actions for conspiracy malice 

is not but damage is the gist of the aetoin.” 
Lord Esher said in Alien v. Jackson (o), that 
merely persuading a man to break his 
contract with another gave no right of 
action in the civil law, unless it were done 
maliciously. That would make malice the 
gisf of that kind of action, and a fortiori, in 
all conspiracy actions, the gist of the action, 
in one sense. The word “gist” is a bad 
word having but a very loose and ill-defined 
meaning. If the word “essential” be sub¬ 
stituted for it, then we shall see at once that, 
notwithstanding the emphatic dicta of Lord 
Watson and Lord Macnaghten that the in¬ 
tentions of the conspirators mattered nothing 
at all, malice, either express or constructive, 
still remains an essential of all these actions. 
It is not the gist ' of the action in another 
sense of course. That is to say, unless 
damage is caused, a mere malicious attitude 
of mind or a malicious intention will not 
give a cause of action. It is only in that 
sense that it is true, 1 submit, that malice 
is not, and damage is, the gist of the action. 
Nor is it even now strictly true to say, in 
the widest sense, that a man's mental state 
has nothing to do with an action of this 
kind. 1 his is too plain to allow of argument 
''hen we find it universally conceded (and 
indeed this is implied in every pleading) 

that unless the defendant knew of the con¬ 
tract which ht‘ is alleged to have conspired to 
break or the breaking of which he has pro¬ 
cured, no action would lie against him. It 
might he said that knowledge can be proved 
as a tact, whereas intention cannot. Hut in the 
eye of the law intention has to be found as 
a fact in ninety-nine out of every hundred 
criminal convictions and if mere knowledge is 
hold in law to invoke malicious intention 
lor all purposes of an action for damage for 
procuring the breach of a subsisting contract* 
nothing much is gained, in the direction of 
theoretioal perfection at any rate, by pe- 
rempturily ruling out all considerations of 
intention. 1'here is, in fact, whatever th e 
law may choose to presume in its rough 
and ready lushion, a great difference betwee^ 
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mere knowledge and a malicious use of 
that knowledge. But the term “malice” 
in law has long been the despair of all 
clear thinkers, and it is probably too late 
now to attempt to clarify the fog which 
has gathered about this legal concept. 

It may be doubted whether any practical 
difficulty was experienced in administering 
the law governing either (l) conspiracy 
actions, (2) actions for unlawfully and 
maliciously procuring the breach of a contract, 
until Lumleij v. Gyc \i) gave an enormous 
extension to a doctrine, which up to that 
time had been kept within narrow and 
intelligible limits. It is matter of judicial 
history that the decision in that case gave 
rise to much conflict of opinion and grave 
doubts. But Lord Macnaghten took occasion 
to say in Quinn v. Leathern (2) that, in his 
opinion, it was rightly decided. So again 
almost all the Irish Judges first concerned 
with Quinn v. Leathern (2) openly lamented 
the decision of the House of Lords in Allen 
v. Flood (1) as constituting a wide and 
questionable departure from the law as 
it formerly stood. To get anything like a 
clear perception of the entanglements of 
reasoning and the subtle difficulties undeil^ 
ing the judgments in the long series of 
cases usually cited in the later judgments, a 
broad line of cleavage ought, it is submit¬ 
ted, to be drawn and strictly observed bet¬ 
ween actions on the ground of conspiracy 
and heterogeneous actions which have really 
nothing to do with conspiracy at all, but 
have been gradually drawn into the current 
of legal thought and decision on this 
subject by way of analogical illustration. 
For example, the old case of the decoy 
ducks had nothing whatever to do with 
either conspiracy, or procuring the breach 
of a contract. The ground of that decision, 
involving a distinction too subtle, I think, to 
be maintained consistently, was, as far as 
I can make anything out of it, that the 
defendant was liable because his act was 
not only malicious but wrongful in itself, 
being in the nature of a nuisance. Lf he 
had "alarmed the plaintiff’s decoy duck area, 
by firing on his own land in pursuit of 
his own game, it would seem that he would 
not have been liable, but he was held 
liable because he fired for no other purpose than 
to injure and annoy the plaintiff. Similarly 
the Schoolmaster's case [Gloucester Grammar 


School case (6)] was not a case of con¬ 
spiracy at all, but a case of procuring 
the breach of a contract. At least L suppose 
that would now be thought to be its true 
ground, though it might also have been 
presented as an instance of maliciously 
injuring a man in the peaceful pursuit of his 
own trade or profession. It is an interesting 
case, because it appears to me to conflict 
in principle with Lumleij v. Gye (3), and to he 
referable so far as the reasons governing 
the decision go, to the principle of actions 
for conspiracy. Briefly, the formula of all 
conspiracy actions is the same, that A, B, C 
maliciously conspired together to do a 
rightful act by rongful means, or to do 
a wrongful act by wrightful means, or to do a 
wrongful act by wrongful means. Such 
ingredients exhaust, I think, the content 
of the legal notion of conspiracy in the 
civil law. But unless damage was caused 
there could be no action. For then 
it would be merely injuria sine damno. Yet 
it is important, nay, essential to remember, 
that the mere conspiracy per.se , the agreement 
of the defendants, was in itself a wrongful 
act in view of the end aimed at or the 
means by which the end was to he 
attained. And this marks a distinction, and 
a very necessary distinction, to be observed 
between cases of conspiracy and cases of 
procuring the breach of a subsisting con¬ 
tract. Here is a very simple case. If 
A, B, G all sell their cargoes cf wheat, then 
on the high seas, to A”, a speculator, on 
condition that they shall be delivered to 
him at the price agreed on the ships 
reaching port, unless they, A, B, C. had 
before that event chosen to re-sell to 
others. Now, suppose A with the deliberate 
intention of injuring X re-sells his cargo 
to M at a lower price, and so deprives X 
of the bargain. It is pretty clear, I think, 
that no action would lie by X against A. 
So if B and C 9 each for himself and 
without pre concert, did the same, X would 
have no remedy. But if A , B , C maliciously 
conspired together to injure X by selling 
their respective cargos to others, then there 
would have been a case of conspiracy, 
and the facts being so found X would 
have had his remedy against them. It is 
obvious that the damage caused to A” 
would have been exactly the same in the 
(6) (1411) 11 Hen. IV, 47, 
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two oases last supposed, yet in the one 
case, for want of the conspiracy and the 
malicious intent, there would have been 
no remedy, while in the other, because 
of those factors, there would. In such a 
case how could it be said that malice was 
not an essential of the action ? It might 
be objected that here is no conspiracy to 
do either an unlawful act, or a lawful act 
by unlawful means. But I apprehend that, 
according to the understanding of the older 
law, it would be an unlawful act to injure 
a man maliciously in the pursuit of his 
trade, and that merely conspiring to do so 
would be an unlawful means. Whether that 
understanding could be made to conform 
with the law laid down in Allen v. Flood 
(1) And in ()uinn v. Lmthem ( 2 ) is doubtful. 
It is not of course an actionable wrong 
merely to injure a trader by legitimate 
competition, as in the Mo</nl's case (d). There 
was a conspiracy up to that point, but as 
it was held that neither tin* end nor the 
means of the conspiracy were unlawful, 
the action failed. It would have been 
otherwise had the end been to injure the 
defendant maliciously. Had the conspiracy 
been formed not with the sole object of 
beneliting the conspirators by excludin'* 
hostile competition but out of spite to a 
particular person to ruin him, although 
the means employed had been exactly (In* 
same, L gather Irom tin* reasoning of all 
the learned Judges that the plaintilf would 
have succeeded. In a word, tin* conspiracy 
which plus damage gives an action at civil 
law must be a conspiracy which without 
damage would have been indictable. A com 
spiracy to coerce indentured servants to 
break their labour contracts would certainly 
have been indictable, and the whole current 
of conspiracy actions in the Civil Courts 
shows how directly they are derivable from 
the peculiar sentiments with which the 
Legislature long regarded the relations 
created by contract between master and 
servant. It may, however, be doubted whether 

an action could have been brought in the 
Civil Courts for conspiracy to procun* the 
breach of a great number of other contracts 
or whether, in fact, any such case ever 
has arisen. Vet it is extremely hard to 
hnd any distinction in principle. There 
would at least, be this refuge, which is 
denied to those who would seek a complete 


and satisfactory delimitation of the principle 
to which effect was given in Lnmley v. Gye (3) 
that, in the former cases the act of conspiring 
might be declared to be a wrong in itself 
while in the latter there is no such dis¬ 
coverable element. It is obvious too that the 
use of the term “procuring" suggests a 
distinction between cases in which the 
defendant’s motive must, on the facts, have 
been malicious in the widest sense, and others 
1,1 using language in its ordinary 

sense, it could not have been. Here is 

another case. .1 sells a piece of land to P /? 

desires the land. Knowing that A is a strong 
temperance man, and that P means to put 
up a gin palace on the land, U informs A of 

P\s intention, with the result that A refuses 

to sell the land to P; and afterwards sells it 
to /h It is clear that, according to Lord 
Alacnaghten's understanding and application 
" J - s l,l( -tum, li would be answerable 
<» / in an action for procuring a breach of 
contract. And so lie would, presumably if 
be bad merely offered .la higher price. 

I hen the case would seemingly Imve been 
Oil all fours with Lnmley \. One (3) in all 
material particulars, lint wouid an action 
be r 1 crimps it would now, but it may be 
doubted whether it would before Lnmley v. 
Oye (3). In the case supposed, if instead of 
the representation having been made to A by 

II !llone . ,n llis own interest and without 
nny particular malice against /’, li, C D bad 
conspired to deprive /* of bis bargain in 
this way, and had, in furtherance of the 
conspiracy, made the same representation 

tl,l ' n ,f action would have lain 
against /,’, (', /) „f the suit of P, it would 
i.i\i icon based on the conspiracy, and 
imp mi malice. Again, if no representation 
bml been made to .1 but li, l\ /) hnd, ns a 
syndicate, desired to get the land and lmd 

!' tM( a l, ^ u ‘ r l >na * Hum that agreed upon 
between I and /', would this have been an 
actionable conspiracy p L doubt it, and I 

, l ; ,,|u ’ vo ‘-1‘nt any case of the kind can 

X Y f,,uml - ' t>( if <\ P knew of the contract 
a "un .1 and /’and deliberately induced 

' l,v nl |m-big n highei price to break it, the 
case bills within tlm terms and principle of 
u u\\ laid down by Lord Macnaghten. 

hm ‘ ,s a la| W n«d quite perceptible differ- 
line ietween all such cases of one or more 
individuals trying to get something already 
contracted for by some one else for them 
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selves, and all true cases of actionable con¬ 
spiracy. But as the terminology of the most 
authoritative judgments stands at present, 
it is difficult, if not impossible, to express 
that difference in the terms of any constant 
principle. Because the one real and substan¬ 
tial criterion, namely, the motive, the 
malicious motive, has been peremptorily 
ruled out. But even were that still left for 
use, it would not suffice. Take such a case 
as this. A has a valet B who has agreed to 
serve him for a year. A particularly desires 
the services of B. He does not know A and 
has no malice, except in the most extended 
legal sense of that term, toward A. He 
offers B higher wages, and B deserts A after 
three months of the term agreed upon have 
expired. The ground of M’s action against 
A would now be, in the words of the old 
writ, per quod servilium amisit. And presum¬ 
ably this was the ground of the decision in 
Lumleij v. Gye (d). The same writ would 
serve in an action for seduction of daughter 
or female servant, but it takes us far from 
the ground of the action in conspiracy. Still 
it may help to bridge the chasm between 
true conspiracy cases and cases for procur¬ 
ing the breach of a subsisting contract. As 
a limitation as well as an explanation it may 
here be of some service. It might be con¬ 
tended that in the two first hypothetical 
cases put, the plaintiff analogically had lost 
the use of the corn or the land and so the 
actions were referrable to the same principle. 
In all cases of the Lumley v. Gye (3) class, 
there must be taken to be an existing con¬ 
tractual relation already entered upon and 
in part performed, before it is broken at 
the solicitation or by the conspiracy of 
the defendant or defendants. It is true 
that we are here met at once by a fresh 
difficulty. For it has often been said in 
conspiracy cases that it makes no differ¬ 
ence whether the object of the conspiracy 
be to break off exsisting contracts, or to 
prevent the making of fresh contracts. And 
this is intelligible when we bear in mind 
the nature of the conspiracy itself, and its 
malicious direction 'against the plaintiff. 
But it certainly would not be true if ex¬ 
tended for the purposes of theoretical con¬ 
struction to such a case as Lumley v. Gye (3). 
Had there been no contract between Wagner 
and Lumley, it is clear that Lumley would 
have had no cause of action again Gye 


merely for outbidding him and so securing 
the services of Miss Wagner for himself 
And I think that is universally true of every 
case properly restricted to the procuring by 
a single person of the breach of an existing 
contract for his own benefit. If 1 am so far 
right, we come in sight of something like a 
real distinction which might be embodied 
in a general rule. Leaving aside for a moment 
cases of conspiracy, and confining ourselves 
to cases of procuring a breach of con¬ 
tract, it would then appear that such 
procuring is onlj' actionable at civil law 
when the contract is of a peculiar kind 
already partly executed and partly to be 
executed. Even if it is so, it is extremely 
doubtful whether any logical ground could 
be discovered apart from conspiracy, and 
analogies drawn from that action, upon which 
to justify actions of the limited kind mention¬ 
ed. It would, for example, be a nice and 
over-refined distinction to say that if A 
desiring to obtain the services of B's valet 
should tempt him away from B a day after 
he had actually entered upon his service to 
B there would he a good action at B ,s suit 
against A, but not if A had so tempted B's 
servant after making the contract of service 
to break it one day before entering upon it. 
But the latter case is in no way distinguish¬ 
able from any other case of procuring the 
breach of a contract. Eliminating malice, 
conspiracy, wrongful means and all such 
special factors, it would come to this, either 
all procuring the breach of a contract known 
to the procurer to be subsisting is actionable 
or none is. Subject to the eliminations just 
suggested, it is submitted that the proper 
answer is that none is. An article is to be 
sold. A, the proprietor, agrees to sell it to 
B on the next day. A who greatly desires 
the article, comes to A and offers him £ 500 
more than B had offered. A accepts and 
breaks off his agreement with B. Now if 
A knew of the agreement with B he would, 
according to Erie, J.’s rule applied by Lord 
Macnaghten, be liable to B in an action for 
procuring the breach of M’s contract with B, 
but if he did not, he would not be liable. 
Yet the damage to B would be exactly the 
same. The basis of such an action is clearly 
revealed to be malice (which is a consider¬ 
ation I wish to have excluded in any attempt 
at a reasoned theory of these actions). For 
if A knows that B has a prima facie right 
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t<> obtain an article which lie wishes to obtain 
for himself, lie is presumed to act maliciously 
towards Li in inducing 1 .4, the owner of the 
article, to break off his bargain with Li. 
Hut this is a mere abuse of ordinary language 
t" cover inexact thought and get over a 
difficulty which has always been felt but 
rarely expressed, in this grouping a com¬ 
plex of notions loosely under the dictum that 
knowledge in all such cases is equivalent to 
malice, the Courts have thrown a very wide 
net indeed, so wide as to embrace every 
case in which a man knowing of the existence 
of a contract between two others, persuades 
or induces the promisor to resile from his 
contract. Feeling this inconvenience, to use 
no stronger term. Judges have enwrapped the 
bare doctrine in a cloud of qualificatory 
phrases explanatory, or intended to be ex¬ 
planatory, of justification. The action will, 
it appeal's, always lie, but it is a good 
defence in the absence of malice, etc., to show 
that the defendant was justified in procuring 
the breach of the contract. What does or 
does not amount to justification is now 
shrouded in such a mist of words an 1 
phrases that it may be neglected for all 
purposes of scientific examination. Hut there 
is more in the bare doctrine which needs to 
be scrutiniz?d. In the first place, it seems 
to ignore altogether the freedom of the will 
of the first promisor. When the Courts 
speak of the invasion of an existing rigid, 
it is pertinent surely to inquire what are 
the limits of the rigid. The right of .1 to 
flic performance oi an agreement entered 
into between himself anil Li at the bands of 
Li is a tolerably clear and definite notion. 
As between these two, .1 who seeks to enforce 
the right is the person of inherence and 
H the person of incidence. Outside persons 
have nothing to do with it, for (hem (lie 
right does not exist. If J chooses to deny 
li his right or Li chooses to deny .1 bis 
right, each is at perfect liberty to do so, 
subject to a claim for compensation in dam¬ 
ages, or, if need be, specific performance. In 
the case supposed. A being (he person of 
inherence, li may refuse to perform bis part, 
and A has hi* ordinary remedy. If is only 
supposition that li ui||j s v il 
by another so that he is u<> longer a free 
agent, that there could be any legal logical 
ground for the doctrine that the refusal of 

B to perform his part of the contract, thus 


invading” or “violating’’ A s right, gives 
-1 any cause of action against anyone else 
than B. That is where the old conspiracy 
action takes its stand. It supposes that a 
combination of persons may so oppress the 

will of one or more other persons that they 

cease to be free agents, and their acts are, 
therefore, really the acts of the conspirators 
who are, therefore, rightly made answerable 
to the aggrieved person. In contract the 
law assumes that men are perfectly free, it 
is only he who makes that can break the 
contract. And again it is only on the assump¬ 
tion that a third person or persons has depriv¬ 
ed him of free contractual will, and so sub¬ 
stituted his or their will for that of the 
original contractor, that these outsiders could 
be regarded as answerable in his stead to the 
person aggrieved by the breach. But where 
there has been no combination or conspiracy, 
it is plain that ordinarily no such reason 
could apply. There might be a case, in 
which the person procuring the breach 

of the contract ‘stood in such authorita¬ 
tive relation to the first person of in¬ 

cidence that the breach might fairly he 
attributed to the substitution of his for 

the will of the contracting party. No 

case of that kind has yet, as far ns I 
know, come before the Courts. And the 
reasoning I have ventured to suggest is 
entirely ignored in the broad, loose generali¬ 
zations which cover the decision in the 
l.umlcy v. (Ii/c (.*») class of eases. It is sub¬ 
mitted that where a man merely knowing 
<>f tlie existence of an unperformed agreement, 
without malice or the use of unlawful means, 
obtains the benefit ot the agreement for 
himself, no action can lie against him 
I or the breach of the agreement of pro¬ 
curing such breach at the instance of the 
firM promisee. It is clear that there is no 
principle of law, nor any logical reason 
why such an action should be maintainable. 
I he wrong done to the aggrieved person 
has been done voluntarily by the first 
promisor, not by the person with whom 
lie has entered into a new agreement. It 
,s by transferring the doctrine of 

abetment Irom the criminal to the civil 
b'" I bat any colourable reason could be 
add act'd in support of actions. A man 
who induces another to commit a crime is 
himselt a criminal in the eye of the law. 
l>ut by no parity of reason could it be argued 
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seriously that a person who induces another 
to give him the benefit of a contract, which 
he had formerly promised to someone else, 
should be answerable civilly to that third 
person. For, the same harm would be 
done to the first promisee whether the 
second promisee knew or did not know of 
his right. In the former case, on this 
line of reasoning, he is to have, in the 
latter he is not to have, a good action. 
Transpose this again into the criminal law 
of abetment and absurdity is patent. The 
cases of interference with existing con¬ 
tractual rights in operation, such as templ¬ 
ing a servant away from his master during 
the currency of the term of service, do 
not fall within the definition, since the 
agreement is already in part executed. 
And for all I can see there is no reason 
to make an exception of cases in which 
after a contract for service has been made, 
but befoie it is entered upon, some one 
else tempts the servant to break his agree¬ 
ment. 

Turning again to Erie, J.'s dictum, so 
much approved later by some of the very 
greatest English Judges, let us see how 
in that later application it stands analysis. 
Procuring the violation of an existing right 
is a cause of action, the violation of the 
right is an actionable wrong. Now when 
the party aggrieved is seeking his remedy 
for the violation of his right (in the 
class of cases I am considering the breach 
of a contract), his whole action must pre¬ 
sumably be referred to its cause. In othei 
words, he must sue the procurer of the 
violation but allow the actual violator, his 
promisor, to go scot-free. It can hardly 
be contended that he has a two-fold remedy 
against both, the procurer of the breach 
and tlle breaker of the contract. Nor, I 
believe, would it be argued that he can sue 
them together jointly und severally. If 
he first sue his promisor for damages on 
the breach, what becomes of his cause of 
action against the procurer > And if he 
elect to sue the procurer of the breach, 
is the actual breaker of the contract to 
be exonerated ? It may be answered that 
this is exactly what happens when actions 
for conspiracy to injure by causing others 
not to make contracts with the plaintiff are 
successful. It is not the servants arid 
would-be customers who are sued, but the 


conspirators who have induced them to 
break their contracts or withdraw their 
custom, etc. True, but the reason for 
this is simple and does not apply to 
such cases as I have in view. By the 
act of their conspiracy to injure the plaint¬ 
iff, and attain that end by bringing about 
unlawful acts or the use of unlawful 
means, they have done the plaintiff a civil 
wrong entirely distinct and separable from 
the particular wrongs done him by the 
several persons upon whom the conspiracy 
has taken effect. Nothing in the least like 
this happens where a person, knowing of 
the existence of a former agreement, merely 
takes a fresh agreement from the promisor 
of the former, although he knows also 
that doing so must involve the breach of 
the first agreement. Two elements at least 
are essential in the former action, the 
combination and the direction of its collective 
activity by means unlawful or lawful to 
an unlawful end, the malicious injury of the 
plaintiff. In the class of cases I am dealing 
with, one of these elements is entirely 
wanting and the other can only be import¬ 
ed by a very large and loose expansion 

of the legal notion of malice. If the 

underlying idea is that an abettor of a 
civil wrong should be liable to the person 
suffering it, just as in the criminal law 
an abettor is as punishable as the principal 
criminal, we need only turn to Erie, J.’s 
dictum and the practice founded upon it 
to see how completely the analogy breaks 
down. For here the abettor and the 
principal are not equallj liable, but one 

or the other is to be selected as the 

wrongdoer, while the other, usually the 
principal, is absolved. The criminal abettor 
could not possibly procure the crime un¬ 
knowingly, but the -civil abettor might 
bring about exactly the same injury and 
damage to the aggrieved party to the 
first, contract without ever having heard 
of him or his contract. Apart from con¬ 
spiracy, which is an indictable offence and, 
therefore, a wrong in itself, it may be 
doubted whether the act of a single in¬ 
dividual not prompted by malice nor 
suppoitecl by unlawful means, resulting in* 
the breaking of a contract which he knew 
of and the making of a subsequent con¬ 
tract with himself for his own advantage 
would, in strictness, give the first promisee 
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any cause of action against him. in this 
connection it has often been argued in the 
Courts that there can he no conspiracy 
to do that which, if done by one member 
of the conspiracy alone, would not be an 
actionable wrong. This entirely overlooks 
the fact that the conspiracy itself is a 
wrong. No man is to be made the object 
‘>f a conspiracy, although every man is 
free to play for his own hand by lawful 
means. It must be acknowledged that 
some of the greatest English Judges who 
have refuted this argument appear to have 
missed the point and strayed into reason¬ 
ing, which, with deference I submit, is 
unsound. 

Briefly, the position arrived at by this 
reasoning, that acts done by .1, B, (\ 1) and 
A* in concert and furtherance of an end, 
not necessarily unlawful in itself, may give 
the person against whom they are directed 
a cause of action, though, if the same acts 
were done by X alone, they would not ; 
in other words, that merely collective action 
can give an act a new quality of wrong¬ 
fulness, which it would not have had but 
for the fact that it was done by many 
instead of one. And the ground of reason 
upon which this is supported is that a 
man may well resist or ignore the attacks 
of a single man while lie might be forced 
to succumb to the oppression of numbers. 
Both the reason and (he conclusion, so stated, 
are false. Lake a simple illustrative case, 
that of an actor complaining ot a conspiracy 
maliciously to hiss him olV the stage and so 
injure him in his profession. Let us suppose 
that there are two hundred persons in the 
conspiracy who have all agreed to hiss the 
actor as soon as he appears. Let us suppose 
that the entire audience consists of a thousand 
persons. The conspiracy being proved, 
and its object also being |moved, namely, 
to injure maliciously the plaintilf, the means 
h.V which that end is attained may be 
wrongful in themselves or they may be not 
wrongful in contemplation of Jaw! Lvery 
person attending a place of public entertain¬ 
ment, and honestly disapproving of any of the 
actors, hn.su right to express hi.s disap|>ro\ u I 
b.V hissing. I’lie hissing u ,• .<r i> mu a 
wrongful act, ll one of the two hundred 
conspirators alone hissed, this might pass 
unnoticed, it might do the aelor no harm. 

According to the reasoning under considera¬ 


tion it would be a harmless act giving 
rise to no cause of action. But done in 
concert with hundred and ninety-nine 
others it is now held to be a wrongful 
act. Tin’s is a plain fallacy. The act does 
not change its character because repeated 
by many. If the whole two hundred 
without any pre-concert, honestly hissed 
together, the total hissing would be as 
indifferent in the eye of the law as the 
hissing of each of them. Add the eight 
hundred non-conspirators making up the 
audience, and suppose that the whole 
thousand were so displeased with the 
actor's performance that they all hissed 
him, would lie have any cause of action 
against them r Certainly not. The wrong 
which is the ground of his action does not lie 

m the means used but in the end attained. 
He would he far more injured by the 
spontaneous and honest hissing of a thousand, 
than by the concerted and malicious hissing 
of two hundred, yet lie would have no 
cause of action. The truth is that if the 
hissing of the two hundred, in furtherance 
of a conspiracy, was a wrongful act, then 
the hissing of each one of them for the 
same purpose would he just as wrongful 
an 5H ‘t- ^ the proposition is meant to 

apply to the wrong actually done, then it 
comes to no more than this, that one man 
might not have been able to do a wrong 
which many in combination might. But 
il the wrong were actually done by a 
single person with the same intent and by 
the use ol the same means, as it might 
have been done by two hundred, it is 
impossible to liml any distinction between 
the cases ; the result in either must be the 
same in the eye of the law, if we eliminate 
the important tact that conspiracy is -per so 
an otlence, and so of course a material 
ingredient ot a civil wrong. If it is lawful 
lor A alone to induce a man not to sell his 
hind to another, not to make a contract 
"iih another, or to exclude him from a 
new lid | ,,f competitive enterprise, it is 
equally lawful for twenty or a hundred 
nit*n without pre-concert or malice to do 
ibe same. It is true that the combination 
tw., hundred might achieve what one ot 
their number alone could not. But this 
pro-supposes conspiracy. It is also true 
(bat 11u» collective but uot concerted or 
malicious action iff two hundred might 
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similarly achieve a result which any oneof them 
singly would have failed to achieve. But 
here no one can doubt but that no action would 
lie against any one ol them singly or all 
together. In the hissing case, just given, 
every one of the two hundred would be 
as liable as anj r other or all together if it 
could be proved (a) that he was actuated 
by malice, (/;) that his act caused damage 
to the plaintiff. For this, like so many 
other cognate cases, is really a case of 
privilege in the first instance, la tor displaced 
by proof of malice. It will be found on 
analysis that the reasoning of all the 
eminent Judges who have dealt with this 
argument resolves itself into this, that 
given a wrong aimed at, many may succeed 
in inflicting it Avhere any single person 
would not. But this is quite a different 
conclusion from that I have stated, namely, 
that what done by a single person would 
not be a wrong at all would be a wrong 
if done by a number of persons in concert. 
The only possible ground for any such 
distinction is that the fact of combination 
or conspiracy is a wrong per se. And this 
is not very logical either when we turn 
to the ordinarily accepted definitions of 
conspiracy.” There could be no indictable 
conspiracy except to do a wrong act or 
use wrong means to do an act not otherwise 
wrong. Nor could there be any civil 
action for conspiracy unless (a) a wrong 
act had been done or (b) wrong means 
had been used. Now we see ex ri 
terminorum , that in the first case there 
could be no valid distinction between the 
case of one person acting alone and the 
case of twenty people acting together, for 
to give a cause of action a wrong must 
have been done. And a wrong must always 
be a wrong whether done by one or by 
twenty. No case, therefore, can possibly 
be put under this head in which a wrong 
done to an individual by conspiracy would 
not also have been a wrong if done to 
him by any given member of the conspiracy. 
If it is wrong for fifty men to prevent 
servants going into A 's service, it must 
equallj r be a wrong for one man to do so. 
But it is argued that apart from the 
conspiracy, it is a fair fight one man 
against another, and no wrong would be 
done to A by X merely seeking to engage 
servants whom A desired. Neither for that 


m it ter would it be a wrong if done by 
the fifty, did not the conspiracy and the 
implied malice introduce new elements. 
If without malice and solely in bis own 
interests A tried to corner tbe Jab? ur 
market, be would have given A no cause 
of action; hut then neither would X plus 
forty-nine others. This was in effect the 
ground of the decision, as 1 understand it, 
in the Mogul'; s* case (4). But if the object of 
the fifty was malicious, merely to ruin J, 
and this coulcl be shown from the facts 
of the combination and its subsequent 
action, A might have his action. But in 
like circumstances 1 do not see why lie 
should not have his action against X 
alone. The difficulty would then be to 
prove the malice, since there would be no 
starting point of a conspiracy to injure .1 
in his trade. It would be hard indeed 
in such a case, as Lord Macnaghten and 
Lord Watson have said, to expect the 
Courts to pry into a defendant’s soul and 
get at the hidden motives of conduct not 
unlawful in itself. And this brings us to 
the B category. Given an end not unlawful 
in iteslf, the means used to attain it by a 
single man could only be less wrongful 
than those employed by fifty men because 
they would be less effective, in other 
words, would fail of attaining the desired 
end. It thus becomes clear that the 
proposition goes no further than this, that 
the pressure exerted by numbers might 
amount to coercion, which is wrongful, 
while the pressure exerted by one of them 
alone might not, and, therefore, would not 
he unlawful. That is not a distinction 
between the quality of the same act repeated 
by fifty persons and the act done by one 
alone, but views the collective action of 
fifty from the standpoint of results alone 
as in la\v a different act from the act of one. 

Tn the former case it is called coercion, in 
the latter, it is not. Yet of course there 
might be genuine coercion by a single 
person if he were influential enough, and 
then the attempted distinction disappears 
altogether. 

I return now to my central point, where, 
if anywhere, can a limit be set to the 
application of the principle established in 
Burnley v. Gyc (d) > Logically I should say 
nowhere, practically I should say that it 
was desirable to confine that case wiihin 
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the narrowest- possible bounds. In a later 
ease Bigby, 1 j. J., puts such a set of facts 
as I am dealing; with, though oi course 
with reference to English customs and 
sentiments, as a mhtcfto nil ahsiminm of any 
extension of Lmnlpy v. *///'* (•>) beyond its 
own facts. Jf a lady were engaged to be 
married to .1 and before the wedding A 
fell in love with her and induced her to 
break off her engagement with A and 
become engaged to him, would -1, lie asks, 
have any cause of action against A ? 
Carry it a step further, and suppose that 
before the lady married A", .1 brought his 
action and applied for an injunction against 
A’ restraining him from pursuing his court¬ 
ship, would any Court listen to him ? Simi¬ 
larly, in A 'nh'nual Plinutigra/ih C>>. v. Edison- 
Jb'U (\nisol iilnfpd J'JwHtHjraph C". (7) Joyce, J., 
without going very deeply into the question, 
expresses a very strong opinion against the 
too liberal extension of the principle upon 
which Lnmlri, v. fV//c (8) appears to have 
been decided. He would draw a distinction 
between cases in which contractual relations 
already existing may he distinguished from 
unfullilled contracts, confining the former 
cases to the relations existing under contracts 
<.f service between master ami servant, or 
employer and employed. I am unable to see 
how any such distinction can validly he 
based upon the dicta of tin* many eminent 
Judges who have had to deal with this 
question in the English Courts. The real 
distiction, if one is t<> he drawn and main¬ 
tained at all, ought to rest upon plainer 
and solider ground. 1 have already tried to 
indicate that ground. 


In all matters of private contracts the 
parties are supposed to he free agents 
accountable to each other and no one else. 
The promisor may break his promise with 
in* without external inducement and the 
damage to the promisee is precisely the 
same in either ease. What conceivable 
then can lie have against a third person on 
the ground that lie has induced the promisor 
to break his promise, unless it can he shown 
that he has done so maliciously or by the 
use of unlawful means r None at all (bat l 
have been able to discover. The agi ri *\ed 
party to the lirst contract always las his 



(7) (1907) 70 L. .T. Cli. 194: 90 L. T, 2 1S• • > :i T I 
K. 189. * ‘ 


remedy against his promisor, and it is no 
concern of his how his promisor was brought 
to break bis promise. It is enough that lie 
has done so. 

Perhaps some assistance might be got out 
of an analysis of the terms of Erie, J.s 
dictum, 4 Procuring the violation of an exist¬ 
ing right etc." Now in the ease of a contract, 
what is the existing right of the promisee? 
Ordinarily, it goes no further merely as a 
legal right than damages, should the contract 
he broken. In some cases it goes the length 
of specific performance. But marriage is 
evidently not one of those cases. Where the 
contract is not of a kind of which specific 
performance could be granted, then the 
legal existing right, up to actual performance, 
is no more than the right to have damages 
for the breach. And that right cannot, of 
course, he violated by anyone who merely 
induces the breach. In the very nature and 
essence of the thing the legal right of one 
party to a contract against the other is 
restricted to that other, and is limited to 
compelling him, in some cases, to carry out 
the contract, in others, to getting damages 
out of him should he fail to perform it. 
Where then all other elements are absent 
and the wrong complained of is confined to 
the loss occasioned to the promisee by the 
non-performance of his promise by the 
promisor, the inducement by another out to 
perform, whether that other was or was not 
aware of the existence of the contract, does 
not, in strictness, appear to make up any 
part of the real cause of action. No 
violation of any right actually existing in 
tin' plaintiff, in such an action against the 
inducer, has been procured by the defendant. 
But thi-; is possibly too nice, since it might 
fairly be replied that if there were no exist¬ 
ing right in the promisee against the 
promisor to have the promise' carried out, 
there would he no ground for the action for 
damages against him, and the reasoning just 
suggested might he thought to confound right- 
with remedy. 

On the other hand, the peremptory ruling 
out of all regard to the intention of the 
defendant insisted upon by Lords Watson 
and Maenaghten is open to as plain an 
objection. For, in fact, it never is neglected 
as being of the essence of the p'aintiffs 
cause of action against such a procurer, 
though it is partly concealed under a looser 
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idea. This idea too is implied in the use of 
such a word as procure.” In one sense a 
man, who tempts the owner of an article 
with a higher price than that for which he 
has already agreed to sell it, may he said to 
procure the breaking off of the former 
agreement even though he did not know of 
its existence. And this also exhibits the* 
rather coarse substitution of the bare idea of 
knowledge for that of malicious intent. For 
if two persons do precisely the same act, 
having the same damaging and injurious 
consequences to a third, and one of those 
persons is liable to the third in law for 
damages on account of knowledge, while the 
other is not, plainly the essence of -the 
action against the former lies in the know¬ 
ledge, or in other words, in the malice which 
is pre-supposed in the bare knowledge. 
Mere knowledge by itself could never, in an 
exact analysis, be such an ingredient as, 
added to an act, would convert it from a 
non-actionable into an actionable wrong. It 
is only when, to avoid difficulties of proof, 
such mere knowledge is presumed in law to 
impute malicious intent that we arrive at a 
true understanding of why an act not action¬ 
able alone may be, with that ingredient 
added, actionable. We are thus brought 
back to what is undoubtedly the truth, that 
in every case conforming to the required 
conditions, malice is essential to the giving 
of a good cause of action. 

In the case put by Rigby, L. J., there 
was the existing right, there was a procuring 
of its violation, and there was the requisite 
knowledge, which, according to Crompton, 
L. J., is tantamount to malice, and yet no 
one can doubt that the party injured by 
the breaking of the first contract would have 
no cause of action against him who induced 
its breach. The rule then deducible from 
Lumley v. Gye (3) and the comments made 
on it in Allen v. Flood (1) is not a rule of 
universal applicability. Any exception in¬ 
validates an universal. Probably it is untrue 
to impute malice to mere knowledge; the 
fact of knowledge may suggest the existence 
of malice, but it seems rather a rude 
generalization to say that the two are 
equivalent. But if they are not, and the 
line requires to be drawn where I have 
submitted that it ought to be drawn, one 
thing is clear and that is that Lumley v. Gye 
(3) W fts wrongly decided, This cannot be 


argued now, since it was explicitly approved 
by the House of Lords in the later cases 
of Allen v. Flood (l) and Quinn v. Leathern 
(2). This much at least may be hazarded 
without disrespect, that the universality of 
the rule which appears to have been estab¬ 
lished by Lumley v. Gye (3) is questionable, 
and that it ought not to he applied to any 
new set of facts without a Court being 
satisfied that it exactly fits them. I should 
like to say that limiting the case before 
me to the plaintiffs and the defendant No. 
1 (I will deal shortly with the element of 
conspiracy presently), it does not apply, 
and that, on the facts pleaded, the plaint 
discloses no cause of. action. But in view 
of the state of the law at present I do 
not think it would be safe to do so, since 
it would appear from a perusal of the 
leading text-books that it is accepted as 
axiomatic that procuring the breach of a 
contract gives a good cause of action. I 
shall never be able to bring myself to 
believe that, without the addition of other 
elements, it does. I assume that the word 
procuring ” in this compendious phrase 
connotes knowledge of the existence of the 
contract which the defendant procures to 
be broken. Even so, in the absence of 
express malice, I do not think that looking 
at the development of the doctrine histori¬ 
cally and theoretically that as an universal 
proposition is good law and true. 

The plaintiffs havp entirely failed to 
prove any conspiracy between the defend¬ 
ants inter se or with others not made 
parties to the suit. Some attempt was made 
to prove that the defendant No. 1 wrote to 
his sister, Radhabai, defendant No. 2, on the 
subject of procuring a bride for him. Some 
attempt was made to prove that the 
betrothal of Jamnabai to the defendant No. 

1 took place in Bombay under the auspices 
of the 2nd defendant, who was well aware 
of the existence of the betrothal of Jamnabai 
to the second plaintiff. But that attempt 
appears to me to have failed. Nor, even 
had it been successful, would it have been 
sufficient to prove a conspiracy between the 
defendants Nos. 1 and 2 to procure the break¬ 
ing off of the marriage arranged between 
Jamnabai and plaintiff No. 2. There is 
absolutely nothing to show that at that 
time the defendant IJo. 1 had any particular 
girl in view, or was aware of the betrothal 
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<>1 Jamnabai to Kan.ji. D< fondant i\H. I lias, 
lor many years. resided permanently in 
Calcutta and must in>l I to presumed to have 
known all tlial was going on in the caste 
in Bombay. As to the third defendant, I 
cannot remember that any serious attempt 
Avas ever made to connect her wit] this 
alleged conspiracy. Moth defendants Nos. 2 
and 3 are sisters of the defendant No. 1. 
Such evidence as t here is of conspiracy points 
to a woman, called Adhibai, having taken the 
leading part. It was she who appears to 
have recommended Mul.ji, the father of the 
girl Jamnabai, to go to Calcutta and 
choose a husband for her, naming one 
B ha bar and the defendant No. I as suitable 
bridegrooms. But what conceivable reason 
had this woman Adhibai to conspire with 
defendant No. 1 to procure the breaking off of 
Jamnnbai's betrothal to the plaintiff No. 2 r 
I do not believe that there was any 
conspiracy or anything in the least like a 
conspiracy. It is possible that when the 
marriage between Jamnabai and Kan.ji 
hung fire so long, members of the caste 
may have found out or guessed that the 
girl’s father was dissatisfied with the 
proposed marriage, and so suggested to 
him that lu* had better look out for a more 
suitable husband for his daughter. It is 
quite possible that up to a point what 
Mul.ji has deposed to may be true. He 

may have insisted upon the punctual 
fulfilment of the terms of the betrothal, and 
the plaint-ills may have procrastinated, and 
so an impression got abroad that the 
match was broken oft, as indeed NIn 1)i swears 
that il was, before lie opened negotiations 
with defendant No. 1. 

I hat may account lor Adhibai s interven¬ 
tion and suggestions. But nothing in the 
evidence, either director inlerent ial, would 
warrant me in holding that a conspiracy 
between the defendants had been 
proved. As the plaint founds tin* claim on 

conspiracy this might lie a sullicient ground 
for dismissing t he suit. 

lint the separate .-as,- „f tl u . ,|,.r. ii.Iant 
No. 1 might still have to he eonsi.leiv.l. after 
eliminating the element of ennspirae.i. |)|,| 

he know when lie proposed | n m-ury 
Jamnabai, that she was still ....i 

Knniif Was she in fact .so mpbCd' | 
think that the latter question would have t 
be answered in the aflirmative. Ido 


O 
lint 


doubt that Mul.ji was very much dissatisfied 
with his prospective son-in-law, and was 
anxious it) break off the engagement upon 
any pretext. But Ido not believe that lie 
had in fact broken it oil' when he went 
to Calcutta in March. Had that been the 
case, I think he would have returned the 
deposit of Ks. 3,000 and the Rs. 2,500 worth 
of ornaments already made. This he did 
not do, and later the plaintiffs had to sue 
him for the deposit and the ornaments. But 
I think that he was eagerly desirous of 
finding a substitute for Kan.ji, and went to 
Calcutta with the express object of suggesting 
a marriage with defendant No. 1. Defend¬ 
ant No. I is a much wealthier man than either 
of the plaint ills and doubtless in the 
opinion of Mul.ji a much better match for 
his daughter. 1'p to this point (apart from 
tin' evidence that Jamnabai was actually 
betrothed to defendant No. 1 .u Bombay with 
the full kn« wledge of Kadhabai, and pre- 
sunibly, therefore with the knowledge of the 
defendant No. 1 himself that she was at the 
time betrothed to Kan.ji) there is nothing 
to suggest that Nursey knew anything of 
the engagement of 1910 to Kan.ji. The Court 
is asked to infer that he did from what 
followed. It is true that the marriage and 
betrothal, both on the same day, in Calcutta 
(if as regards the betrothal this part of 
the evidence for the defendant be true) 
with other circumstances suggest that all 
concerned were in the utmost haste to get 
t he girl married to the defendant No. 1. The 
many unseemly informalities, attending upon 
the indecent haste with which the marriage 
was put- through on the 18th April, are 
strongly insisted upon on behalf of the 
plaint ills as proof enough of the defendant. 
No. Is knowedge. But they are at least as 
consistent with Mulji’s desire to keep 
defendant No. 1 in thedaik about the previous 
engagement until the marriage was an 
accomplished fact as with the defendant No. 1 
knowing of that pievious engagement. It 
is not as though this lmste enabled the 
marriage to be performed under the 

auspices and with the sanction of the 
Calcutta jmnat. The jamat did not 

countenance the marriage. This did not 
deter the bridegroom, who claims to be a 
reformer and to care little for caste 
ordinances and authority. He went through 
with it, and as a result was ont-easted. 


Vol. XXVllLj 


121 


INDIAN CASKS. 


1\H ALU DIN L\ HAKIM 1HB1. 

If the object of all this h urry had been to get 
the approvalof the Calcutta janiat before they 
were made aware of the fact that the bride 
had already been promised to another, it 
entirely failed of its object. The elders 
refused the customary fees and would 
have nothing to do with the affair. The 
suggestion is that Nursey, knowing that 
his bride was already promised to another, 
wanted to get married before the jama/ 
had time to put its veto on the ceremony. 
.But since the facts show that Nursey 
was quite indifferent, did not care whether 
the janiat sanctioned the marriage or not, 
the suggestion loses much of its force. On 
the other hand it is, in my opinion, much more 
probable that Mulji was extremely anxious to 
obtain so good a match for his daughter and 
feared that should Nursey hear before the 
marriage that she had already been betrothed 
he might refuse to go on with the marriage. 
This would account for the haste with 
which everything was precipitated, and 
many customary decencies ignored. At the 
same time it would be consistent with 
Nursey's sworn statement that he did not 
know before he married Jamnabai that she 
was at the time engaged to Kanji. As to 
what occurred afterwards, that has little 
bearing on this point. The plaintiffs 
appealed to the Bombay janiat ’, and Nursey 
might very well have wished to placate 
them, not only in order to avert the 
unpleasantness of being out-casted, but the 
much more serious prospects of heavy 
litigation. I do not think there is anything 
in the evidence as to what occurred after 
the marriage which would suffice, along 
with the inferences I have already indicated 
to prove affirmatively that the defendant 
No. 1 knew of the existence of the engagement 
of 1910 to Kanji, when he married 
Jamnabai on the 1 8th April 1913. 

But there is another answer to the 
plaintiffs’ claim, which appears to me to be 
conclusive. It has the advantage, too, of 
lying outside the English Law, and being 
unaffected by any of the English decisions. 
The Hindu Law, by which these parties 
are governed, enacts that a father may break 
off his daughter’s engagement, should a more 
suitable bridgroom be available. Under that 
law, then, the plaintiffs never had more than 
a conditional right to the fulfilment of the 


contract upon which this suit is founded. So 
that since it was optional with the father of 
the promised bride to give her any other more 
eligible suitor, and such a suitor having 
leen found before the betrothal to Kanji 
had been followed by his marriage to the 
betrothed girl, it is .clear that no legal 
right inhering in him or his father lias 
been violated. There can then be no 
cause of action for the violation of any 
such right, either by individual procuration 
or by conspiracy. 

All that the plaintiffs at best hid a 
right to, was the marriage of Jamnabai to 
Kanji at some future time, should a 
certain event not happen. It has hap¬ 
pened, and there is an end of it. 

I think that on every ground the plainiffs’ 
suit fails and must be dismissed with all costs. 

Suit Jfsmissed. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 1527 of 1913, 

November 1C, 1914. 

Viesent: —Mr. Justice Scott-Smith. 
KHAIR DIN— Plaintiff—Appellant 


versus 


HAKIM B1B1— Defendant—Respondent. 

Muhammadan Lair — Ma.rrimje—Consent or ratified • 
linn of ij ra ndfather - Pepndial ion —Puberty. 

According to Muhammadan Law the marriage of 
a minor girl with the consent or ratification of her 
grandfather is valid and she has no option to repudiate 
it on attaining majority, whether the marriage has 
been consummated or not. j p. 422, col. 1.] 

Kullan v. Finn, 157 P. R. 879, referred to. 

A Muhammadan girl over 15 years of age is to be 
presumed adult in default of any other evidence to 
the contrary. I p. 422, col. 1. 

Second appeal from the order of the 
Divisional Judge, Sialkot Division, dated 
8th July 1913, reversing that of the 
first Court, dated lbtli May 1913, decreeing 
plaintiff’s claim. 

Mr. Fazl-i-Hussain , for the Appellant. 

Mr. Badr-ud-Din Kzireshi, for the Respond¬ 


ent. 
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Hussain Bibi, 

i 

Musam mat 

—Wasawa 


Khair Din, 

- 

Hakim Bibi,' 
defendant, 

bom 4-9-97, 

plaintiff. 






INMAN OASES. 


[1915 


JAMf.r rAi:>UAJ» r. .MIHAMMAD NAWAH AKTAU AM. 


Thu above pedigree-table explains the rela¬ 
tionship of the parties. Khair Din, plaintiff, 
sued for restitution of conjugal rights in 
regard to Musununat Hakim Bibi. 

The first Court found that the marriage 
was proved and that it was effected with 
the consent and approval of defendants 
grandfather, Kaka, and that, therefore, she 
had no option of repudiation on reaching 
puberty. It accordingly gave plaintiff a 
decree. 

The lower Appellate Court was not clear 
as to whether Kaka consented to the 
marriage, but held that lie at all events 
ratified it subsequently. It did not come 
to any finding as to whether under these 
circumstances defendant had an option of 
repudiation, but thought that as neither 
plaintiff nor defendant was proved to have 
reac lied the age of puberty the plaintiff 
could still exercise her option of repudiat¬ 
ing the marriage which has not yet been 
consummated, that the first Court was not 
bound to grant a decree and that plaintiff 
was not entitled to one. It, therefore, 
accepted the appeal and dismissed plaintiff s 
suit. In appeal it is urged that as Kaka 
ratified the marriage, the effect is the same 
as if he had been the contracting guardian. 
Mr. Ka/al-i-l lussain relies upon Knllan \. 
Pinri (1), Wilson's Anglo-Muhammadan Caw, 
tth Edition, Chapter 1 C Sections 18 and 28, 
and Tyabji's Principles of Muhammadan Caw, 
Article 57, at page SS. 

The last-named authority and the ruling 
of th \s Court of 1879 appear to me to 
support the argument of Counsel and I hold 
that Kaka having ratified the marriage, the 
defendant has no option of repudiation. 

I am also inclined to agree with the first 
Court that Kaka must have consented to 
the marriage, which was between two of 
bis grand-children. 

As to the question of puberty defendant 
was over 15 years o! age when the present 
suit was brought and in default of other 
evidence should be presumed to he adult,— 
see Section Pi of Wilson's Digest. 

• ], therefore, accept the appeal and setting 
aside the decree of the lower Appellate 
Court, restore that of the first Court with 
costs throughout. 

Appeal arerpt.'il, 

0) l r >7 P. It. 1*70. 


PRIVY COUNCIL. 

Aim’Kal kko.m ihe Am,ahai;au Hum Coitut. 

November 25, 191-C 
Prevent :— Lord Dunedin, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 
JAMBU PAliSHAD — Plaintiff—Appellant 

versus 

MUHAMMAD NAWAB APT All ALI 
KHAN and another — Defendants 

- Respondents. 

/»'■«//>■/ eatn'li Ac/ fill <»/ 18< i), >■>'. 1 j. 3'i, 33, 34, 3-), 
40, 87 -Transfer of Propcrtij Act f IV of 1882), 

.V.) - Presentation of document —Defect - Procedure — 
Presence of executant —Mortijayeatccd — Poacr-oJ. 
otlorneii. 

When* morigage-ilee«L were presented by agents 
win* held powers-of.attorney which did not authorize 
them to present tin* deeds for registration on behalf 
ot the mortgagee, the mortgagor duly appearing at the 
registration otliee and admitting execution: 

Held, that tlien* was no proper presentation of the 
ilreils for registration ns required by the Registration 
Act, III of 1877. sections 32 and 33, and that want of 
proper presentation was not a mere detect in 
procedure tinder section 87. but rendered the deeds 
invalid, and that the object of sections 32, 33, 34 and 
35 of Act III of 1877 was to prevent fraud by means 
of registration under the Act and, theretore, the pro¬ 
visions were imperative, p. 42.), eol. 2, p. 42t>, eol. I.j 
The jurisdiction of a Sub-Registrar only comes into 
fore • if and when a document is presented to him 
in accordance with law by a person who has executed 
or claimed under it or by the representative or assign 
of such p *rson or by an agent of such person, repre¬ 
sentative or assign, duly authorised by a power-of- 
altornev executed and authenticated in manner 
proscribed hv section 33 of the Act and the men* 
admission of execution by executants is not proper 
presentation by them. p. 425, eol. 2., 

Mn iiloii n-nissti v. Abdul Palmn, 28 I. A. 15; 23 

A. 233: II M. b. .1. jV<: 5 t\ W. N. 177; 3 Horn. L. b‘. 
15 t il‘. Ishrl Prasad v. lit ij nut It , 28 A. 707; 5 
A. L. .1. 713: A. \V. N. coot)), 105, approved. 

Consolidated appeals from two judgments 
and decrees of the High Court, Allahabad, 
reported in 15 lnd. Cas. 881, dated loth 
February 1912 one of which continued and the 
other modified the judgments and decrees of 
the Subordinate Judge of Saharanpur, dated 
2btb September 1910. 

FACTS of the ease appear sufficiently from 
their Lordships' judgment. 

Mr. Pctlrmitker^ h . C. Lwith him M**- 
t >'<; 0 nnuu\ for the Appellant, contended 
that the High Court had erred in holding 
that there was no proper presentation of the 
deeds and that they were, therefore, inad¬ 
missible in evidence. Persons presenting the 
deeds must have authority, otherwise regis¬ 
tration was null and void, ..... 
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[Mu. Ameer Au:--Tliat was not done in 
this case.] 

Mr. Lowndes (interposing):—The whole 
thing depends on Mujib-un-nissa v. Ability 
Rahim (l). 

That ruling was already distinguished by 
the High Court of Calcutta and regarded as 

very harsh in principle. 

[Lord Dunk nix: You say that presenta¬ 
tion by a person not duly authorised by the 
executant under section 33 of the Registra¬ 
tion Act is mere defect of procedure.] 

[Mr. Ameer Am:— What is the object of 
putting in section 32? It is the most 
effective protection in so far as mortgagee's 

protection is concerned.] 

[Mr. Ameer Ali referred to Kiri a 

Kishen v. Ha mam Gliand (2)]. 

The point was the validity of the deed. 

[ Lord Dunedin: -There is real conflict of 
opinion. I would have been slow to interfere 
with a formality required by the Indian people. 
What Lord Rob.nson says is that you 
cannot set proper machinery going unless 

formality is observed.] 

[Lord Shaw:—O ne has to be careful with 

a particular provision of an Act.., 

[Lord Dunedin:—I f they find that the 

person against whom a deed is executed and the 
procedure is going on before him and, there¬ 
fore, there is inference of implication, then 

section 35 would apply.] 

[Loud Shaw:—I f you say that provision ot 

registration was not complied with, it would 

be monstrous to plead it.] 

Presentation was a passing ministerial 
act. It was, therefore, a defect in procedure. 
The whole object of registration was fulfilled. 
There was registered confirmation of the deeds 

in dispute. 

[Sir John Edge:—Y ou cannot have decree 
on that when the requirement of the Act is 
not satisfied.] 

They could not redeem this mortgage 
unless they redeemed other mortgages. The 
object of registration was to put on register 
something for the benefit of the third party. 
If it was a condition precedent that presenta¬ 
tion must be in a certain form, the question 
was for the Registrar and if it was a detect 

it was cured by section 86. 

(1) 28 I. A. 15: 23 A. 233: 1 1 M. L. J. 58; 5 C. W. 

X. 177; 3 Bom. L. R. 154 (P. C.). 

( 2 ) 17 Ind. Cafc. 405: 35 A. /2; 10 A. L. J. 0 10- 


Reference was made to Salt Mukhun Lull 
Panday v. Salt Komidnn Loll (3), Muhammad 
Etraz v. Brij Rail (4), Shco Shankar Sahoy v. 
lliedey Xarain Sahn (5), l*ak Mahamad v. Bai 
Khatija (6), Bhri Prasad v. Baijnath (7), 
(ianri x. dayadin (8) and the Registration 

Manual of jN.-W- IA and Oudh. 

Mr. Lowndes, for the Respondents, con¬ 
tended that both mortgages were governed 
by the Transfer of Property Act. There was 
no mortgage. The matter was under the 
Act of 1877 and Lord Robinson's judgment 
was in 1900. The Registration Act of 1908 
repealed section 32 and mjia. The Legisla¬ 
ture was re-considering the provision. 

Section 32 laid down specific rules to he 

observed. 

[Lord Shaw: —Sections 32 and 33 must be 

•1 

read together.j 

The deed had to be presented in a certain 
way before registration could take place. 

L Loud Dunedin: —There are a set of things 
and the Government of India have provid¬ 
ed for them.] 

Lord Shaw:—I s there anything to show 
that they were parties to the presentation."] 

None whatever. 

[Lord Dunedin: —The real argument is 
based up^n estoppel, which has 11 c place where 
there are a set of Statutes?., 

Mujih-un-nissa v. Abdul Rahim (1) applied 
to the present case. The provisions of the 
Registration Act were imperative and must 
be observed in a registration. 

Mr. l)e Gruyther , in reply. 

JUDGMENT. 

Sik John Edge.— These are consolidated 
appeals from two decrees, dated the 13th 
February 1912,* of the High Court of Judi¬ 
cature at Allahabad, one of which affirmed 
a decree of the Subordinate Judge ( ’ j . 
Saharanpur of the 26th September 1910, and 
the other of which partly affirmed and partly 
reversed a decree of the same Subordinate 
Judge of the 26th September 1910. The 

(3) 2 I. A. 210; 15 B. L. R. 228; 24 W. R. 75. 

(4) 41. A. 166; I A. 465; 3 Sutli. V . C. J. 43«; 3 

Saraswati’s P. C. -T. 738. 

(5) 6 0. 25; 5 C. T>. R. 104. 

(6) 6 B. 96. 

(7) 2S A. 707; 3 A. L. J. 743; A. W. X. (I90u) 19 -j. 

(8) 4 A. 355; A. W. N. (1882) 66. 


*See 15 Imt. Gas. 881.— Ed, 
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suits in wliirli flic ' ccrees were nmile were 
lirouglit in the Court of the Siihorrlniiite 
.ludye of Siihitriiiipur, one on the 2Utli May 
1909 and the other on the ltitli March 1910. 
I In'A were suits for sale of immoveable 
property. The suit of 1909 was based on a 

mortcajte-deed <>f the 10th August lSSti, the 

eonskleration for the mortgage having been 
Hs. r,000. The suit of 1910 was based on a 
mortgage-deed of the 2ml July 1SS2, the 
consideration tor that mortgage-deed having 

been Ks. 59,000, and upon a mortgage-deed 
of the 25th October 1*92. There was in 
ear'll suit a claim for a money decree. The 
Subordinate .Judge dismissed the suits on 
the grounds that the mortgage-deeds had 
not been validly registered, and consequently 
could not affect the immoveable property 
which was comprised in the mortgages, and 
that claims for money decrees were time- 
barred. On appeal to the High Court at 
Allahabad, the High Court dismissed the 
appeal in the suit of 1909, which was based 
on the inortgage of I **(>, dismissed the 
appeal in the suit of 1910 so far as it 
related to the mortgage of 1SS2. and allowed 
the appeal in that suit so far as it related 

to the mortgage of 1*92. These ..solidated 

appeals are from the decrees of dismissal. 
The plaintiff in the suits is the appellant 
Imre. The respondents have been defend¬ 
ants m these suits, and one of them is the 
representative of a deceased defendant. 

J'he only questions which lm\e to he 

..' sl 'derOd in these consolidated appeals are, 

whether the mortgage-deed dated the 2nd 

duly IS,S2 and the mortgage-deed dated the 
10th August lSSd were validly registered 
maler Act III of 1S77. They were docu¬ 
ments which were required by section 17 of 
Ad 111 of IS,7 to be registered. If they 
"ere not validly registered they could not 

l ' 0 !' so " " f It' of that Act, affect 

any immoveable property comprised in them 
vec-eixe,! as evidence of any Iransaiw 
'" m Nuch property. Kurt her if the 

documents of 1SS2 and Issil were not 
validly registered instruments, „.. 

.. fl "‘ li, ' sf Parngraph of 

section 09 of Act lVoflSS2,he effect.. 

11'cm. 1 hey were in fact registered, hut the 

question is-was the registration a valid 
.reg'stra ,„,, r The Subordinate . udge and 
the High Court foiind that there was no valid 
pCty listiation in either case. 


In section 32 of Act III of 1877 it is 

enacted that: — 

Except in the cases mentioned in section 
31 and section every document to be 
registered under this Act, whether such 
registration be compulsory or optional, 
shall be presented at the proper registration 
office, 

by some person executing or claiming 
under the same, or, in the case of a copy of 
a decree or order, claiming under the decree 
or order, 

01 by the representative or assign of such 
person, 

«n* by the agent of such person, representa¬ 
tive or assign, duly authorised by power-of- 
attorney executed and authenticated in 
manner hereinafter mentioned.** 

So far as is material to the decision of 
these appeals, it is in section do of Act III of 
1S77 enacted: — 

For the purpose of section 32, the powers- 
ol-attorney next hereinafter mentioned shall 
alone be recognised (that is to say):— 

II the principal at the time of 
executing the power-ol-attorney resides in 
any part ol Uritish India in which this Act 
is tor the time being in force, a power-of* 
attorney executed before and authenticated 
by the Registrar or Sub-Registrar within 

w hose district or sub-district- the principal 
resides.*' 

The mortgage-deed of the -ml July 1882 
was presented for registration on the 11th of 
July lS82 at Saharanpur at the proper 
registration office on behalf of Lala Mitter 
Sen, the mortgagee, by one Nat bn Mall, who 
held a power-of-attorney, of the lDth June 
18^2, from Lala Mitter Sen, which, however, 
did not empower Nathu Mall to present 
documents for registration. Lala Mitter 
N'ii lived at Saharanpur, and the power-of- 
attorney had been duly authenticated by the 
then Sub-Registrar of Saharanpur on the 
li'th June 1^82, bat apparently it bad not 
been executed before the Registrar or the 
Sub-Registrar. The Sub-Registrar's note 
(o the copy ot the power-of-attorney in the 
register merely states that- Lain* Mitter Sen 
was known to him, and admitted the 
execution and completion of the document. 
It has not been proved that Nathu Mall 
held any other power-of-attorney from Lala 
-M it t im* Sen. The mortgagors admitted 
before the Sub-Registrar of Snlmranpur, Oil 
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the lltli July 1882, the execution and com¬ 
pletion of the mortgage deed, and received 
in lii.s presence the mortgage money, 
Rs. 59,000, and thereupon the Sub-Registrar 
registered the mortgage-deed 

The mortgage-deed of the 10th August 
1886 was presented for registration on the 
9th September 1886 at Saharanpur, at the 
proper registration office, on behalf of Lala 
Mitter Sen, the mortgagee, by one llahi 
Bakhsh, who held a power-of-attorney of 
the 17th February 1885 from Lala Mitter 

Sen, which, however, did not empower 
llahi Bakhsh to present documents for 
registration. This power-of-attorney had 
not been authenticated by the Registrar 
or the Sub Registrar of Saharanpur, and it 
does not appear that it had been executed 
by Lala Mitter Sen before either of those 
officials. It has not been proved that llahi 
Bakhsh held any other power-of-attorney 
from Lala Mitter Sen. The mortgagors 
admitted before the Sub Registrar of 
Saharanpur, on the 9th September 1886, 
the execution and completion of the 
mortgage-deed of the 10th August 1886, 
and acknowledged the receipt by them of 
the mortgage money, Rs. 7,000, and 
thereupon the Sub-Registrar registered the 
mortgage-deed. 

It was contended on behalf of the appellant 
here that it might be presumed the 
mortgage-deeds had been presented for 
registration by the mortgagors who had 
executed the deeds, and who attended 
before the Sab-Registrar. It is, however, 
obvious that the mortgagors had attended 
at the office of the Sub-Registrar to 
admit that they had executed the deeds 
and not to present them for registration, 
and that they did not present them for 
registration. The mortgagors attended to 
enable the Sub-Registrar to comply with 
sections 34 and 35 of Act 111 of 18/ / 
by satisfying himself that they had executed 
the deeds. In the one case the deed was 
presented for registration by Nathu Mall, 
an agent of the mortgagee, and in the 
other case the deed was presented for 
registration by llahi Bakhsh, another agent 
of the mortgagee, and in neither case did 
the agent hold such a power-of-attorney 
as was necessary to enable a valid registration 

to be made. 


ft was decided, and as their Lordships 
considered correctly, by Sir John Stanley, 
C. J., and Sir George Knox, J., in 19,6 
in lsi in' Prasad v. Baijnalh (7) 
that the terms of sections 32 and 33 of 
Act III of 1877 are imperative, and that 
a presentation of a document for registration 
by an agent, in that case the agent of a 
vendee of immoveable property, who has 
not been duly authorised in accordance 
with those sections, does not give to the 
RegisteringOfficertheindispensahlefoundation 
of his authority to register the document. 
As those learned Judges said:— 

His (the Sub-Registrar's) jurisdiction 
only comes into force if and when a 
document is presented to him in accordance 
with law." 

These learned Judges also rightly decided 
in the same case that the fact that the 
Sub-Registrar had summoned before him 
the executant of the deed, who was the 
vendor, and had obtained liis consent to 
the registration of the deed, did not give 
the Sub-Registrar jurisdiction to register 
it, and that the omission of the Registering 
Officer to notice that the power-of-attorney 
under which the agent had presented the 
sale deed for registration had not been 
executed or authenticated in accordance 
with section 33 of Act III of 1877, could 
not be regarded as a defect in procedure 
within the meaning of section 87 of that 
Act. 


Although the facts in these consoli¬ 
dated appeals are not the same as were 
the facts in Mujib-un-n issa v. Abdul 
Raliim (1), their Lordships consider that 
the principle which this Board applied 
in that case is applicable here. That 
principle, in their Lordships opinion, is that 
a Registrar or Sub-Registrar under Act 
III of 1877 has no jurisdiction to register 
a document unless he is moved to do so 
by a person who has executed or claims 
under it, or by the representative or 
assign of such person, or by an agent of 
such person, representative or assign, duly 
authorised b> a power-of-attorney executed and 
authenticated in manner prescribed in section 
33 of that Act. Jt is obvious that executants 
of a deed who attend a Registrar or 
Sub-Registrar merely to admit that they 
have executed it cannot be treated, fg;* 
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tlie purposes of section 42 of Act III of 
1^77 as presenting tlie deed for registra¬ 
tion. They no doubt would be assenting to 
the registration, but that would not be 
sufficient to give the Registrar jurisdic¬ 
tion. 

One object of sections -42, do, ->4 and 
do of Act 111 of ) S77 was to make it 
difficult for persons to commit frauds by 
means of registration under the Act. 

It is the duty of Courts in India not 
to allow the imperative provisions of the 
Act to be defeated when, as in this case, 
it is proved that an agent who presented 
a document for registration had not been 
duly authorised in the manner prescribed by 
the Act to present it. 

These appeals fail, and their Lordships will 
humbly advise 11 is Majesty that the appeals 
should be dismissed. The appellant must pay 
the costs of these appeals. 

. 1 It/iral (//Sill isscil . 


Solicitors for the Appellant: 

fr'onf. A’ t licsfrr. 

.Solicitors for the Respondent: M 
//. W'ilsnii ,V (V 



essrs. 


essrs. 



CALCUTTA men COURT. 

Second Civii. Am:.\i. No. 20b or 1012. 

December S, 1Dl 1. 

Ihcsrn/ ;—Mr. .lustice Coxo and 
M r. Just ice Richardson. 

('h mu Hi my MAUADEO PRASAD - 

Pl.AlNTM'l— Am i.LAN i 
rorsits 

Mitsnnuual SI lEONAN DAN KOER- - 
I)r .i kn!».\n r—R espondent. 

I‘n.<<issn>n, fir.oi hi j>l i"ii <•/ >»//>///«vs/mi/.V- 

ii fijini rn in'r. 

The plaint i IV cn me into po>>e>.vinn el the lainl in 
ili>pute. Iiel'nre it> Milnnei>ion. on a partition with 
the defendant. A snr\e\ was made during the period 
of suhincision and the land was recorded in the name 
of the plaintiff. Alter the re-appeai a nee of the land 
the defendant look p«i>>es>ion ol it: 

llclil. that under I lie eireuinstame> pov>es>ion 
during the period of >iil>iiii > r.'i< mi should lie atrihuted 
to the plainlilV. 

The lucre isn’t that the deiendanl leaded out the 
lishcry rights during' the period of Mil»mcr>inn, i> 
not sullicicnt to show actual po>M*>sinu 1 >\ the 
dclendant of tlie land in dispute w hich l»clmmvtl to 
the plaintiff. 


Appeal against the decree of the District 
Judge of Darblianga, dated the 21st of 
September 1011, affirming that of the 
Munsif, second Court, at Madhubani, dated 
the 41st of January 1911. 

Balm Hankiin ( hamlra Mithcrjee , for the 
Appellant. 

Babu Balihv Saroyan Singh, for the Re¬ 
spondent. 

JUDGMENT. 

RniiAKitsox, J.—Out of the 4 biglias 
claimed by the plaintiff, only a small portion, 

2 mttus 10 (lluirs, is now in controversy. A 
partition was effected between the predecessors 
of tlie parties in lSbl and this portion of 
the land was then allotted to the plaintiff's 
predecessors. Subsequently the whole area 
claimed was submerged and remained under 
water till within twelve years of the date 
of the institution of the suit. Since its 
re-appearance the defendant has been in 
possession. A survey was made in or about 
the year 1900 (during the period of submer¬ 
sion) when the land was recorded in the 
name of the plaintiff. In regard, therefore, 
to the area of 2 col Ins 10 ilh it rs the plaintiff 
has in bis favour both the partition title and 
the survey record. On these facts possession 
of this area during the period of submersion 
should lmve been attributed to him. The 
learned District Judge in the Court below 
referred to the fact that the defendant leased 
out the lisliery rights during the period of 
submersion. This is not sufficient to show 
actual possession by the defendant during 
that period of the small portion of the bed 
of tlie river which belonged to the plaintiff. 

The appeal is allowed in regard to the 
2 ('ofhis 10 Jluirs and dismissed as regards 
the remainder of the land. Proportionate 
costs throughout. 

Cone, J.— 1 agree. 

Appeal partly allowed. 
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SAHIB RA1 V. CHA1T RAM. 

PUNJAB CHIEF COURT. 

Civn. Revision Pktition No. 1*24 uf 1914. 

January 4, 1915. 

Present: —Mr. Justice Shah Din. 

SAHIB 'HA1— Defendant—Petitioner 

versus 

CHA1T RAM AND others--Plaintiffs and 
DES1 MAL -Defendant — Respondents. _ 

Atranl—Limitafinn Art (/A* oj 1908), Srh. /, Art. 158 
--Objection* raised more limn ten (toys after meant is 
<nh)n itted—Notice of submission necessary—('tnl Pro¬ 
cedure Code (Act V of 1908), Sell . //, para. 10 -Court 

not property disposina of objections toananl - Pension. 

Under Article 158 of flic first Schedule to Act IX of 
1908 the period of ten days is to he computed from 
the day on which the parties receive notice that the 
award has been submitted to, and not from the 
date on which it is actually received by, the Court. 

Therefore, where award was submitted to the 
Court on 30tM September b it the parties came to 
know of its submission on lltli October, the petition 
of objections to the award presented on 2(>fh October 

is within time. 

Mehta Kashi li.im v. lkidahhuy , >24 l\ It. 1880, dis¬ 
sented from. 

An order rejecting objections to an award 
without adequate inquiry into them, apparently under 
the impression that these were not raised within time, 
is liable to be set aside on revision. 

Petition, under section 70 of Act X\ III of 
1884, as amended by Act 1A of 1912, for 
revision of the decree of the District Judge, 
Multan,' dated the 28th November 1913, 

decreeing the claim. >. 

ORDER .—(March 14th, 1914 J—Al¬ 

though the award was tiled in Court by 
the arbitrator on the 30th September 
1913, no intimation of this was given 
to the parties before the lltli October, 
on which date the case was called on for 
hearing. On the lltli October ten days 
were allowed to the parties to file objec¬ 
tions, and the defendants accordingly filed 
their objections on the 20th October, lhe 
objections were thus filed within time, and 
the Court was not right in rejecting them 
summarily as barred by limitation. There 
has been no proper adjudication on those 

objections. Notice. 

. Mr. Nand Lai , for the Petitioner. 

, ^Ir. Qolcal Chand Narang, for the Re¬ 
spondents. 

• JUDGMENT.—My order, dated the 14th 
March 1914, admitting this case to a hear- 
-ing will be read as part of this judgment. 
It is to be' observed that on the 30cli 
September i 913, when the arbitrator filed 
his award in Court, no notice of the filing 


of the award was given by the Court tu the 
parties, as required by paragraph 10 of the 
second Schedule to the Civil Procedure Code 
the case was fixed for hearing on the 11th 
October 1913, and on that date the usual 
ten days were allowed to the parties to file 
objections to the award. The Counsel for 
the respondents contends that under Article 
158 of the first Schedule to the Limitation 
Act the petitioner was bound to file his 
objections to the award within ten days 
from the date when the award was sub¬ 
mitted to the Court, i.e., within ten days 
from the 30th September 1913, even 
though no notice of the filing of the award 
had been given to him by the Court. 
Counsel cites Mehta Kashi Lam v. Itadabhuy 
(1) in support of his contention. I cannot 
accept this view. Reading paragraph 10 of 
the second Schedule to the Civil Procedure 
Code with Article 158 of the first Schedule 
to the Limitation Act, I am of opinion that 
the District Judge was right in allowing to 
the parties lOdays’ time from the lltli October 
for filing objections to the award, because 
no notice had been given to them of the 
filing of the award before the lltli October. 
This being the case, the petition of objections 
was not barred by limitation. 

No doubt the District Judge, after stating 
at length the principal objections raised by 
the petitioner to the award, says that his 
own witnesses disprove the pleas raised in 
the objections, most of which were legally 
inadmissible, but this is not a proper decision 
of the questions raised in the petition of 
objections. It seems to me that but for the 
fact that the District Judge held that the 
objections were barred by limitation, lie 
would have taken greater pains in the 
disposal of those objections, and as I have 
held that the plea of bar by limitation 
cannot bold good, it follows that the District 
Judge must now adjudicate upon the objec¬ 
tions in question in a proper manner. 

I accordingly accept this revision and 
setting aside the judgment and decree of the 
District Judge, I send the case back for 
disposal according to law. The petitioner 
will get his costs against respondent No. 1. 
Counsel’s fee Rs. 16. 

lieu isi on accepted. 

(1) 124 P. It. 1880. 



i-J 


*> 

,s 


INDIAN CASKS 


[1915 


MOKDHA.I s IN' ill V. .1 All A Nii I KI MAI.. 

ALLAHABAD HIGH COURT. 

Kxi-arriox Fikst Civil Aimmoai. No. 2(55 

up 191 4. 

February 17, 1915. 

I‘resent: —-Mr. Justice* Chumier and 
Mr. Justice Pigirott. 

'I'll a It-nr M ORDH A.J SING H—J idumpn i - 

dkiuou— Arm, last 
reruns 

JAHANGIR] MAL and otiikks—Dkcimck- 

IIOLDKUS— RKS|'()N |»KN I S. 

Civil Procedure Code (Ael I of lilOS), I). A/./, r. 

MM —Appellate Court . /loirrr of, In ret rli/ht tlreree 
alfhoutjh respondent not ajipealuoj. 

An Appellate Court lias power to m-i tin* ilecree 
ol the Court lielow right even in res peel of tlmt 
portion of it whirl) i> ug;iinsl the respondent mnl in 
respect of which the respondent Inis not appealed. 
, p. 421), col. l. | 

Kxeeution lirst appeal from the First 
Additional Sub-Judge of Aligarh, dated May 

10th, 1914. 

Mr. lit/res , for the Appellant. 

Mr. Raj pal , for the Respondents. 

JUDGMENT.—This appeal arises out of 
proceedings taken to execute a decree for 
sale passed in si suit upon two mortgages 
dated June lSth 1888 and August 10th 
1894. The earlier mortgage comprised 
5 fastens of a village called Partaul an i 
5 hisinnisis of a village called Nausana. The 
later mortgage was of a 2 histras-sUnvv in 
Partauli and a 5 hisinnisis -:share it. Nausana. 
In the suit on the mortgages it was held 
that the same 5 hisirausis-s hare in Nausana 
was covered by both mortgages, but that 
of the 2 />/.wa.N-share in Partauli covered 
by the second mortgage, only 1 hisiru 12 
hisinnisis It) kaclnnnisis were included in 
the 5 hisiras -share mortgaged by (be 

first deed, and the remaining 7 hismniis 
4 kaclnnnisis were outside the 5 hisiras . 
share. The Court passed a peculiar decree, 
which provided that the .bares included 
in the first mortgage Humid be .sold 
separately for the recovery of Rs. 1,>74-1-0 
declared to be due on that mortgage and 
that ii there w..s a balance after discharging 
that amount then the whole of so much 
of the balance as was attributable to 
Nausana and part of the balance attribut¬ 
able to Partauli (/.c. a part bearing the 
same proportion to the whole as l hismt 
12 hisinnisis 14 karlnransis bear to 5 
hisiras) should hi* devoted towards the 
Vli^vhnrge uf the second mortgage. In 


passing we may observe that the decree 
does not indicate bow the balance, if any, 
was to be divided between the two villages, 
but we assume that the intention was that 
the balance should be divided between the 
two shares in proportion to the sums 
realised by the sale thereof. The decree 
went on to provide that the 7 hisinnisis 4 
kaclnnnisis -share in Partauli should be 

sold and the proceeds along with the 

balance aforesaid should be devoted to the 
discharge of the second mortgage. In 
July 191.4 the .judgment-debtors paid 
Rs. 2,U8o mto Court, that being the amount 
then due cm the first mortgage, and 

claimed that it should be received by 

fhc decree-holders on account of that 
mortgage alone, and that that mortgage 

should he declared to have been discharged. 
The decree-holders objected and the Court 
held with them that the payment must 

he taken to have been made on account 
ot the w hole decree. The judgment-debtors 
appealed to this Court hut their appeal 
was dismissed. In February »914 the 

decree-holders math* the application for 
execution out of which this appeal has 
arisen, praying that the property might 
he sold in accordance with the directions 
contained in the* decree. The judgment - 
debtors objected that the lirst mortgage 
had been discharged by the payment of 
19l.> and that tin* decree-holders were 

entitled only to bring to sale the 7 
lustra lists 4 kaclnninsi .'■••share in Partauli. 
I he Court below has held that the decree- 
holders are entitled to bring to sale a 2 
h/stnts-s han» in Partauli and a 5 bisicaiiiis- 
sliare in Nausana lor recovery of the 
balance due under the decree, that is to 
say, the amount due under the second 
mortgage. M e cannot follow the Subordinate 
Judge in his construction of the decree. 
In our opinion the judgment-debtors 
cannot go behind the previous decision 
ihat the payment made by them was made 
on account ol the decree as a whole. We 
hold that the decree-holders are entitled 
to execute the decree in accordance with 
its terms, Ac., they are entitled to bring 
to sale the 5 hisiras- share in Partauli 
and the 5 hisiransis-shiwe in Nausana. 
tbit ol the proceeds the first mortgage 
should be discharged and the balance, if 
al 0 > should bo dealt with a« directed by 
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the decree, i. e., 41 i25ths of the balance 
attributable to the share in Partauli and 
the whole balance attributable to the share 
in Nausana should be devoted to the 
discharge of the se?ond mortgage, and then 
if necessary the 7 biswansis 4 kachtcansis 
share in Partauli should be sold. The 
amount paid in by the judgment-debtors 
should be treated as part satisfaction of 
the decree ns a whole and dealt with in 
the usual way. The only question is 
whether we can make an order to this 
effect now, seeing that the Court below has 
made an order giving the decree-holders 
less than they are entitled to and the 
decree-holders have not appealed against 
it. Order XLI, ) ale 33, empowers ns to 
pass such an order if we think fit to do 
so. On a full consideration of all the 
circumstances, we have come to the 
conclusion that we ought to take advantage 
of this rule. The order of the Court 
below is clearly wrong, but it would be 
most inequitable to merely set it aside as 
suggested by the judgment-debtors with 
the probable result of putting an end to 
further execution of the decree. In D»13 
the judgment-debtors sought to take 
advantage of the peculiar nature of the 
decree and prevent the decree holders 
from enforcing their security. That attempt 
was frustrated by the Court. Their present 
objection is another dishonest attempt to 
deprive the decree-holders of the fruits 
of their decree. We, therefore, allow this 
appeal and set aside the order of the 
Court below, but we direct that the 
decree be executed in the manner laid 
down in the decree, that is to say, that 
the 5 hiswas -share in Partauli and the 
5 biswansis -share in Nausana be sold and 
the proceeds be devoted to discharging the 
first mortgage, that the balance be dealt 
with as provided by the decree, and that 
the 7 biswansis 4 kachwansis share in 
Partauli be sold and the proceeds together 
with the balance aforesaid be devoted to 
discharging the second mortgage, and that 
the sum paid into Court by the judgment- 
debtors be credited towards the decree as 
a whole. The parties will pay their own 
costs in this Court. The judgment-debtors 
will pay the decree-holders costs in the 

Court below. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 127 and 12S of 1912. 

December 8, 1914. 

Present :—Sir John Edward Power Wallis, 
Chief Justice, and Mr. Justice . 
Seshagiri Aiyar. 

RAJAGOPALA CHETTY— Plaintiff- 

Appellant 


versus 


P. KANDAPPA CHKTTY and others— 

D E FE N I >ANTS — R E S PO N D E XTS. 

Ciril Procedure Code (Act ]' of 1908), s. 34 — 
Discretion of Court to (neard interest—Plaintiff 
not entitled to contract rate as of right. 

A plaintiff is not entitled as of right to 
interest from the date of suit to the date of 
decree. The question is one for the discretion 
of the Court, which should not, however, refuse to 

allow anv interest without assigning anv reasons 

• » «_• • 

for doing so. 

Sophia Ordc v. Alexander Skinner, 3 A. 01 at pp. 10ft. 
107; 7 I. A. 196; 7 C. L. R. 295; 3 Suth. P. C. J. 78S : 
4 Ind. Jur. 476; 4 Saraswatis’ P. C. J. 178, followed. 
Rama chan dra v. Vera, 12 M. 485. dissented from. 


Appeals against the decrees of the District 
Court of North Arcot in Original Suits Nos. 
30 of 1-10 and 5 of 1911, respectively. 

Mr. A. llamachandra Aiyar , (for Mr. /). 
V. Neelamegaehariar ), for the Appellant. 

Mr. L. Venkataraghava Aiyar , (for Mr. 
L. A. Govirtdaraghava Aiyar), "for the Re¬ 
spondents. 

JUDGMENT. 

In Appeal Suit No. 127 of 1912. 

Having regard to the language of 
section 34 of the Code of Civil Pro¬ 
cedure and the observations of their 
Lordships in Sophia Grde v. Alexander 
Skinner (1), we are unable to follow the 
decision in Ramachandra v. Deni (2) that 
the plaintiff is entitled as of right to 
recover the contract rate of interest from 
the date of suit to the date of decree. 
The question is one for the discretion of 
the Court, but in this case, the District 
Judge has not allowed any interest at all 
for this period and has given no reason 
for taking this course. We must modify 
the decree by awarding interest for the 
period at the rate of 9 per cent, per 
annum. The appeal is not pressed as to 
the other two items, which the 1st respond¬ 
ent's Vakil says have been recovered from 

the 2nd defendant. The appeal is 

(1) 3 A. 9' at pp. 106, 107; 7 1. A. 196; 7 C. L. R. 
295; 3 Sutli. P. C. J. 788; 4 Tnd. Jur. 476;,4 Saraswati’s 
P. C. J. 178. 


(2) 12 M. 485. 
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allowed as to the interest with propor¬ 
tionate costs and the decree will be 
modified accordingly. As regards the 
disallowed items there will be no order as to 
costs on either side. 

The memorandum of objections is dismissed 
with costs. 

lx Aiteal Suit No. 12$ of 1912. 

This case follows our decision in Appeal 
No. 127 of 1912 on the tile of the High Court 
and for the reasons as are contained in 
our judgment therein, this appeal also is 
allowed as regards interest with costs in 
this Court, and the decree will be modified 
accordingly. 

Appeals part I if aHn/ml. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 140(5 ok J011. 

December 7, 1014. 

Present: —Mr. Justice Holm wood and 
Justice Sir Herbert CarudnfT, Kt. 

Fakir MOHAN DAS and another— 
Defendants - Appellants 

rcrsns 

JAGABANDllU RAUT and others— 
I’laintifff— Rksponden IS. 

Xiin-urrii fannj riijhl, r.i li ik'I mil "J IIIi #»</»»ish incut. 
Where I lie worship «*f the (huh nr is a neeessnry 
1 ‘oim 1 ition of a tenancy, tin* entire negleet to take 
possession and carry on the worship amounts to cvi- 
deuce of reliin|'ii>htneiil and repmlinl ion. p. Idl.col. 

I. 

I In i/ti inuiji v. Ami mil Mulmii /«’ 11 ('Imnilhn nj. L. 7 Ind. 

Cas. 01: ISC. W. N. 971: 20 (. L. .h r»2: 42 C. 172. 

followed. 

Appeal against the decree of Hit* District 
Judge of Cuttack, dated the 1st of April 
1911, reversing that of the Munsif, Addi¬ 
tional Court sit Rnlasotv, dated the .UMli of 
July 1910. 

Halms Mohiiii Mnlnm ( Imflrijcr and Pitari 
Mnliau ('Imtlrrjrr, for the Appcllmfs. 

Habit Stilish U/m iiJ in Hose, lor tin* Hespond- 
ents. 

JUDGMENT. -This second appeal arises 
out of ft suit brought by (lie plaintilVs for 
cniifirmntion of possession after dorlaration 
of the plaintilVs* riirli right to the land in 
suit. 

The history of the hind is sullieiently set 
out in the preamble to the judgment of the 


lower Appellate Court. It appears that in 
the revisional Settlement after a dispute 
under section 103 of the Bengal Tenancy Act 
the Assistant Settlement Officer found that 
the plaintiffs-appellants were in possession, 
but that the respondent No. I was a raii/at , 
so the appellants were recorded as shite mi 
ral[infs under the respondent No. 1, though 
the parties both deny the relationship of 
tenant and under-tenant as between them¬ 
selves. 

The learned Munsif in the first Court 
dismissed the plaintiffs' suit, on the ground 
that they had not succeeded in getting rid 
of the presumption raised by the Record of 
Rights. The learned Judge in the Court 
below has set aside the judgment and decree 
of the Munsif and has given the plaintiffs a 
decree declaring their ///*>// right to the 
land in suit and continuing their possession. 
Ineidentably the learned District Judge in 
the Court of Appeal below lias found as a 
fact that Jagannatli, the ancestor of the 
defendants, was a non-occupancy, raiynt , 
though lit* lias held erroneously as has now 
been decided by authority, that such a right 
is not heritable, lit* Ims, however, further 
found as a fact that there was relinquishment 
»>f the tenancy by the act of defendant No. 4 
and by the acquiescence of the other defend¬ 
ants who, In* found, were never in possession, 
lit* has, therefore, reversed the Munsifs 
decision and found for the plaintiffs. 

In appeal it is urged that the heritable 
non-occupancy right of the defendants Nos. 1 
ami 2, who are the appellants before us, 
cannot he defeated by the act of relinquish¬ 
ment of defendant No. 4 or by the mere 
non-payment of rent by the other defendants. 
There is one rather important fact which the 
learned Judge thinks has not much to do 
with the question, that is, that the origin of 
tin* tenancy was an undertaking of Jagannatli 
to conduct the worship of the thokur as 
shclniit in lieu of rent. This point he says 
is made much of by the respondents and in 
tlu* appeal before ns their learned \ akil also 
pressed it as most important. But in the 
face of tin* Judge's finding that there was 
virtual relinquishment by the defendants of 
(be bidding by reason of their never taking 
tlu* tenancy and allowing their co-tenant 
who was in possession to abandon, it scorns 
to us that this fact goes strongly against 
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the defendants’ case. If the worship of the 
thakur was a necessary condition of their 
tenancy, the entire neglect to take possession 
and carry on the worship would, in our 
opinion, amount to such evidence of 
relinquishment- and repudiation as would 
cover the rule laid down in the recent 
Full Bench ruling in Jfaijamoyi v. Ananda 
Mohan Roy Chotvdhury (1). The substantial 
effect of the defendants Nos. 1 and 2 s 
conduct would be a relinquishment or repudi¬ 
ation of the tenancy. 

The case is not altogether free from 
difficulty, but on full consideration we are 
of opinion that • it is concluded by the 
findings of fact in the lower Appellate 
Court. The appeal is, therefore, dismissed 
with costs. 

A ppca J i / is m issed. 


(1) 27 Inch Cns. 61; 18 0. W. N. 071: 20 0. L. J. 52: 
42 t\ 172. 


PUNJAB CHIEF COURT. 

First Civil Miscellaneous Appeal No. 1639 

of 1914. 

January 16, 1915. 

Present: —Mr. Justice Shadi Lai. 

GOKAL CHAND— Plaintiff—Appellant 

versus 

The LAHORE BANK, Ltd., throuoh 
The Hon’ble R. B. BAKHSHI SOHAN LAL, 

LIQUIDATOR— Respondent. 
Companies Act (VI of 1882), <*. 169 —Settling a share¬ 
holders name on list of contributories—Forfeiture of 
shares—General notice to forfeit shares by Company - 
Absence of resolution to forfeit share of certain share¬ 
holder, effect of—Share-holder, whether can insist on 
forfeiture—Clause in Company's Articles that shares 
'trill ipso facto be forfeited on default , effect of—Default 
in payment of calls—Option of Company to forfeit. 

To constitute a valid forfeiture of shares there must be 
power to forfeit, and intention to forfeit, and a notice 
of that intention, and further, the intention must bo 
actually carried into effect. A default in Payment 
of calls does not ipso facto bring about a foifeituie, 
nor docs the intention to forfeit not carried into 
effect amount to a forfeiture, [p* 43 L co1 * 2 

A Company has got the option to forfeit or not and 
unless the option is exercised the defaulter continues 
to be a member of the Company. Even where the 
Articles provide that a forfeiture shall take place 
ipn facto on defiulc in payment of «alls, 
defaulting share-holder cannot insist on the cla 

apted upon, [p. 431, col. 2.] 


In re East Kongsberg Company; Brigy’s case, 1 Eq. 
309; 35 L. J. Ch. 21G; 12 Jnr. (n. s.) 89; 13 L. T. 627- 
14 W. R. 244, followed. 

Miscellaneous first appeal from the order 
of the District Judge, Lahore, dated the 
27th April 1914, settling the appellant on 
the list of contributories. 

Bakhshi (Jokal Chand , for the Appellant. 

Mr. Nihal Chand Mrfira, for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal under 
section 169 of the Indian Companies Act, XI 
of 1882, from an order of the District Judge 
settling the appellant on the list of the 
contributories of the Lahore Bank, Limited 
now in liquidation. The learned Counsel for 
the appellant lias not challenged the finding 
that his client applied for, and was duly 
allotted ten shares, and the sole question for 
determination is whether the shares were 
forfeited by the Company. 

Now it appears that the appellant made 
default in the payment of the calls on the 
shares and accordingly the Company issued 
to him on the 18th May 1911 a notice 
that if he did not pay the arreais of his 
calls by a certain date, his shares would 
be liable to be forfeited. The appellant did 
not make the payment and it is clear that 
the Company did not carry out its threat 
and did not, in accordance with Article 34 of 
the Articles of Association, pass a resolution 
forfeiting the shares. The appellant's name 
remained on the books of the Company as 
it had been before tlie notice. J cannot, in 
these circumstances, hold that lie ceased to 
be a member of the Company. 

To constitute a valid forfeiture, there must 
be the power to forfeit, and intention to 
forfeit, and a notice of that intention and 
further, the intention must be actually carried 
into effect. It seems to me abundantly 
clearly that a default in payment of calls 
does not ipso facto bring about a forfeiture, 
nor does the intention to forfeit not carried 
into effect amount to a forfeiture. The 
Company has got the option to forfeit or not 
and unless the option is exercised, the 
defaulter continues to be a member of the 
Company. Even where the Articles provide 
that a forfeiture shall take place ipso facto on 
default in payment of calls, the defaulting 
share-holder cannot insist on the clause being 
acted upon. This principle of law is fully 
borne out by the decision of the Vice- 



INDIAN CASKS. 


i :}2 


SI’NDAI.’ MTNWAK V. DINA NATH. 

Chancellor in in re Bast Kongsb- rg Company, 
Brigg's case (1). In that case, a share¬ 
holder received notice that if he did not. 
pay his calls in arrears by a certain date, 
his shares will be forfeited without further 
notice; lie paid his calls on some of his shares 
but not on others, stating that he should 
submit to their forfeiture, but the Directors 
after all did not forfeit them, and kept his 
name on the books. On the subsequent 
winding-up of the Company he was held to be 
a contributory in respect of all his shares. 

Following the law laid down in the above 
judgment, 1 hold that there has been no 
forfeiture in this case and that the appellant 
was rightly placed on the list of contributories. 
I accordingly affirm the order of the District 
.Judge and dismiss the appeal with costs. 

. 1 ppeal dismissed. 

(1) 1 Kf|. HOD; ;r, L. .1. Oil. 210:12 Jur. (x. s.) 
■SO; ,H fj. T. 027: I t W. R. 21-1, 


ADDA II ABA I) HIGH CODRT. 

First Civil Aitkai. No. ;HS m* IPlU. 

February 18, 1015. 

Present: — Sir Henry Richards, Kr., Chief 

Justice, and Justice Sir J\ C. Banerji, Kr. 

3 /itsrnnmat SI N DA R KUN \Y A R — Pi .ainti fk 

—Am;i,i,.\ xt 

versus 

DINA NATH AND OTIIKHS — Dkfkndants— 

Rksfondknts. 

Res jiulicjila — Ejectment <uil in l{cccnue Court 
IJucsfinn of proprietary title ilecitleil —Appeal not lileA 
in t!iml ('mirt — I' hint it ij oj iln'ision Sii nrnt suit 
in Ciril Court, mu i ntu inahil it // of. 

Where in an ejectment suit in a Revenue Court 
I lie defendants raise a plea of proprietary tit le and 
the Revenue Court decides the question itself and 
the |>laintiIT fails to appeal to the Distriet Judge, 
t he decision of t he Revenue Court heroines final and 
liars any subsequent suit in the Civil Court. p. RIH, 

eol I. | 

Stnr.mle Singh v. Moliain mail Melati Ah Khan, H 
I ml. Cns. {);")!; H2 A. S : 0 A. I,. .1. PIT: lint Sa'ran 

Knir v. Illiiigut Deo, It) Ind. Cns. !>21; N \. R. J. 

•ttl (I*. It); HR A. h*H; lieni I', note v. liaj.i Kiln sal 
Ki.-hnrr Prasad Mat llahailnr, 2D A. ||»0 : | \ |, ,| 

A. \\. N. (1 DOT) (>, referied to. 

First appeal from the decision of the 

Subordinate Judge of Mnrndabud. dated the 
■2nd May 1SI1;S. 

FACTS.--The plaint ill. Similar Kunwar 
instituted a suit in the Revenue Court. 

The defendants pleaded that they were not 
her tenants and t hat f he pla int ill bad given 
them the property. The Assistant Collector 


[HR 5 


decided in favour of the defendants. Th e 

plaintiff appealed to the Commissioner who 

affirmed the decree of the Collector, The 
pla int ill* again bronght a suit in the Revenue 
Court, which dismissed the suit. The plain¬ 
tiff then brought the present suit in the 
Civil Court. The Subordinate Judge dis¬ 
missed the suit, the plaintiff appealed to 
the High Court. 

Mr. /». K. IV Conor (with him Dr. Surendra 
.\afh Sen), for the Appellant:—-The defend¬ 
ants were trespassers. They we ,% e in pos¬ 
session without any right and the suit for 
their ejectment could only lie in the Civil 
Court. The learned Judge is wrong in 
holding that the suit was not cognisable by 
tin* Civil Court. 


In the first case, the finding that the 
defendants were rent-free grantees and 
had got the same as gift was wholly 
unnecessary. The point that arose in 
that case was whether the defendants were 
tenants. Rent-free grantees cannot be 
culled proprietors, and the defence of being 
rent-free grantees did not raise a question 
of proprietary title and so no appeal lay 
to the District Judge. The present suit 
was, therefore, not barred. 

Mr. Mohan Lai Sandal, for the Respondents:— 
The defendants clearly raised a question of 
proprietary title. They denied that they 
could be ejected as tenants. If the plaintiff 
felt aggrieved by the adverse decision of 
the Revenue Court against him, his remedy 
lay in an appeal to the District Judge. 
He did not avail himself of his opportunity 
and the decision has become final between 
the parties, and the present suit cannot be 
entertained. 

I roly on Shazade Singh v. Mohammad 
Mehdt Ah Khan (l) and lied Saran Kuar v. 
Bhagal Deo (j). 


1 be Revenue Court bad the right to 
decide the question of proprietary title 
raised. It having decided it and the judg¬ 
ment having become final, the present suit 
is barred. 


a 


JUIKiMKNT.—This 

suit for ejectment. 


appeal arises out of 
A suit was instituted 


t n R I ml. Cns. D.Yl; 0 A L. J. P17: 32 A. 8. 

(2) 10 Ind. ('ns. 02-1: 33 A 1A3; 8 A. L. J. 841 

(f. in. 
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by the plaintiff in the Revenue Court in 
the year 1909 or 1910, in which the 
plaintiff alleged that the defendants were 
her tenants and she sought to eject them 
for non-payment of rent, in that case the 
defendants pleaded that the plaintiff had 
given them the property. The Assistant 
Collector held that the story told by the 
defendants was correct, namely, that the 
plaintiff having no issue of her own brought 
them from their village and established 
them on the property, promising that they 
should have the property now in suit. 
Having found that these were the true 
facts he concludes by saying, ‘‘under these 
circumstances I find the defendants are 
rent-free holders of the land in suit, 
which was given to them in gift by the 
plaintiff”. The plaintiff appealed to the 
Commissioner (not to the District Judge). 
The Commissioner held in effect exactly 
the same as the Assistant Collector had 
held. Meanwhile a second suit had been 
brought by the plaintiff for rent, also in 
the Revenue Court. This suit has been 
dismissed as being a matter which was 
already decided in the suit to which we 
have already referred. The plaintiff then 
instituted the present suit in the Civil 
Court. The Court below has dismissed her 
suit on the ground that the previous pro¬ 


ceedings bar the suit. 

It seems to us that the decision of the 
Court below was correct. The plea of the 
defendants in the first mentioned suit was 
clearly a plea that they were the proprietors. 
Two courses were open to the Revenue 
Court. It could decide the question itself, 
in which case the appeal lay to tl e 
District Judge, or it might refer the parties 
to the Civil Court. From the nature of 
the issue framed and the finding of the 
Court it seems to us that we must 
presume that the Revenue Court adopted the 
first course. It was, therefore, the plaintiff’s 
duty to have appealed to the District Judge 
if she was dissatisfied with the decision. She 
did not do so and, therefore, the decision of the 
Revenue Court is final and has the same 
effect as the decision of the Civil Court. 
[See bhazade Singh v. Mohamv.ad, Mekdx Ah 
Khan (1), Bed Baron Knar v. Bhagat Deo (21, 
Beni Baade v. Baja Kausal Kislime Piasad Ma 

4 A. L. J. 53, A. W. N. ONI) “• 


Jf we were to hold that the decision 
by the Assistant Collector and the 
Commissioner was that the defendants 
were rent-free grantees, th°n the plaintiff’s 
remedy would be under the Tenancy Act 
to have the rent-free grant resumed. 

We dismiss the appeal with costs including 
in this Court fees on the higher 
scale. 

. 1 }>[)*'<!/ (Iism issed. 


BOMBAY HIGH COURT. 

Original Civil Suit No. 1309 of 1914. 

February 5, 1915. 

Present: —Mr. Justice Macleod. 
N1SS1M ISAAC BEKHOR— Plaintiff 

versus 

Haji SULTANALLI SHUSTARY— 

Defendants. 

Contract — l C i. /.,’ meaning of — Bill of Jading — 
Insurance against tear risks — Purchaser , whether bound 
to png the premium—Shipment at enemy port—Royal 
Proclamation forbidding trading with enemy, effect of. 

A c i. f. contract is one under which the pur¬ 
chaser is bound to pay the stated price for the goods 
on tender of the documents showing- that tlie goods 
have been shipped for transit, to the port of 
destination, duly insured according to the terms of 
the contract, and that freight has been paid, f p. 435, 
col. I.] 

A bill of lading, as known to merchants, is a 
receipt for goods actually delivered over and shipped 
on board the ship named therein signed by the 
captain of the steamer or his representative, and no 
document which does not conform to these con¬ 
ditions can strictly be called a bill of lading, [p. 436, 
col. 2.] 

A c. i f. purchaser is entitled to ask for a bill of 
lading, for he is not bound to pay upon proof merely 
that the goods have arrived al the port of departure, 
[p. 436, col. 2 J 

On the 9th of June 1914 the defendants contracted 
with the plaintiff for the purchase of five tons of 
round copper bottoms “e. i. f. Mahomerah, net cost 
in Bombay against bill of lading”. The copper was 
shipped on board the steamer Tangistan on or about 
the 28th July 1914. On the oth of August in con¬ 
sequence of war having broken out between Great 
Britain and Germany, the plaintiff’s agent in England 
insured the copper against war risks. The documents 
arrived in Bombay on the 7th of September, where¬ 
upon the plaintiff demanded payment of the price 
and the war insurance premium which latter the 
defendants refused to pay. By another contract in 
writing, dated the 17th July 1914, the defendants 
purchased from the plaintiff 900 bags of sugar c. ». f. 
Mahomerah, July shipment, the defendants undertak¬ 
ing to pay for the sugar in Bombay against the bills 
of lading. The sugar was shipped at Hamburg on 
board the steamer Nicomedia on the 28th of July 
and was insured against war risks on the £9tji. 
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I'li • ilorimiriii > jiitimmI iii l!<milii\ on ill • lot 1 1 August 
ulr-n ill - | > I :«i 11 1 i I'l' < I > * 111 :i n<l<*(l ]>:iv infill, which the 

< Irfenilimtrcluseil on i lie irromnl ilmt there were 
no hills of hnlinu'nnd tlint owing to tin 1 \v;ir nmltlie 
Kovnl I’loehinnilion of 5th AngiM, the contract had 
1 1 ‘ciline ini|»o>sihle ol |»ertorin;mcc: 

//>/(/, (| ) that as the |daintitV \va> not hound to 
insure t he copper ngiinst war risks, the tlcfemhints 
were not liable to pay the war insurance premium; 

|». 445. col. 2. 

( '1) that in view of the Uo\al Proclamation the 

% 

second contract had become ini possible of perfor¬ 
mance and lli ‘ d d'en l ints were not liable to paw p. 
447, col. 2. 

It i'certainly »le>irable that a .hnlgn Irving* a com¬ 
mercial cause should have a power to dispense with 
th* technical rules of evidence for the avoidance of 
expense and delay which might arise from commis¬ 
sions to take evidence or of lierw ise. p. 1.47. col. 1. 

Messrs. II rb/nit anti ( '(iinphrll, for (lie 

Plaintiff. 

blesses. /// fn'tirif{/ aid >77 ,tlr til, for the 
I )el cntla ids. 

.11 IMJMKXT.—<) j» (lie 9th of .lime 11*11-, 

I Ini defendant linn, carry ing on Intsiness in 
Bombay, purchase I from (he plaintiff, a 
merchant, also carrying on business in Bom* 
bay, live tons—round copper bottoms, c. i. f. 
Maliomerah, July shipmenf, by a contract 
in writing at the price and on the terms 
mentioned in the said contract. The defend¬ 
ants agreed to pay lor tin* copper in Bombay 
against bills of lading. Tin* copper was 
shipped on boa id the steamer Tangistan on or 
about the 2>tli day of July 11*11, and (be 
plaintill says lie obtained (lie relative bills 
of lading and also insured the copper against 
the ordinary marine risks. On (he nth day 
ol August, in consequence of war having 
broken out between (treat Britain and 
(i erinany, (be plain! ill's agent in Knglund 
insured the copper against war ri>ks ami 
Ioiitl 1 ( * per cent, premium for such insur¬ 
ance. The documents arrived in Bombay 
on the 7th of September, whereupon the 
plaintill’ delivered three invoices for the 
copper to the defendants and called upon 
them to pay the invoice price and alsothe 
aforesaid premium lor insurance against war 
risks. The defendants refused to pay (he 
amount tleiuatitled, on the ground that they 
were not liable to pay the aforesaid premium. 
By another contract in writing, dated the 

l' 1 *' ,lu * v B*1 I, the defendants purchased 
1 n,, n l he plaintill 9* >, > bags of Migai, e.i.f. 
Ala homer,i n, July shipment, at (he price 
5U1, 1 " ]1 the terms mentioned in the said 
eoiitraet. The defendants also agreed to p ay 


for the sugar in Bombay against the hills 
of lading. The plaintill’ alleges that, in per¬ 
formance of the contract, he got the sugar 
shipped at Hamburg on board the steamer 
Nicomedia on the 2Sth of July 1914, 
and obtained the relative bills of lading, 
and also insured the sugar against the 
ordinary marine risks. On the 29th of 
July, his agent in Kngland insured the 
sugar against war risks and paid half 
per cent, premium for such insurance, lie 
further alleges that the hills of lading relat¬ 
ing to the sugar arrived in Bombay outlie 
15th day of August. Thereupon, he delivered 
to the defendants an invoice of the sugar 
ami called upon them to pay the sum of 
Bs. 19,27)1-17>..*>, being the price of the sugar 
inclusive of the aforesaid premium for in¬ 
surance against war risks, lie further alleges 
that he has tendered the bills of lading for 
the sugar and the policy of insurance against 
war risks to the defendants, bat they have 
failed to pay the amount claimed. According¬ 
ly. he asks for a decree in this suit for the 
sum of Us. >,>7>- 11 1, being the price of 
the copper with interest at l* percent, from 
the 7th of September 191k and the sum of 
Bs. 19.27)1- 17>-o, being the price of the sugar 
with interest sit 1* per cent, from the 22nd of 
August 191 I-. 

The defendants in their written statement 
deny that they were liable to pay the 10 
percent, premium for insurance of the copper 
against war risks. As a matter of fact, since 
the suit was tiled, the defendants have paid 
the whole of the plaint ill’s claim in respect 
of the copper without prejudice to their 
contention* in this suit, in oilier to get de¬ 
livery of the copper; and if their contentions 
are, correct they will be entitled to a refund , 
ol tlie amount paid for the insurance against 
war risks. With regard to the sugar the 
delendants do not admit that the plaintiff 
got the sugar shipped at Hamburg on the 
->th of .Inly or that the plaintiff obtained 
tlie relative Bills of lading in respect of 
such shipment. Finally, they contend 
that, in view of the war and the proclama¬ 
tions that have been issued from time to tune 
by the British (lovernment, the contract 
between the parties has become impossible 

ol performance. 

I', x hi bits A and 1> are the contracts for the 
pure base of copper and sugar respectively* 
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They are what are called c. i.f. contracts 
under which the purchaser is bound to pay 
the stated price for the goods on tender of the 
documents showing that the goods have been 
shipped for transit to the port of destination, 
duly insured according to the terms of the 

contract, and that freight has been paid. I 
think it is clear that under these contracts 
the seller was not bound to insure against war 
risks. This was admitted by defendants’ 
Counsel, and by the plaintiff in his circular 

of the 28th July 1914 addressed to his 
constituents (Exhibit D), whereby he drew 
their attention to the necessity of insuring 
sugar indented through him against war 
risks in view of the political situation in 
Europe. He also asked them to note tha» if 
he did not receive any instructions by 
Or. m., he would effect the necessary insurance 
against war risks on their sugar, and debit 
them with the extra premiums. Without 
receiving any instructions from the defendants 
the plaintiff cabled on the 28th to his agent 
in England to effect insurance against war 
risks, and I find that he was not justified 
in debiting the defendants with extra pre¬ 
miums in the absence of express instructions 
from them which, as a matter of fact, were 
not given. The sugar indented for under 
Exhibit B was insured against war risks at 
4 per cent, premium but it appears now that 
the condition for such insurance was that 
the sugar was to be shipped before the 1st 
August. The copper indented for under 
Exhibit A was not insured until the 5th 
August when, owing to war having been 
declared between Great Britain and Germ¬ 
any, 10 per cent, premium was charged by 

the under-writers. 

The invoices for the copper per SS. Tangis- 
tan were sent to the defendants on the 7th 
September, and on the 9th September they 
write- “Again on the 7th instant you sent your 
invoices Nos. 522, 543 and 544 for shipment 
of copper by SS. Tangistan charging 10 
per cent, extra insurance, and we are surpris¬ 
ed to see why you have put such extra 
amount. Please note that you have never 
informed us that you were going to insure 
copper against war risks before shipment up 
rL time of tlie invoices. We are <l«uto 


ri-epLU to pay you accordingly as soon as 
*ve are satisfied that the consignments have 
been really shipped as per invoice and are in 
course of transit.” This might be construed 


as a consent on the part of the defendants 
to pay the 10 per cent, on being satisfied 
that the goods had been shipped, but the 
plaint ill’s letter of the 10th shows that the 
plaintiff did not consider that the defendants 
had agreed to pay the 10 per cent, and in their 
letter of the 11th September the defendants 
definitely disclaim all liability for extra 
insurance. It was contended that the case 
fell within section 70 of the Indian Contract 
Act, but I do not think it does. The cases 
cited were cases in which a mortgagee was 
held entitled to charge his mortgagor for 
sums paid by him for land revenue to avoid 
the mortgaged land being sold for non-pay¬ 
ment. The analogy would only hold good if 
the Tangistan had been captured and the 
defendants had claimed the benefit of the 
insurance against war risks. On tlie 21st 
October the defendants wrote that it had 
been mutually agreed that plaintiff was to 
charge 10 percent, for war risks on goods 
shipped per SS. Tangistan, but plaintiff 
denied this in his Solicitors’ letter of 
the 2Stli October. It is evident that the 
defendants were perfectly willing, on a 
concession, to pay 10 per cent, but this was 
not accepted by the plaintiff, and it is 
impossible to find any substantial ground 
for the contentions in their letter of the 28th 
October that the defendants were bound 
to pay whatever premium the plaintiff might 
have paid on their behalf for the copper. 

I find, therefore, that the defendants are 
entitled to a refund of what they have paid 
to the plaintiff for the insurance effected by 
him against war risks, in order that they 
might get delivery of the copper. 

The next question is whether the 
defendants were entitled to refuse payment 
of the invoice amount of the sugar. 

It is admitted that the invoice (Exhibit K) 
-was delivered at the defendants’ office by 
the plaintiff’s clerk, Saul, on the 15th 
August, on which day the English Mail 

arrived. 

The invoice value was R Q . 19,14(5-3-3 to 
which was added Rs. 423 approximate 
insurance against war risks pending the 
arrival of policy from London. It is admitted 
that Rs. 423 was far in excess of what 
had been paid by the plaintiff's agent in 
London, and, therefore, iu any event, the 
defendants were asked to pay more than 
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what was due. but further there is a 
conflict of evidence a* to whether the 
shipping documents were tendered on the 
loth August, and I am satisfied that no 
such tender was made. The plaint carefully 
refrains from alleging they were, imr is 
any such suggestion made in the correspond¬ 
ence until the lbth November. 

1 do not believe the witness Saul, who 
said that he tendered shipping documents 
to the defendants' nmniitin together with 
the invoice on the loth August. The 
documents were sent to the National Hank 
and if would he most unlikely that the 
plaintiff received them from the Hank 
on the same day that they arrived 
from England, and this is supported by 
the plaintiff entering in his bill-hook 

the bill drawn against the sugar on the 
18th August. If seems clear that the usual 
practice of the plaintiff was to semi the 
invoices to his constituents, to inform 
them what was the amount payable, the 
documents thereaftei either being sent with 
a covering letter, see Exhibit S, or being 
delivered over on payment of the invoice 
value. 

But assuming that the shipping documents 
now produced in Court were actually 
tendered to the defendants on tin* loth 
August, was there amongst them a bill 
«»f lading against which only the defendants 
were bound to make payment '? Exhibit II 
collectively are flu* documents relating to 
flic b0() bags of sugar issued by tin* 

Hamburg American Line, which the plaintiff 
contends art* hills of lading. The writing 
on the face of the document is in (ierman. 
On the hack genera! rules are printed in 
Herman and English. 

Each document, which was issued in 
triplicate purports to he a receipt for the 
goods named therein from Messrs. Cohre 
am! Amine for transport by the Herman 
steamer, Nicomedia, Captain, or su! sequent 

steamer through the Sue/. (anal for 
Mohammerah to order or to lu* delivered 
to the order of—. 1 see no reason i » doubt 

that the plaint ill has frequently received 
documents in a similar form pm porting 
*'■ hills °I’ lading which he has 
handed over to his imlenfors an! that 
! > 11 Presentation of such doeumei.ts the 
i mien tors have obtained delivery fr.. m the 
#lnj)ow»er« of the relative goods and that 


Hi *i*jfore, such documents have performed 
the ordinary functions of bills of lading. 
Hut it is indisputable that a bill of lading, 
as known to merchants, is a receipt for 
goods actually delivered over and shipped 
on board the ship named therein signed 
by the captain of the steamer or his 
representative, and no document which 
does not conform to these conditions can 
strictly be called a bill of lading. It may 
be that, as a matter of convenience, ship¬ 
owners may issue to shippers receipts in 
triplicate for goods delivered at the 
warehouse for shipment, such receipts 
being accepted by the shippers in place of 
bills of lading, forwarded to the 
consignee and accepted by the shipowners’ 
agents at the port of delivery as entitling 
tin* consignee to delivery, and under ordinary 
circumstances no dispute would arise. But 
the fact remains that these receipts are 
not evidence of shipment and if such a 
receipt is tendered to a e. i. f. purchaser, he 
is entitled to ask for a bill id' lading, 
for lu* is not bound to pay upon proof 
merely that the goods have arrived at 
tin* port o! departure. It has been contended 
that, under the contract in this case, the 
purchaser has agreed to accept the date of 
the earners' or wharfingers* receipt as the 
date of shipment, and that, therefore, ho 
is not entitled to say that the goods were 
not shipped on tin* *Jn1i duly, the date 
on which the documents (Exhibit H) were 
issued But that agreement is contained in 
the clause which absolves the seller from 
responsibility for late or non-arrival of 
the goods under certain circumstances and 
declares that the period during which such 
stoppage as is therein described continues, 
shall not he considered to form part of 
fhe time mentioned in the contract for 
the completion thereof. Therefore, the sugar 
having been received by the carriers at 
Hamburg on the —Sth duly, the purchaser 
e« m Id not contend that it was not July 
shipment, but the seller was not absolved 
Bom his obligation to tender a bill of 
lading. If a bill of lading had been ten¬ 
dered the purchaser would have been bound 
to pay the invoice value, though he would 
be •''till entitled to claim a refund if he could 
prove that, ns a matter of fact, although 
tin* bill of lading bad been issued the goods 
had not been shipped. 


Vol. XX VI IT 


INDIAN CASES 


437 


NI SSI M ISAAC I’KKIlOlf ?*. SU f.T AN A LM SHUSTARY. 


The defendanfs, before (lie hearing, took nut 
a summons for the issue of a commission to 
examine witnesses in London, Dunkirk and 
Hamburg in order to prove that the Nico- 
media left Dunkirk on the 30th July and 
arrived at Hamburg on or about the 31st 
July, but 1 do not think that they were 
entitled in this suit to ask for such a 
commission, as the question whether the 
goods had been shipped could only be relevant 
in a suit to be filed by the defendants. 

Mr. I nverarity produced certain copies of 
Lloyd’s Weekly Index which showed that, 
according to the information received at 
Lloyd’s from their agents, the Nicomedia 
left Dunkirk on the 30th July, arrived at 
Hamburg on or about the 31st July and was 
still there in November. He admitted that 
the information contained in the Weekly 
Index was not evidence, but it seems unfortu¬ 
nate that in a Court dealing with commer¬ 
cial cases it should not be permissible to 
rely on such a publication which is treated 
by business men as affording reliable infor¬ 
mation regarding the movements of ships 
on Lloyd’s register and that it should be 
necessary in order to prove where a ship 
was on a part’cular date to produce evidence 
of witnesses who had actually seen the ship. 
A special list for commercial causes was 
instituted so as to induce the confidence of 
the commercial world that their disputes 
would be adjudicated upon expeditiously and 
in accordance with the Law Merchant. 
The law of evidence has always been the 
despair of the business man and apart from 
the fact that a commercial cause is set down 
for hearing as soon as possible after the 
issue of the summons and takes precedence 
of other causes, there is little to be gained 
if a party is exposed to the ordinary delays 
of the law. 

It is certainly desirable that a Judge 
trying a commercial cause should have a 
power to dispense with the technical rules 
of evidence for the avoidance of expense and 
delay which might arise from commissions 
to take evidence or otherwise. 

The last question is whether if the bills 
of lading had been tendered, that would have 
amounted to a valid tender having regard to 
the Proclamation issued by the British 
Government on the 5th August and published 


in the Bom tnuj Government Gazette, on the 

10th August. (Exhibit 9). 

All persons resident, carrying on business 
or being in British dominions are warned 
not to supply to or obtain from the German 
Empire any goods, wares, or merchandise or 
supplj r to or obtain the same from any person 
resident, carrying on business or being therein, 
nor to supply to or obtain from any person 
any goods, wares, or merchandise for, or by 
any way of transmission to or from the 
German Empire or to or from any person 
resident, carrying on business or being therein/ 
nor to trade in or carry any goods, wares, 
or merchandise destined for or coming* from 
the German Empire or for or from any 

person resident, carrying on business or being 
therein. 

It is difficult to see how the acceptance of 
the shipping documents relating to the sugar 
by the defendants would be considered as not 
being a violation of this Proclamation. 

In Hancon Fn.v Go. v. Schrempft Bonier 
(l) the plaintiff had sold Chilian honey per 
steamer c.i.f. to Hamburg. The honey was 
shipped on a German steamer and on the 
5th August what was admitted as a tender 
of the shipping documents was made. The 
defendants refused to accept the tender. On 
a special case stated by arbitrators it was 
held that such refusal was justified, because 
by accepting the tender and obtaining the 
goods the defendants would be carrying out 
a contract in violation of the Proclamation 
against trading with the enemy. It seems 
that this decision must cover a case of goods 
coming frrni Germany. 

The suit must he dismissed with costs, 
each party to pay his own costs of the 
summons for commission. 

Defendants to he entitled to a refund of 
the amount paid for the 10 per cent, premium 
and interest, if any, with interest at six 
per cent, from date of payment. 

Suit ch'.mii'iwl, 

(1) (1915) 1 K. B. 365; 31 T. L. ft. 66; 59 S. J. 92. 
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ALBAHABAl) high COURT. 

Sf' HN'I) Civil Aitkal NV 1575 *w 1914. 

Kebruary 11, 191 o. 

Prrsrut: — Justice Sir George Knox, Ki. 

KAHBU and anothkk —Dkkkxiunts — 

A item an i s 
rrrsns 

PARR HU GAP— Plaintiff—Respondent. 

.tract Art (IS of 1ST 2). 1 1 1 it’ll nii’ii I l ii 1 1 nr 

;,,ll„.‘„c<>- nuclei, nf ( ' i reu hi <1 .i ir’cs ilmii i „ it i n<l 

the "ill —I ii fere n re. 

\V)i«*n* a l. ihnli n iiM^isnuvil i l»n*(* «l;iys allcr its 
ovrutioti t* •, n t: * i i»* *«l in the «»« k-ii ..«<»U Usell 

to show t lint it wsissi hsinl »».irg.n» or "th.-rwisc ..I 
mi rxsict ing Millu.v, it i, for the execution to ,.i;ovr 
tl.iit it was pxitiiI<*< l nn.li-r muln«‘ "'tliirnce. I In* aet 
that a ( a oiii])oiin<lal>h > criminal case was pcii'ling 
1 i“twtM'ii the parties ami the prosecution was remly 
To compomnl the off.-i.ee ami («• uitlnlraw tin* charge 
il‘ the Lahiilial was executed ami that the .executant 
was reach- to execute it on condition of the with- 
drawn! of the charge, would not lead to the necessary 
inference that the other side was... a p»>.tnmlo 
dominate the will of the executant and that he used 
that position to obtain an unfair advantage upon him. 

;V- - w. ‘••t -• ! . . ... . 

nhanil,an Par v. ./ l\'<l,e,i — *• 

\ W. N. ( lHIM)) refi-rred to. 

Second appeal from the decision of Hie 
Second Additional Judge of Aligaili. 

Mr. Illinium* Snli<n\ for the Appellants. 

JU DC M KX'|\—This is an appeal brought by 
K-illu and Karamat-ul-lah who were defend¬ 
ants in the Court of lirst instance. The 
pin inti 11 was one Parhhu Hal. The lower 
Appellate Court has found upon evidence 
certain matters to which 1 shall presently 
refer, and the learned Vakil who appeared 
for the appellants has more than once stated 
in his argument that he accepts the hidings 
of fact as found hy the lower Appellate 
Court. His contention is that the lower 
Appellate Court has drawn wrong inferences 
of law. and not that it has arrived at wrong 
findings of fact. It is admitted in the case 
that the appellants executed a kiihnlnil on the 
4th of November 1909 in favour of the re¬ 
spondent and that that k>il>nlnit was after¬ 
wards registered. 


. ..(> hidings of fact are that one 
Abdullah was co-sharer in the village, that the 
land in suit was Abdullah s .>/V land, that 
Abdullah's proprietary rights passed by sale 
to Ahmad Bux and that Ahmad Bux in turn 
transferred t ho rights, whatever they were, 
to the respondent. l'lio result n! all those 
transactions was that Abdullah became an 
ex-proprietary tenant ol this land. Alter 


becoming ex-proprietary tenant Abdullah 
sub-let those tenant rights to the appellants. 
Hater on the respondent ejected Abdullah on 
the 3rd of August 1909. With that ejectment 
of Abdullah went the tenant rights of the 
persons to whom Abdullah bad sub-let them, 

/. c., the appellants. Three months after this 
bad come and gone tbe appellants executed 
the l:ul,id inf in favour of, the respondent. It 
is not easy at lirst sight to see how this 
position can be got out of but bis arguments 
addressed to me have been very ingenious. 

They are (1) that when Abdullah was 
ejected the tenant l ights of Abdullah enured 
in favour of all the co-sharers. The appellants 
were two of such co-sharers, 1 believe there 
were eight in all, and tbe tenants' rights 
enured partly in favour of other co-sharers in 
the miihal. It is not easy to see wlmt follows 
from this argument. The position laid down 
is unassailable ; it amounts to this and no 
more, that the appellants by reason of 
being co-sharers of the whole mnhal become 
co-sharers of the rights vested in Abdullah, 

nothirg more. 

In the course of the delivery of this 
judgment 1 was informed that what the 
argument meant was that upon the ejectment 
of Abdullah the ex-proprietary rights of 
Abdullah became extinguished and tbe 
land which Abdullah hold became ordinary 
land. Press this as far as it can he 
pressed, it will not extend to the necessary 
inference that the appellants became 
tenants or joint tenants in the land in 
dispute. In the course of the argument 
allusion was made to the evidence of the 
pnhcnri, who is said to have stated that 
this land became the kashf of all the 
proprietors. This may or may not he a 
correct interpretation of what the pii/inin 
did say. The mere fact that land was 
writ I on down in the pu/inin papers as 
kUiiilkiishl land will not make that land 
kliitilkiishf . more than an entry in Hie 

pnhruri papers will he required to establish 

this, when disputed, as in this case. 

Then the second contention is that the 
appellants never got possession. The lower 
Appellate Court has considered this question 
and finds that the land covered by the 
kal> iiI iiit is cultivated by tbe appellants 
or their relatives. Ibis is tantamount o 

a linding that the hahuliat was acted 
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upon. But there is a still further contention 
and that is that the kabnliat is void, 
inasmuch as it was executed under undue 
influence and my attention was directed to 
section It) of Act IX of 1^/2. this 
point also did not escape the consideration 
of the lower Appellate Court. That Court 
found itself unable to deal with this issue 
and referred to the Court of first instance 
the following issues:—“Whether the 
defendants executed the said kabnliat, dated 
the 4th November 1909, through undue 
influence, and was that influence exercised 
by the plaintiff or by anybody else acting 
on his behalf ? In the order of remand 
the Court was directed to take such 
additional evidence as may be necessary 
for a proper decision. The finding returned 
was that the defendants were unduly 
influenced to execute the kabnliat; because 
there was a criminal case pending between 
the parties under sections 352 and 447 of 
the Indian Penal Code and the plaintiff 
said he would not withdraw it unless the 
defendants executed the kabnliaK The 
lower Appellate Court considered this finding 
and disagreed with it. It held that if 
the defendants agreed to execute the 
kabnliat on the 1st November 1909 
because the plaintiff withdrew his charges 
against them under those sections, it was 
not undue influence but consideration and 
that the defendants were the gainers by 
the kabnliat , because they had 
no right to hold the land ^ in 
Section 1G lays down that a 
said to be induced by undue 
where the relations subsisting 
parties are such that one of 
is in a position to dominate 
the other and uses that 
obtain an unfair advantage 
other.” The criminal case was a charge 
of offences punishable under sections 447 
and 352. Neither offence is a grave charge 
and both the offences are offences which 
the law permits parties to compound. 
Seeing that this particular kabnliat was 
both executed and registered some three 
days after it was executed, the burden of 
proving undue influence would 

appellants. The words of 
Act IX of 1872 are important; they 
to say that “where a person who 


otherwise 
question, 
contract is 
influence' 
between the 
the parties 
the will of 
position to 
over the 


lie on the 
section 16 of 


is in a position to dominate the will of 
another enters into a contract with him, 
and the transaction appears, on the face 
of it or on the evidence adduced, to be 
unconscionable, the burden of proving that 
such contract was not induced by undue in¬ 
fluence shall lie upon the person in a position 
to dominate the will of the other. The 
words themselves show that this clause 3 
applies only to a transaction which on the 
face of it or on the .evidence adduced appears 
to be unconscionable. It would be a very long 
step indeed to take to say that, under the 
circumstances which have been found by the 
lower Appellate Court that, the execution of 
this kabnliat would be an unconscionable 
transaction. The probability is that the 
respondent was for some reason very anxious 
to get this kabnliat executed, but there is 
nothing in the kabnliat itself to show that it 
was a hard bargain or otherwise of an exacting 
nature, even if we go so far and hold that a 
criminal case of a nature here represented had 
sprung up between the parties. The fact that 
the prosecutor was ready to compound the 
offences and to withdraw the charges if the 
kabnliat was executed and that the appellants 
were ready to execute the kabnliat on 
condition of the withdrawal of the charges, 
would not lead to the necessary inference that 
the respondent was in a position to dominate 
the will of the appellants and that he used 
that position toobtain an unfair ad vantage upon 
them. The appellants are Muhammadans, the 
respondent is a Hindu and a mahajan. There 
is nothing to show that there had been any 
previous money transactions between the 
parties and that they, therefore, started in this 
race unfairly. This Court has had occasion to 
consider this very question in Gobardhan Das 
v. Jai Kishen Das (1). That case, it is true, 
was decided before section 16 of the Indian 
Contract Act had been amended, but the 
amendment does not seem to make this case 
without value as a precedent. The observa¬ 
tions of the Chief Justice, Sir Arthur Strachey, 
lay down what is meant by undue influence 
The learned Chief Justice says, referring to 
that particular case: “I have no doubt that at 
the time when he executed the submission he 
was to some extent, at all events, in fear of 
the criminal proceedings, but he does not say 


(1) 22 A. 224; A. IV. N. (1900) 52. 
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a word to suggest lilt- rpiirlii-ion that tin* 
plaintiIT or any one else took advantage of his 
state of mind to apply any pressure or exercise 
any influence to procure his consent. It cannot 
he hold that a Mate of fear by itself con¬ 
stitutes undue influence. Assuming a state 
of fear amounting to mental distress 
which enfeebles the mind, there must 
further be act ion of some kind, the employment 
of pressure or influence by or on behalf of the 
other party to the agreement/’ Nothing of 
this kind has been alleged or proved in the 
present ease, and 1 hold that tin* lower 
Appellate Court was right in its lindingthat 
the execution of the kahnltnf was not brought 
about by undue influence on the part of the 
respondent. 

One more contention was pressed before me 
and that was that the respondent was not 
entitled to bring this cast* without joining as 
parties to the cast* tin* other co-sharers. 
Section 11)4 of Act II of 1901 was cited 
in support of this contention, also that if the 
respondent could sue alone he was not entitled 
ft) recover anything more than his share of 
the rent, lint this contention entirely 
overlooks the finding that a special kuhuliat has 
been executed and registered in favour of the 
respondent. The respondent is suing upon 
that registered Unhid la! to which lie and none 
of the other co-sharers was a party. The case 
appears to me to fall under clause '1 of 
section 191. There was a special contract 
between the parties, the respondent was 
entitled to recover separately his share of the 
rent payable by the appellants. It would be 
tor the hinihnn/nr and the co-sharers to 
consider whether they are entitled to any part 
of this rent and to sue for it, if necessary. 

None of the other pleas in the memorandum 
ol appeal were pressed before* me. In the 
course of fin* argument my attention was 
drawn to 1 be case of /.„/ Mahomed v. A n/hnuis 
1 (,n nnt PH.pose to say bow far I agree 

with the learned Jud.tr«*s of the (/aleutla High 
( ourt, but the case cited seems to me dead 
against the appellants. The learned Judges are 
carefuj to say that in section ID; ,,j \ rt j 
of 1^7-J the words “ at tin* beginning ,*| (| ,. 
tenancy" only apply to eases in whirl, , rl ;mls 
aio j ut into p, ssession . f the tenai c\ I y ll <* 
person to \\ ho it i they l,a\e nttoi i,i d ’ a, d md 


(“J iir.nn, 


[iyi 5 


t«* eases in which the tenants have previously 
been in possession. So far as the tenancy in 
this case is concerned, the appellants had not 
been previously in possession of the tenancy. 
As I pointed out in another part of this 
judgment, they may have been co-sharers but 
they weie not co-sharers of this particular 
piece of land. The act which put him in 
possession was the act of the respondent follow¬ 
ing upon the registered Uahul iat. 

I dismiss the appeal. 

. 1 ppea 1 (lisrn issed. 


COURT OK 'NIK BOA 1M) OK REVENUE, 

UNITED PROVINCES. 

Rkvkntk Pktiiion No. 5 ok 1912-13 if 


1-Iakpoi District. 

August o, 1913. 

Present: —Mr. Baillie. S. M , and 
Mr. Tweedy, J. M. 

MADARl liAli AM* ANOTIIKK — Dkfknpants— 


Am: u. a nts 


KAUAI AVAN 


reran# 

SING 11 — Plaintiff— 


Ri>toni*i;nt. 

liesu in ption sitits—(»rantor amt grantee, suit between 
- Min tgayee from grantee, whether necessary party — 
Mortgagee, if imptcnitcii, right of. 

1 n resumption suits a mortgagee from the grantee 
is not a necessary parly nml is hound by the decision 
arrived at in sneli suits if the proceedings are fairly 
conducted between the grantor and the grantee; but 
whore the proceedings are not fairly conducted 
between the grantor and the grantee, and the mort¬ 
gagor impleads the mortgagee, the latter has 
tin* right to have his pleas fullv heard and determined. 
I p III, eol. 1.) 

liana Prasail v. Xaicab Tasadduk Husain, 6 0. C. 
1 ;0. referred to. 


Appeal 

missioner, 

1913. 


from the decree of the Cora* 
Lucknow, dated 1st April 


JUDGMENT. 

Twfkpy, J. M.— 1 do not think that the 
lower Courts were right in holding that 
the mortgagees of this muofi have no locus 
standi in the Revenue Court. It has been 
held that they are not necessary parties 
(*> (be mi it and that they aie bound by 
(la* decision arrived at by the Courts in 
proceedings fairly conducted between the 
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grantor and grantee. [Gaya Prasad v. Xaicab 
Tasadduk Husain (1), quoted in Mata Prasad 
and Maharaj Narain’s Rent Act, page 
177.] 

In the present case the proceedings were 
not fairly conducted, for the grantees did 
not contest the suit but left their mort¬ 
gagees to bear the brunt of the grantor's 
attack. The latter was riot bound to make 
them parties, but as he did so, 1 think 
they have the right to have their pleas 
fully heard and determined. The icajib- 
ul-arz does not show that this grant is 
resumable but only that it is assessable, 
and, therefore, the grantees were entitled 
to hold at a fair rent for seven years. 
The finding that the muafi does not come 
under section 107H is certainly a finding 
of fact and the Commissioner was right 
in not interfering in second appeal ; but 
the question whether the grant could only 
be assessed and not resumed has not been 
determined. The claim to have rent assessed 
is not clearly made in the grounds of appeal, 
but it was made in argument by Counsel 
and I think it is entitled to prevail. I 
would decree the appeal in part and under 
rule 13 return the case for assessment of 
rent under section 107G. Costs to be on 
parties. 

Baillie, S. M.— I concur. 

Appeal partly allowed. 

(\) 6 O C. 110. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1720 of 1912. 

October 28, 1914. 

Present : —Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

Musammat MALAP KAUR —Defendant— 

Appellant 

versus 

HAKIM SINGH and another—Plaintiffs— 

Respondents. 

Colonization of Government Lands ( Punjab) Act (V of 
1912), s. 21 —Deed of tenant before commencement of 
Act—Payment of necessary sums Joe acquisition of 
proprietary rights. 

Whore on the death of a tenant the tenancy was 
mutated in the names of his son’s widow and his 
son’s son’s widow, who paid the necessary sums to 
the Government for the acquisition of proprietary 


rights, and the original tenant s reversioners claimed 
the property: 

Held, U) that section 21 of the Act did not apply 
^ 2 th e tenant died before the Act came into force- [p. 

(s) that the defendants, when they had paid in full 
the necessary sums to Government, became ipso fade 
ownersm their own right of the land in suit, [ v ' m 

Second appeal from the order of the Divi¬ 
sional Judge, Gujranwala Division dated 
the 27th August 1912. ? 

Mr. Ros/ian Lnl , for the Appellant. 

Rai Bahadur Pandit Shoo Narain and Sardar 
KJiarak Singh, for the Respondents. 

JUDGMENT.—In this case Mr. Sheo 
Narain on hehalf of the respondents has 
raised the preliminary objection that no appeal 
lies. His point is that the issue, after decid¬ 
ing which the lower Appellate Court re¬ 
manded for fresh decision, is either a question 
of fact or one of custom; that, if it j s a 
question of fact, no second appeal lies, and 
it it is a question of custom, appellants should 
have obtained a certificate for appeal from the 
lower Appellate Court, which they have not 
done; and he refers us to Satvan Singh v 

Mnthv (1). We are unable to assent to this way 

of dealing with the matter. The first ques¬ 
tion for decision is, whether section 21 
Punjab Act V of 1912, governs the case’ 
and this is a pure question of law. We’ 
therefore, overrule the objection. 

On the merits also we have heard argu¬ 
ments and have examined the record and the 
law aforesaid, and we find it clear beyond 
all doubt that the decision <J the lower Ap¬ 
pellate Court is incorrect and that its order 
must be recalled and the suits dismissed. 
CCivil^ Appeal No. 1720 and Civil Appeal 
No. 1721 are intimately connected and can 
conveniently be disposed of together). 

Jawala Singh first obtained the tenancy of 
this land from Government in 1890. He 
died, and eight or nine years befere suit the 
two widows (defendants in these two cases) 
one of whom is Jawala Singh’s son’s widow 
and the other his son’s son’s widow, admitted¬ 
ly paid to Government the necessary sums 
for acquisition of proprietary rights. Plain¬ 
tiffs are the descendants of Gulab Singh 
father of Jawala Singh, through a son Mew a 
Singh; and the lower Appellate Court, apply¬ 
ing section 21 aforesaid of the Colony Act 

(1) 23 Ind. Gas. 817; 85 P. R. I9l4j 152 P L k’ 
1914; 120 P. W. R. 1914. * * 
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finds that the land must be treated as an- 
rostral u ,tfl plaintiffs. Dut Jawala Singh 
died long before the Act came into force, 
and the lower Appellate Court lias overlooked 
the words in section 21 “when after the 
com mrncenient <>f /his Art any tenant dies,' 
and Mr. Kbeo Xarain very rightly admits 
that the section 21 cannot be rightly applied 
in this case, even if defendants could be said 
still to be tenants. 

Further we incline to the opinion that 
defendants, when they had paid in full the 
necessary sums to < iovernment, became //>•'•” 
facta owners in their own right of the lands 
in suit; and thus, whichever view is taken 
of their present slain*. plaintiffs' suit must 
fail. We are unable to see any force in Mr. 
Sheo Narain's contention that even in these 
circumstances there remains a possible case 
for plaintiffs on the score of custom. We 
cannot imagine any possible custom under 
which plaintiffs can oust defendants in either 
of the two alternatives stated above. In 
neither case ha\e the\ any possible Incus 

standi . 

For these reasons we accept these appeals 
and dismiss the plaintiffs' suits with costs 
throughout, the remand orders being set 

aside. 

. | iniral arcrntrd. 


BOMBAY 111011 COCKT. 

SkcoNP Civil. Aitkai. No. 5S2 OF Ibid. 

December 22, 11114. 

Present :— Sir Basil Scott, Ki\, Chief .lust ice, 

and Mr. Justice Batchelor. 

JAVEKBIIAl JOKABHAI — Pi \i\iiif - 

A ITKI.I. \N I 

nrs ns 

(lOKIHIAN NABS I -I )i:fi nda\ r— 

Kf.sfonpi.n r. 

li/ihii (*n icininl to rmn ifr IHnit/iiri iiihl 

\,i nrihl.i ri Act .I<‘/ I ■«/ lSt»2), >. !l-riir.rn;/. 

.<nh.il i rision "l tiling, mnchjti\ic ii I — lUriinl niorhimjc 
Minli/ti'iir, ri'l h I of, to com finis,.turn- f ’*•##/.•«/«•/ ,|i7 

IX of 187-h •'■. t»’» l.i in itnt ion .1 ft (l\ . 11 / IPOS), Sih. 

, .li7. «i*2. 

‘I lif Imiisr in >uit :iinl certain other propcrl ies 
Ii\ n regi.-J civil ilrnl <»l I SOT, in* *i'l gsi gi’il to 
In- plaintiff's lather l*y «I«• 1 • • i n I:»n I s Nos. I and 2 
,i,| | ||f> ileeeaseil hnshaiul id' ilefemla ill No. K. t he>e 
in irl ga goi’s having |imvlia>**d tin* ] *r< >pcrt ies from 
I,,. I.liii.iiln>■ owner in ISPd. In IP"l mi nccemits 


irn 


being taken between the mortgagors and the mort¬ 
gagee, part of the property was sold to pay a part of 
the mortg.ige-d >ht, while the balance of the debt 
was seemed by a fresh mortgage of the house in suit. 

The mortgagors remained in possession of the house 
as plaintiff's tenants under yearly rent-notes. The 
last rent-note was passed in 1PUS. On the defend¬ 
ants' refusing to Hirrender possession the plaintiff 
sued for possession averring that i:i case he was 
held not entitled to recover possession, he was in 
anv event entitled, under a covenant contained in 
the deed id mortgage. In compensation. The defend¬ 
ants admitted t he mortgage-deed and rent-notes, hut 
contended that they were void undei »lte bhagdnri 
and N’arwadari Act and also pleaded limitation: 

II,hi, | I ) that under seet ion :i of the IPiagdari and 
Narwadai i Act hoth the mortgage and the rent-notes 

w ere void. ; p. TLL col. 1 : 

(2) that so far as the ca.ntinct of mortgage was 
concerned, the consider.it ion amplest iotiabl\ tailed 
nb initio, ml tin* money advanced by the plaintiff s 
predecessor-in-tit le was money received by the defend¬ 
ants lor the plaintiff's use, within the meaning of 
Article (>2 of the Limitation Act, and the suit having 
been brought bevotnl the period of limitation was 

barred bv time I LL col. 2 : 

Iff) that the covenant to compensate contained 
in the mortgage-deed was collateral and not niorcb 
dependent upon the mortgage contract ami that 
under the circumstances o| the case though.the main 
contract was wliollv null and void by the Statute, 
the plaint iff wav entitled to claim under t he covenant. 
p -I Hi. col. 1. 

Second appeal from tbe derision of the 

First Class Subordinate Judge at Broach, in 
Appeal Suit No. t»i> of lffll, continuing the 
derive passed by tbe Second Class Subordinate 
Judge at Jainhusar. in Civil Suit No. 2*>1 

of 11)10. 

Mr. /L .1. Khaec, for tbe Appellant. 

Mr. H. -Y. Thaba\ for tbe Respondent. 

.1 C l)(I M EXT.—Tbe plaintiff, who is the 

.appellant betore us, brought this suit as 

mortgagee to recover possession of a bouse 
and Us. 1 I as rent or, in tbe alternative, 
to recover IN. 7 Iff from the mortgaged 
bouse and other properties of defendants 
in ease tin* Court should bold that plaintiff s 
mortgage* was void. The plaint set out 

that the bouse in suit and certain other 
properties wen*, by a registered deed of 

ISffT, mortgaged to tbe plaintiff s father by 

defendants Nos. I and 2 and Shankar Narsi, 
tin* deceased husband of defendant No. o, 
these mortgagors having purchased tbe 
properties from tbe Iduutdar owner in 1^93; 
that in IffOl, on accounts being taken, 
part of the property was sold to pay part 
of Hu* mortgage-debt, while tbe balance 
of the debt was secured by a fresh mortgage 
ol the bouse in suit : that the defendants 
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Nos. 1 and 2 and Shankar Narsi or, after his 
death, his widow, the third defendant, remained 
in possession of the house as plaintiffs tenants 
under yearly rent-notes; that the last such 
rent-note was passed in 1 DOS; and that the 
defendants refused to surrender possession. 
It was further pleaded that, in case the 
plaintiff should not he held entitled to 
recover possession, he was in any event 
entitled, under a covenant contained in 
the deed of mortgage, to a sum of Rs. 749 
as compensation, that being the sum due 
under the mortgage. 

The defendants admitted the mortgage- 
deed and rent-notes, but contended that 
they were void under the Bhagdari Act, 
that the plaintiff took no interest in the 
property either under the mortgage or 
under the rent-notes, and that the suit 
was barred by limitation. On the material 
issues both the trial Court and the lower 
Court of appeal have found that the 
mortgage and the leases were void ah initio , 
that the defendants were not estopped from 
raising this contention and that the 
plaintiff’s claim to compensation was barred 
by limitation. On these findings, so far as 
concerns the house now in litigation, the 
suit was dismissed. From this dismissal the 
plaintiff brings the present appeal. 

The property in suit being admittedly 
an unrecognised sub-division of a hhag , its 
alienation is prohibited by section 3 of 
the Bhagdari Act, 1SG2. The argument 
advanced in the lower Courts that this 
mortgage could be saved from the prohibition 
was not pressed before us, and Jijihhai 
Laid as v. Nagji Oulab (1) is authority for 
the view that the mortgage is void under 
the Act nonetheless because the original 
mortgagors were not hhagdars. The rent-notes 
were, we think, part and parcel of the one 
indivisible transaction ; they are, therefore, 
tainted with the illegality which affects the 
mortgage, and they must suffer the same 
fate. We hold that both the mortgage and the 
rent-notes are void. 

The only remaining question is that to 
which the arguments before us were almost 
exclusively confined, namely, whether the 
plaintiff is entitled to any and what 
compensation. The lower Courts, following 

(l) 3 Inch Cas. 761; 11 Bonn h. R. 693. 


Jijihhai*s case (1), have decided that the 
plaintiff has a good claim to compensation 
under section 65 of the Indian Contract 
Act, but both Courts have felt compelled 
to hold that the claim is out of time, 
though the learned Subordinate Judges 
recognise the hardship of a decision which 
deprives the plaintiff both of his mortgage 
security and of' the money which he 
advanced. It may be observed in passing 
that the hardship happens in this case to 
be all the greater, because it is found that 
the plaintiff had no knowledge of the 
hhag character of the property until the 
decision of a former suit filed so late as 
1908. But both the Courts have felt 
constrained to hold that, inasmuch as the 
contract of mortgage was void ah initio , the 
consideration must be taken to have failed 
from the date of the contract, that is, 1897, 
whether the plaintiff was aware of the 
illegality or not; for this view they have 
relied on Ardesliir v. Vajesing (2), which 
followed the decision of the Privy Council in 
Ha unman Kamat v. Han n man Manduv (3). It 
cannot be denied that if this view be sound 
and take account of the whole of plaintiff’s 
case, the claim for compensation is out of 
time. So far as the contract of mortgage 
is concerned, the consideration unquestionably 
failed ah initio and the money advanced by 
the plaintiff's predecessor-in-title was money 
received by the defendants for the plaintiff's 

use, within the meaning of Article 62 of the 

Indian Limitation Act. Under that Article, 
therefore, the plaintiff is now too late to 
obtain compensation in respect of the 
consideration attaching to the mortgage. 

But there still remains the question whether 
the plaintiff is not entitled to recover for 
breach of a separate covenant contained in 
the deed of mortgage. That covenant was 
passed by the defendants-mortgagors in the 
following terms: Tf there should be any hind¬ 
rance or obstruction concerning the house, 
or if the house should be taken out of your 
possession, then we and our property and 
our heirs and representatives are liable 
for any loss you may suffer and for your 
moneys advanced." Assuming, for the 
moment, that tin's covenant can properly 

(2) 3 Bom. L. R. 190; 25 B. 593. 

t.3) 19 C, 123: 18 I. A. 158, 
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be made the basD of a claim for compensation 

independently of H.e origin* mortgage it 
is plain that that claim av.11 he w.th.n 
time, for the plaintiff’s case .s that the 
breach of the covenant did not occur till 
11.09 when, the term of the last lease having 
expired, the defendants refused, on demand 
ma P de to surrender possession and the suit 
^as hied in 1910. We may notice a so 

tZ this covenant is Of a different character 

from that which in AnM„f •* ea,e (2) ''«• 
held incapable of saving the plaintiffs 
,?it from the bar of limitation. For there 
neither the plaintiff nor his vendor had 
possession of the ivnnto land in suit, and 
the covenant, it was held, did not amount 

o an agreement to compensate the purchaser 

f°r non possession, hut proceeded on the 
assumption that he had ohtamed possession. 
Here the covenant covers as well 
where hindrance or obstruction should occur 
h, taking possession as the «an wbeiv 
possession, after having once heen ohtanit , 
f s afterwards taken away from the 

purchaser. 

It remains to determine whether, although 
the mortgage is void under the "hagdar, 
A„ t it is open to the plaintiff to 

claim under t his covenant I t has not 

heen suggested that ... the Indian Con¬ 
tract Act or any other Indian enactment 
there is anything to prohibit, such a claim, 
and the only provision which lins 
bearing upon the question ot its validitj 
namely, section 65 of the Indian Contract 
Act, favours the view that the defendants 
are hound to make restitution. Having 
regard, however, to the precise won ling of 
section 65, there may perhaps be diilirnltv 
in holding that this section is directly 
applicable to our present facts, but the 
section at least indicates that the plaintiffs 
claim is consonant with the general principle 
adopted by the Statute. Assuming that the 
plaintiff’s claim under the covenant cannot 
bo wholly justified l.y ivfcience to section 
ba it follows that th.‘point under discussion 
is 'not covered by any Indian enactment. 
That being so, it is competent to ns to turn 
for guidance fo the decisions of the Knglish 
Courts on a similar state of facts. In hnn- 
so,i v rw e (-0. Ib ( ‘ plaintiff sued upon a 


( 4 ) (1K07; 8 East I* 


hill of sale transferring to him the property- 
in certain ships by way of mortgage 
security for a sum of £2,500 advanced by 
the plaintiff. But the bill of sale itself 
was void under a particular Statute inasmuch 
as it did not recite the certificates of registry. 

Vet it was held that the plaintiff was entitled 
to sue the mortgagor upon his personal cove¬ 
nant contained in the same instrument of 
mortgage for the re-payment of the money. 

For the defendants it was contended that 
the whole instrument was void, and Counsel 
relied upon the comprehensive words of the 
Statute which were that the bill or other 
instrument of sale shall be utterly null and 
void to all intents and purposes,” arguing 
that the suit was an attempt to make the 
instrument good to one intent and purpose. 
The Court, however, held that the Statute 
w;l v ! ,,ot to be construed thus harshly, and 
Ford Fllenborough, C. J.. after observing that 
in terms the Statute purported to vacate only 
the bill of sale, said: “it does not vacate 
the whole instrument which may happen also 
to contain any other independent contract 
between the parties: but that part of it only 
which operates as a bill of sale....But to go 
farther, and vacate the covenant for payment 
of the money lent, would be going beyond 
the reason and object of the Legislature 
in order to work injustice.” P nd Le Blanc, 
J., said: “The object of the Act, which was 
to enforce a mere political regulation, is 
effectually attained by avoiding the transfer 
of the ships for want of the requisites in 
the bill of sale: and there being nothing 
immoral in the transaction itself, there 
is no necessity for carrying the construc¬ 
tion further.” The words which we have 
quoted seem to us to be apposite to the 
present case. The Bhagdari Act, like the 
Knglish Statute, has for its object to enforce 
a political regulation, the preamble setting 
forth that the permanence of this superior 
tenure is endangered by the practice of 
attachment and sale, by civil process, of 
the homesteads and buildings appertaining 

to the bhnqs. and that it is desirable to 

%r * • 1 

prevent the alienation of any unrecognised 
portion of a bhag. But, as in the Knglish 
case, there is nothing immoral in such 
alienations prr sc; for political reasons 
they are prohibited by law. And as the 
jlish Statute, in the words of Lord Kllen- 
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borough, vacated only the bill of sale itself, 
and not any other independent contract 
which might be contained in the instrument, 
so section 3 of the Bhagdari Act provides 
only that it shall not be lawful ( inter alia) 
to alienate or mortgage any unrecognised 
sub-division of a bhag, that any such aliena¬ 
tion or mortgage shall be null and void, 
and that the Collector may re m ove from 
possession any such alienee or mortgagee 
who is in possession in violation of the sec¬ 
tion. It is, in the present case, the mortgage 
only that is to be avoided, and, following 
the language of Le Blanc, J., we may say 
that the object of the Act is effectually 
attained by avoiding the mortgage and. 
there being nothing immoral in the transac¬ 
tion itself, there is no necessity for carrying 
the construction further so as to enable 
the mortgagor both to recover possession 
of the security and to retain the moneys 
advanced. Kerr iso n v. Cole (4) was followed 
in Vague v. Mayor of Brecon (5), where Mouys 
v. Leake (6) was also relied on. This lat¬ 
ter case was concerned with the grant of 
a rent-charge created by a rector out 
of his benefice, such charge being absolutely 
void under the Statute 13 Eliz., c. 20. But 
as the deed of grant contained a covenant by 
the rector personally to pay the charge, the 
Court refused to order the deed to be deliver¬ 
ed up for cancellation, and held the 
covenant to be valid. The grounds upon 
which Lord Kenyon, C. J., put the judg¬ 
ment of the Court were stated in the fol¬ 
lowing words, which appear to us applicable 
to the present appeal: “ In this case,” said 
his Lordship, “one of the defendants exe¬ 
cuted a deed, by which he granted an 
annuity or rent-charge out of certain bene¬ 
fices. This is not malum in se. There is 
nothing wrong in such a transaction, except 
as far as it is prohibited by the Statute. 

If indeed there had been any moral tur¬ 
pitude mixed in it, I would have fol¬ 
lowed it in all its consequences: but a 
deed that was intended to operate one way, 
may operate another way, ut res magis raleat , 
quam per eat, if honesty requires it.” It 
seems, therefore, to be clear that where, as 
here, the covenant is collateral and not 
merely dependent upon the principal contract, 

(5) (1868) 3 H. & N. 572; 27 L. J. Ex. 395; 6 W. R. 

R. 801; 117 R. R. 863. 

(6) (1799) 8 T. R. 411; 101 E. R. 1461. 


it may, in such circumstances as these, form 
the proper basis of a claim, even though the 
main contract be, as here, . wholly null and 
void by Statute. It appears necessary to 
explain that this is so in conformity with the 
authorities cited, because in Payne v. Mayor 
of Brecon (5) Baron BramwelJ, as lie then 
was used language which might seem to cast 
doubt on the proposition that the covenant 
might be good even though the alienation 
might be wholly void by Statute. We do not 
think, however, that the language used was 
really intended so to decide a question which 
was not then strictly before the Court, be¬ 
cause the learned Judge himself quoted with 
approval the decision in Ke rison’s case (4) 
where the mortgage of the ships was void by 
btatute, and Watson B., relied upon Lord 

Kenyon s judgment in Mouys v. Leake (<-,) 
where the grant of the rent-charge was void 
by Statute. The most, therefore, that defend¬ 
ant s Counsel can now make of Payne v. Mayor 

of Brecon (5) is to say that it was not so strong 

a case as either of the other two, and that 
the Court decided the case they had before 
them ; but in so doing, they expressly ap¬ 
proved the decisions in Mouys v . Leake (6) 
and Kerr,son v. Co/e (4). For the rest it is only 
necessary to add that in Payne's case (5) the 
Municipal Corporation of Brecon had bor¬ 
rowed money for a purpose to which the 
borough fund was not applicable by section 
92 of 5 & b Will. IV, c. 76, and had, as 
security, executed a deed of mortgage without 
the approbation of the Lords of the Treasury 
as required by section 94 of the Act The 
mortgage was consequently invalid, but the 
deed contained a covenant to re-pay the bor¬ 
rowed money, and it was held that this 
covenant was valid. The judgment of the 
Court was, as we have said, based upon the 
cases of Mouys v. Leake (6) and Kerri son v Cole 
(4), as to which Watson, B., said: “Those cases 
are founded on good sense and are sound law 
and it would be mischievous to disturb them.” 
That being so, it cannot, we think, be fairly 
said that in Payne’s case (5) the Court decid¬ 
ed for the validity of the covenant merely 
because the mortgage executed by the Cor¬ 
poration was only invalid and not wholly 
void by the Statute. Apart from the general 
reliance on the authority of the cases Mouys 
v. Leake (6) and Kerrison v. Cole (4), the ratio 
of the decision in Payne's case (5) was, in the 
words of Martin, B., that there was nothing 
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the Statute of Will. JV which prohibited 
n Corporation from entering into u covenant 
t„ pay its lawful debts. We hud that there 
is nothing to that purpose in the Bhagduii 
Act, and that, though the transfer hy way ot 
mortgage must be set aside as void under the 
Statute, the Knglisl. authorities show, con¬ 
sistently with the principles embodied in 
section' U5 of the Indian Contract Act ami 
section 28 of the Spec die Relief Act. that the 
plaintiff is entitled to claim under the cove- 

Now the covenant promises compensation 
i„ the event of the disturbance of possession, 
and the plaintiff’s case upon this point is put 
in this way. The first mortgage was execut- 
ed on 3rd February 1997, and covered lie 
house now in suit together with certain other 
properties. By another mortgage of 1901, 
the house alone was secured. Hie house 
was never redeemed from the mortgage ol 
1S97, and the possession then transferred to 
the plaintiff was held hy him continuously 
till July 1909 when it was first challenged uy 
the defendants. Throughout this period, the 
defendants passed annual rent-notes to the 
plaintiff, and consequently held as tlie plain¬ 
tiffs tenants. The lust of such rent-notes 

was passed on -‘-/ui .muh- ’ . 

not till after the expiry of this rent-note, that 
is July 1909, that the defendants, upon demand 
made, refused to surrender possession. 1 he 
period from February 1997 to July 1909 ex- 
eeeds the 12 years prescribed by the statute, 
and the plaintiff relies upon his possession 
throughout that period as giving him an abso¬ 
lute title to the limited interest and so 
Minifying his claim under the covenant for 
compensation for disturbance In »ur 
opinion, this contention must be allowed. 
The mortgage and the rent-notes are void, 
but the plaintiff for over 12 years was >n 
possession of the limited inte.est as mortgagee 
in possession and in assertion of that right held 
adversely to the defendants, who continuously 
attorned'to him. As against the defendants 
|he plaintiff’s title to the limited interest had 
become absolute hy July 1909, and it is now 
too late for the defendants to deny either the 
plaintiff's possession or their own disturbance 
of'that possession in July 1909. 1 f authority 

he needed for these conclusions, \u> may 
refer to .b Inin liniir -Vide v. H«pi' 

B'icuji (.7) as showing that possession 

1^7) 10 Horn. L. U. ll’JS. 


held under an alienation void under the 
Rhagdari Act is adverse to the true owner, 
and °to v. / tan maid a {$) as showing 

that possession of a limited interest, equally 
with possession of the absolute interest, 
creates, when held adversely for the statutory 
period, an unimpeachable title. 

It follows that the plaintiff has a good 
claim for compensation under the covenant. 
Hut since the mortgage is void, the amount 
() f the claim must, under the damdupat rule, 
be limited to double the principal. There 
will, therefore, be a decree for the plaintiff 
for Rs.400 with costs throughout and interest 

on judgment at 6 per cent, till realisation. 

Per rev caned. 

(si *Jl U. .'>00. 


CALCUTTA HUill COURT. 

Eiii'T Civil Aitkal No. 14-5 of 1910. 

July -, 191-1. 

I'recent: —Mr. Justice D. Clmtterjeo and 

Mr. Justice Walmsley. 

AM HiCA PROS AD SINGH—1 )k fen dast 

No. 1 —Aitkllant 

reruns 

PAR DIP SING LI—Plaintiff and otiibus— 

DkFBNDANTS— llBi'rONDKNTS. 

Civil Procedure (’»</,• (Act V of 1903 ), O. XU, 4 , 

annliahilihl »l Ih'cccc oil a yrouml common o uU 
panics Partition -< 'o.tsscccrcd—Ap^al by oiu'dejend. 

ant , reversal of. 

It is not necessary for the application of Ordir 
\LI, rule 4, Civil Procedure Code, that the decree 
should proceed on every ground common to all t he 
partics. H is quite sutheient. if it proceeds on am 
trromul minmnii to the party to which tho a Pl H 1111 

l» dongs p. 417. col. 

Therefore, the fact that a decree for partition \\l\i 
proceeds upon u gi'omul cummoii to nil ^ t 

severed so fur ns lo make each party of <defend.. nU 
lintilo lor till' costs nllocntcil against it, 
prevent t lie Court, on .... appeal by one “ 

i„ make .... order that will enure to the benefit of all 

llie defendants. . p. 1 17, cuts. I &-■, ,90 

Kamal Shttltu v. .Wu»«9 9/i, JO 0. *- 1 

h,l \Vlunv there is no bar to the application of Order 
XU. rule 4. Civil IWduro Code, it » ■» 

necessary to invoke the aid of Order . • 

nhieh gives the Court of Appeal ' 01 , v , unities, 
for the purpose of doing justice between the V »“ 11 

l ';s,I!;,;,:":’.,oadaree ,M.m, v. Jf.- r J.tnli-0 ^ 

sin.jh, 34 0. 878. 5 C. L. J. 042, referred to an 

followed. 
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Appeal against the decree of the Sub- 
Judge of Darbhanga, dated the 22nd of Decem¬ 
ber 11)09. 

Babu Uonesh Unit Singh, for tlie Appellant. 

Babus Joges Chandra Roy, Rajendra Chandra 
(inha, Kid want Sakai A Anilendra Nath Roy 
Choirdhury, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for the partition of a mouza called 
Patailia in which the parties have different 
shares. The defendant No. 1 appeals against 
the final decree on two grounds: first, that 
the allotment of shares is improper and, 
secondly, that the costs before the preliminary 
decree should not have been decreed in favour 
of the plaintiff. 

As regards the first point, we think that 
the appellant has a good ground for complaint. 
The Commissioner allowed him one block to 
the north; but the learned Judge has split 
that block up into three and allotted him the 
one farthest from his house. AVe think that 
he should have his portion of the northern 
block as near as possible to his house, that 
is to say, he will have his northern block 
from the north-east, commencing from 

Nos. 1852, i860, 18(51, and 18(52 and go west¬ 
wards so as to make this block equal in value 
with the block which has been allowed him 
to the north-west. Defendant No. 5 will get 
the block to his west and defendants 
Nos. 2 to 4 will get the block to the west of 
defendant No. 2. The appellant will retain 
his eastern and south -western blocks and the 
allotment of blocks will be altered accord¬ 
ingly. 

The next question is as to the costs. It 
is contended that the costs before the pre¬ 
liminary decree should not have been allotted 
to the plaintiff and the cases of Shama 
Soonduree l)ehia v. Messrs. Jarduie Skinner and 
Company (1) and Uildar Ali Khan v. 
Bhaivani Sakai Singh (2) are quoted in 
support of this contention. As the appeal 

is by one of the defendants only, it is con¬ 
tended that under Order XLI, rule 4, Code 
of Civil Procedure, we can make a decree in 
this respect that will enure to the benefit of 
all the defendants. 

The decree in this case is a decree for 
partition and proceeds upon a ground common 

(1) 12 W. K. 160. 

(2) 34 C. 878; 5 C. L. J. 642. 


to all the parties, namely, the convenience and 
inconvenience of each. The appeal also is 
directed against the whole decree. It is 
true that the portion of the decree which 
deals with the question of the incidence of 
the costs is severed, so as to make each party 
of defendants liable for the costs allocated 
against it, but that does not prevent the 
application of Order XLI. rule 4, Code of 
Civil Procedure. It has been held in the 
case of Ram Kamal Shakav. Ahmad AH (j) 
that it is not necessary for the application 
of section 544 (now Order XLI, rule 4), Code 
of Civil Procedure, that the decree should 
proceed on every ground common to all the 
plaintiffs or defendants, and it is quite 
sufficient if it proceeds on any ground common 
to the party to which the appellant belongs. 
A\ e think, therefore, that there is no bar to 
the application of Order XLI, rule 4, Code of 
Civil Procedure, and that being so, it is imt 
necessary to invoke the aid of Order XLI, 
rule J3, which is couched in very wide terms 
and gives the Courts of appeal very 
wide powers for the purpose of doing justice 
between the parties. 

It has been further argued that the judg¬ 
ment does not order the apportionment of 
the costs of the suit, that the decree is not 
in accordance with the judgment so far 
as these costs are concerned and that the 
decree is, therefore, amenable to amend¬ 
ment. 

The amendment might, of course, have been 
made by the first Court, but that would result 
in a joint decree for the costs of the suit 
against all the defendants. Such a decree 
would offend against the principles of the 
cases of Shama Soonduree Uehia v. Messrs. 
Jardine Skinner and Company (1), Uildar Ali 
Khan v. Bhawani Sahai Singh (2). Under 
section 107, Code of Civil Procedure, Ave have 
the same power as the Court of first instance, 
and in making the final determination in 
the case, Ave must pass a decree that is in 
conformity Avith Iuav. 

In this view of the question raised, we 
think that the order of the Court beloAV as to 
the costs incurred before the preliminary 
decree should be set aside and each party 
directed to bear its oavii costs up to that 
Point. The costs of the partition Avill be 


(3) 30 0. 429. 
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apportioned according to the .shares ot the 
parties. The success ol' the appellant being 
only partial, each party will bear its own 

costs iii this appeal. 

Appeal partly alb need. 


PUNJAB CHIEF COURT. 

Civil, Revision Petition No. 11 Jo of 1913. 

March 20, 1015. 

Preset it: — Mr. Justice Scott-Smith. 
Musammat S AKIN A B1BI—Plaintiff- 

Pet m one k 
versus 

C HARNJIT SIN G H— D efkn dant— 

Respondent. 

(‘Ial p •needare Code (Act 1 oj 1908), (). XXXIII, 
r.'A -Presentation of a indication for trace f<> sue in torina 
pauperis - Authorized agent, meaning of—denerat power- 

of.attorneu , whether sufficient. . 

‘ An authorized agent within the meaning ot 
Order XXXIII, rule A, ot' the Civil Procedure Code, 
does not include a recognized agent or Pleader ns 
such He must be specially authorized to present an 

application under Order XXXIII and must 1‘ullil the 

other conditions detailed in rule 3. ! p. 1-18, col. 2.J 


Musammat BhugoUutty Kooer v. (hntvsh Untt, 21 W. 
It. 308, referred to. 

Where, therefore, an application for permission to 
sue as a pauper was presented under the authority 
of a power-of-attorney granted by the pluinli*Tto two 
Pleaders and a duly certificated Mnkhtur: 

Jlctd, that as the Legal Practitioners merely had an 
ordinary power-of-attorney and were not specially 
authorized for the presentation of such an application, 
I bis was not a due presentation within the meaning of 
the rule and the application was rightly rejected. 

I p. 448, col. 2.J 

Pet it,inn for revision, under section /0 


of Act XVI11 of 1884, as amended by Act 
IV of 1912, Punjab Courts Act, of the 
order of the District Judge, Jullundur, 
dated the 23rd July 1913, rejecting the 
application for permission to sue as a pauper. 

The Hon’blo Mr. Muhammad Shaft, K.B., 


for the Petitioner. 

Messrs. B. Reran-Petman and C. 
Kirk pat rich, for the Respondent. 


JUDGMENT.—This is an application by 
the plaintiff for revision of an order of the 
District Judge at Jullundur rejecting her 
application for permission to sue as a pauper 
under Order XXXI LI, rule 5, of the Code 
pf Civil Procedure. The ground of rejection 


is that the application was not presented 
in the manner laid down in rule 3 of Order 
XXXLIl of the Code. 

The application for permission to sue as 
a pauper was presented under the authority 
of a power-of-attorney granted by the 
plaintiff petitioner to two Pleaders and a 
duly certificated Mukhtar. The power-of- 
attorney is drawn up in the ordinary form 
and gives no special authority to present 
an application in forma pauperis. No doubt 
a Pleader may be an authorised agent 
within the meaning of rule 3 of Order 
XXXIII, but it was held in Musammat 
Bhugobatty Kooer v. 0uuesh Daft (1) that in 
that case he must be specially authorised as the 
pauper’s Attorney, an ordinary vakalatnama 
not being sufficient. Under Order III of 
the Civil Procedure Code any appearance, 
application or act in or to any Court, 
required or authorized by law to be made or 
done by a party in such Court may, except 
where otherwise expressly provided by any 
law for the time being in force, he made 
or done by the party in person, or by his 
recognized agent, or by a Pleader duly 
appointed to act on his behalf. Now, rule 
3 of Order XXXIII lays down that not¬ 
withstanding anything contained in these 
rules, the application shall he presented to 
the Court by the applicant in person, unless 
he is exempted from appearing in Court, in 
which case the application may he presented 
by an authorized agent, and so on. Now 
‘ authorized agent’ in this rule clearly does 
not include a 'recognized agent ora Pleader 
as such. A Pleader no doubt may be an 
authorized agent, but in order to bring him 
within rule3 he must,in my opinion, be special¬ 
ly authorized to present an application under 
Order XXXIll and ho must fulfil the other 
conditions detailed in rule 3. In the present 
case the Legal Practitioners who presented the 
application have merely an ordinary power- 
of-attorney and are not specially authorized 
for the present a* ion of such an application. 
Prima facie , therefore, the presentation 
was not a due presentation within 
the meaning of the rule. It is now urged 
that, the Pleaders or nmkhtars were orally 
authorized. This, however, does not appear 
to have been urged in the Court below and 

(1) 21 W. It. 308. 
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though a date was given them for the pro¬ 
duction of evidence, no attempt was made 
to show that they were authorized in any 
way other than by the power-of-attorney 
on the record. I have no doubt that the 
present allegation that they were authorized 
verbally is an after-thought. 

I am doubtful whether a verbal authoriza¬ 
tion would be sufficient. Ordinarily a re¬ 
cognized agent shows his authority by a 
power-of-.attorney, and I think the authority 
required by the rule should be apparent on 
the face of the record. I do not, however, 
consider it necessary to finally decide this 
point. 

The application for revision is rejected,, 
but I leave parties to bear their own costs 
in this Court. 

Revision rejected. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1151 of 1913. 

December 18, 1914. 

Present: —Mr. Justice Spencer and 
Mr. Justice Tyabji. 

RAMARAZA THEVAR and others— 
Defendants—Appellants 

versus 

VELUSAMI THEVAR and others — 
Plaintiffs—Respondents. 

Madras Estates Land Act (I of 1938,), ss 3 (11), ^4, 
77 —“ Water supplied or taken for cultivation of the 
land,” meaning of—Water coming on to on-i's own land 
without any application — Water rent , liability to pay. 

Water fljwing over a ryot's land on account of its 
favourable situation without benefiting the cultivation 
is not water “supplied or taken for the cultivation of 
the land” within the meaning of section 3 (II) of the 
Madras Estates Land Act and no water-rate is charge¬ 
able on lands cultivated with the aid of such water, 
[p. 4 .0, col. l.j 

Second appeal against the decree of the 
District Court of Ramnad at Madura, in 
Appeal Suit No. 494 of 1912, preferred 

against that of the Court of the Sub- 

Collector, Ramnad, in Summary Suit No. 

3256 of 1911. 

Mr. C. S. V enkatachariar , for the Appel¬ 
lants. „ i 

Mr. K. C. Desikachariar , for the Respond¬ 
ents. , , 

This second appeal coming on tor hear¬ 

ing on 17th April 1914, the Court delivered 

the following 


JUDGMENT.—This appeal arises out of 
a suit for rent under section 77 of the 
Madras Estates Land Act. The parties 
were at issue as to the amount of the 
rent due on the lands. The decision of 
this question depended upon whether any¬ 
thing is payable to the plaintiff *’ on 
account of the use and enjoyment of water 
supplied or taken for cultivation of land” 
under section 3 (11) of the Act. The 1st 
issue was framed in the following form. 

Were the ptinja lands, said to be ir¬ 
rigated with tank water, so irrigated ?” 

1 he first Court held that the tank water 
irrigated the defendants’ punjah , but that 
it flowed over it against the defendants’ 
will and without benefiting defendants’ 
crop.” 

The learned District Judge in appeal 
stated that the question for decision was 
whether the plaint crops had or had not 
been raised with the assistance of the water 
of the landlord’s tank.” He then held that 
it was admitted that the water came to the 
defendants’ land and the question that 
remained, therefore, was whether the water 
was ‘ supplied or taken for cultivation of 
the land.” The District Judge held that 
even if the defendants did not themselves 
“ procure suchs upply, there can be no doubt 
about their lands being favourably situated 
for the production of wet crops, standing 
as they do in the way of water tin wing 
from one tank to the other.” The basis 
for this finding by the District Judge is 
apparently Exhibit H, which was an applica¬ 
tion by the plain till under section 74 of 
the Act. The District Judge says the crops 
must have been standing on the date of 
this application and that this makes it 
certain that they were not ripe “ at the date 
of the irrigation,” that is, when the water 
flowed over the defendants’ lands. 

Exhibit H was not in itself evidence of 
the fact deduced from it by the District 
Judge. It may be that if the District 
Judge was inclined to rely ori the oral 
evidence on behalf of the plaintiff, Exhibit 
H might have corroborated such oral evi¬ 
dence, on the ground that an application 
to the Revenue Officer to assess the value 
of the crops would not be made unless the 
crops were standing. But as it is the 
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inference that the crops must have been 
standing at the date of Exhibit II and 
that, therefore, they must have been benefited 
by a How of watei anterior to that date is 

unwarranted. 

We are, therefore, of opinion that the 
finding; of the District Judge is not arrived 
at on such evidence as was available to him, 
but on a document which in itself was 
not evidence for the finding. We will call 
for findings on the evidence on record on 
the following issues : - 

(1) u Whether water was supplied or taken 
for the cultivation of the lands in question 
from the tank of the plaintiff. 

(2) Whether the said water benefited 
the cultivation.” 

in deciding the 2nd issue the District 
Judge will consider whether the water came 
to the said lands when the crops were 
ripe or prior to their becoming ripe. 

The findings should be submitted within 
six weeks after the vacation and ten days 
will be allowed, for filing objections. 


In compliance with the order contained 
in the above judgment the District Judge of 
Ramnnd at Madura submitted the following 

FINDINGS. * * * * 

“l find on t lie first issue that no 
water was 1 taken’ by defendants, or 
‘supplied' by plaintiffs, for the cultivation 
of the suit lands; but that D. W. Nos. 2 
and 3 and other ryots holding lands under 
the small tank took water to that tank, 
from the big tank, for the cultivation of 
the ir tnnfjn lands under the small tank, and 
tha< that water necessarily flowed over de¬ 
fendants' lands on its way to the small 
tank, but without the permission or know¬ 
ledge of plaintiffs, and without any requisi- 
I ion or acquiescence on defendants’ part;" 
and on the second issue it is difficult to see 
how it can be held 1 hat flu* cultivation was 
benolited by the irrigation in question. 1 
find tin's issue against plaintiffs and for 
defendants/' 

Th is second appeal coining on for final 
hearing after the return of the findings 
of the lower Appellate C mrf upon the 
issues referred by flu's Court for trial, the 
Court delivered the following 

JUDGMENT.—Accepting the findings we 

allow the second appeal and restore the 
decree of tin* first Court. The respondents 


will bear their own and appellants’ costs in 
this Court and the lower Appellate Court. 

Appeal allowed ; Sait dismissed. 


CALCUTTA HIGH COURT. 

Aim»kal from Original Decree No. 210 of 

1913. 

August 4, 1914. 

Present :— Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

PllOKASH CHANDRA GHOSE — 

Appellant 


versus 

HASAN BANU BIBI— Opposite Party— 

Respondent. 

Morhjttgor, alien entitled to redeem - Coat met, enforce¬ 
ment of--Xotire for tnnjment irithin the term — Interest 
for n hole t°nn, nhether eon he realised. 

A mortgagor is not entitled to redeem before 
the debt becomes due, even though he may offer 
to pay interest for the whole period. i_p. 451, col. 2] 

Ilrov n v. Cole, 14 Simons 427; 14 L. ,1. Ch. 107; 9 
.1 nr. 290; OH E. R. 424; 05 R. R. (US and Bmromjh v. 
Cranston, 2 Ir. Eq. Rep. 203, followed. 

If the mortgagee makes a demand for payment 
within the term and the mortgagor complies, the 
mortgagee cannot insist upon payment of interest 
for the whole of the term. [p. 451, col. 2. 

Letts v. llutehins , (1871) 13 Eq 170; In re Mots, 

Leri/ v. Seieill , 31 Ch. 1). 90; 55 L. J. Ch. 87; 54 L. T. 
49: 31 W. R. 59 and Smith v. Smith, (1891) 3 Ch. 550; 
00 L. J. Ch. 094; 05 E.T. 334: 40 W. R. 32, referred to. 

Where the mortgagee has given notice requiring 
payment within the term, he cannot withdraw it 
without i lie consent of the mortgagor. J p. *451, col. 2. 

Snntlen v. Wilde, (1899) 1 Ch. 717; 0s L. ,). Ch. 081: 
47 W. R. 297; 80 E. T. 154; 15 T. L. K. 190, followed. 

Appeal against the decree of the Special 
Land Acquisition Judge of 24-Perganas, 
dated the 26th of April 1913. 

Babus Baidya Nath Butt, Tarakeswar Pal 
('hoiedhuny, Mohiui Nath Bose and Bltnpendra 
Kumar (ihose , for the Appellant. 

Balm Prohod h ('hand) a 1 'hatterjee, for the 
Respondent. 


JUDGMENT.—This appeal is directed 
against an award in an apportionment case 
under ilie Land Acquisition Act. The facts 
necessary for the decision of the question 
of law raised before us may be briefly 
stated. 

On the 28th September 1912, the appel¬ 
lant advanced Rs. 5,000 to the respondent 
on mortgage of four properties in Calcutta. 
The mortgage money was re-payable on the 
2Sth September 1913, and carried interest 
at 12 per cent, per annum. One of the 
properties given by way of security was the 
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subject-matter of a proceeding under the 
Land Acquisition Act. The statutory decla¬ 
ration for the acquisition of the land had 
been published on the 2nd February 1912 
and the award of the Collector made on the 
20th September 19*2. The record does not 
show whether the mortgagee was, at the 
time when he accepted the security, aware of 
the proceedings under the Land Acquisition 
Act, it is probable that he had no knowledge 
thereof, and the case has been tried on that 
assumption. On the 11th October 1912 the 
mortgagee applied to the Land Acquisition 
Judge that the money due under his mort¬ 
gage, namely, Rs. 5,000 as principal and 
Rs. 600 as interest thereon for one year 
might be paid to him out of the compensa¬ 
tion money. The mortgagee in substance 
wanted a return of the mortgage money 
together with interest for the full period of 
one year. The mortgagor did not contest 
the claim for the principal amount, but 
urged that she was not liable to paj r interest 
for one year. It is needless to consider 
whether this question could have been 

considered in the course of the land acquisi¬ 
tion proceeding; for no objection was taken 
by either of the parties,. and it is in the 
interest of both that the question in 
controversy between them should now be 
finally settled. The Land Acquisition Judge 
has held that the mortgagee was entitled to 
interest °nly for one month, and has 

accordingly ordered the payment of Rs. 5,050 
to him. The mortgagee is not satisfied and 
has appealed to this Court with a view to 

( onal sum of Rs. 550 as 

interest for eleven months on the loan. 

On behalf of the appellant it has been 
argued that under the mortgage contract, he 
was entitled to interest for one year and that 
the mortgagor is bound to pay that sum 
even though the mortgage money is re-paid 
on an earlier date. In support of this 
contention reliance has been placed upon 
the decision of the Judicial Committee in 
the case of Bakhtaicar Begam v. Husaini 
Khanam (l). That case, however, is an 
authority only for the proposition that, 
ordinarily and in the absence of a special 
condition entitling the mortgagor to redeem 

O) 23 In cl. Cas. 355; 36 A. 195; ’8 C. W. N. .5' 6- 
26 M. L. j: 474; 10 C. L. J. 477; (1014) M. W. N. 411- 
15 M. L. T. 389; 16 Bom. L. R. 34b 1 L. IV. 813- 12 
A. L. J, 47.3, 


during the term for which the mortgage is 
created, the right of redemption can only 
arise on the expiration „f the specified 
period. This principle is of no assistance to 
the appellant. It need not be disputed that 
the mortgagor is not entitled to redeem 
before the debt becomes due; and it, was 
held in Brown v. Cole (2) that he is not 
entitled to redeem before the debt becomes 
due, even though he may offer to ray 
interest for the whole period 1 See also 
B,enough v. Cranston (3)]. But in the case 
before us, the contract between the parties 
cannot be performed according to its letter 
by reason of circumstances beyond the 
control of the parties. No doubt the 
mortgagor agreed to keep the money for one 
year; but that was on condition that the land 
should remain security for the loan during 
the term. The land, however, has been 
acquired and the mortgagee has lost a part 
of his security. As soon as this happened, 
the mortgagee applied for return of the 
mortgage money. The question consequently 
arises whether he is entitled to interest 
thereon for the whole of the term. We 
are clearly of opinion that the claim is unjust 
It is well-settled that if the mortgagee 
makes a demand for payment within the 
term, and the mortgagor complies, the 
mortgagee cannot insist upon payment of 
interest for the whole of the term. Refer¬ 
ence may, in this connection, be made to 
the cases of Letts v. Hutchins (4); In re Moss, 
Levy v. Sen-ill (5) and Smith v. Smith (t>)’ 
Indeed, where the mortgagee has given notice 
requiring payment within the term, he cannot 
withdraw it without the consent of the mort¬ 
gagor. . Santley v. Wilde (7). 

In the present case, the . mortgagee might 
have called upon the mortgagor, under 
section 6S of the Transfer of Property Act, 
to give additional security. He did not 
adopt that course, and claimed a refund of 
the money, to which the mortgagor con¬ 
sented. Under these circumstances, it is 

plain that the mortgagor was not bound to 

(2) 14 Simons 427; 14 L. J. Ch. 167; 9 Jur. 290- 60 
E R. 424; 65 R. R. 618. 

(3) 2 Ir. Eq. R. 2f3. 

(4) (1871) 13 Eq. 176. 

(5) (1885) 31 Ch. D. 90; 55 L. J. Ch. 87- 54 L T 

49; 34 W. R. 59. ’ 

(6) (1891) 3 Ch. 550; 60 L. J. Ch. 694; 65 T, T 334- 
40 W. R. 32. 

(7) (1S99) 1 Ch. 747; 168 L. J. Ch. 681- 47 W R 
297; 80 L, T. 154;. }5 T. L. R. 190, 
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pay interest beyond the period of one month. 
Reliance has linally hern placed upon the 
provisions of sections 108 and 114 of tlie 
Land Clauses Act, 184."), relating to the 
acquisition of mortgaged properties. It is 
sufficient to observe that the Indian Legis¬ 
lature has not framed similar provisions 
applicable to this country. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 
with costs. We assess the hearing-fee at fen 
gold nwhurs >•. 

Appeal it ism issed. 
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that the dispossession must be bcld to have 
been effected by the zemindars and the 
plaintiffs* only remedy was one by a suit 
under section 79 of Ihe Agra Tenancy Act 

(Local Act II of 1901). We agree with the 

learned District Judge that no suit under 
that section could have been brought on the 
facts stated in the plaint. We notice, more- 

over, the lower Appellate Court lias found 

that there is nothing to show that the 
zemindars had anything to do with the 
dispossession of the plaintiffs from any 
portion of their holding. We dismiss this 

appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 125 of 1914. 

February 10, 1915. 

Present: —Mr. Justice Clmmier and 
Mr. Justice Piggott. 

HAR NARA1N and otiikil<—Defendants--- 

Appellants 

reruns 

BALWANT SINGII and others—Plaintiffs 

- Res PON DENTS. 

Agra Tennir ij Act {II of 1901), *. 79, application cj 

_/y, s/ „t ( > beta cm it nunts—Suit, u hether a title t s. "9. 

One set of tenants sued smother set that tlie defend¬ 
ants had unlawfully encroached upon their holdii g 
and appropriated land belonging 1 hereto. The 
zemindar had nothing to do with the dispossession: ^ 
Held, that the suit was not governed hy section 79 
of the Agra Tenancy Act. 

First appeal from an order of the first Addi¬ 
tional District Judge of Aligarh, dated the 

IStli of July 1914. 

Mr. SItaji-nz-zaman, for the Appellants. 

The HonTde Dr. Tej Bahadur Sapru , for 
the Respondents. 

JUDGMENT.— 1 This is an appeal by the 

defendants against an order of remand passed 
under Order X L1, rule 2.4, of the Code of 
Civil Procedure. The dispute out of which 
this suit arose was one between two sets of 
tenants with regard to the boundary between 
their respect ive holdings. The plaint ills 
case is that the defendants lui\o unlawfully 
encroached upon their holding and appro¬ 
priated land belonging thereto. 'Tin* first 
Court seems somehow to have arri\od at the 
conclusion that the defendants bad dispossess¬ 
ed the plaint ill’s from a portion of their 
land acting on behalf of the zemindai .%*, so 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 13b7 of 1912. 

January 14, 1915. 

Present: —Mr. Justice Holm wood and 
Mr. Justice Mulliek. 

Lola S EOS ARAN LAL-Dkfendant— 

Appellant 
versas 

HAR1HAR PRASAD SINGH—Plaintiff— 

Rk>toni>f.nt. 

Lhnilalin,, A el IIX of iW*), 8rh. I Arts. H>, 

recclnil aa.l not am . ted tor-il^propr at ™ by 

„ rn ,*l-Lim»ali**-CirnP'Kri*rtCoae [Act } of 
190ST O. AX, O IP —Preliminary decree in suit for 
accounts, when to he passed. 

Monev received nnd misappropriated by » 
is covered 1 v Article W) and not by Article 36 o: the 
1.imitation Act. It is immaterial m a civil ncUon 
whether the misappropriation charged is 
not. If there is no misappropriation but money 
pnvnble t v the defendant to the plau.t.ff for money 
received by the defendant nnd not accounted for, 
Article 89 still applies, [p. ‘153, cols. « 

Under Order XX, rule Hi, Civil Procedure Code, it * 
clear that it is not in every suit for accounts thata 
preliminary decree directing snel. account^ to h 

taken as the Court thinks tit, >.."fTaLriTn*0 
where it is necessary in oulu t * . . 

amount of money due to or from any !»*«£ ‘Laid 

account should he taken, ami ) r>rolitnii'tu'y 

D ime passing the final decree pass n pww® ® X 
decree ducting such accounts to be taken as »t think. 

the decree of tW M-fr 
i. to ,U .ip., Sl.»l'»t ad, duled ll-e £ 

DU!, n.t diiyii g tltat of tl.e Munstf, Huxar, 
4, ltd the lrtli of Febiuory 1911. • 
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SEOSARAN LAL l. HARIHAR PRASAD SINGH. 

Babus Provash Chandra M it ter and Satish 
Chandra Base , for the Appellant. 

Babu Jagendra Chandra Chose, for the 
Respondent. 

JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiff to 
recover Rs. 536-13-6 and interest from the 
defendant. The defendant was admittedly 
the servant of the plaintiff and the plaint 
said that he misappropriated the amount. 
The plaint also said that the defendant was 
dismissed in the end of March 1907, and on 
the 10th March 1907 the defendant appears 
to have filed a certain list of expenditure, 
called farad, kharcha , which has been repro¬ 
duced in his written statement and which he 
desired to be set off against the sum claimed 
by the plaintiff, which sum the defendant 
admitted in his written statement had been 
recieved by him. 

The defence in the Court below' urged 

that the suit w r as barred by limitation by 

reason of Article 62. The lower Courts, the 

Munsif at any rate, seem to have held that 

it came under Article 64, and that although 

the plaintiff did not ask for an account and 
• 

although it was found that there had been 
no misappropriation, he seemed to think that 
the suit might be treated as a suit for 
accounts. The learned Subordinte Judge in 
the lower Appellant Court treated the case 
from the commonsense point of view, which 
we have just indicated, in stating what the 
case really is, and he found that the only 
questions for determination in appeal before 
him w’ere, first, how much, if any, is due to 
the plaintiff from the defendant, and second , 
is the suit barred by limitation? As regards 
the first point we have nothing to do in 
second appeal and it is concluded by the 
finding of fact. 

As regards the question of limitation we 
are clearly of opinion that the plaintiff’s 
suit as originally framed fell under Article 
89 of the Limitation Act, and that the suit 
as it has been treated in the lower Court, by 
dealing with the defendant’s allegation of 
payment or expenditure and by going into 
each item and finding what the balance due 
to the plaintiff is, is quite within the scope of 
such suit. A great deal has been said as to the 
suit being wholly based on the allegation of 
criminal misappropriation of a specific sum. 
But it is immaterial in a civil action whether 
the misappropriation charged is criminal ox 


not. Money received and misappropriated by 
a servant is undoubtedly covered by Article 89 
and not by Article 36 as was sought to 
be argued before us. If there is no misappro¬ 
priation but money is payable by the defend¬ 
ant to the plaintiff for money received by 
the defendant and not accounted for, Article 
89 still applies, and although the defendant 
filed the farad kit arch or bill of expenditure, 
it is found that the accounts were never 
adjusted and the plaintiff never admitted any 
of the items which the defendant pleaded. 
It cannot, therefore, be said that the money 
received by the defendant, which admittedly 
was money due on decrees and deposits in 
Court, was ever accounted for. The Courts 
below have, therefore, it appears to us, rightly 
gone into the allegation of the defendant 
that he had made certain payments and 
thej r have found in some instances in his 
favour, in some instances against him. 
Those are findings of fact with which we 
have no concern. 

But it is argued that in a suit for accounts 
there must be a preliminary decree directing 
such accounts to he taken. We wish to point 
out that it is not in every suit for accounts 
that such a decree is necessary. Order XX, 
rule 16, is clear on the point. It is only where 
it is necessary in order to ascertain the amount 
of money due to or from any parties that an 
account should be taken that the Court shall, 
before passing the final decree, pass a preli- 
minary decree directing such account to be 
taken as it thinks fit. Here the Court had the 
whole of the items disputed between the 
parties before it. A comparison of the sche¬ 
dule to the plaint with the schedule to the 
written statement clearly shows this, and 
really the only point which it had to decide 
on the merits was, how much of the money 
alleged to have been spent by the defendant 
out of the money he admittedly received had 
really been spent by him for the benefit of 
the plaintiff. It was a matter which the 
Courts can w'ell deal with without putting 
the parties to the expense of employing a 
Commissioner and having a separate investi¬ 
gation of accounts. 

It does not appear to us that any injustice 
has been done to -the defendant and the 
appeal, is, therefore, dismissed with costs and 
the decree of the lower Appellate Court upheld. 

Appeal dismissed* 



454 


INDIAN CASES. 


tl915 


MANOKATH CHUtHE V. SUMKKA . 

ALLAHABAD HIGH COURT. 

Fills l* ('[ML A l'[’i; A L X<>. 12(3 UK 1914. 

February 10, 1910. 
yVe^e/i/:-—Mr. Justice Clmmier and 
Mr. Justice Piggott. 

MAXORATH CHOUBE and others— 
Pi.ainti its—A ri-iii.ia n is 

versus 

Mfsanunat SUMEBA AND OTHERS— 

DEFENDANTS — RESPOND e NTS. 

T. /’. I.mnl linrnur Art (III ,,J I HOI >, s. i$3K — 
1‘oi h/ioii Sii sn if rhilmlny a ,<h irr s iillnftril ill 
/in rhftott , by t nhrnt r ncr - Kc*s judicata. 

A suit in uliidi the jilnintitV claims to have become 
•■•Hitled. In- iuheriruiiee ivvc rsinimrv heir, to a 
>i»aiv which had been dealt with in a particular wav 
at a partition, is not barred by section 23dK of the 
F. I*. Land Revenue Act III of 15)01. 

Inch mini I hi.< v. Hnmnnini Prnsml, 8 Ind. ('as. 807: 
i A. L. J. 1 led: dd A. Il>5). distinguished. 

I'Or.st appeal from an order of the Addi¬ 
tional Su Lord inale Judge of Gnrakhnui. 
daled the 12th May 1914. 

Mr. Jfaribaus Sakai, for the Appellants. 

Mr. M. L. Agunraltt, for the Respondents. 

JUDGMENT.—This was a suit for posses¬ 
sion of a certain znniudari share, with 
repaid to which it is sullieient to say that 
it was made up of shares which had atone 
lime belonged to two brothers named Bhola 
and Ram JIarak. I he suit was contested on 
somewhat different grounds by two sets of 
defendants and the pleadings raised a 
number of issues of facts and law. At a late 
stage of the trial in the Court of first instance, 
a special plea was put in to the effect that 
I he suit as brought was barred by section 
2:32 of the Land Revenue Act (Local Act ML 
ol Idol). An issue having been trained on 
this point, tin* learned Munsif came to the 
conclusion that the suit was so barred, and 
he dismissed it accordingly. On appeal’ the 
lower Appellate Court, following out a train 
of reasoning which we do not think it ncccs- 
sary tn describe in detail, came to the con¬ 
clusion that (he suit was barred by the 
afoiesaid section in so far as it related to 
the share which had been Ram I hunk'V, but 
not barred in inspect of the share which ’had 
been Bhnla’s. The learned Additional Subor- 
dinale Judge accordingly passed an order 
remanding a portion of the suit, as originally 
brought, f«»r trial on the merits under the 
provisions of Order XL I, rule 2d, of the Code 
of Civil Procedure. The plaintiffs appeal 


against this order in so far as it confirms the 
dismissal of a portion of their claim, namely 
the claim relating to the share which had 
been Ram Harak's. It is obvious that no part 
of the suit as originally brought is barred 
by section 2dAK of the Land Revenue Act. 
The case of Lark man Das v. Hanuman Prasad 
(1) has been misapprehended by the Courts 
below. The plaintiff in that suit was seeking 
to disturb the allocation of certain lands which 
had been made at a partition before a com¬ 
petent Revenue Court. In the present case 
the plaintiffs are not seeking to interfere 
in any way with the proceedings of the par¬ 
tition Court. They claim to have become 
entitled, by inheritance as reversionary heirs, 
to a share which bad been dealt with in a 
palicular way at a certain partition. What 
the learned Subordinate Judge probably had 
in his mind wa< the question whether a 
certain order passed by the Court effecting 
the partition might not have the effect of 
/>*»• judicata between the present parties in 
respect of a portion of the plaintiffs’ claim or 
in respect of one or more of the questions 
put in issue between the parties. This may 
or may not be so, but the issues of titles 
raised by the pleadings require to be tried on 
the merits, taking into consideration also 
what was decided by the Revenue Court 
during the partition when certain questions of 
title were raised as between the present plaint¬ 
iffs on the one band and Masannnat Gnjraji, 
widow of Bhola, on the other. With these 
remarks we accept this appeal, set aside so 
much of the order of the lower Appellate 
Court as refers to the share wf Bhola, and 
remand tho entire suit to the Court of first 
instance for decision on the - merits. Costs 
of this appeal will be costs in the suit. 

Appeal accepted . 

(Ms I ml. ('ns. soT: 7 A. L. I |6tf; 33 A. 109. 
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MUZAFFAll KHAN V. GHULAM MUHAMMAD KUAN. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 905 of 1912. 

March 27, 1915. 

Present: —Justice Sir Donald Johnstone, Kr., 

and Mr. Justice Shah Din. 
MUZAFFAR KHAN and others, 


lv E PR ES E NTATI VES 0F 


MaPIc GUL SHER 


KHAN, DECEASED— P LAINTIFPS- A PPELLANTS 


versus 


GHULAM MUHAMMAD KHAN 


DE FEN DANT-ReSPON DENT. 

Abatement—Suit for damages - Death of plaintiff - 
appellatit pending second appeal—Appeal y ichether 
abates — Costs. 

Rights ot‘ action for merely personal injuries (lo not 
survive the injured party, though his personal 
representative can maintain an action for any 
damage done to the personal estate in his life-time, 
[p. 455, col. 2.] 

Where, therefore, the plaintiff brought a suit for 
Rs. 5,250 as damages alleging that defendant had, 
by making false statements and insinuations to tin* 
local Police, seriously injured his (the plaintiff’s) 
reputation and obtained a decree for Rs. 4,000 which 
amount being »educed to Rs. 50 by the lowerAppel- 
late Court he filed a second appeal to the Chief Court 
but died pending the appeal, the names of his sons 
being substituted for his: 

Held , (1) that the claim being based on a personal 
wrong the plaintiff’s appeal abated by his death and 
his sons could not move the Court to grant to them, 
on account of a personal wrong done to their father, a 
further sum as damages, [p. 455, col. 2. ! 

(2) that the second appeal could not be allowed 
merely because the lower Appellate Court had 
directed the plaintiff to pay the defendant’s costs. 
[ p. 456, col. 1.] 


Sakyahani Ingle Rao Sahib v. Bhavani Bozi Sahib, 
27 M. 588, Muhammad Hussain v. Khushalo , 9 A. 13'; 
A. W. X. ( 886) 322: Gopal v. Rantacliandra, 26 13. 
597, 4 Bom. L. R. 325 and Paramen Chettg v. Sun- 
da raja Xaick , 26 At. 499, explained and distinguished. 

Second appeal from the decree of the Divi¬ 
sional Judge, Attock Division, dated the 
8th March 1912, modifying that of the 
District Judge, Attock, dated the 21st 
November 1911, decreeing the claim. 

Messrs. Fazl-i- Hussain and B hag a l Bam 
Puri , for the Appellants. 

Dr. Muhammad Iqbal , for the Respond¬ 
ent. 


JUDGMENT.—The claim here was made 
by Khan Bahadur Malik Gul Sher Khan of 
• Pindi Gheb Tnhsil. It was for Rs. 5,250 as 
damages, it being alleged that defendant, 
who is a Lambardar, had, by making false 
statements and insinuations to the local 
Police, seriously injured plaintiffs reputation 
and that this was the defendant’s intention. 
The first Court gave plaintiff a decree for 



Rs. 4,000 but the lower Appellate Court, 
thinking the damages should be nominal, 
reduced the figure to Rs. 50. Plaintiff started 
a second appeal here and then died, the 
names of his three minor sons being sub¬ 
stituted for hi.s. 

On behalf of defendant the preliminary 
objection is raised that the appeal abates, 
the claim being based on an alleged personal 
wrong; and we have heard arguments 
and have considered the authorities, with 
the result that we find we must allow 
the objection. We think that, while the 
existing decree for Rs. 50 in favour of the 
deceased Malik enures for the benefit of 
his sons, they cannot move the Court to 
grant to them, an account of the personal 
wrong done lo their father , a further sum 
as damages. ♦ 

The English Law on the subject is well 
known and has been much criticised in 
certain aspects of it. It will be found 
stated in Ratan Lai on English and Indian 
Law of Torts (1908 Edition), page (>2, 
where it is laid down that according to 
Commom Law executors, administrators, etc, 
cannot maintain actions for personal wrongs 
done to their predecessor, e.g., libel, false 
imprisonment, and that such causes of action 
based on personal suffering die with the 
sufferers. Also in Lord Halsbury's Laws 
of England, Volume 1-1, paragraph 518, 
and Volume 18, paragraph 1 • 64, where we 
find it stated that the general rule of law is 
that rights of action for merely personal 
injuries do not survive the injured party, 
though his personal representative can 
maintain an action for any damage done 
to the personal estate in his life-time. In 
the present case it has not been contended 
that defendant’s actions damaged the late 
Malik’s personal estate in any way. The 
distinction is clearly drawn in Jfatchard v. 
Alege (1). 

Of the Indian cases quoted in argument 
the first, Sakyahani Ingle Rao Sahib v. Bhavan 
Bozi Sahib (2), was not a case of personal 
wrong and is hardly in point. In Muhammad 
Hussain v. Khushalo (3), what was held was 

(1) 18 Q. B. D. 771; 56 L. J. Q. B. 307 56 L. T 66 
35 W. R. 576; 51 J. P. 277. 

(2) 27 M. 588. 

(3) 9 A. 131; A. W. X. (1886) 322 
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that a decree for (himages for persoi 
survived tlie dealli of the injured 
is nol su flic lent tor appellants 


•ill wiener 
liian: t It is 
purpose. 


Then in Copal v. Ita machuudra(- f)and in Cara- 
,nt'a i'h^thjw Snndaraja hutch to), the fads 
were roughly identical. Plaintiff had got 
5 i decree for damages for lihel and had 
applied for execution. Defendant judgnient- 
dehlor appealed, hut died helore tin* hearing, 
and it was held that his son could prosecute 
the appeal. Similarly in Bhagicaut St ugh 

Catidtf .loti Samp (0), plaintiff got partial 
decree for damages for wrongful prosecu- 
ti u», etc. Doth parties appealed, defendant 
died, and it was held that his son could 
go on with the appeal. The distinction 
between these three cases and the present 
is not obscure, for in each of them defend¬ 
ant's son found himself confronted by 
what lie considered Jin unjust decree, 
ndculated to injure his estate, and lie, of 
course, had the right to appeal to remove 
the wrong coming upon himself. The 
question of abatement of suit or appeal in 
connection with claims for damages on 
account of personal wrongs has to he 
decided on quite different principles sic-cord¬ 
ing as the party who has died is the plaintiff 
or the defendant, 

It has been suggested to us that the 
appeal should not abate because the lower 
Appellate Court has directed that plaintiff 
should pay defendant's costs in that Court, 
hut we cannot allow a second appeal on 
a question of costs alone. 

Kite these reasons we hold that the 
appeal abates. thirties to bear their own 
costs. 


A -ppeal (Iism isseil. 
I l) 2f> B. 507; 4 Bom. L. R. 325. 

15) 2f» M. -100. 
pi) 4 l\ K. 1897. 
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MADRAS HIGH COURT. 

Sr.coM> Civil, Appeal No. 1197 ok 1913. 

November 24, 1914. 

1'resent: —Wr. Justice Sadasiva Aiyar and 

30 r. Justice Ilannay. 

NARAINA PA1 and another—Defendants 

—Appellants 
versus 

APPU alias ANNAYYA SHAMBOGUE, 

MINOR, RY Ills MOTHER AND NEXT FRIEND 

RATNA BA1 alias TARA BA1—Plaintiff 

— Respondent. 

CoiiIi ibution, suit for—Government revenue , a joint 
charyc on two lands—Payment by owner of one — 
Hitjht to chain proport innate share ■ Liability , whether 
personal — Contract Act (IX of 1872), **. G9, 70, appli¬ 
cability of. 

If a person who owns one of two lands on both of 
which the Government revenue is jointly made a 
charge by Statute pays the whole revenue, he is 
entitled to claim contribution for the proportionate 
sum due by the other land. [p. 457, col. 2.J 

But neither section GO nor section 70 of the Con¬ 
tract Act is applicable as the liability of tho 
owner of the land is not. personal, [p. 457, col. 1.] 

Second appeal against the decree of the 
District Court of South Canarn, in Appeal 
Suit No. 203 of 1912, preferred against 
that of the Court of the District Munsif of 
Kundapur, in Original Suit No. 110 of 

1911. 

FACTS.—The facts of the case appear 
clearly from the following judgment of the 
District Judge. 

“The plaintiff brought the suit to recover 
the assessment paid by him for defendants. 
The Munsif gave him a decree. The defend¬ 
ants appeal. 

The plaintiffs father purchased certain 
property belonging to a co-sharer of 
defendants and the defendants’ property is 
also included in the pattah issued to the 
plaintiff. The plaintiff paid assessment on 
the entire holding and brought this suit to 
recover the assessment due on the defend¬ 
ants’ property. 

It is contended in appeal that as the 
plaintiff is the registered pattahdar , he 
alone is liable to pay assessment and 
cannot recover any portion thereof from 
the defendants, and reliance is placed on 
Subrain an ii ('hefty v. MahaUngastvamt Stvan 
(1) and on Yogambal v. Kaiana PtUax Mara - 


(1) 8 1ml. Cas. 024; 33 M. 41; 
L. J. 027. 


0 M. L. T. 198 ) 19 M. 
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kciyar (2). In the lower Court this con¬ 
tention was not specifically raised. Subnt- 
mania Glietty v. Mahal ingastvami Si ran (1), 
in my opinion, decides that the only person 
liable to the Government is the registered 
pattahdar and that under section 69 of the 
Contract Act, he cannot recover it. If the 
facts are shown to come under section 70 of 
the Contract Act, I think that the decision 
does not go against the plaintiff. The 
plaintiff and defendants are practically co¬ 
sharers. The defendants admittedly have 
been paying assessment on their share of 
their holding through their tenants, and 
the plaintiff has given credit for such 
amounts. In the lower Courts, their objec¬ 
tion was that the plaintiff’s father objected 
to the separate registry of the share held 
by the defendants in their names, and 
the Munsif found against their contention : 
I think these facts disclose an implied 
obligation on the part of the defendants 
to recoup the plaintiff.” 

Messrs. K.P> J\Iadhava Rcio and 7v. I . fah- 

shmana Poo, for the Appellants. 

Mr. K. Sunday a Kao , for the Respond¬ 
ent. 

JUDGMENT.— So far as the personal 
liability of the defendants is concerned, 
the plaintiff cannot claim to make the 
defendants so liable personally unless lie 
can take advantage of section 69 or section 
70 of the Contract Act. Though one of us in 
Qajapathi Kristna Chendra Deo v. Srinivasa 
Charlu (3) was inclined to hold that section 
70 might be extended to cases like the present, 
the trend of recent decisions has gone the 
other way [See Baja of Pittapur v. Secretary 
of State (4)]. Section 69 is clearly not 

applicable. 

Coming, however, to the question of the 
r ight to recover the plaint amount on the 
charge of the lands belonging to the 
defendants, the Full Bench decision in 
Rajah of Vizianagaram v. Setrucheral Soma - 
sehharaz (5) and the principle underlying 
section 82 of the Transfer of Property Act, 


(2) 3 Ind. Cas. 110; 33 M. 15; 6 M. L. T. 162; 19 M. 

L. J. 489. , l j. 433 ; 14 M. L. T. 

(3) 20 Ind. Cas. 44o; 2 o M. u. 

20; (19141 M. W. N. 99. 

( 4 ) 25 Ind. Cas. 783; 16 M. L. T. I . 

( 6 ) 26 M. 686 . 


read with section 100 of the same Act and with 
section 2 of Madras Act II of 1864, create a 
charge on the defendants’ lands in respect of 
the revenue thereon, and make them liable to 
contribute a proportionate share of the entire 
sum paid by the plaintiff to get rid of the 
charge in Government’s favour, which 
rested both on his lands and on the defend¬ 
ants’ lands. 

The decisions in Kasturi Gopala Aiyangar v. 
A nan th a ram Thivari (6) and Second Appeal 
No. 2245 of 1912 are, however, relied on by 
the defendants’ learned Vakil, Mr. Laksh- 
mana Rao. Those cases decided merely 
that an assignee of a portion of the amount 
of the Government Revenue, who has not 
proved that the Government intended to 
assign also their right to a charge on the 
lands in respect of which that revenue was 
payable, was not entitled to claim such a 
charge on those lands. They did not deal 
with the question whether if a person who 
owned one of two lands on both of which 
the Government revenue was jointly made 
a charge by Statute pays the whole revenue, 
he is or is not entitled to claim contribution 
on the charge of the other land for the pro¬ 
portionate sum due by that land. 

In the result we modify the decrees of 
the lower Courts by striking out the words 

personally and ” from the District Munsif’s 
decree and by adding before the description of 
the property, ‘ In default of payment within 
three months from this day the plaintiff shall 
be at liberty to apply for a final decree 
for sale of the under-mentioned property to 
realise the decreed amount. ” The decree 
will be further modified by allowing only 
half of the plaintiff’s costs in all Courts to 
be added to the amount charged on defend¬ 
ants’ property, the defendants bearing their 
own costs. 

j Decree modified . 

(6) 26 M. 730; 13 M. L. J. 248. 
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KAMZ KCL.KA V. F-ANDL lil.’SSAIN. 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Civil Kkvision Petition No. 151 of 1914. 

December 22, 1911. 

Present: —Mr. Lindsay, •). C. 

}[»<"»<,n«t KANIX KUBRA— Defendant— 

Am.icAXT 

rrrsit. s’ 

BANDE HUSAIN—Plaintiff— 

OI’POSITe Paim v. 

I’l f-nn i>I uni i/nviv— K.ctnnsinn nj tilin' li.i’"il hi/ 
ilrriTr tin' jin i/nir lit nj fin rrhiis.'-iiinin'i/ iril l > rumhi rr 
C; lr (Art I ''of IPOS). x. ITS. 

A Court csinnor extend (lie period "ranted l>y :i 
pre-emption decree for the ji.iynieiit ot the pnreliase- 
rimirv, even if the application lor extension ot time 
h> made Ird'ore the expiry of the said period, inas¬ 
much as the provisions of section ITS. Civil I'ro- 
cMliire Code, apply only to acts prescrihed l»y the 
Code and not to nets prescrihed hy decrees which 
have heconie liiml. p. 151), col. I. 

liirlirhn Lit v. I! ijfi It mi. It) Ind. Cas.dh; IOC. C. 
5. referred to. 

Application against the order of the 
Subordinate Judge, Bara Banki, dated the 
12th (>c*tober 1 H1 I. 

Mr. Mnlmm nut'l I15t.s/m, for the Appli¬ 
cant. 

JU DC MENT.--This is an application 
for revision of an order of the Subordinate 
Judge of Bara Banki. The facts are that 
the applicant here was the defendant in a 
•suit for pre-emption brought by the opposite 
party-plaintiff, Batale Husain. On the 
17th of March 191-1- a compromise was 
Hied which was accepted by the Court and 
on which a decree was given. Under the 
terms of that compromise it was settled 
that the plaintiff should pay Rs. *2,.>50 
within six months to expire on the 17th 
of September 1911. This money was to 
be paid either to the second defendant or 
to be deposiled in Court. In the event 
of such payment the claim of the plaintill 
was to be decreed. It was further stipulat¬ 
ed that if the payment was not made 
within the specified period, the plaintiffs 
claim for pre-emption was to stand dis¬ 
missed. On the 12th of October 191 L the 
plaintiff, Bande Husain, appeared before the 
Subordinate Judge and put in a petition 
in which lie recited the fact that he was 
bound to deposit Rs. 2,350 on account of 
the pre-emption decree by the 17th of 
September. He stated that the Civil Court 


holidays bad commenced on the I2tli of 
September and that the 12th of October, 
the day on which he was presenting this 
petition, was the first day on which the 
Court re-opened. Bande Husain, however, 
did not bring the money into Court on 
the 12tli of October, but applied for a 
fortnight's extension to deposit the money 
saying that on the lltli of October he 
bad gone to the banker with whom lie had 
arranged for an advance of the money and 
that the banker bad refused to give the 
loan. This application purported to be under 
section 118 of the Code of Civil Procedure. 
The learned Subordinate Judge accepted the 
application and gave Bande Husain the 
extension lie had asked for. It is claimed 
here in revision that the order of the 
Judge* was illegal and without .jurisdiction, 
and there can be no doubt on the previous 
rulings of this Court that this objection 
is well taken. 1 have before me a lecord 
of another Revision Case, No. 113 of 1914, 
decided by a Bench of this Court on the 16th 
of November last, Mnsmnmut Habib- nn-nissa 
v. mat Muhnm mail-itn-nissa (1). 

That application was also against an 
order of the Subordinate Judge whose order 
is questioned in the present proceedings 
and in that ease too, in circumstances 
somewhat similar to those of the present 
ease, the Subordinate Judge granted an 
extension of time. The decision of the 
Bench was that such nr. extension could 
not be granted and that section 148 had 
no application to such cases. A reference 
was also made in the judgment in that 
case to the case reported as Baehchn Lai 
v. I\it jo Pit m (2), in which it was held 
by a Judge of this Court that a Court 
cannot extend the time granted by a pre¬ 
emption decree for the payment- of the 
pure base-money alter the time fixed by the 
decree has expired. In this present case 
the Subordinate Judge may have thought 
that the application having been made on the 
12th of October 1914, the day upon which 
the Court re-opened after the vacation, 
the application for extension of tune was 
within the period limited hy the decree. But 
in Mifsitmnuit Jhtbib-ini-Nissa v. Musammat 

0) -7 ind. Cas. 419; 17 0. C. 377. 

(2) 19 Ind Cas. 347; 16 0. C. 5. 
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Muhammad-uK-ni*sa (1), which I have just 
mentioned, this point was dealt with and it 
was there held that even if an application for 
extension of time be made before the period 
limited by the decree has expired, the Court 
has no jurisdiction to extend the period, the 
principle being that the provisions of sec¬ 
tion 148 of the Code apply only to acts 
prescribed by the Code, and not to acts 
prescribed by decrees which have become 
final. Bande Husain is here in person 
and his argument before the Court is that 
the opposite side played a trick on him. 
He represents that the banker with whom 
he had originally made negotiations was 
cjuite willing to lend him money, but he 
failed him at the last moment by reason 
of the threats which were held out to him 
by the opposite party. 1 am not in a 
position to investigate this allegation at 
this stage, but all l need say is that in 
the petition of the 12th October 1914, 
presented by Bande Husain, nothing is 
said about the banker having been sub¬ 
jected to any intimidation by the opposite 
party. I must, therefore, allow this appli¬ 
cation and set aside the order of the learned 
Subordinate Judge. The applicant is entitled 
to her costs in this Court as against the 
opposite party. 

A pplication accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 423 of 1914. 

February 15, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

Sayyid MAHOMED SAHIB— Defendant 

No. 3—Appellant 

versus 

Sayyid SYED SAHIB (died) and others 
Plaintiffs—Respondents. 

Muhammadan Law—Peliyious office, suit for possession 
of—Functhns must he recognised by Muhammadan Law 
_ Fcst _ Civil Procedure Code (-4c£ Voj 1908), s. 9. 

The existence of an office involves the existence 
of some duties to be performed by the holder of the 
office, [p. 460, col. 1.1 

Therefore a suit for the possession of an alleged 
hereditary office, the functions appurtenant to which 
are the digging up and burying up a pot, distribut¬ 
ing sherbet , collecting money and distributing a 


small portion of the collection and reciting portions 
of the Koran is not maintainable as it is not for a 
religious office and a claim in regard thereto is not a 
suit of a civil nature cognisable be a Civil Court J n 
400, col. 2, p. 46', col. 1.] 

A. religious office as known to Muhammadan Law 
must in its nature be for the performance of certain 
functions which are recognised by the Muhammadan 
Law as necessary or at any rate as proper to be 
performed in connection with the religion of Islam, 
[p. 460, col. 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge of Nega- 
patamj in Appeal Suit No. 320 of 1911, 
preferred against that of the Court of the 
District Munsif of Negapatam in Original 
Suit No. 344 of 1909. 

Mr. li. Vembu Aiyar for Air. /,\ 
Kuppuswami Aiyar. for the Appellant. 


Messrs. K. X. Aiya and 
for the Respondents. 



Satymnurthi, 


JUDGMENT. 

Tyaimi, J.—This appeal arises out of a 
suit in which the plaintiffs claim possession 
and an injunction restraining disturbance of 
what is alleged to be a hereditary office. 
Particulars of the functions of this alleged 
office are given in paragraph 1 of the plaTnt. 
r i he plaintiffs have obtained a decree as 
prayed from the lower Appellate Court. 

The only question on which we heard 
arguments in this Court was whether a suit 
on the cause of action alleged in the plaint 
could be considered to be a suit of a civil 
nature within section 9 of the Code of Civil 
Procedure. It was argued before ns that 
there was a contest between the parties as 
to the right to a religious office and that, 
therefore, the suit fell within the explanation 
to section 9 and must be considered to be 
a suit of a civil nature cognizable by the 
Civil Courts. 

The parties are Afussalmans and it is ad¬ 
mitted that the Muhammadan Law is ap¬ 
plicable. 

The initial difficulty in the way of the 
plaintiffs against which the learned Pleader 
who appeared for them struggled very hard, 
was that the functions referred to in para¬ 
graph 1 of the plaint are not functions which 
the Muhammadan Law recognises as forming 
part of the duty of a person holding any 
of those offices which are known to that 
law ; as for instance of qazi , muezzin or 
pesh-imam . I do not attempt to enumerate 
all the offices that are known to the 
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Muhammadan Law. Other offices that are 
religious in their nature must, T apprehend, be 
for the performance of certain functions 
which are similary recognized by Muham¬ 
madan Law as necessary or, at any rate, as 
proper to he performed, in connection with 
the religion of Islam. The existence of 
an office involves the existence of some 
duties to be performed by the holder of the 
office. The religious texts of every sect of 
Islam are embodied in well-recognised and 
authoritative texts which contain particulars 
of the religious duties recognised in Islam. 
■When, therefore, the question is whether 
any alleged religious office is known to 
Muhammadan Law, there ought to be no 

difficulty in ascertaining whether the alleged 

functions of the office form part of the 
religious life of a Muhammadan, whether 
the performance of the acts in question 
is made a duty or at least recognised as a 
proper and usual act by Muhammadan 
Law, and whether any person is required 
or expected to perform those functions in 
his capacity as the holder of an office. 
Thus the duties of the muezzin to call to 
prayers, of a poshmum to lead at prayers, 
of a qnzi originally to adjudicate upon dis¬ 
putes but now mainly to officiate at mar¬ 
riages and keep a record of divorces 
—these are functions which find a recognised 
place in the religions life of a Mu.-salmon. 
Nobody challenges that calling t«> prayers 
and leading at prayers are functions re- 
cogi ized by Islam as proper to he performed, 
aid as forming part of the duties of the 
muezzin and the pesh-imerm . Any such 

challenge could be answered without any 
difficulty by referring to the texts. 

No attempt has been made in tbe present 
case to establish that the functions referred 
to in paragraph 1 of tbe plaint—1 speak 


as they are available in English transla- 

tions. _ 

The functions referred to in paragraph 1 

of the plaint (which consist of about twenty 
different acts described in great detail) may 
be classified under three or four heads: such 
as digging up and burying a pot, distributing 
sherbet, collecting money and distributing 
a small portion of the collections and leciting 
portions of tbe Quran. Tbe last is evidently 
thrown in order to give to the whole 
proceeding the garb of religious rituals. 

As I have already said, not tbe slightest 
attempt has been made—and 1 think that any 
attempt, if it bad been made, would have 
been entirely unsuccessful—to show that 
these functions are recognized as religious 
rites of Islam in the sense that they have any 
religious significance. 

If any person, therefore, chooses to do these 
acts, til ere may bo nothing to prevent him 
from doing them, or to prevent others from 
participating in these acts, or thinking that 
they derive benefit therefrom and desiring 
them to be done; and it may be that the acts 
have been done for a long time. But. the 
existence of these circumstances dees not 
make tbe doing of the acts such a duty in 
Muhammadan Law ns is connoted in the 

expression office.” 

It was argued that, these acts were done in 
a mosque and during Mnhnrrnin and that, 
therefore, they became invested with some 
religious aspect. 1 am not now considering 
tbe propriety of the conduct of the v vlotratii 
of the mosque in allowing such acts to he 
done in the precincts of the mosque. Assuiu- 
ing that the acts are harmless or even 
meritorious and that there is lie breach of trust 
on the part of the mufatvalli of the mosque 
in allowing them to be done in the mosque, 
that is not enough to create an office. 


of them as functions though I do not know 
whether they ought to be dignified with 
that term—have any recognition in the 
religious system of Islam. There was no 
citation from the Ilidaya or the Fatawa 
Alsmgiri or from any of tbe numerous 
books on Muhammadan Law based on those 
authorities, and recognized by the decisions 
of tbe Courts. I do not restrict myself to 
these two texts : 1 mention them merely 

as examples of the class of books that might 
Jjave been referred to; and 1 mention them 


A number of decisions were cited to us 
which seem to me to be inapplicable for 
several reasons, to two of which 1 may 
refer. 

Some of the decisions cited have reference 
to the question whether property dedicated 
for particular purposes or objects can be 
considered to he properly or validly dedicate 
by way of u'aqf, and whether its administration 
can, therefore, he supervised in the manner m 
which the administration of t vaqf proper y 
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is supervised by the Court. The present 
suit, from wh it I have already asid, appears 
to be entirely different from such a suit. 

Other decisions cited to us are not applicable 
as they are decisions under the Hindu Law. 
A great number of offices connected with 
temples are no doubt recognized in Hindu 
Law. They exist for the due performance of 
religious ceremonies, or recitation of mant- 
rams , or other functions recognized by 
the Court as being attached to offices 
under Hindu Law. In this case the 
functions which are alleged to be performed- 
by the office-holder are, as I have already 
said, so far as I can see, quite foreign to 
Islam. There is no warrant for holding that 
Islam requires these acts to be done, or that 
the doing of them is considered meritorious 
or efficacious in any religious or legal sense. 


It has been argued that on the facts before 
us, on which both the lower Courts would 
appear to have given their decision, we must 
assume that these functions have been 
performed for a great number of years, and 
that the presumption must be in favour of 
such performance being proper. But even so, 
the performance of the functions would not 
thereby become the fulfilment of the duties of 
an office. Not every thing that a person 
chooses to do, albeit for a long time, not 

everything that other people have permitted 

him to do or encouraged him in doing, would 
necessarily constitute the functions of an 
office. As a necessary part of that which is 
connoted in the term ‘office’ the existence of 
something which may be described as the 
duties of the person holding the office is 
absent. I need not consider whether there is 
anything to show in what manner the person 
purporting to he entitled to perform the 
functions has been entitled to hold the office, 
anything to indicate the persons to whom he 
owes the duty of performing the functions or 
the persons who will be entitled to super¬ 
intend or supervise the due performance of 

those functions. In the present case, I have 
not the slightest hesitation in saying that 
the particulars referred to m the plaint cannot 
be said to be duties appurtenant to an office, 
and that is fatal to the existence of an 

0 ffi Witl. reference to the suggestion that ,ve 
should call for a finding on the issue whether 
there is such an office as is referred to m the 


plaint, that is not a question which can be 
decided by any evidence. Assuming all the 
allegations in the plaint to be true the 
question is one of law, whether a person who 
purp >rts to perform the acts referred to in the 
plaint and who says he has been doing them for 
a number of years in the past can be said to 
hold any office. That question must be 
decided on thebases which I haveendeavoured 
to explain. 

In my opinion,therefore, the appeal must be 
allowed and the plaintiff’s suit dismissed; but 
inasmuch as this point was not taken by the 
appellant either in this Court or in the lower 
Courts, the parties will hear their own costs 
throughout. 

Aiylixg, J. I agree. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeals Nos. 110 and 48 of 1914 

January 2^, 1915. 

Present: —Sir Basil Scott, Kr., Chief Justice, 

and Mr. Justice Beaman. 

BHARMA SHIDAPPA PUJARI— 
Defendant—Appellant 

versus 

BHAMAGAVDA SHI VAGAVDA— 
Plaintiff—Respon db nt. 

Civil Procedure Code (Act V of 1908), s. II- -Ties 
judicata, preliminary decidjn ha to—Preliminary 
decree — Appeal. 

A decisio i that a matter is not res judicata . and 
that, therefore, the trial can proceed is not a pre¬ 
liminary decree and no appeal lies from such a 
decision. 

Second appeals against the decision of the 
First Class Subordinate Judge of Belgaum, in 
Suit No. 633 of 1910. 

Mr. S. R. Bakhale , for the Appellant. 

Mr. .8. M. Kaikini (for Mr. Nilkanth Atma- 
ram), for the Respondent No. 1. 

JUDGMENT.—Applying the Full Bench 
ruling in Chanmalswami v. (jmjadkarappa 
(1), we hold that a decision that a matter is 
not res judicata and that, therefore, the trial 
can proceed, is not a preliminary decree from 
which an appeal will lie at this stage. We 
dismiss both the appeals. Costs costs in the 
cause. 

Appeals dismissed. 

(1) 26 Ind. Cas. 885; 16 Bom. L. R. 954. 
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LOWER BURMA CHIEF COURT. 

1 First Civil Aitkal N". lf>2 or 1911. 

March 2, 1914. 

Present :—Sir Henry Hart-noil, 1\T., Offg. 

Chief Judge, and Mr. Justice Twomey. 
MAN AC KM EE PALLANJEE— Defendant— 

Aiteli.axt 

rersn* 

S. A. MEVAPPA CHETTY— Plaintiff— 

Respondent. 

Mortyayr — Morrtiblr ju'o/ii’rty Snbscynrnt incumh- 
ranerr trifh jittfse.'t.<ion /»»>’/#’rrrtl to /n'ioi • i ncu nibra nerr, it 
Loim lido irifln ut uotirr— Harden ot j roof. 

A bona title incinn bramvr without notice who is in 
possession of moveable property is to be preferred to 
an incumbrancer whose security is of prior date, 
p. -if 53, col. 1. 

The person alleging notiee must prove ii p. -Ifitt, 
col. 1. 

Mr. Itilimoria, for the Appellant. 

Mr. Clifton, for the Respondent. 

JUDGMENT. 

Twomey, J.—The parties to this appeal are 
rival mortgagees of a steam launch called 
Mahomed, it was first- mortgaged by register¬ 
ed document together with several other 
parcels of property, moveable and immove¬ 
able, for Rs. 10.000 in 1901 to the respondent 
firm S. A., but was allowed to remain in 
possession of the mortgagor who continued 
to ply the launch in the delta. It was 
afterwards mortgaged by another registered 
document to tin* appellant, Manackjee 
Pallnnjee, for Rs. 7.000 in 1904. Manackjee 
sued on his mortgage in U Ob and got a 
decree from the Chief Court- in June of that 
year. The Oflicial Receiver was appointed 
Receiver and took possession of the launch, 
and an order for sale was passed on 25th 
October 1900 ns the time allowed for pay¬ 
ment had expired. The launch was sub¬ 
sequently sold and the sale-proceeds are in 
deposit in the Court. 

The respondent linn filed their suit, in tin* 
Fyapon District Court on 3rd November 1900. 
They joined Manackjee as co-defendant with 
the mortgagors, alleging that when lit' took 
his mortgage in 190-1- he was aware of the 
prior mortgage of 1901. The District Court 

has decided this point in favour of the 
respondent linn and the only quesl.ion which 
it is necessary to decide in this appeal is 
the question of notice. 

It is.settled law that a f»oia tide incumbran¬ 
cer without notice who is in possession of 
moveable property is to be* preferred to an 
incumbrancer whose security is of prior date, 


and in this case it is not disputed that the 
appellant obtained possession of the launch 
through the Court and is now through the 
Court in possession of the sale-proceeds. If 
Manackjee had notice of the 8. A. firm’s 
earlier incumbrance, the latter is entitled to 
priority and not otherwise. 

The burden of proof was on the plaintiff- 
respondent. The direct evidence consists of 
the statements of Arunachellem', the Manager 
of the S. A. firm at Pyapon at the time of the 
mortgage to the firm and for some years later. 
Arunachellem’s evidence is in tho words of 
the District .Fudge ‘somewhat corroborated*’ 
by the evidence of Mutiya, a chetty clerk of 
Ariinachellem. Arunachellem says that he 
went to Wakema in 1901 and 1903 and met 
Manackjee and in the course of conversation 
with him, Manackjee asked if Syed Abdulla, 
the owner of the launch, had borrowed money 
from the S. A. firm. Arunachellem there¬ 
upon told him of the Rs. 10,000 mortagage, 

which included the launch Mahomed. When 

he gave his evidence on 15th May 1911 
Arunachellem mentioned “Mutiya*’ as being 
present at the conversation with Manackjee, 
but he said that Mutiya was away in Madras. 
The hearing was adjourned to 2Gth May 
1911 for the issue of a commission on behalf 
of Manackjee and on the 2bth May 1911 
Mutiya appeared as a witness. This man’s 
evidence shows that he was not in Madras on 
the 15th May. lie said that lie returned to 
Rangoon on the 17th or 18th May and 1 
gather from his evidence that he was at 
Fyapon on or about tho 15th May and might 
have been cited as a witness then. At any 
rate, it must be said tliat Mutiya’s admis¬ 
sions in cross-examination show Arnnachel- 
lom's statement as to Mutiya’s absence in 
Madras to be very disingenuous. More¬ 
over, Mutiya's evidence as to the conver¬ 
sation between Arunachellem and Manackjee 
is extremely vague. Ho says it took place 
in 1901, 1902 or 19C3. Others were present, 
but be does not remember who. (Arunachel- 
lem did not say that any others were present.) 
it- is not clear why Manackjee should make 
inquiries about Syed Abdulla's borrowings 

in 1:01 1902 or 1903, for it was not till 1504 
that Manackjee advanced his money to 
Abdulla. 1 think it would be unsafe to accept 
tho evidence of the Manager Arunachellem 
and his clerk Mutiya ns to this alleged 
conversation. ]t is also improbable thaj, 
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Manackjee would have advanced such a large 
sum if he knew the launch was already 
hypothecated to the ehetty firm. The District 
Judge's remarks on this point do not seem 
to me to carry much weight. 

When the respondent firm’s lawyers wrote 
to Manackjee in August 1900 (after Manackjee 
had obtained his decree), they made no 
allegation as to Manackjee's knowledge of 
the prior mortgage. They wrote informing 
him of it and asking whether Manackjee 
denied their clients' claim. They said 
nothing about Arunachellem's alleged con¬ 
versation with Manackjee in 1901, 190*2 or 

1900. 

It is a weak point in the appellant's case 
that he did not go into the witness-box and 
submit himself to cross-examination. He is 
said to have been absent in India at the time 
of the hearing, but there is no proof of this 
on the record. As, however, the burden of 
proof was on the respondent firm, 1 think it 
was for them to show beyond reasonable 
doubt that Manackjee had notice of the 
prior mortgage. In my opinion the evidence 
produced by the respondent firm was in¬ 
sufficient to establish this allegation and, 
moreover, I think it is contrary to the prob¬ 
abilities of the case. 

I would, therefore, reverse the decree of the 
District Court as regards the appellant 
Manackjee Pallanjee and dismiss the plaintiff 
firm’s suit as against him with costs in both 
Courts. 

Hartnoll, Offg. C. J.— I concur. 

Deo ec reversed. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 70 of 191:1, 

In Suit No. 567 of 1912. 

May 2, 1914. 

Present:— Sir Lawrence Jenkins, Kt., 
Chitsf, Justice and Mr. Justice Stephen. 
MADRAS STEAM NAVIGATION Co., Li>. 

-P LAI NTIFF -A PPE L LAXT 

versus 

SHALIMAR WORKS, Ln.— Defendant 

—Respondent. 

Civil Procedure Code (Act I oj 1908), O. I i/, r. 1 
(e) Plaint, came of action to be stated in—Arrest of 
ship—Suit for trespass, if lies—Proof of mat ice or its 
c quivalent—High Court as a Colon ialCourt of Admiralty, 
powers of—Detention—Damages, liabdity for—Admiralty 


Court Act, 1840 (8 S,' 4 Viet. C. Go)—Admiralty Court 
Act, 1861 (24 A 25 Viet. C. 10), .**. 6, So—Colonial 
Courts of Admiralty Act, 1890, (53 fc y* 54 Viet. C. 27), .y. 
- (3)(a )—Interpretation Act, 1889,(52 J* 5 S Viet. C. 

63), s. 18 (2 )—Maritime necessaries—Action in rem_ 

Wrongful seizure—Limitation Art (IX of 1908), Seh. I, 
Art. 29, scope of. 

Under Order Vri, rule 1 (0, the plaint must con- 
? ^ i 1 c •r particulars, “the facts 

constituting the cause of action and when it arose*.’’ 
[p. 464, col. 2 ] 

An ordinary suit for trespass, in the absence of 
proof of malice or its equivalent, does not lie for the 
• rest of a ship. [p. 465, col. 1.] 

The Walter v. D. Wallet, (1898) V. 202; 62 L J 
A dm. 88; I R. 627; 69 L. T. 771; 7 Asp. M. C. 39s‘ ; 

The Evangelismos, Xenos v. Aldersleg, (1858) 12 m’ 
1’. G. 352; 14 E. R. 945; 124 R. R. 95; Swabev 378 
and The Strathnarer, 1875; 1 A. C. 58 at p. 67/34 L 
T. 148; 3 Asp. M. C. 113, referred to. 

Die arrest of a ship consequent on a suit in rem 
instituted in the High Court as a Colonial Court of 
•p ' an amount alleged to be due for 
maritime necessaries, is a judicial act of the Court 


LP- 465, 


and an ordinary step in an action in rem. 
col. 1.] 

When possession of the subject of controversy is 
with the Court, the competing parties are simply 
preferring their claims in the ordinary course of law" 
and any damages which the successful party 1 mav 
suffer from the continuance of litigation are* due to 
the law’s delay and not to anv legal wrono- 


)>. 465, 


perpetrated bv his unsuccessful competitor 
col. 2.] 

Peruvian Guano Co. v. Dreg)ns Brothers and Co 
(1M)2) A. C. 166 at pp. 187, 195; 6* L. J. Ch. 749- 66 
L. T. 53 5; 7 Asp.|M. C. 225, followed. 

In England previous to the passing of 3 & 4 y,* c t. 
C. 65, the Court of Admiralty had no jurisdiction in 
the case of necessaries supplied to a ship, though 
perhaps it occasionally purported to exercise the 
jurisdiction where not prohibited. p. 466, col. 2.] 

The Tivo Ellens, Johnson \\ Black, (1872; 4 P C 
161: 8 Moore P. C. (x. s.) 398; 41 L. J. Adm. 33- 26 
L. T. 1; 20 W. R. 592; 1 Asp. M. C. 208; 17 E. R. 361 ; 
The Heinrich Bjorn, Xorthcotc v. Heinrich Bjorn 
Owners, (1886) 11 A. C. 270, 55 L. J. Adm. 80; 55 L. T. 
66; 6 Asp. M. C. 1, referred to. 

Murray v. Langford, (1842) Fulton 95; 1 Iud. 
Doc. (o. s.) 701; Murray and Stracnan v. Longbord 
(1847) Fulton 131: 1 Ind Dec. (o. s.) 723 and The 
Asm, In re, 5 B. II C. R. (O. C.) 64, referred to. 

Whether the extended powers under 3 & 4 Viet. 
C. 65 and 24 & 25 A iot. C. 10 have become vested in 

i ~ s virtue of the several Letters 

Patent? [p. 466, col. 2.j 

The PortugalIn the matter of the Ship, 6 B. 

323; The Bardot v. The Augusta, 10 B. H. 

110, referred to. 

Assuming that the extended powers under 3 
Viet. C. 65 and 24 & 25 Viet. C. 10 did 
vest in Indian High Courts by virtue of 
several Letters Patent, the jurisdiction < f 
Calcutta High Court in relation to necessaries 
rests on the Colonial Courts of Admiialtv Act 
1890, which vests in it (among other things) the 
powers described in section 5 of 24 A 25 yj ( . r 
C. 10, providing that the High Court of 


L. R. 
C. R. 


A 4 
not 
the 
the 
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Admiralty shall have jurisdiction over any claim 
for necessaries supplied to any ship elsewhere than 
in th- part to which the ship Court belongs, unless it 
is shown to the satisfaction of the Court that at the 
time of the institution of the cause any owner or 
p irt-owner of the ship is domiciled in England or 

Wales, [p. 460, col. 2; p. 407, col. 1 J „ . . 

\s it is provided bv the Colonial Courts or Ad¬ 
miral tv Act, 1890, seiirion 2 (:«> (n). that any enact- 
m *nt in an Act of the Imperial Parliament referring 
to the Admiralty jurisdiction in England when applied 
to a Colonial* Court of Admiralty in a British 
possession, shall be read as if the name ot that 
possession were therein substituteri for England and 
Wales and as by the Inti rpretatioii Act, 1389, **;ti»n 
1H 1 2), it is ]>rovided that the expression British 
possession” shall mean any part of Her Majesty's 
dominions exclusive of the United Kingdom, British 
India and Burma thus take the place of England and 
Wales for the purposes of this case. [p. 467, col. l.j 

To take away jurisdiction it. is not enough that 
the owner was domiciled in Burma, but that domicile 
must be alleged and proved to the satisfaction of the 
Court, before judgment. ! p. 407, col. •.] 

Ex iunh‘ Michael , (1S7*2i 7 Q- B. 0->8; 41 E. J. Q B. 
3 t<); :0 L T. H7 ; 1 Asp M. C. 3«7, followed. 

Assuming that a |>erson aggrieved by the arrest of 
his ship is entitled to eompensation even in the 
absence of proof of malice or its equivalent, the action 
would be for wrongful seizure under legal process 
and as such would be barred by Article 20 of the 
Limitation Art if not brought within one year of the 
date of seizure. : p. 107, eol. 2; p. 408. col. l.j 

Mr. H. 1 .1 /iffer (with him Mr. U. ('. 

Mazntndtt / ), for the Appellant Company. 

Mr. S’. P. Sin In i (with him Mr. i'nbitt), 

for the Respondent Company. 

JUDGM KNT. 


Jenkins, C. J.—On the 4th June 1910, a 
company called the Slmlimar Works, Limit¬ 
ed, instituted a suit in rent against the 
vessel, Clan Macintosh , for an amount alleged 
to he due to them for that which is described 
in the plaint in this suit, a,nd has throughout 
been treated, as maritime necessaries. 

On the same day the vessel was arrested, 
and she thenceforth remained under arrest 
until her release on the 31st January 1012, 
the suit in rem having been dismissed two 
days earlier. 

On the 4th June 1012, the present suit was 
instituted on the ordinary original side* of this 
Court claiming damages for the wrongful 
arrest. 

In the plaint it is alleged that the plaintiff 
company is tin; owner of the ship, that the 
defendant company instituted the suit in r< ,u 
“falsely alleging therein that a sum of 
Rs. 80,187-12 was due to the defendant com¬ 
pany for maritime necessaries supplied to the 


said vessel and maliciously and without 
reasonable or probable cause procured a 
warrant of arrest from the said Court” 
arid that “therefore in pursuance of the 
said order the defendant company caused 
to be sued out of the said Court and 
in the said action the said warrant of arrest 
directed to the Marshal of Calcutta and 
caused the said vessel, her tackle, apparel 
and furniture to be wrongfully arrested and 
detained from the said 4th day of June 1910 
until the time hereinafter mentioned.” 
(paragraph 2). 

The plaintiff company then alleges the 
dismissal of the suit in rein for want of juris¬ 
diction (paragraph 3) and submits that the 
said warrant of arrest was issued without 
jurisdiction . . . and was absolutely 

void and inoperative and of no effect in law 
and that by reason of wrongful and malicious 
arrest and detent ion of the said vessel . . 

the plaintiff company has been deprived of 
the use and of the possession of the said 
vessel from the said 4th day of June 1910 
till the said 31st day of January 191*2 and 
has suffered damages to the extent of 

Rs. 5,85,030-0 0.*' (paragrngh 4). 

In form the suit is essentially one for the 
malicious abuse of the process of the Court 
[ncc Bullen and Leake’s Precedents, 3rd 
Ldition, pp. 353—350, and lied way v. Me. 
Andrew (l)J. But no attempt was made at 
the trial to prove malice, and before us this 
aspect of the case has been deliberately 
abandoned from the outset, for no mention 
or even suggestion has been made of malice, 
or the absence of reasonable and probable 
cause, or emssa negligentia or bad faith. 

The only case made before us was trespass 
pure and simple ; 1 will, therefore, limit 
myself to that. 

It may boa question whether a plaint, 
framed as this is, fairly supports a claim 
based on trespass, more especially as the 
plaint is defective in an important particular. 
[See the declaration in Redway V. Me. 
Andrew (l\ to which there was a general 
demurrer]. It is imperative under Ort. 
VII, rule 1 (e\ that the plaint should 
contain, in addition to* other particulars, 

the facts constituting the cause ® 

action and when it arose.” Ihere M 

no specific allegation in *L? 1D 

11) (1873) 9 Q. B. 74; 29 L. T. 421* 22 W. B. 60. 
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the^plaintTTo be Sated 1™“ ’ an . d . yet if 
alternative claim on X 1 “J™'*!"' 8 “ 

..cation „ r . ,„ it P-»- 

pr.par.r,:\'r .tt 1 ;,, 1 

Jtr*- -" - 

The only reference to such -i cnif +1 ± T 
1 ave been able to find is in The Tf 'nit V 

’’“'Jf <». ->»» an aclX ™ ' X^t £ 

posing of the case said thatAhe^daim 'for 
trespass clearly could not be mainlined 
The reason of this decision, however does’ 

t”n i,rx " nd il r my be ;t « aPPlica- 
tion in the circumstances of this case 

J'!!iZT m : nt ? thG * hi » “ a j-Iicial 

action f and a V step in an 

w' ‘ n . m "’ *». where it constitutes a 
legal grievance, it is not an independent 

wrong, but an integral part of an action "! 

in which there was malice, or itsequi- 

valent, entitling the aggrieved person to 

seek compensation either in the Admiralty 

proceedings or by separate action. 

In the case of The Ecangelismos, Xenos v 
Alderdey (S), a ship was arrested, and in 
Phe Strathnaver (4) the result of that case 
was summed up as follows : “ Their Lord! 
ships came to the conclusion, though the 

muchTs 5 +l er a "‘ y a Very stron = 01le . inas- 

thatl t? G T r ° ng V6SSel ha<1 been seized, 
that ,n the absence of proof of mala tides 

and malicious negligence, they ought not to 

aga,nst tIle Parties arresting 

The principle enunciated in Peruvian 
Guano Co. \. Dreyfus Brothers Co. (5) may 

airly be. cited in this connection. One of 
the questions there considered was whether 
the wrongful possession of the defendant 

Asp.°M. c! 398* A<1m ' S8 ’ * 6, 

945, 3 mTi 11 M - R c 352; ' w,oy378; 14 E - «■ 

M. ( C } U3 75 ‘ 1 A ' 58 8t P ‘ 67; 34 U T - US >- 3 Asp. 

A.C. 166 at pp. 187, 195; 61 l J. Ch. 749; 

00 ti. 1. 530; 7 Asp. M. C. 225. 


£w» XX ‘• be Of , Re . 

was held it did a ^t'" 1 fo1 ' dama ges. It 
course of his ' S’ and Lord Watson in the 

X“ tl of-:^ «*" 0* 

of a p 0 : cemDel lb»0 for the appointment 
n ahing the'co md th ? ^“ediatf effect of 

Court and tl Pany - ^ cnstodi ** for the 
Eebirv l5«l , app( l nitme nt of the 23rd of 
sion of the transferred the actual posses- 

t»e officerof i ft ' oi “ 

opmion detention by the company. w ietCr 

not affect tlm ’ , circum stance would 

the compand ff -^0 °f dne by 

law regards 'loss^ " be showu ^at the 

mately successful SS? *° the P arty ulti- 

... "XX X!; .t'tm <fc "" y “ <1 

proposition ‘ jfS ”° ant]lority - for that 

ml trtJlP 

been placed if fi i ^ 'vould liave 

come S I, CleV - n Carff0es had "ever 
and had 1> Possession of the company, 

captain; of ^ ^ 

S n O :lt h \r hieCt ° f non troversy ^ 

preferring' thel'S mf Tu™ T*'* 

zz£$z, r s 

continZo, ? ? ?y “ ff "; ' , '° m lh « 

i i c or M^gation are due to tlin 

petrated bv’i a - lld ‘° a " y legal wrong per- 
petiated by his unsuccessful competitor.’’ 


it L a°nn ^hacnaghten too remarked;—“eut 

Emse^oes 0 bTthe'^ the detenti ° n ° f 

»<. x by x z p, i.“r °x 

ofZtTd ° f a ReCeiVer ‘ Fr0m tbe d «te 

of the h P ° SSess,on wa s taken out 

ti e no r, 8 ° f 6 CODlpany - Thenceforth 

(’It TT" " aS the Possession of the 

of the’ Court° n0t ? ,nk that the Possession 
bv the c C8n be regarded as d etention 
ll h Pilny ’ ,10r do 1 think that any 

l55itata“."to“3 ,,f ■ profi ‘. " hi ' l > b. 

aurioutable to the circumstance that the 

property in question in the action was placed 
m the custody of the Court is the direct 
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„ r luitm-fil result of tlie 'letention hy the 

company. ? . 

Merc tno it ma> fairly be sn id that under 

tho arrest tin- custody and possession was 
with (Iio Marshal as an officer of the Court, 
and cannot he regarded as a detention by 
the defendant company. The damage, if any, 
suffered from the continuance of the officer s 
custody and possession was due not to 
default of the defendant company, hut to the 
law’s delay. 

The filial is 1 1 decisions must he our guide 
in dealing with maritime matters here, 
and. therefore, I feel justified in citing them. 

This Court's general Admiralty jurisdic¬ 
tion rests on clause 32 of the letters Patent 
of 18n5, which continues clause 31 of the 
Letters’ Patent of 1802; and the effect of 
these clauses is to vest in the High Court 
such civil and maritime jurisdiction as 
might be exercised hy the Supreme Court as a 
Court of Admiralty, or hy any Judge of that 
Court as Commissary of the \ ice-Admiralty 

Court. 

The Admiralty jurisdiction of the 
Supreme Court is defined as follows m the 
('barter of 1771, clause 26 : And it is 

Our further will and pleasure, and We do 
hereby grant, ordain, establish and appoint, 
that the said Supreme Court of Judicature 
at Port William in Bengal shall be Court 
of Admiralty, in and for the said provinces, 
countries or districts of Bengal, Bihar and 
Orissa and all other territories and islands 
adjacent thereunto, and which now are or 
ought to be dependent tlieieupon; and We 
do hereby commit and grant to the said 
Supreme Court of Judicature at Port 
William in Bengal full power and autho¬ 
rity 1" take cognizance of, hear, examine, 
try and determine all causes, civil and 
maritime, and all pleas of contracts, debts, 
exchanges, policies of assurance accounts, 
charter-parties, agreements, loading of ships 
and all matters and contracts, which in any 
manner whatsoever relate to freight or 
money due for ships hired and let out, trans¬ 
port-money, maritime usury or bottomry, or 
to extortions, trespasses, injuries, complaints, 
demands and matters, ci\il and maritime', 
whatsoever between merchants, owners and 
proprietors of ships and vessels employed 
or iisc I within the jurisdiction aforesaid, 
or between others, contracted, done, had or 
commenced in, upon, or by the sea or public 


rivers, or ports, creeks, harbours and places 
overflown within the ebbing and flowing of 
the sea and high water mark, within, about 
nnd throughout the said three provinces, 
countries or districts of Bengal, Bihar and 
Orissa and all the said territories or islands 
adjacent thereunto and dependent there¬ 
upon, the cognizance whereof doth belong to 
the jurisdiction of the Admiralty, as the 
same is used and exercised in that part of 
Great Britain called England, together with 
all and singular their incidents, emergents, 
and dependencies annexed and connexed 
causes whatsoever, and to proceed summarily 
therein, with all possible despatch, according 
to the course of our Admiralty of that part 
of Great Britain called Ei gland, without the 
strict formalities of law considering only the 
truth of the fact and the equity of the case.” 

It. was ultimately settled to be the law 
in England that previous to the passing 
of 3 and 4 Vic-t. Go, the Court of 
Admiralty had no jurisdiction in the case 
of necessaries supplied to a ship, though 
perhaps it occasionally purported to 

exercise the jurisdiction where not pro¬ 

hibited : The Two Ellens, Johnson V. Black 
(0), The Heinrich Bjorn , North cote v. Heinrich 

Bjorn, Owners (7). > 

The same view has obtained in India 

[Murray v. Longford (8), Murray 5* 8 trachan 
v. Longford (9), The. Asia, In re (10)J ; 
but there is a difference of opinion as to 
whether the extended powers under 3 and 
4 Viet., c. 65, and *24 Viet., c. 10, became 
vested in Indian High Court by virtue of 
the several Letters Patent: The Portugal', 
In the matter of the Ship (11), The Asia, In ro 

(10), Bardot v. The Augusta (12). 

For the purposes of this case I will assume 
they did not. If this be the true view, 
then tin's Court’s jurisdiction in relation to 
necessaries rests on the Colonial Courts of Ad¬ 
miralty A?t, 1890, which vests in it (among 
other things) the powers described in section o 

(15) (1872) 4 l\ C. 161; 8 Moore l\ 0. (n. s.) 398; 
41 L. J. Ailm. 33; 26 L T. 1; 20 \V. R. 592; 1 Asp. M. 

C. 208; 17 E. R. 361. _ rs t v 

(71 (1886) 11 A. C. 270; 55 L. J. Adm. 80; 55 L. 1. 

(56: 6 Asp. U. (!. 1. 

. IS [2) Fulton 95; 1 1ml. Dec. (o. s.) <01. 

(91 (1843) Fulton 131; l Ind. Deo. (o. S.) 723. 

19) •*> R 11. ■*. K. (o. c. J.) 61. 

(11) 6 6. L. R. 3**3. 

(12) 10B.1I. C. R. 110. 
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that; 4 the ^l-T 1 * llat sectio “ provides 

have jurisdiction over any claim for neces 

rtrr I,ed , to r y sMp ... 

P ° rt , to \ vlnoh ship Court belongs, 
the Co t « f T"'," t0 the sa tisfaction of 

the Court that at the time of the institution 

ot the cause any owner or part-owner of 
the ship is domiciled in England or Wales 
Lnder sect,on 35 the jurisdiction conferred 
y ie Act may be exercised either by 

proceedings in rem or by proceedings in 
personam. 6 

By the Colonial Courts of Admiralty Act, 

lfc90 ’ SeC * ,on 2 (3) («), it is provided that 
any enactment in an Act of the Imperial 

Parliament referring to the Admiralty juris¬ 
diction in England, when applied to a Colonial 
Court of Admiralty in a British possession, 
shall be read as if the name of that possession 
were therein substituted for England and 
Wales. By the Interpretation Act 188'* 
section 18 (2), it is provided that the’ 

expression British possession”shall mean 
any part of Her Majesty’s dominions exclu¬ 
sive of the United Kingdom, and where 
parts cf such dominions are under both a 
centra] and local Legislature, all parts under 
the central Legislature shall for the purposes 

of this definition be deemed to be one British 
possession. 

British India and Burma thus take the 

place of England and Wales for the purposes 
of this case. 

It is conceded that when the suit in rem 

1 * 1 | was instituted, the 

ship was elsewhere than in the port to which 
the ship belonged. 

To that extent then the suit was in 
order. 


It is, however, contended that the owner 
was domiciled in Burma, and that the suit 
was thus beyond the jurisdiction of this 
Court. But to take away jurisdiction 
it is not enough that the owner was so domi¬ 
ciled. ; this domicile had to be shown to the 
satisfaction of the Court. Blackburn, J., 
dealing with section 5 of 24 Viet., Cap. 10* 
in Ex parte Michael (13) said:—“That seems 
clearly enough to enact that the Ad¬ 
miralty Court shall have jurisdiction when the 
necessaries are supplied in England, just 

as if they had been supplied abroad ; 

(13) (1872) 7 Q, B. 658; 41 L. J. Q. B. 349; 26 L. 
T. 871; 1 Asp. M. C. 337. 


i.. Xn.l.rt ,Z7 'V f iM 

"■ "* mm**; ,/lZ cZl 

™X” U e ” ,n,: *"• * » t™ m. ,rJ 

In the same case Coekburn f / + i 
described the position- “r f • ' tl ! us 
that the County Court had in • r , C ° nceded 

ground on which flip (' 9 ‘ on b r 

upon to proceed no further £ t he“ he ™ Ue . d 
or Wales.” CUeci in England 

vZ r r tl ,7 d tt 

oftl.e imtiln&r'rftL so°™it “ tlW 

& r- i- 

which would have m nrl • tbat exce P fi °n 

um liave made jt imperative on the 

Court to proceed no further had not l 

established at that stage. ‘ * been 

No doubt the nlainH# 
that by paragraph T 

EiEEi - 

rule" , ,, ' lere 1 T‘ y P ° int out the 

rule, which prescribes what the affidavit 

leading to a warrant of arrest should state 

does not require any statement of tie 

owners domicile. Had the present plaint 

iff company so desired, it could ha 

made such a statement and have procured 
the release of the ship at any time ft l 

ever did nothing of the kind, and Counsel 
for the present plaintiff company has admit 

M before «, eve „ 

ment in that suit it did not specifically 
allege that its domicile was in Burma 

“ “ *2 ,et j ,at the SUI 'I ^ rem was dismiss, 
ed, and the decree contains a recital of the 

Court s opinion that it had no jurisdiction 

But on what materials this result was reach- 
ed does not apppar. 

Assuming for the purpose of the case that 
a person aggrieved by the arrest of his shin 
is entitled to compensation even in the 
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• Al.AXKPlA *i!K'l’TV sOMASUN OK AM CHETTY. 

abseiw*; ol proM <>i inalb-e *>r its equivalent, 
it remains to be seen wliat would be tbe 
nature ol 1 1 is suit: it w«»uH be for a seizure 
under legal process. 

But if the seizure was lawful, no suit would 
lie; if unlawful it would be governed by 
Article -9 of tbe Eimitation Act, and that 
in tbe circumstances of tbe case would be n 
bar to this suit. 

It lias been argued tlmt tbe seizure was 
not under legal process, for that as tbe suit 
was dismissed for want of jurisdiction, tbe 
order for arrest was comm ami jnihcr. 

But tbe order for arrest was an usual step 
in a suit in com, and at tbe time when it was 
made tbe Court bad jurisdiction over the 
subject-matter and tbe exception bad not 
been established. Therefore, tbe order of 
arrest cannot (in my opinion) be treated as 
enema uon iwlicc or a nullity. 

It lias been further contended that as this 
was a trespass to goods, Article 3H should be 
applied; but Article *29 is specific and tits 
the case, and it is a rule of construction of 
long a pplication that a general Article 
does not govern where there is a particular 
Article which covers the case. 

Nor do 1 think can Article 1-9 lie treated as 
governing ibis case rather than Article 29. 
It was the seizure, if wrongful, that was 
tbe cause of action and tbe plaintiff cannot 
treat tbe suit as one for trespass apart from 
the seizure for tbe purpose of evading 

Article *29. 

'Pbe conclusion then to which 1 come is, 
that this suit as framed is based on malice or 
its equivalent: that in the absence of proof of 
malice **v its equivalent the suit, if treated 
as one for trespass, will not lie in the circum¬ 
stances <>f ibis ease: and that it such a suit 
• lid lie, it would fall under Article 29 and 
would be barred. 1, therefore, would dismiss 
this appeal with costs. 

Stic mi-:\. .1. — 1 agree. 

.1 piionI '//.<iai >sV(/. 


LOWER BURMA CHIEF COURT. 

Eli ;st Amur, No. 157 of 1913. 

December 10, 1913. 

Preseat :—Justice Sir llenry Hartnell, Kt., 
Offg. Chief Judge, and Air. Justice Twomey. 
PALANEPPA CHETTY and others— 
Plaintiffs—Appellants 

versus 

M. S. SO MAS l IN D R A AI CHETTY 

AN D OTHERS—DeFRN DANTS—RESPONDEN TS. 

Civil Cmeedurc Cade {Act V of 1008), *. 47, 0. 
V\7 c 2— P("i»i‘-nt out of Court not certified—Suit for 
ileela nitiaii that decree lias been satined and should not 
he executed, lair red. , . 

V suit for a declaration that a particular decree 1ms 
been satisfied l.v payment out of Court nncl ctm no 
lonpr be executed. is burred by tlie provisions of 
section 47 of tl.f Code of Civil Procedure. [p. tdfl, 

Minniij Myniiiy v. Mutiny fillin' llmnn, L. B, H 
(1S93-1U00) (521. distinguished 

Mr. .V. N. Ailier, for the Appellants. 

JUDGMENT. 

Hartnom., Oi-Fb. C. J.—Flaintiffs-appelhnts 
sue respondents nndcr the following 
circumstances. They state that they and the 
3rd and 4th respondents are partners in the 
firm of 1*. E. 1\ carrying on business at 
Pegu, that on the 20th September 1911 the 
firm of V. E. X. K. R. M. A. (2nd re¬ 
spondent) obtained a decree for Rs. 8,b90-2-o 
against the P. L. P. firm in n suit filed in 
the R:\mnad Court at Madura, that tho decree 
was subsequently adjusted by a payment of 
Hs li COO in consequence of an arrangement 
made between M. A. K. It. M. Annamalai 
Chetty, the 3rd respondent, and tho V. E. 

K. R. M. A. partners, the payment hamg 
made by 1st respondent as agent of tha M. 

A. R. R. M. firm to the V. E. N. K. R. «• 
A. firm on the 31st January 1912, that the 

3rd respondent has repaid tho Rs. t> bOd to 
the M. A. R, R. M. firm out of monies 
belonging to the P. 1-. P. firm, that the V. 
E. X. K. It. M. A. firm has not certified the 
adjustment of the decree passed at Ramnail 
to that Court, that as the result of misunder¬ 
standings between appellants and respon en » 
Nos. 3 and 4 the third respondent, 

collusion with the V. N. X. K. R- ■* • • 

and M. A. It, It. M. Annamalai Chetty, go 
the ltamnad decree fraudulently trails eir 

by tbe V. E. X. K. R. M. A. firm to thetust 

respondent, tho agent of the Al. A. • * 

lirm, ami that the first respondent applies■ 
tho ltamnad Court to be recognize 
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Pegf Sst f ri h t e c “T "'I fW ' a tra " sfei ' to «*e 

appeal ,Hs 0 l, tile p,aild end so this 

sat^nct^of ?Z*£ ni° { C T 

holders the obligat^n o{‘ cfe^S 
payments to the Court and allows th' 

certified of „cl, Tfi e Z7'!Z 

been certiB T ^ * 1>ayment u,rich has not 

decree f"*' C-. ««I fc 

eciee. Section 4/ of the Code says- “All 

Questions arising between the parties t„ the 

suit which the decree was paS or their 

repiesentatives, and relating to the execution 

discharge or -satisfaction of the decS shall 

de^: ^Tnot X ** ^ *2 

/ K * 1(,t hy a separate suit/’ The 

present suit most certainly deals with a 
matter relating to the satisfaction of he 
Hamnad decree, for the appellants rely on an 
le . g '® d uncertified payment of Rs. 6 000 
which they say satisfied it. The relief asked 

satisfi a i deC i arati0, ‘ * Ilat the decree has been 
‘ and ( - an no longer be executed. Th is 

terms ’V” 6 ? at ?2 mes di, 'ectly within the 

hat it must not be determined by separate 
suit but in the execution proceedings. 

lhe law has been discussed in many eases 
and the view I hold lias been followed in the 
following casesi Aziza* y. Matuk Lai Sahn 

o ’ r“ v pandas y. Kishordas Devidas 

case of If' U V - Bapanna (3). In the 
case of Maung Mymug y. Maung SJtwe 

Hmon (4) it was held that the proper 

remedy m a case like this was by a separate 

suit for damages and the decision does not 

conflict with the Calcutta case quoted above? 

1 his is not a suit for damages but one to 

restrain the decree from being executed 

It was then urged that in any case the 

plaint should not have been rejected. There 

was, in my opinion, no other course open to 
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Y®?™ ,/r - 

1 would dismiss the appeal 

I womkv, J.__i 

Appeal dismissed. 
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tl) 21 0. 457. 

(2) 22 B. 463. 

(3) 15 M. 302; 2 M.L. J. 112. 

(4) L. B. R. (1893.1900) 621. 


CALCUTTA HIGH COURT 

- HI LU Al'.’OX „ IxsoLVKSCV SUIT Nn ' 50 „ K 

1912. 

May 18, 1011. 

la re ./.Ai.TwIs^-, JuSt, ' Ce C, ' Ut ^ 

cLJL Sr 6 ' 7 '* H&!!! 

An order uikIit secrm-i q« 

tl,c examination of auv i.e/on"’."l “‘“do if on 

J 1 "* 1«: in liis ,, 0g ; e s “ „!■'-'* 

to tile insolvent, j p. 470 ( . ( ,j i‘- * I(, l ,J1 ’ r . v belonging 
•Section 36 (4) and Ai • • , 

summary procedure for ordering^ (1 l ° l ' rovi^K, « 
C,!U ’» delivery of .,ro.,mv / aV,,ie,lt ot *’bt s 

'em "lien there is no dispute- it is‘novo w" 1 I,,So1 ' 
contentious matters or for ft IC '<* Sendee! for 
•subject of fraudulent l^r^rc^e 
cculineiit. . p. 470 , col. 2 ] dishonest eon- 

Messrs. A vetaoni and 1 v (</ n 
the Official Assignee 

Messrs. R. Chukruvarti and />’ A' a 7 •• 
for Mrs. Zemin and Mi. / , , Lulllr *, 

G. E. Pereiro. ’ ' l ‘ an <l- for < 1 Jama, for 

JUDGMENT._Tln\ 

presented under section* 00 “PPl«»tioii 
Presidency Towns In! , (o) of the 

the OfficHl A ;, 1 I e , r lvency Act - 1009, by 
Amy Zemin, ™ ,,g , tha ‘ Mrs. 

section in the matter „f C T u " de ? tlla * 
Eucas, insolvents, should be ordered 

deliver over to the Official A1- ldeied to 

k«i, Ofiient," rt,„ ■ r* ■» ™°« 

i.««l.fi„t J. ,V|. »J«Jr of 

possession. ou 1,1 ber 

AdmIt.fir.il,. SI,,. 1912. 

conveyed to the witness who^ft*' 0 ” " as 
in-law of J. t ’ 10 ls the mother- 

September 26 th, J 9 H less than 6 ^ dated 
before the adjudiVatit f h ^ 
purports to have been marl* l , Veyance 
mew n„d f„rthe,. char B c 
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/., ,v .1. M. U <A>. 

Assurance <>., MA » ronsiclrn.t ini. ■ i 

Rs. 50,000 paid by .Mrs. /cniin to d M. 
Eneas. The story of tho witness, as d.Mdoscff 
on her examination, was that Rs. 
was actually paid, the otlmr Rs. - ■> 

1,l* i 11 <r a debt due to her by her son-in-law tor 
two loans of Rs. 12,000 and Rs. 8,000 made 
by Iier to him in 1904. 

Mrs. Zemin was examined on March 
ldld. Subsequently J. M. Inieas was 
proceeded against under section 1°3 ‘d the 
Act. one of the charges relating to this 
transfer. He was tried before me and found 
guilty. He has appealed, and the hearing 
of the appeal has been postponed until orders 
have been passed on this application. In 
i„y opinion, the two matters are in no 
way dependent one upon the other. An 
order under section 3d can only he made 
if on the examination of any person the 
Court is satisfied that he has in his 
possession any property belonging to the 
insolvent. A charge under section 103 may 
be substantiated by oral and documentary 
evidence and the notes of the examination of 
the insolvent may he used against him. in this 
particular case, Mrs. Zemin was not examined 
in the proceedings under section 103, either 
for or against the insolvent. 'Phis application 
must be decided on her statement and her 
statement alone. The criminal charge 

depeude 1 upon altogether separate 

ev i< lei ice. 

Section 30 is copied from section 27 of 
the Bankruptcy Act, LSS3, with this 
difference, the English Act says; If any 
person on examination before tho Court 
admits that he has in his possession any 
property belonging to the debtor, the Court 
may, on the application of the Official 
Receiver or Trustee, order him to deliver," 
etc. Here the words are:— H, on the 
examination of any such person, the Court 
is satisfied that he has in his possession," 
etc. In my opinion, there is veiy Rttlo 
distinction to lie drawn between the two 
inodes of expression. Under the Indian 
Act, it may not be necessary to have 
an express admission from the witness as 
it is in England, but the fact of possession 
must appear from his examination, which 
amounts to very much the same tiling, 
because the Court can only proceed on the 


u i i ness statements and no evidence can be 

called to contradict them. 

In this case it was argued that Mrs. 
Zemin’s statements could not be accepted 
as true, that what she said was so improbable 
that no Court could believe her. I agree, 
hut even assuming that she is not worthy 
of credit, it does not follow that the converse 
of what she has stated can be held to be 
proved o)i her e.rfuni notion , and that is what 
is necessary for an order under this section. 

It is not suggested that Airs. Zemin has 
made any statement which could be con¬ 
strued into an admission or be taken as 
satisfactory proof that this was a bogus 
transaction. It may well have been that, 
and in the criminal proceedings on other 
evidence I have held that it was. It 
cannot, however, be said to be satisfactorily 

established on her examination. 

I regret this result, but in my opinion 
the Official Assignee has adopted the wrong 
procedure. What he should have done was 

to make such an application as is provided 

for by rule 5 (</), on which evidence could 
have been taken for and against, and the 
question of title properly decided. In my 
opinion, section 33 (4) and (5) was intended 
to provide a summary procedure for ordering 
payment of debts due, and delivery of 
property belonging, to an insolvent when there 
was no dispute. It was never intended for 
contentious matters such as the present, 
or for following property the subject of 
fraudulent prefereneeordishonest concealment. 
It appears to me unnecessary to refer to 
section 23 of the Indian Insolvency Act, 
1848, or to cases decided upon it. lho 
procedure now introduced is not the same, 
and is manifestly taken from the English 
Act of 1883. The application must be 
refused, but in tho view that I * R k 0 ot 
Airs. Zemin’s evidence I make no order 
in her favour for costs. 

The application for an order under section 

33 (4) against George Edmond Pereiro 
must fail for the same reasons. In this case it 
is asked that ho be ordered to pay to the 
Official Assignee four sums, Rs. blU, 
Rs. 901-12-9, Rs. 5,750 and Rs. 6,750, aggrega¬ 
ting Rs 14,041 -12-9 received by him from the 
insolvents and also Rs. 4,000, being the amount 

advanced to him by the insolvents for the 

purchase of their respective shores m their 
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father's estate. I am of opinion that this 

1 * A Y~ reasons given 

above in Mrs. Zemin’s matter. The first 

four sums are said to be payments made 
hy ^ay of fraudulent preference to Pereiro. 
Avho is entered in the insolvents’ schedule 
as a creditor for Us. 10,991-1. One of 
these sums, Rs. 5,750 or the shellac 
representing it, has been made the subject 
of a charge in the criminal case, and J. 
M. Lucas has been convicted on that charge. 
It is true that Pereiro has mentioned 
these four sums, but there is nothing in 
his answers amounting to an admission or 
satisfactorj r proof that these sums or any 
of them belong to the insolvent. As re¬ 
gards the Rs. 901-12 9 he did say that if 
the Court ordered, he would pay it; but that 
is all. 

As I have said above, in my opinion the 
procedure laid down by section 36 is 
inappropriate in dealing with cases of 
fraudulent preference. I must not be regarded 
as accepting Pereiro\s statements as correct. 

I have litle doubt that they are false. 

As to the Rs. 4,000, 1 do not think that 
the Official Assignee could claim this in any 
case. Subsequently to the examination, which 
closed in April 1913, viz., on June 5, 1913, 
the Official Assignee has executed a convey¬ 
ance in favour of Pereiro of the shares 
of the insolvents in their father’s estate. He 
cannot now be allowed to say that the 
insolvents and not Pereiro were the 
purchasers. 

This application also fails but, as in Mrs. 
Zemin’s case, I make no order as to costs. 

Application refused . 


MADRAS HIGH COURT. 

First Civil Appeal No. 35 of 1908. 

March 19, 1914. 

Present: —Mr. Justice Ayling 
and Mr. Justice Seshagiri Aiyar. 

Sri Paid VADREVU RANGANAYA- 
KAMMA GARU ZEMIN DARNI of 
VEGAYAMMAPETA ESTATE -Plaintiff 

—Appellant 
versus 

The SECRETARY of STATE fau 
INDIA in COUNCIL —Defendant— 

Respondent. 

Madras Irrigation Cess Act (YU qf 1865), s 1 —Power to 
make rules —Mamool wet —Engagement exempting land - 


/''“n li “ bili, «—Permanent Settlement-Land 
assessed with wet revenue-Documents showing entente 
cult,,-.,ted noth wet crops--Relevant evidence Mere 

omission to cultivate does not affect—Water available 

-\o7eedZ JO ' e "“ IC ’i ^ ,e » l - p '-opcrhj o/zemindar 

AO need ol engagement. 

. «« v f rn,,,e,,t ’s right under section 1 of Vet VIT of 
■ hbo to make rules having the force of law is onh- 
»nh r. spect to the rates at which water-cess should be 
IcMed and the manner m which it should be collected 
ft does no extend to the decision of the question 

l'and| h M t, < le 1S r a . n ul, f? a genient exempting any 
landholder from liability Irom the tax. Any orders 

or rules framed by Government as to the mode in 
w hich the extent of mamool wet should he settled are 
nit, a mes and not binding, [p. 4 " 3 ) co ] , -i 

Permanent Settlement should be treated as an 

TKTg. 472,00.“"] C ° ntemplated VIJ 

In order to entitle a proprietor of a permanently 
setlled estate to free irrigation with regard to a 
cei tain piece ot land, he must prove that the land was 
assessed with wet revenue at the Settlement, [p. 472. 

Documents showing the extents cultivated with 
wet crops in subsequent years mar he relevant 
evidence on the question of the extent under wet 

coI 2 V J ‘ lme ° f the Settleme “‘- CP- 472, 

The mere omission to cultivate with wet crops any 
land on uhich wet assessment was levied at the 
Sett ement would not deprive the proprietor of the 
right to exemption from cess. [p. 472 eo l 2 1 

In cases where the water available’ for irrigation 
pnor to the amc,it system belonged to the zemindar 

[p. 472 co i 2 .]" y e,,gageme,,t " ould be necessary! 

Appeal against the decree of the Court of 
the Subordinate Judge of Cocanada. in 
Original hint No. 33 of 1905. 

Mr. P. Nagnbliushanam, for the Appellant. 

The Government Pleader, for the Respond- 
ent. 

This appeal came on for hearing in the 

first instance, on the 19th April 1912 before 

Benson and Sundara Aiyar, J J., who delivered 
the following 


JUbCrMEjVr.— The plaintiff, the proprie- 

trix, of the permanent ly settled estate of 
Vegayammapet, instituted the suit against 
the Secretary of State for India in Council 
fora declaration that a certain definite ex¬ 
tent in each of a number of her villages is 
not liable to the payment of water-cess under 
Act \ II of 1865 to Government and to 

recover the amount paid by her under pro¬ 
test on account of water-tax for the Faili 
year 1314. The defendant denied the right 
to the exemption claimed. The suit was 
dismissed by the Subordinate Judge of 
Cocanada and the plaintiff has preferred this 
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brTiefii'iji 11 y" 
in Amicvriuv 


nr his dcntli l»y tin* testator as prescribed 
fl nf Sclieil uli* Ml of tlie sui<l Act. ' p- 


176. co|. . 

W hen* t In* inattcr in »|iicsti'>n is Probate, tlie parties 
• lniiniu<r under tin* Will cannot «o> behitnl its rerms 
or claim any exemption uluitsoever upon allegations 
urterlv inconsistent not onlv with the fact of the 

ft ft 

Will itself, Init with the express statements made 
therein, [p. 170, col. 2.] 

Collector of K"irn v. f.'h •• uUni. 0 Bom. L. It. 052; 29 
13. '01, distinguished. 

First appeal from the decision of the 
District Judge of Sholapur, in Miscellaneous 
Application No. *239 of 1912. 

Mr. Setalcad (with him Messrs. Payne *$■ 

\ 

Co.), for the Appellants. 

Mr. D. C. .Paint, for Respondent No. 2. 

This appeal first came up for hearing on 

June 29th, 1914, when the following judg¬ 
ments were delivered: 


Braman, J. — Owing to the position taken 
up by Banks and Limited Liability Com¬ 
panies, difficulties were experienced in cases 
in which joint Hindu families had invested 
part of their joint funds in the shares of 
such Banks and Companies. Shares had to 
stand in the name of one member of the 
family. He might or might not 1 e the 
general manager. But, on his death, these 
portions of the joint family wealth could 
not be realized by the survivors without 
either getting probate of a Will or Letters of 
Administration to the deceased member in 
whose name they stood. This has led in 
practice to a great deai of theoretical 
absurdity. Wills admittedly made by 
members of a joint Hindu family pur¬ 
porting to dispose, as of self-acquired pro¬ 
perty, of joint family property in favour 
of the survivors have been solemnly pro¬ 
pounded. Probate has seemingly been given 
as a matter of course. In this way the 
funds of the joint family invested in the 
shares of Companies have been obtained by 
the survivors. But the question early arose 
whether survivors thus seeking to obtain 
their own property under the fiction of a 
devise should bo called on to pay the full 
duty. 1 he Court Fees Act exempts from 
payment of duty any such part of the estate 
of the deceased testator or person to whom 
Letters of Administration are sought as could 
be shown to have been held by him as bare 
trustee without himself having any bene¬ 
ficial interest therein or any power of bone- 
ticial disposition. fn the class of cases L 
have desunlred oAecutui's or survivors 


(calling themselves here next of kin) have 
contended, and on the whole successfully, 
that the portion of joint family property, 
they are thus seeking to obtain, falls within 
(lie exemption. A bench of this High Court 
appears to have held in the case of Collector 
of Kaii v/v. ('hunilal (1) that a member of 
a joint Hindu family had no beneficial 
interest in ary part of the joint estate, and, 
therefore, that survivors propounding his 
Will, in order to be able to obtain shares 
standing in his name, were entitled to 
claim exemption on the ground that the 
deceased in his life-time had had no bene¬ 
ficial interest in the said shares, etc. This 
part of the judgment is not reasoned, but is 
professedly based on the decision in the 
case of In the goods of Pokunnull Augur - 
uuillah (2), which Jenkins, C. J., said he 
thought had been rightly decided. If that 
decision implies the general proposition 
(which it appears to imply) that no member 
of a joint Hindu family governed by the 
Mitakshara has any beneficial interest 
during his life in any part of the joint 
family property, we feel unable to assent 
to it. And if the decision does not imply 
that proposition, it appears to rest on no 
reason at all. 

I he case has come before us in this wise. 
There was admittedly a joint Hindu family 
consisting of a father and a minor son. The 
father made a Will in effect bequeathing the 
whole property to his minor son. No one 
has disputed that the family was joint and 
that the property covered by the Will was 
joint family property. On the authority of 
Collector of Kaira v. Chunilal (l), t! 
executors require us to say that the dece^ov* 
testator had no beneficial interest in any part 
of the property devised, and, therefore, that 
they are exempt from the payment of any 
duty. In our opinion, this contention is 

unsustainable. 

Those who propound a Will and claim 
under it can hardly be heard to say that 
the testator had no powers of beneficial dis¬ 
position. When, ex concessis , the alleged 
testator was a member of a joint Hindu 
family and the whole property covered by 
the Will was joint family property, one would 

have thought that, there was no legal founda- 

11) <» Bom. L. It. 52, 29 B. 161. 

( 2 ; 26 0 . 960; 1 0 . w. N. Bit 
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tion for the Will, no need nf probate. It is 
not a satisfactory answer that in probate 
proceedings the Court has no further con¬ 
cern in the matter than to see whether in 
fact the Will was made, and whether in 
all other respects it was a valid A\ ill. That 
is of course true, but it does not exhaust 
the question. If those seeking probate 
mean to include the whole of the property 
devised under the exemption clauses, it does 
become the duty of the Court to enquire 
so far at least as to satisfy itself that 
the conditions upon which exemption is 
granted have been fulfilled. Where, in the 
circumstances mentioned, the whole pro¬ 
perty is given to the sole survivor, who 
again ex coucessis would take it in his own 
right, AVill or no Will, the Will propounded 
is, on the face of it, a mere nullity to 
which no effect could be given. Had it 
been necessitated owing to the testator 
having invested the joint family funds in 
the shares of Banks and other Companies, 
then it appears to us that however anoma¬ 
lous the position, which is thus reached, 
may be, it cannot be contended that since 
a Will is necessary under which the nominal 
testator hands on this part of the joint 
family property to the survivor, he had not 
at the date of his death any beneficial 
interest in that property, and was never 
more than a bare trustee of it for the sur¬ 
vivor or survivors. The reason for the 
exemption is clear. But neither that reason 
nor any consideration of policy, which 
occurs to us, would warrant its extension 
to this length. Although the devisee under 
the Will takes but what is his own, if he 
reeds a Will to get it, we do not see why he 
should not pay the ordinary duty. He can¬ 
not be allowed to blow hot and cold, and 
say in one breath that a Will was and was 
not necessary. It is only by adopting the 
general proposition, which we find ourselves 
entirely unable to adopt, that no member of 
an undivided Hindu family has any beneficial 
interest in any part of the joint family 
property during his life-time, that the deci¬ 
sion upon which the cross-appellants here 
rely could be supported. Were it merely a 
question of policy we should be disposed to 
take an exactly opposite line, and say that 
all Hindus taking by survivorship ought to 
par duty on the value of the estate so take", 
just as all other subjects not governed by 


the Hindu law of the joint family have to 
pay duty to the State on property devised or 
coining to them as heirs. 

In our opinion, the cross-appellants ought 
to pay duty on the whole estate covered by 
the Will. 

Hayward, J.— The petitioners obtained 
probate of a Will purporting to dispose of 
property held jointly between the testator 
and his minor son as members of a joint 
family under Hindu Law. The petitioners 
thereupon claimed exemption from probate 
duty, on the ground that the property was 

property whereof the deceased was pos¬ 
sessed as trustee * r under section 191) and 
was not liable to Court-fee being 4< property 
held in trust not beneficially ” within the 
meaning of Annexure B of Schedule III, 
Court Fees Act, 1870, relying on the cases 
of In the Goods of Pohirmull Avgur wallah 

(2) and Collector of Kdir a v. Ghunilal (l). 

The District Judge decided that the 

testator’s undivided half share in the joint 
family property could not, but that the 
minor son’s undivided half share in the 
property could, be regarded as “ property 
held in trust not beneficially ” within the 
meaning of Annexure B of Schedule III 
of the Court Fees Act, 1870, relying on the 
cases of Collector of Ahmedabad v. Savchand 

(3) and In re Desn Manavala Chetty (4). 

This Court has been asked, on first appeal, 
to decide that the whole of the joint 
family property was ' property held in 
trust not beneficially ” by the testator 
within the meaning of Annexure B of 
Schedule III of the Court Fees Act, 1870, 
on the strength of the last four lines of the 
judgment in the case of Collector of Kaira 
v. Chunilal (I). It appears to me, however, 
with due deference, that that judgment con¬ 
flicts with the views of joint family property 
theretofore accepted. It was said in Appo- 
vierv . Rama Subba Aiyan (5) that ‘ according 
to the true notion of an undivided family...no 
individual member...can predicate of the 
joint and undivided property that he...has 
a certain definite share ” and it was ob- 


(3) 4 Bom. L. R. 974; 27 B. 140. 

(4) 4 Ind. Cas. 1064; 33 M. 93; 6 M. L. T. 286 
(F. B.) ; 19 M. L. J. SOI. 

(5) II M. I. A. 75 at p. 89: 8 YV. R. (P.C.) Ij 1 Sutli. 
P. 0. J. 657; 2 Bar. P. 0. J. 218; 20 E. R. 30. 
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>er\ed in tlie case of l\n,ndtnmlro v. Da mo - 

, fit or DC) tli at “eafli co-parcener is entitled 
to a joint benefit in every part of the 
undivided estate.’* It could not. therefore, 
be >aid that even the least part of the 
joint family property was held “ in trust not 
beneficially at his death by the testator as 
prescribed in Annexure 15 of Schedule 111 of 
the Court I'Ves Act, 

Jt appears to me what has to he looked 
at in such cases is the estate actually 
.specified in the Will, and not the estate 
which could legally be disposed of by the 
Will. It is an accepted principle that the 
legal effect of the Will is not a matter 
tor consideration. The factum of the Will 
■ y lone can be established by proceedings 
in probate. The estate here specified was 
the whole joint property. It would not be 
admissible to consider whether the testator 
had or had not power to dispose of such 
property by Will. He purported to do so 
and those desiring to establish the factum 
of the Will must pay the full duty leviable 
on such property in the necessary pro¬ 
ceedings in prohate. The case might, no 
doubt, ha\e been different if the esfate 
specified had been not the whole joint 
property, but only a limited interest in 
the joint property -if, for instance, the 
estate specified had excluded the beneficial 
interests of the members of the family in 
the property and bad strictly been limited 
to the legal right to parade as proprietor 
under such statutory pro\ isions as sections 
oo a | lf ] o;» ti e Presidency Hanks Act, 

Ib7f3, or sections •»<.) (-), do and clauses 

'1Y and 11 of Table A of the first Schedule 

of the Indian Companies Act, Ibid. The 
possibility of such a case would appear 
from the remarks in the case of Hank "/ 

Jlnmlxt!/ v. Amlmlal Sarabhai (,7 b That 

would perhaps have been the appropriate 
manner of meeting the difficulties presented 
by such statutory provisions as those of the 
Presidency Hanks and Companies Arts. 

The Court calling upon the Revenue 
Authorities, who had not appealed, to give 
their representation of the matter, the appeal 
•was re-1.card on October did, lb 11. 


<G) 20 15.-167 at p. 46 K _ ^ 

(7 i 2 bom. b. H. 167 ‘^5 H- at )>. UoU 


H. " 

S fihSA*** A 


LL. *i 



Mr. Jurdinr, Acting Advocate-General, 
with him Mr. »S. £*. Putkar, Government 
Pleader, for Revenue Authorities. 

Air. Setalcail, (with him Messrs. Payne .S 
(*»».), for the Appellants. 

Mr. D. (r . Pair/, for Respondent No. 1. 

J C I)G MB NT.—•'When we dealt with this case, 
we were under the impression that the view 
which commended itself to us was in direct 
conflict with the decision of a Division Bench 
in l 'ullectoe of Kaint v. Chitnilal (l). Further¬ 
more, at that time the Revenue Authorities 
were not represented before us. \\ e have, 
therefore, re-considered the matter after 
hearing the Advocate-General for the 
Revenue Authorities. While adhering to 
the view we expressed in our former 
judgment, and dissenting from what we 
conceived to be the principle under¬ 
lying the decision in Gollrrtor <>f Katra v. 
(’hnnilal (1) as well as in that of In the Goods 

Poknminll Amjitncaltali (2), which appears 
to have been approved by the Judges who 
decided C/ntnilal's case (1 K we think that 
there is a sufficient ground of distinc¬ 

tion, namely, that in #7 mnilal\< case (1) 
the application had been for Letters of 
Administration, here we are dealing with 
probate. Possibly different arguments may 
be drawn from those premises, but we arc 
clearly of opinion that where the matter in 
question is probate, the parties claiming 

under the Will cannot go behind its terms 
or claim any exemption whatsoever upon 
allegations utterly inconsistent not only with 
the fact of the Will itself, but with the 

express statements made therein, nor do 
we conceive that there is any difficulty 
created by the fact that we have ourselves 
been obliged to call upon the Advocate- 
General to protect the interests of the 

Revenue. When the cross-appeal was before 
us the Collector was not a party to it. 
The mutter, therefore, so far as the only 
substantial counter-interest was concerned, 
was entirely parte , and it is the business 

of Courts to see that the Revenue is not 
defrauded. Now, however, having called 
upon the Advocate-General and heard his re¬ 
presentations in the matter which are in the 
nature of an appeal, against the order made 
by the Court below, we are clearly of opinion 
that the executors must pay full probate duty 
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upon the VV r ill, and we decree accordingly. 
Costs of Government and the executors to 
come out of the estate. 


CALCUTTA HIGH COURT. 

Si:coxn Crvn, Ardgal No. 3215 or 1911. 

January 14, 1915. 

Present: —Mr. Justice Holm wood and 

Mr. Justice Mullick. 

LALA SINGH AND OTHERS—PLAIN TUTS— 

Appellants 
vc vs ns 

Mir LAT1F HOSSEIN and others — 

I) K PENDANTS—R E S PO N DE N TS. 

Presu mpi ion — Possession goes with title—"Evidence 
equally unworthy of rretlit nn eithe, side—Presumption, 
whether raised. 

Where the evidence oi* possession is equally un¬ 
worthy of credit on either side, I ho presumption that 
possession goes with t itle does not apply. ,'p. 478, col. 
1 .] 

Runjeel Ram Panday v. Uohurdhun R un Panday , 20 
W. R. 25 (P. C.), referred to and followed. 

Dharm Singh v. Hue Persliad Singh, 12 C. 88. 
referred to. 

7 hakur Sinyh v. Rhoyeraj Sinyh. 27 C. 25, referred. 
to. 

Jpihu Kasfuri Sinyh v. Rajkumar Rahu, S (’. W. X. 
870, referred to. 

Appeal against the decree of the Addi¬ 
tional Sub-Judge of Patna, dated the 22nd 
of August 1911, reversing that of the Munsif 
of Barb, dated the 27th of July 1910. 

Babus Provash Chantlra Mittra and Susil 
Madhah Mullick, for the Appellants. 

Babu Kid want Sahay, for the Respondents. 

JUDGMENT.—This point which is raised 
in this second - appeal raises the ancient 
controversy regarding the effect of presump¬ 
tion of continuous possession from title. It 
was laid down by the Privy Council in the 
case of Runjeel Ram Panday v. Gohnrdhnn Ram 
Panday (l) that the ordinary presumption 
would be that possession went with the 
title, but that presumption cannot, of course, 
be of any avail in the presence of clear 
evidence to the contrary. But where there 
is strong evidence of possession, as it is 
here on tlie part of the respondent, opposed 
to evidence apparently strong also on the 

(1) 20 W. R. 25 (P. 0.). 


part of the appellant, their Lordships think 
that in estimating the weight due to the 
evidence on both sides, the presumption may 
in the peculiar circumstances of that case 
be regarded. Upon that a Bench of this 
Court in the case of Dharm Singh v. Hur 
Persliad Singh (2) refer to this presumption 
arising on title found to he in the plaint¬ 
iff, and they say that if the Judge had 
disposed of the case solely with reference 
to this presumption he would have been 
m enor. There must be some positive 
evidence of the plaintiff’s possession on the 
record. Following this and explaining the 
dictum of the Privy Council, Ghosh and 
Stevens, JJ., in the case of Thakur Singh 
v. Bhogeraj Singh (3) laid down that where 
evidence was equally strong on botli sides 
and apparently equally balanced, preference 
should lie given to the evidence on the 
side of the parties with whom title was 
found thus following the course which was 
actually taken by the Privy Council in the 
ease we have above cited. But where, as in 
the case before them, the evidence of the 
witnesses on both sides was equally unworthy 
of reliance, no such presumption can be 
made, thus approving the dictum of Mr. 
Justice 1 ield that the presumption could not 
take the place of all evidence. This case 
was cited with approval by Bodilly and 
Mukerjee, JJ., in the case of Hahn Kastnri 
Singh v. hajknmar Hahn (4) and we are 
asked to find that one of the Judges who 
decided that case has since laid down the 
opposite dictum in the case of Mivza 

Bahadur v. .\Tnmlu ICunj Behan LaI 

' a k i 1 "- / UStice Muker Jee says 
there is that when the District Judge 

deals with this part of the case he may if 

the state of the evidence justifies it, apply 

the principle laid down by their Lordships of 

the Judicial Committee in the case of Runjeel 

Bam randaij v. Gohurdhun Bam randan (1) 

namely, where the evidence of possession is 

equally unsatisfactory on both side, the presump¬ 
tion may he made that possession was with the 
true owner. Now the first remark that we 
have to make is that the learned Judge 

(2) 12 0.38. 

(3) 27,C. 25. 

(4) 8 C. W. N. 876. 

«... * t 

*» 


* 


• * 
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nvpfullv guards liis directions with the con¬ 
dition "if the state of the evidence justifies 
it ’’ which is precisely what was laid down by 
}j r . Justice Field; and as regards the dictum 
of R,inject Rina Pmulay's case (0, d would 
appear that the judgment has been either 
misreported or a clerical error has crept 

into it because Mr. Justice Mukherjee is 
not citing the dictum of the Judicial Com¬ 
mittee where he says: “namely, where the 
evidence of possession is equally unsatisfac¬ 
tory on both sides," and it cannot, therefore, 
be said that the learned Judge intended 
to reverse what he himself was a party to 
in the previous case which we have cited. 

It appears to us that it is not an error 
of law on the part of the learned Sub- 
ordinate Judge in the Court below to say 
that when the evidence of possession is 
equally unworthy of reliance on either side, 
as he found it is here, the presumption 
'cannot apply. There being no such error 
of law, Hie appeal must he dismissed with 

costs. 

Appeal dismissed. 


BOMBAY lllt«ll COURT. 

Second Civil Appeal No. •'»() of 191:5. 

October 5, 1914. 

Present: —Sir Basil Scott, Kr., Chief Justice, 

and Mr. Justice Hayward. 

BALARAM V IT H AI jC HAND OUJAR— 

Plaintiffs—Appellants 

versus 

MAKUTL DEVJI DUBAE— 

1)|.; [•’KNDANT— ItKsi'0 n pent. 

, 1 procedure Cede (Ad r«flOOS),*. 48, «•..,,<• el, 

eo,upen d e:iHt «. 230 o/ the eld Cede- Limitation Ad 

(IX of IPOS), del,. /, Art. 82. 

In 1HS4- a ducree was passed in la vein’ or A upon 

a L’oiniu’oinise, and m-conling to Us terms certain 
instalments wer(‘ payable, and upon delaull. A 
entitled to claim possession ot a share in eertam 
property. Default was made in 1892 and an 
application for possession was made. In IKS IS Hie 
iiwUnent-creditor died, and the execution pro¬ 
ceeding were carried on thereafter hy his brother 
as his represent at i\e. In *902 that brother (bed 
leaving his minor sons, who by their next Inend 
applied to be hroujrhi on tlie reconl, but their 
application was rejected and t In* original application 
for execution made by A was struck olV. In 
]9(j9 a fresh application to execute the original 
decree was presented on beball ol the sons, one 
of them having attained majority: 


DUBAL. 

ffrht, that the application was barred under section 
4S (J f tlio Civil Procedure Code of 1908. I_p. 4/8, col. 2.J 
'1 he fresh periods which could bo obtained under 
Article 1S2 of the Limitation Act do not escape 
the provisions of section 48. [p. 479, col. 1 ] 

Section 48 is more extensive in its application 
than the previous sect ion 230 of the old Code, and 
it is wide enough to cover compromise decrees. LP- 

474, col. l.j , . . f 

Second appeal against the decision of t le 

acting District Judge of Satara, in Appeal 

No. 245 of 1911. reversing the order passed 

hy the Subordinate Judge of Karad in 

Darkhast No. 48l of 1909. 

Mr. l-oyajt, (with him Mr. P. D. Bhide), 

for the Appellants. 

Mr. JnynkaVj (with him Mr. o. h. 

Bakhnh ), for the Respondents. 

J U DG M BNT-On the 29th of July 1884, 

a decree was passed in favour of one Naro 
upon a compromise, and according to its 
terms certain instalments were payable, and 
upon default, as provided in the decree, the 
judgment-creditor was entitled to claim 
possession of a share or shares in certain 
property. Default having been male in 
1S92, the judgment creditor became entitled 
to apply for possession and be, therefore, 
made an application for execution of the 
decree. In 1S9S be died, and the execution 
proceedings were carried on thereafter by his 
brother as his representative. In March 
1902, that brother died leaving the present 
appellants, his minor sons. On the 27th of 
June 1902. by their guardian or next friend, 
they applied to be brought on the record as 

representing tlieir father for the purpose of 

continuing the execution proceedings, and in 
September 1902 their application was 
rejected and the original application for 
execution which had been instituted by Naro 
was struck off. On the 1st of September 
1909, a fresh application to execute the 
original decree was presented on behalf of 
the appellants, one of them having attained 

majority. . 

The objection is taken on behalf of the 

respondents that the application being afresh 

application for execution, made after the 

expiration of twelve years from tho dnte of 

the default mentioned in the consent decree 
in respect of which the applicants sought 
execution, was barred by section 48 of the 

Code ( f Civil Procedure. 

It is contended by the appellants that 

their case should succeed if they show that 

there was a fresh step-in-aid of execution 


479 


Vol. XXVIII] 


INDIAN CASES. 


NAMBURI VENKATA RAMA CHETTY 


V. VEMDR THIRUVENGADATHAN CHETTY. 


made under the Indian Limitation Act of 1877, 
Article 1/9, or the present Indian Limitation 
Act, Article 182, which gave a fresh starting 
point to limitation, and that from that starting 
point time would not run against them until 
after they attained majority. Unfortunately, 
however, for that argument, Article 182 of the 
Indian Limitation Act, which was in force at 
the time of the last application to execute the 
decree, shows that the fresh periods which 
could be obtained under the provisions of 
that Article do not escape the provisions of 
section 18 of the Civil Procedure Code, the 
words of Article 182 being For the execution 
of a decree of any Civil Court not provided 
for by Article 183 or by section 48 of the Code 
of Civil Procedure, 1908.” Section 48 of the 
present Code is more extensive in its 
application than the previous section 23'J of 
the Code of 1882, and it is wide enough to 
cover the compromise decree of which 
execution is sought in the present case. The 
fresh application, therefore, with which we 
are concerned, being made more than twelve 
years from the date of the default, the appeal 
must fail. We affirm the decision of the 
lower Appellate Court and dismiss the appeal 
with costs. 


Appeal dismissed. 


conduct ot the Committee members and the trustees 
i» not a (. round to modify a scheme which contains 
provisions wh.ch if properly worked are sufficient 
t protect the interests of the trusts, [p. 480, col. 2.1 

Appeal from the judgment of the 
Hon We Mr. Justice Bakewell, dated the 6th 
August 1912, in the Ordinary Original Civil 
Jumsthchor of this Court, in Civil Suit No. 

ot ibyo. 

Messrs. T. R. Ramachandra Aiyar T R 

Krishnaswamy Aiyar and K. B. 'Ranganatki 
Aiyar , for the Appellants. 

Messrs. A. Snnyanarayana Aiyar, M A 
iirunarayanachari and Short and Beives Sr 
C °•» for the Respondents. 

JUDGMENT. 

Sadasiva Aivab, J. This is an appeal 
from an order of Bake,veil, J„ on the origina 
side refusing tog.ve leave to the applicants 
to bring forward a new scheme in place of 
the scheme which was sell led in £Vt No ->-22 
of 1&95 on tlie 10th November 1S96 The 
application made by the petitioners was 
not accompanied by any kind of draft scheme 
wli.ch the petitioners wanted to be substitut¬ 
ed for the present scheme. The affidavit 
which was put in along with the application 
does not except m a few places, deal with 
any defects in the scheme, but merely 
contains allegations as to how the charities 
have been mismanaged in the opinion of the 

applicants by the committee members and 
by the dharmakartas. 


MADRAS HIGH COURT. 

Original Side Appeal No. 62 of 1912. 

November 30, 1914; 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier 

NAMBURI VENKATARAMA CHETTY 

AND OTHE RS-PETIT 10NEKS —APPELLANTS 

versus 

VEMUR THIRUVFNGADATHAN 
CHETTY AND others—Counter-Petitioner 

Respondents. 

Trust—Management—Application for alteration of 
existing scheme — Grounds. 

An application to alter a scheme of management 
under which the affairs of a temple are administered 
even if bued on grounds of malversation, should, 
unless accompanied by a fresh scheme to prevent 
such malversation, be dismissed. The mere fact that 
some mismanagement has resulted through the mis- 


In paragraph 1] of the affidavit it i s 
alleged that the scheme requires modification 
because the Golla family, out of the male 
members belonging to which the dharma- 
harta has to be chosen, is not a family out 
of which it is desirable in future to so select 
dharmakartas. It is further alleged that 
it is necessary that the powers of the 
dhnrmakarfa to be chosen from that family 
if that family is to be retained as the faimlv 
out of which the dharniakarta is to be 
chosen should be curtailed. It is also 
alleged that the scheme does not make it 
c ear by whom such dharniakarta is to be 

aliegati ° ns in Paragraph 11 
of the affidavit proceed upon a mistaken 
footing 1,at the question as to who was 
to be dharwakarfa, from what family the 
dharniakarta was to be chosen and how lm 
was to be chosen, was intended to be par t of 
the scheme settled in the former suit It ’ 
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part of the decree itself that the dharma- 
karht should he chosen from the (Jolla 
family and the scheme was not intended to 
contain any provisions as to how the person 
was to he chosen from out of the male 
members of the Colla family. As regards 
the curtailing of the powers of the dhnnna- 
J;arltiy the scheme only provides that he 
should he in possession of the funds which 
are allocated by the committee in respect of 
the specific expenditures to be incurred in 
connection with the trusts. That a heredi¬ 
tary lihnnnnkartn should be deprived even 
of this power is no doubt a strong step to 
take, but if a Court is satisfied that it is 
necessary in the interests of the institution 
to deprive him even of this power and t hat 
it is necessary to appoint a treasurer who 
should, in supersession of the dharmaJcnrhiy 
handle the moneys allocated for the expenses, 
paying out those sums which the trustee 
asks him to pay out, it may he necessary to 
modify the scheme in that respect. Hut we 
are not satisfied from the affidavits filed on 
both sides that any such necessity lias been 
shown to curtail the powers of the tlhm'mn- 
karln and to modify the scheme in that 

respect. 

The only oilier paragraphs of the allidavit 
which really relate to the scheme are 
paragraphs IJ and Id. In these paragraphs 
it is contended that owing to the scheme 
providing that the two committee members 
who retire sit the end of every three years 
arc eligible for re-election, the out-going 
members have been, as a rule, re-elected by 
the remaining members of the committee 
and that, this gives room for lack ol «*h?ient 
supervision by the committee over the affairs 

of the trust. 

The counter-aHidavit tiled on behalf of the 
pommittee mentions some of tl.e ronsons why 
for some years after tl.e scheme came into 
force, it was consi'lered advisable to have the 
out Joiner members re-elected without trying 
t„ brin J in ‘’fresh blood” and ,t also 
indicates that in recent years the scheme 
|,. (S prevented desirable changes 

occurring in the constitution of the 7 vsoinirl 
of the committee members. 

\Ve are satisfied that the view taken by 
(ho learned Judge of the Court below is 
purred, namely, that the application by the 
present petitioners is not based really on the 


grounds that the scheme itself is defective, 
but that it is made for the purpose of 
making radical alterations in the original 
scheme so as to give the body of worshippers 
more opportunities to interfere in the 

management and control of the trusts and so 
to upset the very basis of the scheme as 
settled in lSfK>. Under these circumstances 
we think that the learned .fudge used his 
discretion properly in not granting to the 
applicants, (.who had no definite alterna¬ 
tive scheme to put forward), leave to apply 
to alter the present scheme in an indefinite 
manner. The mere fact, even if it be true, 
that some mismanagement has resulted 
through the alleged misconduct of the com¬ 
mittee members and the trustees, is not a 
ground for obtaining leave to modify' a 
scheme which contains provisions which, if 
properly worked, are sufficient to protect the 
interests of the trusts. The fact referred 
to would only furnish grounds, as pointed 
out by the learned Judge, to have the 
members of the committee and the trustees 
removed from their offices in a suit properly 
framed and brought. 

In the result we dismiss the appeal, with 
i wo sets of costs. 


NaHKK, J.—I concur. 


I ppon I 1 1 ism isuml. 








BOM DA V HIGH COURT. 

Si:coni> Civil. AitraIi No. 17.) of 191M. 

November 13, 1911. 

/v ,*,»»/:—Sir Basil Scott, Ivr., Chief Justice. 

and Mr. Justice l)avar. 

Thk Ail MIC DAB AD MUNICIPALITY— 

1) R FI: N l > A N T - - A m : U. A N T 

rrrsns 

SAKARC 11 AND MOHAKAMCHAND - 

Plaintiff—Rb*i*ondkxt. 

j ;,iij District Mu nici /■ d it tvs Act (Bom. Av.t III oj 
molb s. 7(> -Ahmcdabad Municipality Bute S4 - Uootl* 
l>ro"ii'ht in by postman Octroi duty~lnspcct ion oj 

account books. , . ... . . 

liml.-r section 76 of the l>bmct Municipalities Act 

(Hon.. Avl 1 IT of 1001) and R«do N«- 
nndor 1)..' Old A.t and still in for.o. jjtHids broufrld 
, tl „ w-s.ll.-d nil' of AInnodaliad tl..-on K l. the 
„o- t . m .x of 1 1,.- Post llHi.v aiv Siil.j.-vt to v.vtroi 

duty. [p. -ISb cel. 1... 


Vol. 


INDIAN CASES. 


D1XBAI V. NUSSEKWANJ1 R. ilEHTA. 

The terms of section 70 (1) (b) do not permit a 
Municipal officer to claim inspection of the private 
account-books of merchants, j p. -LSI, col. 2.] 

Second appeal against the decision of the 
District Judge of Ahrnedabad, in Appeal 
No. 403 of 1911, modifying the decree passed 
bythe Joint Subordinate Judge at iUimedabad 
in Civil Suit No. 7 of 1911. 

Mr. T. R. Besai , for the Appellant. 

Mr. N. Samarth , for the Respondents. 

JUDGMENT.—Two points have been 
argued on this appeal, one on behalf of the 
respondents and the other on behalf of the 
appellant. The respondents contend that 
octroi is not leviable upon goods introduced 
into the city through the agency of the 
Post Office. In support of that contention, 
reference is made to section 5£Lo£ the District 
Municipal Act, which says that subject to any 
general or special orders which the Governor- 
General in Council ma^ make in this behalf, 
the Municipality may, after observing the 
preliminary procedure required by section 60, 
impose an octroi on goods brought within 
the Municipal limits for consumption or use 
therein, and section 60 provides that every 
Municipality, before imposing a tax, shall 
observe certain preliminary procedure, ft is 
urged that the preliminary procedure required 
by section 60 has only been observed under 
the old Act at a time when the bye-laws framed 
under it indicated that the framers did not 
contemplate the possibility of the introduction 
into the city of goods by post. The rules under 
the old Code, which are still in force, include 
Rule No. 84 which imposes the oct roi du ty 
at presen tJ.iwf?rce. That rule says, octroi 
duty shall be levied on goods coming into 
the walled city of Ahrnedabad and the walled 
suburb of Saraspur in accordance with 
Schedule E, which prescribes the rate. 

Now it cannot be contended that goods 
brought in by a postman are not goods 
coming into the walled • city, and, therefore, 
those goods are, according to the terms of 
that rule, subject to octroi duty. Sec¬ 
tion 76 of the District - Municipal Act 
gives Municipal officers certain powers 
for assessing the octroi duty upon goods 
so brought in and to the extent of these 
powers it does not appear to us that 
any further bye-laws are necessary for 
the purpose of assessing duty on articles 
brought in by post. 

That disposes of the cross objection of the 
respondent. 
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Then, coining to the objection of the appel¬ 
lant, it is complained that the learned District 
Judge has enjoined the Municipality to 
refrain from calling for production of the 
account-books of the merchants receiving 
goods, and for the production ofdocuments 
other than bills, invoices or documents of 
a like nature relating to the articles. 

We are of opinion that the District 
Judge was perfectly correct in his decision. 
What section 76 (l) (b) permits is the 
calling upon the importer to exhibit to 
the officer the document accompanying the 
goods or the document sent by the sender 
of the goods. The bill is a document 
usually sent by a vendor, and the invoice 
is a document giving particulars of the 
goods which is so called because euuoye 
to the vendee. A document of a like 
nature is that which accompanies the goods 
sent by the vendor. It seems to us clear 
that the ierms of the section do not 
permit a Municipal officer to claim inspec¬ 
tion of the private account-books of 
merchants. 

We, therefore, affirm the decree of the 
lower Appellate Court and dismiss the 
appeal and cross-objections with costs 
respectively. 

1 he injunction, a> set out in the judg'- 
ment, enjoins the Municipality not to call 
on any such person”, which no doubt 
means the plaintiffs. It ought to be so 
expressed. 

Both appeal and cross-objections dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Suit No. 82 op 1914. 

March 15, 1915. 

Present :—Mr. Fawcett, A. J. C. 
DINBAI, widow of JAMSETJI N. POCHAJI 

—Plaintiff 

versus 

Klian Bahadur NUSSERWANJI R. 

MEHTA and others—Defendants. 

Parsi Intestate Succession Act (XXIof 1865), 3 , 5 

6 . 7— Succession Act (X of 1865), ss. 72, 80, 106 

—Direction in Will excluding particular lirir or 

next of kin, how far effective—Construction of Will _ 

Canons of construction—“Without any qualifying terms" 
in s. 80 0 / Succession Act , meaning of. 

a Parsi, died leaving a son, J, two daughters 
and heirs of a predeceased daughter. By his Will N 
directed his executors to hold the residue of Y s 
estate upon trust to pay the net income thereof to 
his sou, J, during his life-tiuic. In the event of J 
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MM5AI v . m>.>i:kwa.\.ii i:. mkhia. 

Rvinir \\ i 1 1 1 <• 111 Imvinir ;my i»iu* but only :i widow, 
flic executors were ilireeinI to pay bcr rupees ten 
thousand ( Its. 10,000) absolutely and after providing 
lor J s funeral expenses to appropriate half of the 
balance of the residuary estate to specified charitable 
objects and to ill rule the other ntoicfij (iinoni/st the heirs 
accordinil to tin • lair of intestate succession anionyst 
Parsis, but e.rclnili in/ the irnbnc oj J Irani yetting uni/ 
share in such distrilmfam . .1 died leaving only a 

widow />, who claimed as an heir of ./ contending 
that though the above direction excluded her as an 
heir of .V, it did not exclude her as an heir of ./: 

//e/d, that upon a reasonable construction of the 

:ihove clause, the testator intended that ,/s widow 

should beentirelv excluded from auv share in the 

• * 

dist ribiit ion, whether as an heir of./ or otherwise. 

p. I SR, col. 1. 

her V. bee, CKtiO) 20 L. .1. Ch 788 at 700; 1 Dr. A* 
Sin. So; 0 dur. (x. s.) 021; 8 W. R. 44R; 02 K. R. RIO: 
127 R. R. 28; 2 L. 'I’, (n. s.) 532, referred to. 

Pcstouji V. Kim,-shed [Ini, 7 Bom. L. R. 207 at p. 

217. distinguished. 

Tlie words “without any qualifying terms" in 
section SO of tin* Succession Act refer to the hciis, 
and not to the beipiest. p. 184, eol. 1. 

Mr. Unpehmnl HUaram , for the Plaintiff. 

Mr. Xattirshah Xanraji, for Defendants 
Nos. 1 anti 

Mr. M ~iti/hmnnl I Jharam, for Defendants 

Nos. J, 1 anti 5. 

.1 U I)(« M ENT. —Tin* suit relates to the 
construetion o! the W ill of one N. X. Pochaji, 
who died at Karachi in August DIOS. His 
wife was alive at the date of the \\ ill but 
died before the testator. He left a son by 
name Jamsetji, two daughters (defendants 
Nos. o and 4) and the widower and children 
of a p re -deceasod danghter(defendants No. b). 
.lamest.ji died in May DHd, leaving a widow 
(plaintiff'), but no issue. I nder the Will 
a life ini crest in the residuary estate is 
given to the testator's wife (clause <0 
and on her death to Jamsetji (clause/). 
The latter clause further directs that on 
J airiest.j is death, the estate should come to 
Jamsetji s widow and children in certain 
proportions. (Manse S provides lor the 
event, which has happened, of Jamsetji 
dying without leaving any issue but only 
a widow. It directs the executors to pay the 
widow Its. .10,000 absolutely and after 
providing for .lamsetji s funeral expenses to 
appropriate the halt ol the balance ol the 
residuary estate to specified charitable 
objects and to divide the other moiety 
amongst the heirs according to the law 
of the intestate (succession) amongst Parsis, 
but excluding tho irifh.nv <\f Jamsetji Jrotn 
(jetting any share in such it istrihnf imi. The 
dispute is regarding the effect of this last 
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provision as to the exclusion of Janiestj s 
winow. Plaintiff claims that though it 
excludes her from sharing as an heir of the 
testator Pochaji, it does not exclude her 
as an heir of the testator Janiestji, and 
seeks a declaration that she is entitled to 
a half of Jamsetji’s four-sevenths share 
under sections J and 6 of the Parsi Intestate 
Succession Act, 18(15. 


The defendants dispute this construction, 
though the executors (defendants Nos. 1 
and 2) say they are ready to carry out what¬ 
ever the Court may order. The point 
at issue has been very fully and ably 
argued, and 1 have been referred to a 
large number of English authorities. I 
do not, however, think it necessary in this 
judgment to refer to and discuss them in 
detail. The main principles applicable are 
well settled and the Indian Succession Act, 
as modified by the Parsi Intestate Suces- 
sion Act, is the real authority to look to 
in this country. The contention of Mr. 
Kupchand for plaintiff is that, under the 
ordinary canons of construction applicable 
in such a case, the class of heirs who come in 
under this clause 8, are ascertained as 
existing at the date of the testator's death, 
and that they, therefore, include Jamsetji 
avIio is excluded by the fact that a life- 
interest in the property is expressly given 
him. This no doubt is the general rule, 
but it is subject to exceptions («). A 
testator may of course direct the class of 
“ heirs " or 41 next of kin ” to be ascer¬ 
tained at any time or in any manner he 
chooses ; and if the context require the class 
to be ascertained as if the testator had 
died at some other period or if it is clear 
that the testator intended to except a particu¬ 


lar heir or next of kin, then the effect 
must be given to the context or intention 
accordingly (/>). In this particular case, the 
plaintiff could not come in as an heir of 
Poehajiy except in the event of Jamsetji s 
predeceasing the testator and taking his 
share under section » r > of Act XXL of 1850. 
Mr. Kupchand contends that it was to meet 
this contingency that the testator added 
the provision excluding the plaintiff, but 


pf) I hcobold 
(M Hnlsbmy’ 

cc. IRfcS. See 


* haw of Wills, 5th Edn., pp. 311, 
s Daws of England, Yol. 28, p. 
also see. 1273 at p. 002. 
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this is absurd on the face of it (o), because 
clause 8 clearly deals with the case of 
Jamsetji surviving the testator and then 
dying without issue. In my opinion, there¬ 
fore, this is not a reasonable construction 
of the provision in question. But under 
section 72 of the Succession Act no part 
of a Will is to be rejected as destitute of 
meaning if it is possible to put a reasonable 
construction upon it. The restricted mean¬ 
ing which plaintiff’s Pleader seeks to put 
upon it being rejected, there can, in my 
opinion, be no doubt that the testator 
intended that plaintiff should be entirely 
excluded from any share in the distribution, 
whether as an heir of Jamsetji or other¬ 
wise, and the canon of construction already 
referred to does not debar the Court from 
giving effect to this intention (//). It is not 
certainly unreasonable to suppose that the 
testator intended sucli an exclusion, in view 
of the provision in the same clause for 
the payment to plaintiff of Rs. 10,000, 
which he might have deemed adequate for 
her if she had no children. 

It is immaterial in this view of the case 
to consider whether Jamsetji had vested 
interest as an ‘ heir ’ in this residuary be¬ 
quest, for it is not alleged that he has 
willed the whole or any part of such in¬ 
terest (if any) to the plaintiff, and so 
far as her rights under the law of intestate 
succession are concerned, she is (on the 
construction put by me alone) excluded from 
any share she might get as an heir to sucli 
vested interest. Also this question does 
not affect the amount of the shares of 
defendants Nos. 3, 4 and 5, for they will 
each get one-third, whether Jamsetji is 
excluded as an heir, so tliat they get this 
under section 3 of Act XXI of 1865, or he is 
treated as an heir, and they each get 1 7th 
plus 1 3rd of 4/7ths (Jamsetji’s share) under 

section 7. 

This suffices to dispose of the point at 
issue, but I may briefly notice some further 
matters referred to in argument. Sections 

80 and 106 of the Succession Act were 


(c) Watson’s Compendium of Equity, 2nd Edn. AoU 

II, pp. 1405-6, Lee v. ( 1860 ) 29 L. J. Ch. 788 at 

p. 790; 1 Dr. and Sm. 85; 6 Jur. (s. s.) 621; 8 W. R- 

443; 62 E. R. 310; 127 R. R. 28; 2 L. T. s.) j32 - 
(rf) Halsbury’s Laws of England, ^ ol. 28, Sec. 

1273 at p. 662. ' - • 



o. 


rightly relied on by Mr Rupchand in 
support of his contention, but each of 
these sections allows for an exception, if 
shown to be intended by the Will. Section 
80 recognises that the class of “ heirs ”, 
etc., there defined may be modified by 

qualifying terms, as they are modified 
in this instance by the provisions excluding 
the plaintiff from sharing in the distribu¬ 
tion and section 106 gives a legatee a 
vested right of the kind specified “ un 
a contrary intention appears by the Will. 

In this case even if Jamsetji had a vested 
right, plaintiff is debarred from benefiting 
thereby on account of the absolute exclu¬ 
sion, of her which the testator saw lit to 
make. Sections bO and lOo, therefore, m no 
way differ from the English Law allowing 
exception, on which I have relied above. 

No doubt, as laid down in Lee v. Lee (1), 
** as a general rule if a testator bequeaths 
property to a class by a particular descrip¬ 
tion, and a question arises whether a 
certain individual, who comes within the 
description ought or ought not to be excluded, 
it is not sufficient, in order to exclude him 
to show the absence of a special intention 
to include him; j^ou must show a clear and 
unambiguous indication of an intention to 
exclude plaintiff from sharing in the dis¬ 
tribution which the executors have to make 

under this residuary bequest, “it is difficult 
to see how it could have been made clearer 
or less unambiguously. --The testator might, 
no doubt, have added the words “ whether 
as an heir of mine or as an heir of 
Jamsetji, but this "would be really sur¬ 
plusage ; the words ‘ any 
distribution” are prima facie 
in either case plaintiff really 
as a representative of 

-• 

Rupchand contended that the executors had 
nothing to do with the actual distribution of 
Jamsetji’s share, supposing lie comes in as 
an heir and so the words “such distribution” 
should be construed as limited to the distri¬ 
bution to Jamsetji and the testator’s other 
heirs. But sucli a construction is absurd, 
because Jamsetji’s death is pre-supposed by 
the terms of the bequest and (as already 
mentioned) the exclusion of plaintiff is 
meaningless, if it is not intended to extend 

(1) (1860) 29 L. J. Ch. 788 at p. 790; 1 Dr. & Sm 
85; 6 Jur. (x. s.) 621; 8 W. R, 448; 62 E. R. 310 at n 
312; 127 R. R. 28; 2 L. T. (x. s.) 532. 1 ' 


share in such 
exhaustive and 
comes in only 
Jamsetji. Mr. 
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to her rights ms a representative of Janisetji 

on In’s (lpatli after surviving 11 1 e testator. 

Also tl o executors wnilrl under sections 32(3, 

rend with sections 9], 98, and 10G of the 

Succession Act, liavc been bound to pay 

plaintiff her sliare but for tin's exclusion. 

I lie ■words such distribution' must clearly 

be given tlieir natural and ordinary meaning. 

as referring to the nc/tta/ distribution 

w 1 1 icli tlie executors would have to make 

to tlie persons Hun entitled under tin* be¬ 
quest. 

Jt may be noted that it would not have 
been sufficient for the testator, if be wanted 
to exclude plaintiff, to have provided that 
tbe other moiety should be divided amongst 
the persons who shall then be my heirs." 

< t<\, because in such a case tbe class is to be 
ascertained as if the testator bad lived upto 
and died at tbe time referred to ( Theobold 

I <*. P- 1 -, citing Stitrtie v. Hunt 

II rsh j it tun'/trmj ('n. (2)j, and plaintiff might 
accordingly have (daimed a share under 
section o ot Act XXI of J8Go, even though 
Ja inset ji himself was excluded from the 
class of heirs". It was better and safer 
tor him to exclude her expressly, as be has 
done. 

^ i11» regard to my reference to section 80 
ol the Succession Act. I am aware that there is 
an n/nh r i/trttun of Tyahji, ,1., in Pesttm)i v. 
/\ Unrs/iril lim (.’>) that the welds without any 
qualifying terms" rider to flic bequest and not 
to tbe rd.it ions, / >. I bat the bequest must not be 
conditional. I venture, however, to think that 
tbe reference would mole naturally be to the 
heirs, etc., and am supported in tin’s opinion by 
the 3rd paragraph ot tin* notes appearing on 
page 111* of Henderson's Law of Succession, 
old Edition, as well as bv the corresponding 
English Law to which L have referred. It is 
to be remarked that there is a special Part 
x\ I of the Succession Aid dealing with 
conditional bequests", and if 'Tyahji, J.\s 
view is correct, the Legislature would surely 
have used words such as "where an uncon¬ 
ditional bequest is made" ora “bequest other 
than a conditional one ’ to express its mean¬ 
ing. Further in that ease if the words 
without any qualifying terms" were used 


(v 


(2) 19 CL. D. -1-1T; o\ L. J. Ch. Ibc; -lo L. T 7t>7- 
30 W. R. To6. 

(3) 7 Bom. L. R 207 at n. 217. 


they would probably have appeared after 
tbe word bequest". It. is also to be noted 
that these words without any qualifying 
terms” do not appear in the analogous 
section SI, though if section SO was intended 
to be limited to an unconditional bequest- we 
should expect section 81 to be similarly 
limited. But why should not tbe words in 
question cover both things, it':., a qualifica¬ 
tion which affects the property passing with¬ 
out any liability for debts, as it otherwise 
does under tbe section? And even if 
Tyahji, #J.\s view be tbe correct one, it does not 
really affect this case. Section 80 does little 
more than say that in tbe ease referred to, tbe 
property bequeathed shall not be liable for tbe 
payment of the testator’s debts. The main 
section which supports the plaintiff's con¬ 
tention is section lOG and this expressly 
excepts eases where a contrary intention 
appears by tbe Will.” 

For the above reasons 1 bold that plaint¬ 
iff is not entitled to the declaration sought. 
The issues framed are accordingly answered 
as follows: — 

1. Defendants Nos. 3, 4 and 5 became 
entitled to share the moiety of the residuary 
estate under clause 8 of tbe Will of tlie 
deceased N. N. Pochaji after the death of 
Janisetji in tbe following shares viz,, defend¬ 
ants Nos. 3 and 4 each 1 3rd, and defend¬ 
ants No. 5 sharing 1 3»d between them in 
accordance with sections 2 and 5 of Act 

XXI nf 1SG5. 

2. Jt is unnecessary to answer this issue 
since the plaintiff is excluded, the sharers 
get the same share, whether they claim as 
heirs of Janisetji or not. 

3. There is now no dispute on this point, 

/. only a moiety of the residue is divisible 
among the heirs of N. N. Pochaji under 
clause 8 of the Will. 

L Plaintiff is entitled to only Rs. 10,000, 
but. as plaintiff appears to have brought the 
Miit under good legal advice and the executors 
support the request that her costs should 
‘•one* out of the estate, this may be done, 
wiili the exception of the costs incurred in 
the application already mentioned, which 
defendant No. 3 must bear. Pleader’s fees. 

allowed at Rs. 300 for the suit and Rs. 115 
for appearance on the application for a 
commission. Defendants Nos. 3 to 5 can have 
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only one Pleader's fees under rule (6) at page 
152 of the Court Rules. 

Suit dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 197 op 1913. 

November 26, 1914. 

Present-. —Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Batchelor. 

DATTAJIRAO SHIDHOJIRAO 

G H 0 R P A D E — P L AINTIFK- - A PPB L L ANT 

versus 

NTLKANTRAO SANTAJ1RA5 
GHO RP A DE— Defendant — Respondent. 

Pensions Act (XXIJI of 1871), •«. 6—Saranjani— 

Presumption—Grant of land revenue and not of soil — 
Collector s certificate, necessity of—Admission by 
Pleader—Civil Procedure Code (Act V of 1908), 0. XLl , 
r. 23 --Suit dismissed on preliminary point - Appeal —• 
Remand , when possible. 

In the absence of evidence to the contrary, the 
grant of a saranjani must be presumed to be a 
grant of land-revenue and not of the soil. [p. 486, 

cjI. 1.] 

Where a Pleader in the lower Court makes an 
admission upon an issue regarding which evidence 
might be, but is not, given; in arguing the appeal, 
the client will be bound by the admission. [ p. 
486, col 2.] 

Where t io lower Court has disposed of a suit 
upon a preliminary point, the Appellate Court will 
not set aside the decree and remand the cast*, 
without a particle of documentary evidence, 
without any statement based upon affidavit, to 
induce the Court to hold that evidence is forth¬ 
coming which ought to have been produced in the 
lower Court in the interest of the plaintiff, and 
which would have been produced but for some 
grave error on the part of his Pleader, [p. 486, 
col. 2; p. 4S7, col. 1.] 

First appeal from the decision of the 
First Class Subordinate Judge of Dharwar, 
in Suit No. 20 of 1912. 

Mr. Nilhant At mar am , for the Appellant. 

Mr. Coyaji (with him Mr. N. V. Go- 

Ichale ), for the Respondent ^ 

JUDGMENT.—The plaintiff alleged that 

one Shidhojirao was the full owner of all 
the lands in two villages, namely , .Tigeri and 
Inpur of Ron Taluka, and one house at 
Gajendragad, that the two villages were 
saranjani imams, that the Pontiffs father 
died in 1899, that the plaintiff and his 
father were joint and the properties above- 
mentioned were managed and enjoyed jointly 

by them up to the death of the plaintiffs 
father, that afterwards up to about June 


1900 the plaintiff alone managed and enjoy¬ 
ed the property, and that about the month 
of June 1900 the father of the defendant, 
without having any right thereto, illegally 
took possession of all the land and was in 
enjoyment of it until five years ago, when he 
died, and since then the defendant had been 
enjoying the property. The plaintiff further 
alleged that his father bequeathed the pro¬ 
perty in suit to him by Will, in the year 
1890, but the plaintiff brought the suit not 
merely relying upon the right which accrued 
to him under the Will but upon his right 
by his survivorship and as the son of Shidho¬ 
jirao, and he prayed that the saranjani 
lands in tho two villages of Ir.ipur and 
Jigeri should be given over by the defendant, 
that mesne profits should he awarded, and’ 
further profits from the date of suit’until 
possession at the rate of Rs. 1,000 a year. 
The defendant by the sixth paragraph of his 
written statement pleaded that the suit was 
not maintainable without a certificate of the 
Collector under section 6 of the Pensions’ 
Act (XXIII of 1871). 

On the 13th September 1912, a prelimi¬ 
nary issue was raised in the trial Court 
as follows:—“Whether the suit can lie 
without a certificate under the Pensions 
Act?” On the 22ml of October 1912, the 
Court passed its decision upon that issue, 
giving as its reason that “Mr. Kambli for 
the plaintiff agrees that a cortifi -ate is neces¬ 
sary and wants time to produce it.” Time, 
accordingly, in accordance with the practice 
of Civil Courts in this Presidenej', was given 
to the plaintiff’s Pleader. On the 1st April 
1913, the learned Judge disposed of the suit 

upon the preliminary issue, sa/iug "after 
repeated adjournments for the priduction of 
the certificate, the plaintiff’s Pleader now 
informs the Court that the Collector has 
refused to grant the certificate. He appears 
clearly to have refused the certificate on the 
strength of Government Notification No. 
1455, dated the 10th February 1912, pub¬ 
lished in the Bnnbai/ Government Gazette 
Part I, page 192. The plaintiff’s Pleader 
wants time to appeal to the Commissioner 
but no such remedy is given to him by law’. 
The suit is, therefore, dismissed with costs.” * 

Now the plea raised by the sixth paragraph 
of the written statement was based upon the 
provision of Pensions Act, section 4, “that 
jio Civil Court shall entertain any suit rela- 
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iito any possession or grant of money or 
land-revenue conferred or made by tbe Bri- 
tisb or any former (iovernnient:' and tbe 
subsequent provision is that to which I 
have already alluded, contained in section (>. 
'that a certilicato by tbe Collector authorising 
to file the case must be produced. ‘ ft is 
quite clear from the plaint that the plaintiff 
came to trial on the footing of the property 
which he seeks to recover being saranjam, 
and it is equally clear that the plea contained 
in paragraph (5 of the written statement is 
based upon the established rule that in 
the absence of evidence to the contrary, 
the grant of a saraujam must be presumed 
to he a grant of land-revenue and not of the 
soil. That is laid down in Rnmachtntdnt v. 
Venka!ran (l), and reference is made in the 
judgment in that case to the definition by 
Professor "Wilson in his Glossary of the 
term “Saranjam.” He defines saranjams 
as “temporary assignments of revenue from 
villages or lands for the support of troops 
or for personal service, usually for the life 
of the grantee, also grants made to persons 
appointed to civil offices of the State to enable 
them to maintain their dignity. They were 
neither transferable nor hereditary, and were 
held at the pleasure of the Sovereign.” 
The judgment also quotes the statement of 
Mr. Steele in his Hindu Castes at page *207 
lhat “Grants by the Native Government in 
juf/liir were either h'nn} snran inm, subject to 
tbe performance of military service, or Jat 
Sl ,run jmn , personal jutjhir. 'the subject of 
these grants were the whole or particular 
portions of the revenues of villages belonging 
to the Sirkar. Usually the grants depended 
upon the pleasure of the Sovereign, and the 
fidelity *»f the grantee. They were not, in 
general, hereditary.*’ 


There is, therefore, a strong presumption 
that the Pleader for the plaintiff in agree¬ 
ing that a certificate was necessary under 
the Pensions Act was taking a correct 
view of the position. Put if that was not 
correct, it could only he shown to be incorrect 
by tbe production of evidence which would 
establish that the grant was not the usual 
grant of revenue but a grant of the 
soil. However, time was given for the 
production of tbe certificate, and the reason 
for the refusal of tbe certificate appears 


to have been tbe rule laid down in the 
Government Notification cited by the 
Subordinate Judge that certificates shall not 
be given in tbe case of snrmijams, probably 
because saraajaras are not ordinarily 
hereditary in the usual sense of tbe word, 
that is to say, they do not pass except with 
tbe consent of tbe Ruling Power to tbe heir 
of the holder. 

The plaintiff, however, has appealed from 
the decision, and his Pleader, as far as we can 
ascertain, without any materials whatever be¬ 
fore him, lias positively asserted that he could 
prove by evidence, if lie were given tbe oppor¬ 
tunity, that the grant in this case is a grant 
of the soil and not of the revenue. He says 
that, for the purpose of arguing the appeal, he 
cannot he concluded by the admission of the 
^plaintiff's Pleader in tbe lower Court, 
because an admission of a Pleader on a point 
of law is not binding upon tbe client in 
appeal. Whether that is a correct statement 
in its unqualified form, where tbe admission 
is the direct cause of the dismissal of tbe suit, 
it is not necessary now to consider, for, upon 
the statement of tbe appellant’s Pleader and 
upon the authorities to which I have just 
referred, it is clear that tbe plaintiff could 
only succeed in showing that tlie suit could be 
maintained without a certificate, if be called 
evidence to displace the ordinary presumption 
regarding tbe nature of saranjam grants; and 
where a Pleader in tbe lower Court makes an 
admission upon an issue regarding which 
evidence might be, but is not, given, we have 
the authority of the Privy Council for bolding 
that the client will be bound: See Raja Ram- 
madcrara. Venkata Xarasnnha Natdu v. Raja 
Rumma lerara -Jihasltyakarlu Raida (2). Uet 
us, however,assume that the appellant is not 
bound by the admission of the Pleader in the 
lower Court, then we have before us an appeal 
where the lower Court has disposed of the suit 
upon a preliminary point. M o cannot, then, 
remand tbe case under Order XXI, rule 
unless we reverse tbe decree in this appeal. 
But what materials have we to justify us in 
reversing the decree? The presumption based 
upon high authority is that the decree was 
perfectly right, but tbe appellant has come to 
this Court to have the decree set aside 
and the case remanded without a particle 


(1) 6 B. 598. 


(2) 29 T. A. 76; 4 Bom. L. IU 5*43; 6 C. W. N, 641; 
25 M. 367 (I*. C.). 
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of documentary evidence, without any 
statement based upon affidavit, to induce 
us to hold that evidence is forthcoming 
which ought to have been produced in 
the lower Court in the interest of the 
plaintiff, and which would have been 
produced but for some grave error on the 
part of his Pleader. We cannot presume 
that this is the case. We, therefore, 
hold that the decision of the lower Court 
was right. We dismiss the appeal with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 80 of 1914. 

January 7, 1915. 

Present: —Mr. Justice Sadasiva Aiyar. 

VEERA REDDY— Defendant No. 1— 

Petitioner 

versus 

AKKA REDDY and others—Plaintiffs— 
Defendants Nos. 2 & 3—Respondents. 

Civil Procedure Code (Act V of 1008). s. 115, (). 
XXIII , r. 1 — Withdrawal of suit—Appellote Court , 
power of ', to permit withdrawal of suit — Non-joinder of 
parties , whether sufficient cause—Material irregularity 
— Revision. 

An Appellate Court commits a material irregularity 
if it permits a plaintiff on appeal to withdraw 
his suit, after a decree has been passed against 
him by the Court of first instance, without 
assigning any reasons for acceding to the plaintiff's 
application. 

Where it is urged that a suit is bad for non¬ 
joinder of parties, an Appellate Court has no 
jurisdiction to permit the plaintiff to withdraw 
his suit on that ground, as under the Civil 
Procedure Code no suit can be dismissed for 
non-joinder of parties and the Appellate Court 
can add the necessary parties and dispose of the 
appeal in some lawful manner. 

Q U! pre. —Whether an Appellate Court as such 
can permit the withdrawal of a suit ? 

Petition, under section 115 of A.ct V of 
1908, praying the High Court to revise 
the order of the Court of the Temporary 
Subordinate Judge of Chingleput, in Appeal 
Suit No. 29 of 1913, preferred against that 
of the Principal District Munsif of Chingle¬ 
put, in Originvl Suit No. 130 of 1910. 

. Mr. S. Dtiraisicami Aiyar, for the Appel- 

lant.' _ „ 

Mr. 0. Nctrasimhachari , for the Respond- 

cuts, 


JUDGMENT.—The learned Subordinate 
Judge on appeal has allowed the plaintiffs 
to withdraw the suit with liberty to bring 
a fresh suit. This civil revision petition 
is filed by the 1st defendant for revision 
of the said order. In Tirupati v. MutJiu (1), 
this Court held that it was a material 
irregularity for a District Court to permit 
the plaintiff on appeal to withdraw his suit 
after decree has been passed against him 
by the Court of first instance without 
assigning any reasons for acceding to the 
plaintiff’s application. In the present case, 
the Subordinate Judge has, without assign¬ 
ing reasons, acceded to the plaintiff’s applica¬ 
tion. 

The only ground mentioned in the plaintiff’s 
application is that the plaintiff was advised 
that the suit was bad for non-joinder of 
some other persons as parties. Now under 
the Civil Procedure Code a suit cannot be 
dismissed on the ground of non-joinder and 
the Appellate Court, if it was of opinion 
that the suit was bad for non-joinder, 
could have added the necessary parties and 
disposed of the appeal in some lawful mode 
(including an order of remand, if necessary, 
after the addition of necessary parties). 
The petitioner further argued that the 
Subordinate Judge had no jurisdiction as 
an Appellate Court to permit the withdrawal 
of the suit. The petitioner is no doubt 
supported in this contention by the authority 
of Charagudi Chinna Kotayya v. Raja Varada- 
raja Appa Row (2). It is unnecessary for me to 
express a final opinion on that question 
for the purpose of deciding this revision- 
petition, as I hold on another ground that 
the order of the Subordinate Judge cannot 
be supported. I might, however, be permitted 
to say, with the greatest respect to the 
learned Judges who decided the case in 
Choragudi Chinna Kotayya v. Raja Varadaraja 
Appa Row (2), that, as at present advised, I 
think that the view enunciated in that case 
requires re-consideration. In the result I 
set aside the order of the Subordinate Judge 
in appeal, allowing the withdrawal of the 
suit, and direct him to dispose of the appeal 
before him in accordance with law. The 
plaintiffs must pay the petitioner’s costs of 
this petition. 

Petition allowed ; Order set aside. 

(1) 11 M. 322. 

(2) 25 Ind. Cas. 388; 27 M. L, J. 244; 1 L. W. 61.°; 

16 M. b. T. 186. 
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PUNJAB CHIEF COURT. 

Si;« i»ni» Civil Aim'KAL No. -184 <>f 1911. 

Man'll 10, 11)15. 

Present-. —Justice Sir Donald Johnstone, K r., 
and Mi*. Justice Sliali Din. 

NTA’MAT RAL axd othkiis— Plaintiffs — 

AfNI.LAN 

/■C/-.S-//.V 

K A 1 j U 1 1 A .\ [ a x r> or if k r s—- D k r i: x da x is — 

R RS 1*0X1 »RNTS. 

Principal and ai/cnt — Contract of Mile-—Xnfice la 
at ienl calf in-/ n pun ln< principal ta take del ircnj - 
pa Hare to tin .<o, effect of. 

Thr plaintiffs sailed (lie defendants for TCs. 2,031-12-0 
made 11 ]» of earnest money on a contract for the 
supply of w heat bv ilie defendants and of damacfes for 
non-delivery. 'The defendants repudiated the liability, 
on i he e-round that the plaintiffs had failed to take 
delivery although a notice had been served upon their 
a ire ni calling upon tlirrn to do so: 

Held , that notice I-» tin* surenl was sufticient notice 
to the plaint ill’s and as they had failed to take 
delivery when offered, the defendants were not liable. 

Second appeal from tlie decree of tlie 
Divisional .Itulire, Gnjranwala Division, at 

Lahore, dated the lGth ‘March 1911, 
reversing' that of the District Judge, 
Montgomery, dated the *2011 i August 1910, 
decreeing plaintiffs claim in part. 

The Ilon hle Mr. Muhammad Shaft, K. B., 
for the Appellants. 

Rai Bahadur Pundit Shot Xarain , for 
Respondents Nos. 1 to 3. 

Lala Badha Kishm % for Respondent No. 

1. 


JUDGMENT.— In connection with a 
satfa , dated 3rd Sairan Samhaf 1934, with 
a modifying endorsement of the following 
day, plaint ill’s, traders nf Fn/.ilku, sued 
eleven defendants for Ks. 2.1)31-12-6, made 
up thus: — 


Us. A. P. 

Earnest money on contra *1 
for supply of wheat to 
plaintiffs ... ... 11 (I 0 

Advances on same account 200 0 0 

Damages for non-delivery 
based on current rate of 
25th Asa it i Samba/ 11MM-, 
the date of demand by 
plaintiffs ... ... 1 ,820 12 6 


Defendants’ case was that defendants Nos. 4 
to 11 were not liable in any circumstances 
being agents merely, and that none were 
liable, inasmuch as defendants Nos. 1 to 3 
had, by a notico dated 121 b Bhadou Samba/ 


1964, called upon plaintiffs to take delivery 
and that they had not done so. To this 
plaintiffs demurred that no such notice 
was sent at all, and if sent at all, was 
not served on plaintiffs but at most on 
defendant No. 11, and that this was no 
sufficient service. As a matter of fact 
the notice, if it was such a notice as 
defendants allege, was sent by registered 
post to defendant No. 11, who, however, 
swears that he passed it on to tlie plaintiffs. 

The first Court refused to believe that 
the notice had been communicated to the 
plaintiffs and held also that service of it 
on defendant No. 11 or defendants Nos. 4 
to 10 was insufficient. It then held plaintiffs 
entitled to recover against defendants 
Nos. 1 to 6 alone, the principals, and gave a 
decree for Rs. 1,200, assessing damages 
at Rs. 990 only. 

Both parties appealed—defendants Nos. 1 
to 3 for complete absolution and plaintiffs 
for Rs. 495 more as damages. The lower 
Appellate Court held that notice to the 
agent, defendant No. 11, was sufficient 
notice to plaintiffs, and that defendants Nos. 1 
to 3 were justified in asking plaintiffs to 
take delivery as early as 12th Bhadon, 
and thus lie dismissed the claim with costs 
throughout. 

Plaintiffs have come up here with a 
further appeal, under the old law, and 
we have heard arguments and have 
examined the record. As to the facts 
we think there can bo no reasonable 
doubt that notice to plaintiffs to take 
delivery before 1st Asanj was served on 
defendant No. 11 by defendants Nos. 1 
to 3 on 15th Bhadon by a letter dated 
12th Bhadon. This letter is not forth¬ 
coming, defendant No. 11 saying it was 
handed to Nnrxingh Das, plaintiff No. 4; but 
the oral evidence and subsequent events 
leave little doubt in our minds as to 
this. But even if defendant No. 11 did 
not hand on tlie notice, we think that 
service on him was sufficient, have 

road the plaintiffs’ notice of 25th Asou ?, 
mentioned above, and we have taken note 
of the allegations against defendants Nos. 4 
to 11 in tlie plaint, see especially para¬ 
graph 4, and in Nnrsingh Das’s oral 
statement that the contract was entered 
into on plaintiffs’ behalf on 3rd So won by 
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defendant No. 11, agent for defendants 
Nos. 4 to 10. No doubt the alteration in 
the contract contained in the aforesaid 
endorsement on the satin of 4th Sawan 
was signed by Narsingh Das himself; but 
substantially the contract stood as before 
and subsequent events showed that defendants 
Nos. 4 to 11 were not by that alteration 
thrown overboard. 

In these circumstances we are constrained 
to agree with the lower Appellate Court. 
We dismiss this appeal with costs. 

Appea 7 <1 ism issed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 96 of 1912. 
November 30, 1914. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shall. 
BHAGWANDAS NAGTNDAS— 
Claimants—Appellants 

versus 

The SPECIAL LAND ACQUISITION 

OFFICE R—Respondent. 

Land Acquisition Act (I of 1894), **.6,49 — Declara¬ 
tion of intention to acquire a part — Owner's desire that 
the whole should he taken—Fresh notification necessary 
— Waiver. 

A part only of a ertain piece Of land was 
notified under the Land Acquisition Act to be acquired 
for the Kail way. Under clause (1) of section 49 
the owners expressed a desire that the whole land 
should be taken and not a part. The Collector 
assented to the acquisition of the whole, but did 
not consider it necessary for Government to 
declare its intention for acquiring the whole. An 
award was made, objected to, and the matter was 
referred to the Court. There, in addition to objec¬ 
tions relating to the amount of compensation, the 
owners alleged that the whole proceedings were 
ultra vires, as there was no notification to acquire 
the whole land: 

Held, (1) that the proceedings were illegal and 
must be set aside ; LP- 490, col. 1.] 

(2) that the owners were not under any obligation 
to take the objection until the matter came before 
the Court and therefore there was no waiver, 
[p. 490, col. 1.] 

First appeal from the decision of the 
Assistant Judge of Thana, in Reference No. 

1 of 19 0. 

Mr. P. H. Shingne, for the Appellants. 

Mr. S. S. Paihar, (Government Pleader), 

for the Respondent, 


JUDGMENT. 

Heaton, J.—A certain portion of land 
situated near the Santa Cruz Station was 
notified under the Land Acquisition Act to be 
acquired for the Railway. The owners of 
this land took advantage of the provisions of 
clause (1) of section 49 of the Land Acquisi¬ 
tion Act and expressed their desire that the 
whole should be taken and not a part. The 
declaration issued under section 6 had been 
of a part only. There is no dispute now 
that the owners acted rightly in this way 
and that they were entitled to have the 
whole and not the part acquired. We are 
only concerned with what followed. The 
Collector informed the owners and claimants 
that he accepted the claimants’ statement as 
a declaration of the wish of the parties that 
the whole.premises should he acquired. He 
said that he would act accordingly and would 
acquire the whole and that there was no 
necessity for Government to declare its inten¬ 
tion of acquiring the whole. He then 
proceeded to make an award which was object¬ 
ed to by the claimants, and the matter was 
referred to the Court. Before the Court, in 
addition to objections relating to the amount 
of compensation, the claimants alleged that 
the whole proceedings were ultra vires, be¬ 
cause there had never been any declaration 
under section 6 of the Act relating to the area 
of land which had been taken up. 

The Assistant Judge who disposed of 
the matter hold that this objection was 
made out and was a perfectly good objec¬ 
tion in itself, hut held that it had been 
waived by the conduct of the claimants. 

Both points have been argued before us 
that is, first, whether the proceedings are 
invalid or not and, secondly, whether there 
has been a waiver by the claimants. I 
think the proceedings are invalid and briefly 
for this reason. The Government have no 
rie-ht whatever and no power against the 
wishes of the owner to take this land 
except as provided by the Land Acquisition 
Act. Here they have taken the claimants’ 
land without the declaration required. That 
seems to me to be fundamentally and ab¬ 
solutely wrong. An argument was advanced 

as to whether section 49 did not, by its 
terms, imply that the notification of the 
whole might he dispensed with although 
the whole was to be acquired, provided 
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that there had been a declaration regarding 
the part. J will not spend time in discussing 
the phraseology of this section, hut will 
content myself with expressing the opinion 
at which I have arrived after carefully 
reading it. Myopinion is that section 49 con¬ 
firms the view that in a case of this kind 
acquisition or rather tlie taking up of laud 
without a declaration relating io the land 
taken is absolutely illegal. 1 feel no doubt, 
therefore, that the acquisition was contrary 
in law and that the whole of the proceed¬ 
ings beginning with the Collector’s award 
are had, and must be set aside. 

That there is no waiver I feel equally 
sure about. 1 really am unable to follow 
the reasoning of the Assistant Judge who 
arrived at the conclusion that there was a 
waiver. To begin with, 1 doubt • whether 
there could, in any circumstances, be a 
waiver in a case of this kind. 1 do not 
think that an owner of land could waive 
the objection that the acquisition by Go¬ 
vernment was illegal. If it is illegal, it is 
so and cannot be made legal by the silence 
nf the claimants, although, «*f course, if the 
claimants had accepted the compensation 
without objection, the illegality would never 
come to notice or it may bo that there 
would then be an acquisition by agreement 
and not under the Act. Moivoxer, 1 do not 
think that, even if there' could be a waiver in 
this kind of case, that there has been a waiver 
in this particular cast*. The evidence that has 
been recorded, so far as it has been brought 
to our notice, does not show that 

the claimants made up their minds to forego 
an objection which it was within their 
power to raise. The evidence does not 
show when it first occurred to them that 
this objection existed. The law does not 
show that they were under any obligation 
to take the objection until the matter came 
before the Court. The proceedings certainly 
do show that tin* Collector was in no way 
misled by the claimants. It was he who, 1 
presume, on his reading of what the Land 
Acquisition Act provides, came to the con¬ 
clusion that no further declaration was 
necessary although the claimants expressed 
their desire that the whole and i.ot a part 
of the premises should In* acquired. 1 am 
unable, therefore, to see that there are in 
this case the essential elements to const itute 
the waiver, 


1 think the order of the Court, there¬ 
fore, must he that the whole of the pro¬ 
ceedings including the award made by the 
Collector be set aside and it will be for the 
parties to determine for themselves how 
they arc to extricate themselves from the 
very curious position in which they now 
find themselves. 

The appellants have also taken objection 
to 11 1 e amount of compensation awarded 
by the lower Court, but this is a matter 
which, of course, we have not dealt with. 

The appellants must have their costs 
in both Courts, because they succeed in this 
appeal. 

Shah, J.— I concur. 

(inter set aside. 


MADRAS HIGH COURT. 

Civil Revision Petition No. S*> ok 1914. 

February 5,1915. 

Prese „t: —Mr. Justice Seshagiri Aiyar. 
PICHA1KUTT1A PILLAL—Plain tiff 

— Petitioner 
versus 

RUNG AN AI) AN anp another— 

Defendants— Respon dents. 

Certificate Act (17/ of 1N89), 4-Surcy*- 

si,,,, ,„„f sue,iiiirslii,,-Joint H""l" .Uiioihj <Mt - 

CccHficiilc. if reiiiiUeil-reoininnieu note in »"">»' "J " 
member nf the filinilij nudes "" iH'tineliull 
I n n it i/ In in' ./iron fur Ill-oil net inn of certificate. 

|„ Hindu Law thorn is n Hourly marked distinct,on 

Imlwoon snooussion nml devolution by snrvtvorship. 

us tho succession cortitieu.c ,s downed to 
fucilituio . 1.0 collodion of dohts on ,ncco*«on. o 
facie the ease* ot survivorship nro not '"'bin til. 

mnlnt of the Act. ! p. *191, col. l.J % 

Tl.o foot «but n ilolit is iluo upon n promissoi \ 
„oto in favour of n mombor of u joint Hindu funn 
nos not mnko m.v vlitTo.vnoo in tl.o eoiisrlnotion ot 
sod ion 4 Of .ho- Aot. in nil such cases . ho 
ip.ost ion is who. her tho inonoys so,prh. to k 
recover,.,1 worn mlvnnoo.l from joint i n < 
worn ,ho imliviilnnl onl-moRS of tho P"s»n „ 
whoso fnvour tho doonmont was oxocntod. p. b 

^Tl'ioro is no, hiiuc in tho Suooossion Certificate Act to 
oonntonunoo tho viow that upon tho f>,oooftho 
.looinnont. tho ,lobt should appear to belong 

tln> family, fp. 49’, col. 2j , 

On taking evidence if it appears that 1 ioint 
were not advanced from the funds of tho 
family, the Court should give the plninti nT1 JPvV 
t unity of producing n succession certiticn e 
n reasonable time, and then pass a final K nu 
the ease. f p. 492, col. l.J 
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Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif of Tiruyalur, 

in Small Cause Suit Xo. 13(58 of 1913. 

Mr. T. 7i. Venkata ram a Sostn\ for the 
Petitioner. 

Mr. K. S. (ianesha Aiyar , for the Re.-pond 
ents. 

JU DGM EN T.—T h e plain tiff’s case is that 
the promissory-note sued upon was executed 
to his undivided uncle for moneys advanced 
from the joint family property. The 
district Munsif held that without a succession 
certificate the suit upon the promissory 
note is not sustainable. It was not seriously 
contended that his conclusion' can he 
sustained, in so far as he lias not given 
the plaintiff an opportunity of producing a 
succession certificate. This procedure of the 
District Munsif is opposed to section 4 of 
the Succession Certificate Act and does not 
find support in any of the reported 
cases. 

The important point argued hy the learned 
Vakils on either side is as to whether a 
succession certificate is necessary in the case 
of debts due to a member of joint family, 
and secondly, whether the fact that the 
document sued upon is a promissory note 
should make any difference in regard to the 
law upon the subject. The Act itself is 
designed to facilitate the collection of 
debts on succession. In Hindu Law there is 
a clearly marked distinction betwen succession 
and devolution by survivorship, and as the 
preamble only refers fo cases of succession, 
prima facie cases of survivorship are not within 
the ambit of the Act. It lias been argued by 
Mr. Ganesa Aiyar that under section 4 of the 
Succession Certificate Act what the Court lias 
to see is whether the debt which is sought to 
be recovered was recoverable by the person in 
whose favour the document was executed, 
irrespective of the question that the debt 
itself belonged to the joint family. He 
contended that in the case of promissory 
notes as the suit can be brought only by the 
payee or the endorsee, the property in the 
note vests in the person in whose favour 
the document has been executed; and 
consequently no question of the debt being 
due*to the joint family can arise in such cases. 

I am unable to accede to this contention. As 
>vas pointed out by Mr. Venkatrauiak.astriar, if 


moneys had been advanced upon a promissory 

note from joint funds, and if the manager of 

the joint family collusively and fraudulently 

purported to discharge the executant from 

liabhty, it would still he open to the other 

members of the family to claim the debt from 

the person who had executed the document • 

therefore, the fact that it is a debt due 

upon a promissory note can make no 

distinction in the construction of section 

4 m the Succession Certificate Act In all 

cases the question will be, whether the 

moneys sought to be recovered were advanced 

irom joint funds or were the individual 

earnings of the person in whose favour the 
document was executed. 

There are a large number of cases bearing 
on this question. The earliest of them in 
tills Court is that of Venkataramanna v Ven- 

l?™ 1 . w «* held ™ that ease that unless 

the fact that the money was due to the 

joint family was apparent upon the face 

of the document a succession certificate was 

necessary. This view was apparently accepted 

in I aidyauatlia Aiyyar v. Chinnasami Naick (2) 

But in Sahramanian Clietti v . Bakku San;,} 

CD, the learned Judges pointed out that 

this qualification, that in order to enable a 

member of a joint family to sustain a 

claim for the debt due to the family without 

producing a succession certificate there 

should be something on the face of the 

document indicating that the debt was due 

to the family, was altogether an unnecessary 

reservation. In raUam Baju y. Bapanna (4) 

the view of the learned Judges who 

decided 20 Mad ra s was accepted as 

correct. 

Speaking for myself, I fail to see upon 
what principle the qualification, that upon 
the face of the document the debt should 
appear to belong to the family, can be 
imposed. There is nothing in the Succession 
Certificate Act to countenance this view. 
And in other Courts this principle of the 
debt appearing npon the face of the 
document to be due to the family has not 
been accepted. Patexlniri Pariap Narain Singh 
v. Bhagwati Pramd (5) is distinctly against 

(1) 14 M. 377. 

(2) 17 M. 108. 

(3) 20 M. 232; 7 M. L. J. 100. 

(4) 22 M. 380. 

(5) 17 A. 578; A. W. N. (1895) 132 
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this view. In >hamins tlnhhcti V. Alla 

Maria Thtsbil (H), Herjraj v. Rhi/rnpersmal (7) 
and (j a rpersltad finwjlt v. IRiart Rat (S') the only 
Question that was considered was whether 
the debt belonged to the joint family or 
was due to the deceased member in Ids 
individual capacity. The case in Mathura 
Prana / v. Ihiraaatral /\9 >, which Mr. Ganesha 
Aiyar very fairly brought to my notice, is 
a direct authority against the position that 
a document upon the face of it must have 
the impress of a joint family debt if ft 
succession certificate is to be dispensed 
with. The most recent decision of this 
Court is that of the learned Chief Justice in 
ft. Prramia v. Ahmad Abdul Rahnnan Sad 
(10), in which he follows the earlier 
decision in Vaulmhirumanna v. Yenbujya (1) 
and points out that in the case of a 
promissory note unless the debt appears 
upon the face of the document to be due 
to the joint family, a succession certilicate is 
required. The learned Chief Justice’s 
attention was apparently not drawn to the 
later cases in Snbramaaian Phetfi v. Raida 
Sarrai (3) and Pallamaraja v. Bappanna 
(1), in which the learned Judges dissented 

from this view. 

On principle and upon the language of 
section 4 ol the Success ion Certificate Act, 
the view taken in PaUam Rata v. Rapaaaa 
( 4 ), which is also the view taken in all 
the other High Courts, seems to me to be 
sound. These are decisions ot Benches and 
as my view is also in accordance with them, 

L must hold that the District Munsif was 
wrong in holding that a certilicate was 
necessary in the circumstances ol this case. 

Of course, on taking evidence il it appears 
to him that the moneys were not advanced 
from the funds of tin* joint laniily, he 
will give the plaintiff an opportunity of 
producing a succession certilicate within 
a reasonable time and then pass a linal 
judgment in the case. I must reverse the 
decision of the District Munsif and direct 
him to take the case on his lile and dispose 
of it according to law. Costs to abide the 
result. 

Prtif/na arrepteil\ Sail retmnidcil. 

(r>) io u. 22s. 

( 7 ) 22 C. 012. 

(8) 7 lml. Cjis. 8<M; 28 C. 182: 18 C. L. .1. 208. 

(0) 24 I ml. (’ns. 182; 20 A. 8M) : 12 A. L. .T. A2A. 

(10) 25 Jnd. Cas. 2CG; (1011) M. W. N. (.71; 1 b. 

W. 012; 27 M. L. J. 23G. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2318 to 2330 and 

2332 to 2345 of 1912. 

December 17, 1914. 

Present: — Mr. Justice Sankaran Nail’ and 

Mr. Justice Ayling. 

DEVI BHUKNOJl KASIDOSS 
SUBI1ARAYA DEVAGE CARD and others 

_Dkfespan rs —Am: 1 lant> 

versus 

ALBAMADUGU NA RAY AX A RE DDL and 

OTHERS — I ) LAI NT I FES— RESpoN DENTS. 

Mail'll* fatale* 1st ml Ac! (I of 1008;. s. 18 (8), 
in.nlicaldliltj of—Pat/imail of rent--Eaha need nlc—Prc - 
rions (ifireemenl — Payment for 7 penwhether proves 
/rj/w/j/r/// np CHOtnfd — C on.<id pi'a h<m, 

■ An in tm'hie cannot take proceedings under the 
Estates [.and Act and say at the same time that liis 
irnnn is not mi “estate** under the Estates Land Act. 

p. 102, col. 2. ) , . ... , 

V ,1/ot will become disentitled to the nenent ot 

sort ion 12 (2) of the Estates Land Act only if he had 
contracted himself out of his rights by a contract 
actually in force. (_p. 493, col. 1. ) 

Venkata Pennant v. litmiidn , 2/ lnd. Cas. 0 8; 

28 M. L. J. 81; (1915) M. W. X. 132; 17 M. L. T. 129, 

nd’ered to. . 

Payment of rent for seven years at the enhanced 

rate proves merely an agreement and not a contract 

when there is no consideration in support of it. [p. 

492, col. 2.] 

From a previous payment no presumption as to the 
fairness of rent can be raised under sections 27 and 
2.8 of the Estates Land Art, when ir is inequitable to 

tin so. p. 492, col. 1. j 

Second appeals against, the decrees of the 
District Court of North Arcot, in Appeal 
Suits Nos. 419, 415 to 4IS, 420 to 427 and 429 
to 442 of 1911, preferred against those of the 
Revenue Divisional Officer of Cliandragiri, in 

Summary Sait Nos. 789, 785 to 788 and 790 
to 797, 799 to 812 of 1910. 

Messrs. A. Nanablmu Derail and Krishna- 
„wami Aiyar, for the Appellants. 

Mr. L. -I- Gorimlara(,hara Aiyer, for the 

Respondents. 

JUDGMENT.—It is first argued that the 
lower Courts had no jurisdiction to entertain 
the suits as the lands do not form part of 
an estate under the Madras Estates Land 
\et This objection was not taken in the 
Court of first instance. The appellant an 
inmwlor, has treated the lands as part of an 
“estate” by taking proceedings under the 
Act and there is certainly no presumption 
that an ivamilar is entitled to both the 
melvarav* ft pci the Inuhvaram , If there 1S 
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any presumption in tin's case, it is tint tlie 
immdar is entitled only to the melvaram . 
We, therefore, disallow this contention. 

I he appellant is a land-holder who was 
receiving rents from his ryots at a certain 
rite for his manavari (rain-fed) lands. The 
tenants constructed wells on their lands 
and with water from those, wells, they 
raised garden crops, for which the appellant 
tor some years demanded and received rent 
at a higher rate. The tenants now refuse 
to pay rent at such enhanced rates. The 

question is whether the landlord is entitled 
to claim it. 

The lower Appellate Court has decided 
that the landlord is not so entitled under 
section Id, clause 3, of the Estates Land Act. 

The appellant contends this section does 
not apply and relies upon the judgments 
in 1 enka fa Peru mat v. liamudu (1). 
In those cases, however, it was found that 
there was a contract between the parties 
that rent should be paid at the higher rate 
when land was cultivated with well-water. 
In the cases before us the appellant alleged 
that there was a cist rate and when it was 
reduced and he collected the vasal rate, it 
was under an agreement that if garden 
crops were raised with well water he should 
be paid the cist or taravi assessment. This 
argeement has not been proved. The case, 
therefore, does not apply. 

It was then argued that the plaintiff is en¬ 
titled to the varam rate of rent. But there was 
no attempt to prove in this case that there is 
an established varam rate or that the plaintiff 
is entitled to recover at that rate in the 
absence of any contract. 

It is also said that under sections 27 and 
28 of the Madras Estates Land Act it should 
be presumed that the rent which was paid 
during the preceding Fasli must be presumed 
to be the fair rate. The appellant did not 
contend in the lower Courts that he was 
entitled to recover the amount as being a 
fair rent. It has been found by the Courts that 
the crops were raised with water from the 
wells constructed at the tenants’ expense, 
and it is not shown why the appellant should 
get any share of the higher value of the crops 
raised. • •••-.- 

(l) 27 Jnd. Cas. 688; 28 M. L. J. 81; (1915) M. W. 

N. 132; 17 M. L. T. 129. 


Payment for a period of seven years may be 
evidence of an agreement, but it will not be 
a contract unless there is any consideration 
for it and on tlie facts found, there is no 

consideration. 

^ e dismiss the second appeals with costs. 

A ppea 1 s d is m issed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 262 of 1913. 

December 2> 1914. 

Present: Mr. Justice Deaton and 

Mr. Justice Shah. 

SADASH1V VENKAJI JOSHI—Decree- 

holder - Appellant 

NARSINGRAO KONHERRAO_ 

J L D G M E N T - D E B T O R S — RESPONDENTS 

Limitation Art (XV of 1877), Sch. If Art'. 182- 
TJekkh an Agriculturist s Relief Act (XVII of] 870) s- 
47 Concilia tor .'i certificate—Civil Procedure Code 
(Act XIV of ’882), 243 — Notice^ effect of. 

An application for execution which is otherwise 
m accordance with law, is an application in accord¬ 
ance nitli law within the meaning* of Article 182 of 
the Indian Limitation Act even though it is not ac¬ 
companied with the Conciliator’s certificate as 

required by the Dekkhan Agriculturists’ Relief 
Act. [_p. ■*»*> col. 1.1 

If an application for execution is presented and 
a notice is issued by the Court as provided by the 
Giv.l Procedure Code, the applicant is entitled to take 
advantage of the fact of the issue of such notice 
oven though the application may be defective owing 

to the absence of a Conciliator’s certificate r» 4<J4 
col. 2.J * ’ 

First appeal from the 
District Judge of BeJgaum, 

1 of 1913. 

Mr. A.G. Desai , for the Appellant. 

Mr. Nilkanth Atmaram , for the Respond 
ents. 


decision of the 
in Darkhast No. 


JUDGMENT. 

Shah J.—The question in this appeal is 
one of limitation. The lower Court has 
dismissed the Darkhast as time-barred, on 
the ground that the Application No. 500 
of 1906, which was presented on the 10th 
of November 1906, was not an application 
in accordance with law to the proper Court 
for execution. This application was held 
to be not in accordance with law. because 
under section 47 of the Dekkhan Agricul- 
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til cists' Relief Act it was not accompanied 
with a Conciliator's certificate as required 
l>y that section. In support of his con¬ 
clusion the learned Judge has relied upon 
the case of Mannhar v. Hebta/ta (1). Apart 
from the decision, it seems to me that an 
application for execution which is otherwise 
in accordance with law is an application in 
accordance with law within the meaning 
of Article 182 of the Indian Limitation Act, 
even though it is not accompanied with 
the Conciliator's certificate as required hy 
the Dekkhan Agriculturists' Relief Act. 
No douht this view is in conflict with the 
decision which 1 have just mentioned. Rut 
several recent decisions of this Court sup¬ 
port the view which L take of the meaning of 
the word ‘entertained’ in section -17 of the 
Dekkhan Agriculturists' Relief Act. The case 
of Bautin Snhran v. Jainhu Tarnappa (2) and the 
unreported judgments in Civil Extraordinary 

Applications Nos. 155 of 1909 and 101 of 
1909 and in Civil Reference No. 7 of 1910 

all consistently point to the conclusion that 
the view taken in Mtt unitin'* case (1), cannot 
now he accepted. No doubt in case of a 
conflict of decisions ordinal ily a reference 
to a Full Bench would be necessary : but 
having regard to the current of recent 
decisions of this Court, it seems to me to 
to be now settled that a suit or an appli¬ 
cation, though not accompanied with a 
Conciliator's certificate, can be legally pre¬ 
sented to a competent Court. N\ ithout the 
certificate there may be difficulty in pro¬ 
ceeding with the suit or the application in 
consequence of the provisions of section 
47 of the Dekkhan Agriculturists' Relief 
Act. 1 am, therefore, of opinion that 
the appellant's contention that the 
application of the 10th ol November 
190(5 was in accordance with law for the 
purposes of the Indian Limitation Act, must 
be allowed. 


There is another ground also, upon which 
the present appeal should he allowed. It 
is not denied on behalf of the respondents 
that, on the application of the lUtli of 
November 190<L a notice under section 2 IS 
of the Code of Civil 1’roccdnrc of lS v 2 was 
issued, though not served upon the judg¬ 
ment-debtors. Under clause (5) of Article 


(1) <> It. 31. 

(2) 7 lint. Gas. list); 12 Bom. L. 1 L NO. 


179 of Schedule II of the Indian Limitation 
Act of 1877, time would commence to run 
against the appellant from the date of 
such notice. The learned District Judge 
has, however, held against the appellant, on 
the ground that if the application without a 
certificate could not he entertained by the 
Court, no notice would he necessary under 
the Civil Procedure Code and the issue of 
such a notice could not be of any use. It 
seems to me, however, that if an application 
for execution is presented and a notice is 
issued by the Court as provided by the Civil 
Procedure Code, the applicant is entitled to 
take advantage of the fact of the issue of such 
notice, even though the application may be 
defective owing to the absence of a Concilia¬ 
tor’s certificate. 

The result, therefore, is that the order of 
the lower Court is set aside and tlie applica¬ 
tion sent back to that Court for disposal 
according to law. Costs to be costs in the 
application. 

Heaton, J.—1 agree to the order proposed. 
But as there have been differences of 
opinion in the past, 1 will add a 
few words of my own, although the matter 
is not really of much practical import¬ 
ance now, seeing that conciliation has been 
abolished and apparently is unlikely to be 
revived. 

Reading section 17 of the Act in the light 
of the everyday procedure of our Courts, 

I think it contemplates at least two classes 
of cases in execution: those in which the 
plaintiff or the decree-holder recognizes the 
necessity of a certificate from the Conciliatoi 
and produces it, and those in which he 
does not recognize or denies the necessity 
of a certificate. In the latter case it seems 
to me that he is acting entirely within the 
law in presenting his application or plaint 
without a certificate and obtaining t m 
Court's decision as to whether the certificate 
is required, and when the Court decides 
that the certificate is necessary, I do not 
think that decision invalidates or renders 
inoperative anything that has gone before, 
but it compels the Judge to suspend opera¬ 
tions until the certificate is furnished. That 
is my view of what section 47 means, as I 
say, in the light of everyday proceedings of 
our Court. 

The only argument that 1ms appealed to 
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me iii favour of the contrary view is what 
the District Judge has written about the 
words ‘ immediately preceding.” But I 
think that the meaning to be attached to 
these words is that a certificate must be 
produced of a date within the year immediate¬ 
ly preceding the production. That reading 
seems to me to give the words of the section 
a grammatical meaning, a perfectly correct 
grammatical meaning, and a meaning entirely 
in consonance with the requirements of our 
regular procedure. It 'follows from what I 
have said that in a case of this kind the issue 
of a notice calling on the judgment-debtor to 
show cause why the decree should not be 
executed is a legal and necessary proceeding, 
because the Judge is seized of a matter within 
his jurisdiction in which he may have to 
determine the validity of objections raised 
by the judgment-debtor, one of which might 
be that a certificate from a Conciliator was 
needed. 


Order ict aside. 


MADRAS HIGH COURT. 

Civil Appeal No. 21 of 1913. 

February 3, 1915. 

Present: —Mr. Justice Sankaran Nail* and 

Mr. Justice Oldfield. 

NARAYANAN and others—Plaintiffs 
Nos. ^ to 4 —Appellants 

versus 

RANGASAMI CHETTY alias P. Cr. 

PERUMAL CHETTY and others— 

Defendants Nos. 1 to 4—Respondents. 

Limitation Act (IX of 1908,1, Sch.I, Arts. 62, 115— 
Mortgage in name of benamidar— Money received bg 
benamidar, suit bg real owner to recover—Limitation 
— Suit, nature of. 

The plaintiff's predecessor obtained a mortgage 
bond executed benami in the name of the defendant’s 
predecessor, on the understanding that the latter 
should have nothing to do with it and that the former 
should conduct all necessary proceedings in the 
latter’s name and that after the amount was collected 
and got into the latter’s hand, the latter should hold 
it at the former’s disposal and act according to his 
directions. This amount was received from the Court 
at the instance of the latter’s Vakil on the 3rd 
February 1908, who paid it to the latter on the 
10th. The plaintiff filed a suit to recover the 
amount on the 6th February 1911: 

Hel'd, that the suit was governed by Article 62, 
Schedule I of the Limitation Act, and that as it was 


brought more than three years after the amount was 
received, it was barred, f p. 496, col. 1.1 

Such a suit is neither one to follow trust propertv 
within the meaning of section 10 of the Limitation 
Act nor is it a suit for damages for breath of contract 
under Article lb of Schedule 1 of the Limitation 
Act as it cannot be said that receipt of monev of 

itself evidences a contract to re-pay without further 
consideration, [p. 496, col. ].] 

Appeal against the decree of the Court 
of the Subordinate Judge of Ramnad at 
Madura, in Original Suit No. 89 of 1911. 

Mr. S. Si iiiicasa Iyengar, for the Appel- 
lants. 


^ Mr. T. Ramjacliariar (with him Mr. 
1 enlratachanar), for the Respondents. 

JUDGMENT.—This is an appeal from 
the decree of the Subordinate Judge, Ramnad 
dismissing the plaintiff’s suit on the ground 
that it was barred by limitation. 

The plaintiff’s case is that Krishnan Chetty 

the managing member of his family, obtain- 

7 * * i i ^ ^ ^ ^ A) executed 

benanu ,n the name of Siva Chethamb.ram 

Ohetty, on the understanding that the latter 

should have nothing to do with it and that 

Krishnan Chetty should conduct all necessary 

proceedings in the name of Siva Chitbamba- 

ram and that after the amount is collected 

and got into the hands of Chidambaram 

Chetty,’’ the latter should hold it at the 

plaintiff’s disposal and act according to 

the directions of Krishnan Chetty. It is 

alleged by the plaintiff that the amount was 

received from the Court at the instance of 

the said Krishnan Chetty by Siva Cliitliamba- 

rani’s Pleader on the 3rd February 1908, 

who paid it to Siva Chithambaram on the 

10th. The suit was filed on the 6th February 

1911. y 


The Subordinate Judge held that Article 
62 of the Limitation Act applied, and, there¬ 
fore, the suit is barred. 


That Article applies to all suits for money 
payable by the defendant to the plaintiff 
for money received by the defendant for the 
plaintiff s use. In this case the money 
according to the allegations in fhe plaint 
was received in fact by the defendants’ 
predecessor-in-title for the use of the plaintiffs’ 
predecessor-in-title. The case of Snblanna 
Bhatta v. Kunhanr.a Banta (1) j s -directly 
in point. It is, however, argued before us 
that this Article applies to suits for ‘money 


(l) 30 M. 298; 17 M. L. J. 


224; 2 M. L. T. 332, 
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hud ami received' ai <1 where money 
is payable* under a contract, tin* suit must 
l>e brought for breach of contract : that. 
Article 115 of the Limitation Act, and not 
Article 02, applies and the decision cited 
above should not be followed. M e are ol 
opinion that the case before us is notone 
of conti act. The fact that the defendant 
promised to pay the money to the plaintiff 
,,r hold it at his disposal does not by 
itself show there was a contract. No con¬ 
sideration is alleged; Article llo. therefore, 
does not apply. That the defendant did 
not receive tlie money improperly or wrong¬ 
fully is, according to the plaint, true hut 
we are not prepared to hold that for that 
reason Article ceases to be applicable. No 
authorilv is cited in support of that argu¬ 
ment. it was also argued that the defend¬ 
ant is a trustee and, therefore, section 10 
of the Limitation Act applies. AVe are 
clearly of opinion that the facts set out in 
the plaint do not show that the defendant 
was enti listed with the money for any 
specific purpose or that there was any 
express trust. Nor is the suit one against 
an agent. If there was an agency, it was 
simply one to receive the money and the 
agency ceased with the collection. It was 
then argued that Aiticle L>- applies, ilut 
the suit is not based on the mortgage 
instrument. The mortgage has been redeemed. 
For these reasons we follow Snhhnnni Ilh.Jftt v. 
J\ u h Ini u n>i lianta (l) and hold Aiticle 6 — 
applies. It was also urged that the receipt 
of money by the defendant s Pleader is not 
receipt by the defendant under the terms ol 
Aiticle 02. We think this contention is 

clearly unsustainabio. 

The appeal is dismissed with costs. 

.\ l>ptal '/Am issed. 


ALLAHABAD HIGH COURT. 

,Sr.coM) Civil. Am-: a i. N". 962 or 191b. 

February IS, 1915. 

J’lesriit: — J list ice Sir George Knox, K I. 

JAMNA KUNWAR— Dkfknpant— 

Am:i.i .an i 


reruns 

U AM 11 IT SI N G Han i> a no ru i: u—Pi.ai nti ki >— 

RliSJ’ONIMiNTs. 

Hindu Law—Widow—Gift with, consent of next 

icvefsioner, validity of. _ , 

Where u Hindu widow executed a deed of gift m 
-i her husband’? property, with the consent 


of 1 , 01 - deceased husband’s mother, in favour of those 
persons w ho were reversioners next to the mother at 

the date of the gift: 

Held, that the gift was binding upon the mother, 

j p. i)H, col. 1.] 

Second appeal from the decision of the 
District Judge of Jaunpur, dated thet 23rd 

April 1913. 

Air. //. 3/. Ilnner.ii, for the Appellant. 
JUDGMENT.—The property in dispute in 
this appeal is property at one time belonging 
to Bhagwan Singh. To this property some 
nine years ago Mnsaminal Anari Kunwar, his 
widow, succeeded and came into possession 
of the same. 

On the 13th of April 1909, Musammat 
Anari Kunwarand with her Musam mat Jamna 
Kun war. who was at that time, had the succes¬ 
sion opened out, the next reversioner, execut¬ 
ed a deed of gift in favour of Ramhit Singh 
and Phirae Singh. In this deed of gift they 
set themselves out as being entitled to and 
in possession of the property in dispute and 
they transferred the whole of their properly 
in favour of the aforesaid Ramhit Singh and 
Bliirae Singh. Ramhit Singh and Phirae 
Singh alleged that they came into possession 
and are in possession of the property in 
dispute; they add, however, that upon the 
death of Musa hi mat Anari Kunwar, the pahrari 
of the village made a report and had the 
name of Mnsammal Jamna Kunwar entered 
and their names removed. They applied to 
the Revenue Court for correction of this 
mistake but in vain. Thus they were forced 
to come into the Civil Court and to ask that 
a decree might be passed in their favour 
declaring that they are in proprietary pos¬ 
session of the property in dispute and it tins 

he not found proved by the Court below, that 
a decree awarding possession in their favour 

may be passed. . - 

In the written statement the execution ot 

the deed of gift was denied. It "as said 
that Ramhit Singh and Phirae Singh per¬ 
suaded Mitsammat Anari Kunwarand Musam- 
miil Jamna Kunwar that they were better 
aide to manage the zeiniutlari proper y e 
by Bhagwan Singh, that the deed which was 

0 X 0 C uted was understood by the two ladies to 
be merely a power-of-attorney conveying the 
. right to Ramhit Singh and Phirae Singh to 
manage the estate. Jamna Kunwar said 
that the ladies had all along been in posses¬ 
sion of the property in suit ever since the 
death of ifnscuninat Anari Kunwar. 
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Tlie 9 onr ^ instance dismissed the 

claim; it held that the fraud alleged by 

Musammat Jamna Kumvar was not proved, 
tliat execution of the deed of gift by the two 
ladies was established and that Musammat 
Jamna Kumvar had at the time of executing 
the deed only a right in expectancy which she 
could not legally transfer. The deed, there¬ 
fore, under which Ramhit Singh and Phirae 
Singh sued conferred no title upon them. 

The case was taken to the Court of the 
District Judge of Jaunpore. The view taken 
by that learned Judge was that the deed of 
gift was a deed properly and duly executed 
by the ladies with knowledge of what they 
were doing, that no fraud in this matter 
had been proved to the satisfaction of the 
lower Appellate Court. It went on to hold 
that the deed of gift was ‘'not to a stranger, 
it was to the reversioners in expectancy, who 
would have been next reversioners” in the 
event of Bhagwan’s mother pre-deceasing 
his widow. The mother was perfectly com¬ 
petent to relinquish her expectation of the 
life-interest, and by her doing so the plaintiffs 
became next reversioners and the widow 
became ipso facto competent to gift the pro¬ 
perty or, to be more exact to surrender hoi’ 
life-interest therein. It accordingly allowed 
the appeal and decreed the plaintiffs’ claim 
for possession. There was a third defendant, 
who, it held, was unnecessarily impleaded, 
but we are not concerned with him in this 
appeal. 

3 lusammat Jamna Kunwar has come to 
this Court and raised six pleas attacking the 
judgment of the lower Appellate Court. 
The sixth plea was not argued. Of the 
remaining pleas four attacked the deed of 
gift on the grounds that (1) it was not proved 
that the defendant had any independent 
advice, (2) that the gift had never been given 
effect to and the plaintiffs not having ob¬ 
tained possession under the deed cannot now 
sue for possession, (3) that the defendent 
had no interest in the property in suit on 
;he date when the deed of gift was executed 
and the deed conveyed no title to the plaintiffs, 
(4) that the gift of the defendant was a gift 
of an expectancy and was invalid. The fifth 
plea raised was that the plaintiffs were 
estopped from bringing the present suit. 
No argument was addressed to the Court on 
this last plea. 
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It is found by the lower Appellate Court 
tliat 3 Lusammat Jamna Kunwar knew what 
she was doing when she executed the deed 
of gift. It is a finding of fact and if there 
was any necessity I agree that that finding of 
fact is a proper and right rinding. 

My attention was directed in the course of 
the arguments to the written statement. 
Paragraph 16 of that statement says that 
Musammat Jamna Kunwar and Musammat 
Anari Kunwar had been all along in 
possession of the property in dispute since 
the death of Bhagwan Singh and since the 
death of Musnmmat Anari Kunwar, Jamna 
Kunwar had alone been in possession; the 
plaintiffs had never been in possession of the 
property. The lower Appellate Court l as 
also held that the plaintiffs never have tern 
in possession. Viewed then from the sfrn l- 
point taken by Musnmmat Jamna Kunwar in 
the written statement, the deed of gift was 
a deed of gift of the property in dispute 
executed by her when in possession of the 
property, by whatever means that possession 
was obtained. The deed was a deed execut¬ 
ed by Mnscimmat Amiri Kunwar then in 
possession of her deceased husband’s estate 
and assented to by Musammat Jamna Kunwar, 
the next reversioner, in favour of the present 
plaintiffs who were then reversioners and 
now are the next reversioners. 

A great deal of argument was addressed 
to the Court upon the ground that when 
Musammat Jamna Kunwar executed the deed 
of gift, she was trying to effect a transfer of 
a right in expectancy. Such transfer is 
forbidden by the Transfer of Property Act 
and in consequence, it was urged, conveyed no 
title of any kind to the plaintiffs. It seems 
to me that this is practically an attempt to 
get this Court to look at the transaction from 
a wrong point of view. In Ramphal Rai v. 
Tula Kuari (1), a Full Bench of this Court 
did hold that the consent of the heir-pre¬ 
sumptive to an alienation was not sufficient to 
defeat the rights of a more remote reversioner. 
The view taken by this Court was considered 
by their Lordships of the Privy Council in 
Bajrangi Singh v. Manokamika B a Wish Singh 
(2). Their Lordships, however, held that the 

(1) 6 A. J16: A. W. N. (1883) 293. 

(2) 30 A. 1; 3 M. L. T. 1 (P. C.); 12 C. W. N. 74; 9 
Bom. L. K, 1348; 6 C. L. J. 766; 5 A. L. J. 1; 35 L 
A. 1; 17 M. L. J. 0 . 
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view taken by this High Court in the former 
rase 'is at variance with the principle 
itself, and is not in accordance with the 
practice in other parts of India in which the 
Nihiksh'int Law prevails.** They considered 
that the Allahabad High Court was trying- to 
establish an unnecessary limitation upon the 
widow's power of alienation. They preferred 
to follow the view taken in It t Hi t Sbi/nu 
S/rfiir v. -I"!/ ft nu S^nnpnti. (•!), where it was 
held “that, ordinarily the consent of the 
whole b >dy of persons constituting the next 
reversion sh mi l be obtaine 1, tl; >ugli there 
in iy be cases in whrdi special circa nsttnees 
m iy render the strict enforcement of this 
rule ini possible/ 

In the present case Mns'inmid Janma 
Kunwir w is the next heir, presumptive, she 
bey on 1 all doubt consented to the transfer 
an I is no lon^ r entitle l to oppose the same. 

I agree with th * lower Appellate Court 
that when the deed was execute I and uu ler 
the cirrurust mce< in wliicli it was execute 1, 
Mu< imm il Anari Kimwar coul l s irren ler 
her life-interest in the estate, if Ma < i n.ii'it 
ilamna Ivunwu* consente l to the transfer. 

I accordingly dismiss this appeal with 
costs, which in this Court will include fees 
on the higher scale. 

.[/>/> nl tlisniiswtl. 


m 17 C. sjii 


CALCUTTA iLKill COCKT. 

Xl’l’l- \l, FKoM Al'I’l 'Ll. MM DiSCliEI-. No. *//>.) ol’ 

191:2. 

August 4, 1911. 

Prtjicnf: _Justice Sir Astitosh Mookerjee, Kr., 

and Mr. Justice Lea'dicroft. 

)•]J Kb MCLL1CK — Ib-M m in — 

Am; i. lan i 

rer.nis 

V KLAT MUIjLR'K—D i r kn i > axt — 

ItLsrOXPKN I . 

it„ i ,i r„ m •> Art 1 1 ill "/ l ss: »i. A’). 52, 2.v :m 

|", J. I.'rrrs- /nil. whht nm il •’•'ill Jnr—llnt. 
,n h i u ''I hi 'ii I »»/ — / b.' 7 iin’l•>•» !>;■,;;■ f „• n,h mrnn-nt 
rrl i -j.<j> 'i'I• •’•' ..(iec/ ,,J-I‘rrr.nl. n f rule \ tnhh- 
fi<,n i t „ „l —M ’ 'Snrcnt '«/, la’Csn nip/int of-Xu innI- 

fun of rule in kabulint — Court y rrjcrnicr to — A«. obin 
<,nhr m to ij-iij at higher rate -Suit to rec >cer at hujhjr 

r it<\ if in tintainabic. 

Wlicre on iha interpretation of a kahuna , it was 
]t \. A \ u (1 ) that the ari-a of tin* land demised was 


assumed to be 15 high as without actual measurement; 
(2) that the rent was assessed at- the lump sum oi 
Us. 15-10 on the assumption that the area was 15 
hi a ho s x (X) that the landlord reserved his right to 
have the lands measured and the rent assessed at the 
prevailing rate. 

// 7 /, per Monk: rjer. ./.-that under sections 52 and 
X) of the Bengal Tenancy Act. the landlord was 
entitled to claim additional rent for excess laud as 
also enhancement of rent; | p TH), col. 1.] 

that th*ro is a fundamental distinction between 
the claim for additional rent a ml the claim for enhance¬ 
ment of rent; j p 41)1), col. l.j 

that a decree for enh mccnemt of rent can never 
hav<* retrospective operation and hack rent cannot he 
claimed at enliane’d rate in the suit in which 
enhancement is sought; • p. 41H), col. 2.1 

that the Court is not bound to allow additional rent 

at the prevailing rat?, i p 4DD, col. 2. ' 

Per Bcaclirroft , ./.—Th • mere fact that a rate per 
hi./ 1 , i is not mentioned in the kiboliot does not 
justify tie* inference that there must have been a 
measurement before the execution of the kabulint. 
p. 500, col l.j 

Where no provision is made in the kabulint for 
the miehin-rv by which “the rate of rent for lands 
l> iid in adjacent places 1 is to be ascertained or 
w hut would be the position if there are varying 
rates and if the parties arc not agreed, the matter 
can only be. settled by reference to Court. I p. 501, 
col. l.j 

Where there is no obligation on the tenant to pay 
a d 'linitc higher rate as each instalment of rent falls 
du-', a suit to recover rent on the footing that In ought 
in have paid at the higher rate is not maintainable. 

r p. 501, col. l.j 

Appeal against the decree of the Subor¬ 
dinate Judge of Khulna, modifying that of 
the Munsif of Khulna, dated the 10th 

February 191*. 

thibu Jatln X"th Kiuijthtl, for the 

Appellant. 

Babu Siti'anlrn Ktimur Bosc y for the i\e- 


spondent. 


JUDGM ENT. 


Mookehjkk, J.—This is an appeal by the 
plaintiff in a suit for recovery of arrears 
of rent for the period between the commence¬ 
ment of the year 1313 and the end of the 
iirst quarter of the year 1316. The plaintiff 
states that the defendant is in occupation of 
22 bighas of land and is bound to pay rent 
therefor at the rate of Re. 1-8 per bigha, 
which is the prevailing rate for similar lands 
on the locality. The defendant contends 
that he holds only 15 bighas at a consolidated 
rental of Rs. 15-10 per year. The Court of 
tirst instance found that the defendant was 
i,, occupation of 20 bighas 11 cottahs 
clihnluks of land and made him liable for 
rent at the rati of Re. 1-8 per bigha, 
which was established to be the prevailing 
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rat e . In this view, the original Court gave 
the plaint,ft a decree at the rate of 

;'rr b -PT year * 0n *ppe*i h y the ^e- 

feudant, the Subordinate Judge held that the 

p lam tiff was entitled to rent at the annual 
rate of Rs. 22-b calculated on the basis of a 
rate of Re. 1 g per higha on 15 bighas, which 
was stated in the lease of the defendant as the 
area of his holding. The plaintiff has appealed 
to this C ourt and has contended that the decree 
of the primary Court should not have been 
varied in any way. In my opinion, the 
decrees of both the Courts are erroneous, 
ut t »e plaintiff has no grievance, as the 
Subordinate Judge has decreed in his favour 
a larger amount than what he is justly 
entitled to receive in the present suit: 


1 he defendant holds under a kabulint 
executed on the 1st April 1885. The material 
portion of the kalmliat is in ihese terms: 

I take a settlement of 15 bighas of land as 
per boundaries at foot, lying within your 
puichased guuti jama. I will pay to you 
Rs. 15-10 in a lump as rent for the said land 
year hy year, and I will continue to enjoy 
the profits thereof...Bringing into operation 
future measurement and assessment, 1 will 
pay rent according to rent of adjoining 
lands.” On an interpretation of this kabulint 
three points are reasonably plain, namely, 
first, that the area of the land demised was 
assumed to be fifteen bighas without actual 
measurement; secondly , that the rent was 
assessed at the lump sum of Rs. 15-10 on the 
assumption that the area was fifteen bighas ’ 
this indicates that the rate was Re. 1-0-8 per 
higha; and, thirdly , that the landlord reserved 
his right to have the lands measured and the 
rent assessed at the prevailing rate. The 
landlord is consequently entitled to claim 
additional rent for excess land as also en¬ 
hancement of rent. This, indeed, he is entitled 
to do under section 52 and section 30 
respectively of the Bengal Tenancy Act. 
There is, however, a fundamental distinction 
between the claim for additional rent 
and the claim for enhancement of rent, 
which was not appreciated when the plaint 
was drawn up. As regards the claim for 
additional rent, it is well settled that the 
landlord can claim back rent for additional 
area under section 52 of the Bengal Tenancy 
Act, if such additional area was in the use and 
occupation of the rciiyat: Jagannath v. Jarnman 


(2) (1 o„ iu SS T U f V ‘, MnhUi I>" 

1 011 th f °f her hand, if the lan llord seeks 

enhancement of rent, the rent of the raiyat 

cannot be enhanced, as stated in section 

2b except as provided by the Denial Tenancy 

Act, the Court is required by section 154 to 

speefy the date from which the decree for 

enhancement takes effect; section 3(3 further 

empowers the Court to order progressive 

decreTf me,lt i ** W cons «Hient]y plain that a 

decree for enhancement of rent can never have 
retrospective operation and hack rent cannot 
be claimed at enhanced rate in the suit in 

If, oS fr™ n */" SOUffl,t - The PWntii 

has not framed this suit as one for 

enhancement of rent; he has claimed arrears o 
rent at enhanced rate Thi« u 

till vonf i i 1 1IS ,,e cannot get, 

till rent has been enhanced in a suit 

appropriately framed for the purpose He i 
however, entitled to additional rent for such 
area in excess of fifteen higha, as may he 
found in the occupation of the defendant^™! 
he can succeed in respect of such claim for a 
period antecedent to the suit TU ^ e i , 

is thus prnna facie liable to pay to the plaintiff! 

R 1 U1 SUlt ’ rent at fIle rate of 

®®- 1 ,°‘ b J " '.' eSpect " f *0 hgh„. If enttaha 

t* 9\ fi.Q ,’ ,S , WO, ; k '\ out a rate of 
allowed by IhtsubortSeJudte ^ I ^ 

determining the amount fo Tended'to the 

lent the Court shall have regard to the rate 

payable by a tenant of the same class for land 
of a similar description and with similar 
advantages m the vicinity. The Court 

at tin^preva'iling'i'ate "* 

E, h ;en gh Re he iTfor so^* “ f ° UUd 
remains that the pWntiff^TaUowed‘ihe de! 

fendant to coni,nne in occupation without any 
claim for advanced rent for nearly 25 yea s 

It seems fair under these circumstances that 

the back rent claimed on the excess area 
namely. 5 bighas U cottahs 5 \ chhatafcs should 
be assessed for the purposes of the present 
suit; and for that purpose alone—at the same 

rate as for the remainder of the holding ? 

hold accordingly that the Subordinate Judge 


(11 29 C. 247. 
(2) 26 C. 739. 


# 
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should have decreed tin* arrears at the rate of 
Ks. 1 J -1 ?-!> and imt at the rate <>f Us. 22-fc? as 
lif* has done. The decree made in this suit 
will not stand in the way of a suit for 
eidianeeinent of rent of all the lands comprised 
in the 1 xddingon one or more of the grounds 
mentioned in section .’JO of the Beng;;l Tenancy 
Act. 

The result is that the appeal fails and must 
he dismissed with costs. 


M i: A • • 11 « i:.»r I , J.— This is an appeal hy the 
plaintiff in a suit which is described in 
the plaint as a suit for rent at an enhanced 
rate. The defendant holds under a hnh/tlinf 
dated 2Uth <'/mifni y 12D1, i. e. y before the 
passing of the Item-gal Tenancy Act. The 
lxiilftlinf described the land lot out as being 1 
1 5 h/fflms in area, the rent payable* being Us. 
15-10 in a lumpsum. There is a provision in 

t lie loil'itlinf that in case of measurement and 
assessment in the future, I he tenant will 
pay rent at the late paid for adjoining 
lands. The plaintiff in his plaint alleges that 
a measurement was made in the year 1 • > 1 —, 
the land was found to measure 22 hiy l, as and 
not 1 •) fm/Jni' tlx* rate for adjoining land is 
He. 1 - v per hig/m y and consequently prays 
fora decree at the rate of Ue. 1-S for 22 
httjhtts for the years lolo to the Asarh hist 
of ldld. 


It is admitted that the area in the 
tenant’s occupation is the same as when 
the lease was granted, Imt the lower 
Courts have found that area is in fact 
20 liHjIeis II rtl/iilis rJt/nil I n /,v. They ha\e 
also found that the prevailing rate is Ue. 
1 per lni/lni. I he M II I»s 11 ga\e a decree for 
thuaiea ascertained at the rati* claimed. The 
Subordinate Judge was, however, of opinion 
that tin* area must originally have been 
ascertained by mcisiin ment, a nd a> the area 
had imt altered, he was of opinion that the 
plaintin was entitled to rent *it the prevailing 
rate *1 lb*. I only for an area of 15 


highn >. 

1 do not think the mere fact that a rate 
pur lug 1 n was not mentioned in the hulutlinl 
just ilies t lx* learned Subordinate Judge’s in¬ 
ference that there must have been a 
measurement before the* execution of tlx* 
ktil'nl/at . ()n tlx* other band, there is every 

reason for thinking there was no measurement 
as the land measures considerably more than 
] f> bighas, whether the standard of measurement 


alleged by the plaintiff or that alleged by 
the defendant to be the standard in use in 
the locality lie adopted. 

I also agree with my learned brother 
that the clause in the hnhnUat relating to 
measurement and assessment reserved to 
the landlord his right to have the land 
measured and rent assessed. It is argued 
that the clause can only have reference to 
land that might be encroached upon in 
future, and two arguments are advanced 
against the view contended for by the 
landlord, (1) that the landlord might in 
that view have demanded a measurement 
the veiy day aftei the lease were given, 
(2) that, the practical effect is almost to 
double the rent. 

1 am not impressed with either of these 
arguments. As to the first, if the land 
were leased as being of an unascertained 
area, there is nothing either extraordinary 
or inequitable in the reservation by either 
party of the right to ascertain the area at 
any date. The defendant's agrnment must 
further rest on the supposition that it was 
the intention of the parties that there 
should be no change for some time. 
Contracts are and must be based largpjy 
on mutual confidence, and assuming the 
supposition to be correct, it is clear tlmt 
mutual confidence was not misplaced, as 
no attempt was made to vary the rent 
for about 25 years. 

The second argument involves, to my 
mind, the curi ms theory that the longer 
a person has held at an inadequate rent, 
lhe longer is he entitled to continue to do 
so. The defendant has for 25 years been 
paying rent for an area which turns out 
to he only “tlis of tlmt actually in Ins 
possession, at a rate which is only a fraction 
over 2 ords of what has been found by the 
Munsif to have been the prevailing rate 
lor the last 10 or 12 years, and that fact is 
attempted to be used as an argument to 
defeat the landlord's rights under the 
hiilntlinf. 

Then, what is the position 't The tmbnluit 
provides that on measurement, and it is 
not disputed that the measurement referred 
to is one made on behalf of the landlord, 
the tenant shall pay at the rates paid for 
adjoining land in respect of the correct 
area. The correct area has been found 
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the prevailing rate has been found, but 
the Courts have not come to any finding 
as to whether the contingency has happened, 
which, it is argued, by the terms of the 
lcahnliat justifies the demand for rent at 
the prevailing rate, viz., whether there 
has been a measurement or not before 
the period covered by fhe demand, i. e ., 
whether the landlord's allegation of 
measurement in 1312 is true or not. Had 
the kabnliat provided for a definite sum to 
be paid as rent after measurement, the 
proper course, to my mind, would have been 
to order a remand for a finding whether 
a measurement had been made or not as 
alleged. 

But there is another difficulty in the 
way of the appellant. No provision is 
made in the kabnliat for the machinery 
by which the rate of rent for lands 
paid in adjacent places” is to be ascer¬ 
tained, or what would be the position if 
there were varying rates. It is clear that 
if the parties were not agreed, the matter 
could only be settled by reference to Court. 
The Munsif’s judgment shows that though 
Re 1*8 is the prevailing rate for adjacent 
land, it is not the universal rate. There 
was thus room for dispute as to what 
could be said to be the rate for adjacent 
land. Now, it is not alleged in the plaint 
that the parties ever came to any agreement 
as to what the rate for adjacent land 
was. There is no suggestion that any 
assessment, such as is referred to in the 
kabnliat >hi\c\ been made. In the circumstances, 
even assuming a measurement was made 
in 1312, it cannot be said that there was 
any obligation on the tenant to pay at a 
definite rate other than that at which he 
had previously paid. And, if there was no 
obligation on him to pay at a definite 
higher rate as each instalment of rent fell 
due, a suit to recover rent on the footing 
that he ought to have paid at the higher 
rate must obviously fail. 

No doubt, under section i >2 of the Bengal 
Tenancy Act, the landlord could get rent for 
the area for which rent had not been paid, 
and under suh-secticn (3) tl.e Court could 
allow rent at the prevailing rate. But 
appellant’s Pleader in hie argument expressly 
repudiated section 5i as the has,s of his 
claim, relying entirely on the Uhuhat. 


Now, even if section 52 (3) were applied 
to the extent of allowing rent at the 
prevailing rate for the excess area, the 
rent for the rest of the land being calculated 
at the original rate of Re 1-0-6 per bigha, 
the result would be only a small increase 
to the landlord above the rent allowed by 
the Subordinate Judge. 

As it will be open to the landlord to 
bring a properly framed suit for enhancement, 

I agree in dismissing the appeal with 
costs. 

A ppea l dism issed. 


MADRAS HIGH COURT. 

Civil Appeal No. 319 of 1912. 

January 26, 1 915. 

Present: Mr. Justice Snnkaran Nair and 

Mr. Justice Oldfield. 

K. G. PASUPATHY IYER—Plaintiff— 

Appellant 

versus 

RAMAN CHETTY and others— 

D E KEX DA NTS — K KS PON DK NTS. 

Negotiable Instruments Act t XXVI of 1880, *. 90 — 

Promissory note, suit on-Executant, whether can plead 
payee to he only benamidar— Conditional endowment- 
of prom issory note to another— Failtt re of condition — 
Possession of note not parted with—Note not re-endorsed 

Payee , right oj, to sue—Endorsement in favour of one 
of the debtors, effect of—Holder not in his own ‘right 
for consideration—Debt, whether discharged. 

I he execid ants of a promissory note cannot plead 
that the payee named therein, is only a benamidar 
for another, j p. 502, col. 1.] 

Subba Narayana v. Rmncswami Aiyar, 30 M. 88- 
] M. L. I. 37/: 16 M. L. J. 508 (F. B.), followed. 

A mere conditional endorsement of a promissory 
note in favour of another when not followed up by 
delivery up of the note, does not vest the title in the 
note in the endorsee and no re-endorsement is neces¬ 
sary to vest the title back in the original payee to 
entitle him to sue on it. [p. 502, col. •.] 

Muthur Sahib Ha rail-nr v. Kadir Sahib Ma railcar 28 
M. 544; 15 i\l. L. J. 384, followed. 

An endorsement on a promissory note in favour 
of one of the debtors does not discharge the debt 
when tho debtor is not a holder in his own right for 
consideration, [p. 502, col. 2.] 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge of 
Ramnad at Madura, in Original Suit 
No. 152 of 1911. 

Mr. S. T. Srinivasa gopal chariar (with him 
Messrs. J. L. Posario and K. J\ Madhava 
Kao ), for the Appellant. 

Mr. K. Srinivasa Iyengar (with him Messrs. 
C. Krishnamachariar and K. V. Krishnamany 
Aiyar) , for the Respondents. 
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JUDGMENT.—The suit was brought by 
G>c plaintiff to recover the amount clue 
under a promissory note executed by one 
Nacliiappa (Jhetty on behalf of the clefen- 
ants Nos. 1 to o and by the 8th defendant 
on behalf of himself and his partners, 
defendants Nos. (>, 7, 9 and 10. The Sub¬ 
ordinate Judge dismissed the suit, on the 
grounds that the plaintiff is only a Ltmitmidar 
for the 8th defendant, that the plaintiff 
had endorsed the promissory note in 
favour of the 8th defendant, and at the 
date of the suit, the plaintiff had 
no possession of the note. The plaintiff 
appea Is. 

The plaintiff being the payee named in 
the negotiable instrument, it is not open 
to the defendants to plead that lie is 
only a henamidar and, therefore, not entitled 
to recover the amount due under the negoti¬ 
able instrument. See Suhha Narayana v. 
Ita tnastcami Aiijar (1). Nor is the absence 
of an endorsement back in favour of the 
plaintiff from the endorsee in itself a bar to 
the suit if the plaintiff, the* endorser, has 
taken up the* note by discharging his liability, 
if any, and is in possession thereof. See 
JT atha r f^ah if) Mara t ka r v . hadti Sahib JUIaraih’ar 
(-). As to possession there is no 

evidence that the plaintiff ever parted 
with his possession. In the plaint 
he said that when he pressed the 8th 
defendant for payment, the latter represent¬ 
ed that he would pay the amount due if 
the promissory note was assigned in his 
favour and it was accordingly assigned by 
an endorsement in his favour and sent to 
Ringo.ui—not to the S||i del'en hint as 
stated by tin* S ihordinatc Judge—but as 
the 8th defen hint failed to pay the promissory 
note, the plaintiff eat ice He l the endorsement 
and sues on it. In his evidence as a 
witness lie says it was always with him, 
or with his agent, Srinivasa, with whom he 
left it after endorsement in favour of the 
8th defend mt. The 8»h defendant said 
in his oxumination-in-ch ef that it was 
never with him and in cross-examination 

that he got possession of it two voars 

alter execution. 11 is evidence is, therefore 

unreliable There is no other evidence as to 

p issession. N ichiapna Oietty, lh* other 
(1; 3D iM. 88. 1 Ai. L. T. 377: •(> Af. L. ,!. COS (F 
B.). 

(2) 28 M. 54t ; 15 Af. L. J. 38 k 


executant, has not been examined to show 
that the promissory note was not delivered 
to the plaintiff but was in llie possession 
of tlie 8th defendant. We may also point 
out that there was no issue on this point. 

It was then argued that all rights 
of action on the promissory note were 
extinguished and the debt is discharged as 
there is an endorsement in favour of one 
of the debtors, 8th defendant, and section 
90 of the Negotiable Instruments Act is 
relied upon. But we have held that be was 
never tlie bolder thereof as it is not proved 
that the plaintiff delivered it to him, and he 
was clearly not a holder in his own right 
as there is no allegation that the endorsement 
was made for consideration, and he held it, 
if at all, only to collect the amount. 

We think, therefore, the decree of tlie 
Subordinate Judge is not sustainable. We 
reverse it, direct him to restore the suit to 
file and dispose of it according to law. 
The appellant is entitled to the costs of 
this . appeal. The costs in the lower 
Court will he provided for in the final 
decree. 

Appeal allowed; Sait remanded. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 179 of 1914. 

December 14, 1914. 

Present: —Air. Justice Chamier and Mr. 

Justice Plggott. 

J AW AH IR — Plainti ff—Appe leant 


versus 


NEKl RAM— Defendant—Respondent. 

I'ran dn lent decree, setting aside of —Decree obtained- 
within jurisdiction of Court other than that in which suit 
lilrd — ('nitrf.jitrisdiction of, to entertain suit—CauseoJ 
art mu — I'rmtil nlcnt service oj summons—‘Property 
attached, whether gives cause of action. 

Tin* plaintiff sued the defendant in Agm praying 
that a deereo for money obtained against him by the 
defendant in Siliguri within the jurisdiction of the 
Calcutta High Court be set aside, on the ground that 
t he defendant fraudulently prevented the institution 
of [he suit from becoming known to him by causing 
the notice of suit to be served on some oth?r persm 
in Agra and an incorrect return to be made to the 
Court: 


Held, that as part of tlie fraud was committed in 
Agra the cause of action arose in part at least in 
Agra and that, therefore, the Courts in Agra had 
jurisdiction to entertain the suit. [p. 504, col. 2 j 
Kemble:- A suit to set aside a decree on the ground 
of fraud may be brought in a Court other than that 
by which the impugned decree was passed, if the 
property of tlie plaintiff situated in that Court is 
attached in that decree, [p. 503, col. 2.] 
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In such a suit the execution of the decree and the 
application for the realization of the amount of it 
are acts of the defendant which infringe the rights 
of the plaintiff and afford him his principal cause of 
action, [p. 50 t, col. l.J 

A plaintiff in such a case cannot succeed merely 
on proving that the summons was not served on him. 
[p. 503, col. 1.] 

Second appeal from a decree of the 
District Judge of Agra, reversing that of the 
Munsif of Fatehabad. 

Mr. Nannadesliwar Prasad (for Dr. Surendra 
Nath Sen), for the Appellant. 

Mr. Gulzari Lai, for the Respondent. 

JUDDMFNT.—This was a suit by the 
appellant praying that a decree for money 
obtained agiinst him by the respondent in 
Siliguri might be set aside on the ground 
that it had been obtained by fraud, and 
that an injunction might be issued restrain¬ 
ing. the ^.respondent from executing the 
same. The appellant alleged that the claim 
on which the decree rested was totally 
without foundation, that the respondent had 
taken steps to prevent the institution of 
the suit from becoming known to him, and 
that, he knew nothing of it till October 8th, 
1911, when the respondent caused some of 
his property to be attached within the 
jurisdiction of the Munsif of Fatehabad in 
the Agra district. The appellant alleged 
that a cause of action accrued to him on 
October 11th at the place where the at¬ 
tachment was effected. The Munsif decreed 
the claim, but on appeal the District Judge 
held that the suit was not maintainable 
at all. He seems to have thought that the 
•whole of the appellant’s case was that the 
summons in the suit had not been served 
on him, and he declined to consider whether 
there was any foundation for the respondent’s 
suit. The learned Judge has, we think, 
misunderstood the ease. A plaintiff in a case 
of this kind cannot succeed merely on 
proving that the summons was not serve 
on him, but if he proves that the former 
suit had no foundation in fact but was the 
outcome of previous enmity, that the som- 
j ons was not served on him, and that the 
person who is said to have been present 
£lt the service was not there at all, and 
il he proves other facts also which tend to 
.how that the defendant was anxious to 
avoid a fair trial of tl.e i®ue between the 
uarties it is certainly open to the Court 
to find that the decree was obtained by 



fraud. The Munsif found that the appellai t 
had proved all this, and he held that the 
decree had been obtained by fraud. It 
seems to us that in a case of this kind the 
Court can and must go into the whole 
matter before it can decide the case with any 
satisfaction to itself or any one else. That was 
the view taken in Lakshmi Charan Shaha v. 
Nur Ali (1), and it is supported by ample 
authority. As was said by Lord Robertson in 
Kh'igt j )idea Nath Mahala v. Pran Nath Rot/ (2), 
which was a suit of this kind, “theappellant’s 
allegation is an attack, not on the sufficiency I 
of the service of notice hut on the whole 
suit as a fraud from beginning to end.” 
So far as the merits of the case are concern¬ 
ed, we have no hesitation in saying that the 
proceedings in the lower Appellate Court were 
not satisfactory. 

It is. however, contended, on the authority 
of the decision in Dan Dial v. Munna Lai (3), 
that such a suit as this does not lie at all, 
except possibly in the Court or district in 
which the decree impugned was passed. 

That surh a suit will lie is beyond doubt. 
See the remarks of Jenkins, C. J., in Sanda 
Kumar v. Ram Jiban (4) and the decisions 
of the Privy Council in Rad ha Raman Shaha 
v. Pran Nath Roy (5), [affirming the decision 
of the High Court reported in Pran Nath Roy 
v. Mohesh Chandra Moitra (6), and Kliagendra 
Nath Mahatav . Pran Nath Roy(2) 1. Other recent 
instances of such suits are Thakur Prasad alias 
Shambhoo Narain v. Punk at Singh (7) 
and Ab Ini Plaque v. Abdul Hnjiez (8). 
Incidentally these cases show also that a 
suit to set aside a decree on the ground of 
fraud may he brought in a Court otlmr 
than that by which the impugned decree 
was passed, and we may observe that if it 
were otherwise no suit could be brought 
to set aside a decree obtained by fraud in 
a Court of Small Causes, however gross 
the fraud might he. 

(1) 11 Ind. Cas 626; 38 C. 936; »5 C. W. X. 'O ft. 

(2) 29 C. 395: 4 Bom. L. K. 363; 6 C. W N> 473; 

29 I. A. 99 (P. C.). 

(3) 24 Ind. Cas 978; 12 A. L. .T. 955; 36 A. 564. 

(4) 23 Ind. Cas. 337; 41 C. 990; 18 C W:TT8ff»; 19 ' 

C L. J. 457. 

(5 ) 28 C 475; 5 C. W. N. 757. 

(6; 24 C. 546. 

(7) 8 C. L. J. 48o. 

(8) 5 Ind. Cas. 618; 14 C. W. X. (.95; 11 C. L. J 
636. 




INDIAN CASES. 


MARIA THANGATHAMMAL f. IRAVATHRSW.iRA 1VER. 


[1915 


But in tin’s Court there seems to be a 
conflict of opinion on the question whether 
a suit will lie in these Provinces against 
a resident of another Province to have a 
decree obtained by him in that Province 
set aside on the ground of fraud, even 
when property of the plaintiff in these 
Provinces has been attached in execution 
of the decree impugned. In Bauke Behan 
Tjo! v. Pal 'he Ham (9), it was held that a suit 
would lie in Cawnpore against a resident 
of Calcutta to have a decree obtained by 
him in the Calcutta Right Court set aside 
on the ground of fraud, when property of 
the plaintiff in Cawnpore had been attached 
in execution of the decree impugned. But 
in Kalr/an J)as v. Bakhshi Rum (10), Knox 
and Griffin, JJ., held that a suit to set 
aside, on the ground of fraud, a decree 
obtained in Cacliar by a resident of that 
place would not lie in Agra, even though 
the plaintiff had been arrested in Agra in 
execution of that decree ; and in Dan Dial 
v. Mwnta Lai (3), Rich ards, C. .1., and 

Tudball, J., held that a suit did not lie in 
Mainpuri against a resident of Calcutta to 
set aside, on the ground of fraud, a decree 
obtained by him in Calcutta in execution 
of which the plaintiff s property in Mainpuri 
had been attached. In the course of the 
principal judgment it is said that, “all that 
the plaintiff complains of happened in 
Calcutta and, therefore, the cause of action 
arose in Calcutta and no place else." As 
at present advised we are not prepared to 
take this view. In the plaint in that 
case the plaintiff complained specifically 
of the attachment of his property in the 
Mainpuri district, and lie prayed for an 
injunction directing the defendant to release 
the property from attachment. It seems tons 
that the attachment of the property was an 
important part of his cause of action and that 


In view of the conflict between the 
decisions in Dan Dial v. Manna Lai (3) and 
Kali/an Das v. Bakhshi Ham (10) on the 
one hand and in Bauke Behan Lai v. Pokhe 
Ham (9) on the other, we have considered 
the propriety of referring this ease to a 
larger Bench, but we have come to the 
conclusion that such a course is unnecessary. 
It is part of the plaintiff's case that the 
defendant fraudulently prevented the 
institution of the suit from becoming 
known to him by causing the notice of 
suit to be served on some other person 
and an incorrect return to be made to 
the Court. This is part and parcel of the 
fraud alleged, and if the allegation is found 
to be true part of the fraud was com¬ 
mitted in the Agra district, and there can 
be no doubt that the cause of action 
arose in part at least in the Agra district, 
even if the attachment of the plaintiff’s 
property is not part of the cause of action. 

M e, therefore, direct that the record be 
returned to the lower Appellate Court in 
order that a finding may be recorded upon 
the second issue. Purther evidence will 
not be admitted except for good cause 
shown. On return of the finding 10 days 
will be allowed for objections. 

Case re mantled. 


MADRAS HIGH COURT. 

Am: at, AfiAixsT Order No. 126 of 1914. 

January 8, 1915. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
.MARIA THANGATHAMMAL and others 



it gave the plaintiff the right to sue in 
Mainpuri. AVe agree with the observation 
made in the case of Banka Behan Lai v. Pokhe 
Ham (9) by Banerji, J., that “ tbe exe¬ 
cution of tbe decree and tbe application 
for the realization of flu* amount of it are 
acts of tho defendant which infringe flie 
rights of the plaintiff, and afford him his 
principal cause of action." 

(9) 25 A. 48; A. \Y\ N. (1902) 179. 

(10) F. A. No. 14 of 1010. 


-UK FE N PANTS - A PPE LEA NTS 

versus 

1 R A VATHKSWA R A IYE ll—Pi. a inti ff — 

R KSPOXDEXT. 

Pan per a pphc.it l<m—Poire r to extend time—P re¬ 
sit mptum irhen Court -fee paid and accepted h', Court — 
( onrcrsiyn o) pauper a indication into regular suit — 
l\elintjiti.'huient ef j art claim , effect of. 

.\s a general rule when once a Court 1ms admitted 
and registered n plaint, it cannot subsequently reject 
9; and a Court may be taken to have extended tho 
tour and to have treated the time when the Court-fee a 
wen* actually paid ns tho time fixed for paymoiu 
when it accepts them on that dnte. [p. 505, col. 1.] 
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The mere relinquishment of a portion of the relief 
claimed in a plaint does not make it a new one. I p. 
505, col. 1.] 

A pauper suit can be converted into a regular suit 
and limitation reckons front the date when the pauper 
petition was tiled, [p. 505, col. 2.] 

Appeal against the order of the Court 
of the Sudordrnate Judge of Trichinopoly, 
in Appeal Suit No. 171 of 1918, preferred 
against that of the District Munsif of 
Srirangam, in Original Suit No. 254 of 
1914. 

Mr. T. B. Vertical arain a Sastri, for the 
Appellants. 

Mr. T, B. Krishnasawmy Iyer, for the 
Respondent. 

JUDGMENT.—It is first contended that 

the Court had no power to extend the time 
upon a pauper application, and that even 
if it had power to extend the time inasmuch 
as the party has not applied for and 
obtained an extension of time, the plaint 
must be regarded as presented only on 
the date of re-presentation, and secondly 
that there can be no implied extension of time. 
We think that the lower Courts were right in 
holding that the authority given by section 
148 of the Code of Civil Procedure is 
sufficient to cover this case, and we agree 
with the observations of Maclean, C. J., 
in Padmanund Singh v. Anant Lai Mlsser 
(1), that as a general rule when once a 
Court has admitted and registered a plaint, 
it cannot subsequently reject it and that 
a Court may be taken to have extended 
the time and to have treated the time 
when the Court-fees were actually paid 
as the time fixed for payment, when it 
accepted them on that date. Section 149 
of the Code of Civil Procedure also permits 
a Court in its discretion to allow a party 
to pay the whole of any Court-fee at a 
subsequent stage of the trial of a suit and 
to treat the payment as having been made 
in the first instance. 

A thiird point has been raised, which is 
whether the plaintiff having given up a 
portion of the reliefs originally claimed 
by him should not be treated as having 
presented a now plaint on that date. The 
mere relinqukhment of a portion of the 
relief claimed in a plaint does not, in our 
opinion, make the plaint a new one. 

(1) 34 C. 20 at p. 24 (F. B.); 11 C. W. N. 38; 4 C. 
Jj t J. 421; 1 M. L. T, 355. 


The decision of the Privy Council in 
Shi art Skinner alias A T ciicab Mirzn v. 
William Orde (2), is sufficient authority 
for pauper suits beingconverted into regular 
suits and for reckoning limitation from 

the date when the pauper petition was 
filed. 

We agree with the lower Appellate Court 
and dismiss this appeal against order with 
costs* 


Appeal dismissed. 


(2) 2 A. 241 (P. C.) ; 4 C. L. K, 


331; 6 I. A. 120 


CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 208 and 308 
of 1911 and 530 of 1912. 

February 5, 1915. 

Present: —Air. Justice Sharfuddin and 

Air. Justice Coxe. 

Maharaja Sir RAA1ESHWAR SINGH 
Bahadur —Decree-Holder, 

Opposite Party—Appellant (in all) 

versus 

In No. 208 of 1911 and No. 530 of 1912 
BHEEKDHARI SINGH and others—Judg¬ 
ment- de mo r s — A PP1 .1 CA N TS — R E S PON D E NTS 

Tn No. 308 of 1911 

TEKPUT SINGH— Judgment-debtor— 

PeTITION FR — R ESPON DENT. 

Civil Procedure Code (Act V of 1R08), O. XL, r. 1_ 

Receiver, appointment of, ground for~Ju S t and cent, 
venient — Judgment-debtor will be reduced to poverty if 
his properties arc sold, if ground for appointment of 
Recei ver. 

The fact that a judgment-debtor will be reduced 
to poverty if his properties are allowed to be sold 
is no ground for the appointment of a Receiver of 
his properties advertised for sale as in all cases in 
which a judgment-debtor's property is advertised 
for sale, he is liable to become poor. , p. 5^6, col. 2.] 

An appointment of a Receiver in such a case is not 
just and convenient within the meaning of Order XL 
rule I, Civil Procedure Code. [p. 5C6, col. 2.] 


Appeals against the orders of the Subordi¬ 
nate Judge, Darbhanga, dated the 22nd r.j 
February 1911 and the 13th of July 191g. 
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TRIBHOVANDAS NAttOTAMDAS V. ABDULAJ.LY HAKIMJI. 

JUDGMENT. 


In A. No. 208 of 1911. 

SnAKFCDhiN'. J.—This is an appeal against 
an order of the Subordinate Judge of 
Darbhanga, passed on an application under 
Order XL, rule 1, Civil Procedure Code. 
The Maharaja of Darbhanga is the decree- 
holder and the respondents are the judgment- 
debtors. 

A preliminary objection was taken to the 
maintainability of the present appeal, on the 
ground that the order appealed against was 
really not an ordei for the appointment of a 
Receiver but one granting an application for 
such an appointment. Reference was made 
to an order in the order sheet, dated 22nd 
February 19L1, which is t ) this effect: 
‘‘judgment delivered, application for ap¬ 
pointment of a Receiver is allowed. Case 
disposed of, and this is followed by the 
order da'ed 10th March 1911, which runs as 
follows: ‘‘Babu Ram Xihara Singh is appoint¬ 
ed Receiver." The reply was that the order 
of the 22nd February was an order for the 
appointment of a Receiver and reference 
was made to Order XLtlE, rule 1, clause (v). 

We are of opinion that the appeal is in 
substance an appeal against the ap¬ 
pointment of m Receiver and is maintain- 
a ble. 

The only ground on which the order was 
made was a ground not warranted by law. 
The judgment runs: It is true there have 

been law suits hot ween these parties for the 
last 5 or b years, but it lias not been shown 
that these Rahns are always in the wrong 
or ever committed any act of had faith. 
The decree-holder, Maharaj, opposes this 
application and wants to sell even the houses 
in which his relatives (judgment-debtors) 
live immediately and would not agree even 
to a postponement of the sale. It is 
apparent that if the properties of the judg¬ 
ment-debtors are sold, there will be no other 
purchaser besides the Maharaj and it is 
apprehended with some show of reason that 
these properties will not fetch a proper 
price at the sale. Regard being had to this 
fact and to the fact that the B ibus who are 
up to this time very respectable persons 
would be reduced to poverty if the properties 
are allowed to be sold, I am of op’ni >u that 
it is just and convenient that a Receiver 
of all their properties be appointed.” 


This is no ground for the appointment 
of a Reeeivtr and all the necessary elements 
for that purpose are wanting in this case. 
In all cases in which a judgment debtor’s 
property is advertised for sale, be is liable 
to become poor which can scarcely be a 
ground for the appointment of a Receiver. 
The rule on that point is laid down in Order 
XL, rule 1, ar.d we do not see how the 
appointment can be considered just and con¬ 
venient in the present case. 

We, therefore, set aside the order and 
decree the appeal with costs of both Courts. 
We assess the hearing-feeat two gold mohurs. 

In A. No. 308 of 1911. 

This appeal is governed by the above judg¬ 
ment. 

In A. No. 530 of 1912. 

in consequence of the decision of appeals 
Nos. 208 and 308, tin's appeal no longer 
requires decision. It is dismissed without 
costs. 

Coxe, J.—1 agree. 

Appeal8 Nos. 208 4* 308 decreed] 

Appeal No. 530 di snx iused. 


BOMBAY RICH COURT. 

Original Civil Sin -N°*l02 of 1913. 

December 1$^ 1914. 

I 9 resent: — Mr. Justice Beaman. 

TRIBHOVANI) A S N A R 0 T AM DAS— 

Plaintiff 

versus 

ABDUL ALLY HAKIMJI PAGHD1VALLA 

AN l) OTH E US- -D K FEN DAN! 8. 

Insol reney —Cause of action—Survival—Properly 
vesting in Official Assignee—Insolvent incompetent 
t<> defend suit independently of Official Assignee. 

No cause of action survives against an insolvent 
"'hose interest in the plaint property has devolved 
upon the Otiicial Assignee The insolvent and the 
Official Assignee cannot both stand together on the 
array, and it the Official Assignee refuses to defend 
the suit, the insolvent cannot be allowed to do so 
independently of the Otiicial Assignee, [p. 607, 
col. 1 ] 

Messrs. Rustam Wadia , Kanga and Setalvad , 
for the Plaintiff. 

Messrs. Bahadurji t,nl Weldon f for 
Defendant No. 1, 
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JUDGMENT. - The facts material to the 
decision of the preliminary point are 
admitted to be these, that the suit a\ as 
brought against the first defendant and 
while the suit was pending and after an 
ex parte decree had been made against 
him, he became an insolvent. About a 
month after his insolvency, he applied to 
have the ex parte decree set aside and the 
matter was argued before Davar, J., without 
any mention being made of the defendant 
No. 1 having been adjudicated an insolvent. 
Davar, J., set aside the ex parte decree, 
and about a month later, it appears to 
have come to the plaintiffs knowledge that 
the defendant No. 1 was an insolvent. 
Correspondence with the Official Assignee 
followed. Leave seems to have been 
obtained to bring the Official Assignee on 
the record under Order XX IT, rule 10. 
That has been done. The Official Assignee 
subsequently refused to defend the suit. 
Defendant No. 1, however, has elected to 
defend independently of the Official Assignee 
and appears here by two Counsel. I he 
question is, whether he can be allowed to 

Notwithstanding the 
Sir Joseph Arnould 
re Hunt Mon net 
Mangir (1), upon 


defend the suit, 
elaborate decision of 
in the case of In 
Co. v. Bholagii 


which defendant No. l’s learned Counsel 
strongly relies, and the decision on the 
original side of the Calcutta High Court 
in the case of Chandmnl v. Banco Soondery 
JDossee (2), following Sir Joseph Arnould’s 
decision, it appears to me very clear, not 
only on principle but under the express 
words of our Statute, that no cause of 
action at present survives against defendant 
No. 1, and that the suit against him ought 
to be dismissed at once. It is a clear case 
of bis interest in the plaint property having 
devolved upon the Official Assignee. The 
Official Assignee has been made a party to 
this suit with the leave of the Court. It 
is obvious, then, that both he and the 
defendant No. 1, from whom the said interest 
has devolved upon him, cannot, in reason, 
both stand together on the array. The only 
nerson at present who possesses any interest 
whatever in this property from the point 
oi view of the plaint in the present suit is not 

(1) 1 Bom. H. C. R- 251. 

(2) 22 C. 269, 


the defendant No. 1, but the Official Assignee. 
It is, therefore, a case in which defendant 
No. 1 is being wrongly sued in the events that 
have happened and not a case in which it 
is unnecessary that the Official Assignee 
should be made a party defendant. 

The only question remaining to be answer¬ 
ed is, whether in thus dismissing the suit 
against the defendant No. 1 he should have 
his costs. Up to the appearance before my 
brother Davar, J., I see no reason why he 
should not have. But inasmuch as he there 
withheld from the learned Judge what ought 
to have been disclosed and what being dis¬ 
closed would have rendered his further 
appearance on the record unnecessary, in 
my opinion, he is not entitled to the costs 
of that or subsequent proceedings. 

I must, therefore, now dismiss the suit 
against defendant No. 1 with costs up to 
the application for the rule by Davar, J., 
and thereafter no order as to his costs. 

I may say that I believe that the object 
cf this strange procedure is simply to 
endeavour to get a decree from the Court 
in favour of defendant No. 1 without those 
who are supplying him with funds being 
under the risk of paying the plaintiff’s costs, 
should the plaintiff succeed ; for I under¬ 
stand no one has come forward to guarantee 
the Official Assignee’s costs, should the 
Official Assignee have defended the suit in 
place of defendant No. I. 


Suit dismissed. 


PUNJAB CHIEF COURT. 

Civil Miscellaneous Appeal No. 2489 

op 1918. 

February 16, 1915. 

Present :—Mr. Justice Shadi Lai. 

M u sa mmat FAT IMA— 0 b j e cto k— 

ApPELLxYNT 

versus 

Musamnmt RAN 1 —Petitioner—Respondent, 

Guardians and Wards Act (VIII of 1890J, ss. 7 
J7— Minoryiil — Re-marriage ofher mother—Welfare of 
minor—Cou rt not to proceed under Act where no necessi¬ 
ty exists for appointing guardian. 

The re-marriage of a mother is not a sufficient 
reason to deprive her of the custody of her children 
for the question in cases of guardianship always i s ’ 
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whether it is for the welfare <>!' tlie miner to appoint, 
a guardian. 11 is not for i lie Court to accept each 
and everv application made for t lie appoint men! of a 

guardian. 

Miscellaneous appeal from an order of the 
District Judge. Lahore, dated the 30tli 
October 1 II, appointing tie* respondent 

guardian of the minor. 

Mr. Knrrshi, for the Appel¬ 

lant. 

(Jhaudliri (,'hnhim Mn/nrmnimt , for the Re¬ 
spondent. 

JUDGMENT. —In this guardianship ease 
the learned District Judge has preferred the 
grandmother to the mother of the minor 
girls on the sole ground that she (mother) 
lias married again. He lias, however, omit¬ 
ted to consider the fact that the grandmother 
too has re-married, though there is nothing 
to show that her second husband is or is not 
a collateral of the first husband. 

Under section 17 of the Guardians and 
Wards Act, the Court in appointing the 
guardian of a minor is to he guided by 
what, consistently with the law to which 
the minor is subject, appears in the cir¬ 
cumstances h* be lor the wollarc of the 
minor. In this case having regard to the 
fact set out above. I do not think there was 
any necessity for taking action under the 
Act. It is not f"i* tin* Court to accept 
each and every application which is made 
to it for the appointment of agu ndiun. I 
have taken into ronsideral ion tlu* welfare ol 
the minors and l d > not think that any 
good would accrue b t \ separating them 
from their mother. I accordingly accept 
the appeal and reject the application <>| 
Mnssonniinf Rani for her appointment as 
guardian of tin* minor girls. The minors 
who have been removed from tin* custody 
of their mother must go hack to her. I 
direct the parties to hear their own costs 
in both the Courts. 

VrtHitni uliniCC'I. 


,g. N. DAR, H AUt 

• Vukil Mltfh Court. 


.ia 


\ 
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CALCUTTA HIGH COURT. 

Second Civil, Appeals Nos. 42b l of 1913 and 

7*2 to 120 ok 191-1. 

March 24, 1914. 

Presml :—Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beaehcroft. 

BEHAKl UAL MALL I K —Plaintiff— 

Appellant 

re is ns 

1MUYA NATH SARUAR and others— 

Defendants— Respon dents. 

Itengal Tenaneij Art ( I*/// of 1885), 103, 10.), 

srofir of — Rent, fair aml I'tjiiitohlr, selllenient oj - Co. 
sit a rre la mlItn'd, ti ppliriilion ol, whether ma t n tat liable — 
l,amllneil's challcagiitg rut eg, rfft el oj—Supreme 
in freest amongst lainllnrtl, partition oj — El) erf — 

He m rthi. 

An application under section 105 of tlie Bengal 
Tenancy Act for settlement of fair and equitable rent 
cannot be maintained at tlie instance of one out <f 
several joint landlords, it must be presented by tlie 
rut ire body of persons who are joint landlords, 
i p a00, col. 2.J 

There is a fundamental difference between the 
scope of section 103 and section 105. Section 103 
contemplates a record of existing facts, while 
section 105 contemplates an alteration of existing 
facts, [p 500, eol. 2.] 

M a It a enj Kumar Krishna Das f,aie v. Oirija Nath 
ling Sanlar, 3 hid. Cnx. 472; 10C 1 . L. J. -158, referred to. 

Where a landlord challenges the entry in the 
lieeord of Bights both as regards tlx* status of the 
defendant and the area of tlie land comprised in his 
holding, Indore the Revenue Ollieer, who is competent 
under section 1U5A, to try and decide 'such an issue 
before tlie settlement of fair and equitable rent under 
section 105 the proceeding is in essence one under 
section 105 and not under section 10t» of the Bengal 
Tenancy Act. . p. 510, col. 1.J 

The mere circumstance that one of his co sharers 
is not willing to join the plaintiff in an application 
for settlement of lair rent under section 105 does 
not dissolve the relationship ol joint landlords 
amongst themselves, although it need not he disputed 
ihat tin* relationship can bo severed by a partition ot 
the supi rior interest amongst the landlords or by the 
creation of independent contractual obligations 
bet ween each member of the body ot landlords on 
the one hand and the tenant on the other, jp. olO, 
cols. 1 and 2.j 

'The obvious remedy of a co-sharer landlord intend¬ 
ing to maintain a proceeding under section ldo, 
Bengal Tenancy Act, when other co-sharers do not 
join him, is either to effect a partition with his co¬ 
sharers or to have a common manager appointed; 
hut till this has been done, lie cannot maintain ft 
proceeding under section 105. Ip. olO, col. 2.J 

Appeals against Hie decrees of the Special 
Judge of Klmlnn, dated the 12th September 
1913, nfl'iiming those of the Settlement 
Oflicer of Klmli.it, dated the 31st July 1913. 

Hal u Jigcwhn Nath A f uklierjcc, for tbo 
Appellant. 
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JUDGMENT.—This appeal is directed 
against an order by which a Special Judge, 
under Chapter X of the Bengal Tenancy 
Act, has in concurrence with the Settlement 
Officer dismissed an application by a land¬ 
lord for settlement of fair and equitable 
rent under section 105 of the Bengal 
Tenancy Act. The applicant in his petition 
under section 105 stated that he had a one- 
fifth share in the revenue-paying estate of 
which eight other persons, who were joined 
as co-sharer defendants in these proceedings, 
held the remaining four-fifths share. The 
petitioner alleged that the tenant defendant 
had been recorded in the record-of-rights, 
which had been finally published on the 

15th May 1913, as a monrasi mokarari 
tenant in respect of a certain area, thus 
the tenant was really in occupation of a 
larger quantity of land than what was 
comprised in his tenancy, and that the rent 
was enhanceable. The petitioner further 
stated that his co-sharers had refused his 
invitation to join him in the application, 
because they were in collusion with the 
tenant defendant and were anxious to have 
improper gain. On -these allegations, the 
petitioner prayed that the Settlement Officer 
might settle fair and equitable rent payable 
by the tenant under section 105 of the 
Bengal Tenancy Act. The Settlement Officer 
dismissed the application on the ground, 
that it was barred under section 18b of the 

Bengal Tenancy Act- which provides that 
where two or more persons are joint land¬ 
lords, anything which the landlord is, under 
the Act, authorised to do must be done 
either by both or all those persons acting 
together or by an agent authorised to act 
on behalf of both or all of them. This 
order has been confirmed on appeal by the 
Special Judge. On the present appeal, the 

of the Special Judge has been 
substantially on three grounds, 
nameiy. first, that inasmuch as the. appellant 
had taken proceedings under section 103 or 
the Bengal Tenancy Act, he was competent 
alore to maintain a proceeding under sec¬ 
tion 105; secondly, that as the Settlement 
Officer was invited to settle fair and equ.t- 

1 rent after determination of the question 
% Ihe situs of the defendant and of the 
° f th f -ihe land in his possession, the 

proceeding «. Und ' r 


decision 

assailed 

namely, 


section 105 but rather fell within the scope 
of section 106 ; and, thirdly , that as the 
co-sharer landlords had acted in collusion 
with tlie tenant and had refused to join 
the plaintiff in the institution of a proceed¬ 
ing under section 106, there had been a 
severance of the co-tenancy by operation 
of law, and that the parties occupied the 
position of separate landlords. 

As regards the first contention, it may 
be conceded that section 103, as it stands 
in its amended form, authorises one or more 
of several proprietors to apply to a Settle¬ 
ment Officer to ascertain and record all or 
any of tlie particulars specified in section 
102 with respect to the estate of which 
he is a proprietor. But it is worthy of note 
that although the Legislature has amended 
section 103 so as to make section 188 no 
longer applicable to bar an application und^r 
that section by one or more of several joint 
proprietors, there has been no corresponding 
change in section 105. Section 105 speaks 
of an application for settlement of fair and 
equitable rent by either the landlord or the 
tenant. If the application is by the landlord, 
it must obviously be presented by the 
entire body of persons who are joint land¬ 
lords. It has been argued that this view 
is likely to cause hardship to innocent 
landlords, \sho are not able to obtain the 
concurrence of obstructive co-sharer landlords 
in the matter of an application under 
section 105. This, however, is a matter for 
tlie Legislature to consider. It is plain that 
there is a fundamental difference between 
the scope of section 103 and section 105. 
Section 103 contemplates a record of existing 
facts, while section 105 contemplates an 
alteration of existing facts ; the Legislature 
may well have thought that while a record 
of existing facts may be permitted to be 
made at the instance of one or more of 
several joint landlords, the existing facts 
should not be allowed to be altered at the 
instance of a co-sliarer landlord. But what¬ 
ever the reason may be for the obvious 
distinction between section 103 and sec- 
tic n 105, it is plain that, as pointed out 
in the case of Maharoj Kumar Krishna Das Law 
v. Girija Kaih Roy Sardar{\ ), they do not stand 
on the same footing and, that, notwithstandin g 

( 1 ) 3 Ind. Cas. 472; 10 C. L. J. 458. 
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the amendment of section 103, tlie rule still 

holds good that an application under sec¬ 
tion 10*) for settlement of fair and equitable 
rent cannot be maintained at the instance 
«»f nne out of several joint landlords. 

As regards the scroud contention, it is 
plain that the question is not affected by 
the circumstance that in this particular 
case the landlord challenges the entry in 
the Record of Rights both as regards the 
status of the defendant and the area of the 
land comprised in his holding. Under .sec¬ 
tion 105A the Revenue Otlicer is competent 
to try and decide such an issue before 
the settlement of fair and equitable rent 
under section 105. Consequently, the pro¬ 
ceeding is in essence what it purports to 
be. namely, a proceeding under section 105 
for settlement of fair and equitable rent. 


As regards the thin! <•< ntention, we are 
unable to appreciate the argument that there 
has been a severance of joint tenancy amongst 
the landlords, because one or more of them 
has acted in collusion with thetenant. Reli¬ 
ance has been placed upon a familiar class of 
cases, of which the decisions in Vnnchanmi 
Raaerji v. Raj Kumar (Inhu (2), Matnnghu 
[his; s/ v. Ram Idas (3), Sailemlrn Sath x.Karali 
('ham Si ugh (I) ami llhuhntariai Vast v. 
EkalAmr Mafiftt (5) may be taken as examples, 
which it was held that where a tenant has 
agreed to allow one of several co-sharer 
landlords to deal with him as if that co- 
sharer was bis sole landlord, without regard 
to the interest of the other co-sharers, the 
effect is to create a separate tenancy under 
such a fractional co-sharer so as to render 
section lbb inapplicable. This principle is 
of no assistance to the applicant before us. 

, It may also be conceded that joint landlords 
may cease to be joint as laid down in 
Rojnaeuin v. Ekadasi (G). But the mere 
circumstance that one of his co-sharers is 
not willing to join the plaintiff in an ap¬ 
plication for settlement of fair rent under 
section 105. does not dissolve the relationship 
of joint landlords anion *1 themselves, al¬ 
though it need m l be disputed that the 
relationship can be severed by a partition of 


(2) H) C. (GO. 

(а) 7 C. W. X. 0». 

(-D 2 C. L. J. SH4. 

(5) 5 C. L. J. 235; 2 51. b. T 1 jo. 

(б) 27 C. 479; 4 C. W. N. 494. 


the superior interest amongst the landlords 
or by the creation of independent contractual 
obligations between each member of the body 
of landlords on the one hand and the 
tenant on the other. We are consequently 
of opinion that the plaintiff and his co-sharer 
landlords are still joint landlords within the 
meaning of section 188 of the Bengal 
Tenancy Act. This, indeed, is the view upon 
which the present proceedings are founded. 
If it had been the case of the plaintiff that 
he was the sole landlord of the tenant 
defendant, the presence of the persons 
described as co-sharer defendants would be 
meaningless, and the explanations volunteered 
as to why they did not appear as co-plaintiffs 
would be equally superfluous. Tlie obvious 
remedy of the plaintiff is either to effect 
a partition with his co-sharers or to have 
a comm n manager appointed ; but till this 
has been done, he cannot, maintain a pro¬ 
ceeding under section 105. 

The result is that the decree of the 
Special Judge must be affirmed and this 
appeal dismissed. 

This judgment, it is conceded, will govern 
the other appeals (Nos. 72 to 120 of 1914), 

which are accordingly dismissed. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2212 or 1912. 

December 11, 1914. 

I*reseat :—Mr. Justice 1). Cbatterjee and 

Mr. Justice Mullick. 

KHETTEUMANI DA SI— Defendant No. 1 

- Appellant 

versus 

.11 BAN KRISHNA KUNDOO and others— 

PLAlNTIEFS— RkSI’ON dents. 
liemjtd ’]\'utiney Act (17// of lS85),s.>\ 52 (b\179, 188 
— .Joint tenants—Suit hij a co.shacee-tcnaut, validity 
<>i Abatement of rent —Dihi cion, area reduced by — 
Knludiat, consti action of —Mourasi mokarnri settle • 
ment , nature of. 

Section 188 of the Hengal Tenancy Act has 
mi reference to joint tenants and does not prevent 
a eo-sliarer-tenant from bringing n suit authorised 
by the Act unless his other co-sharers join him as 
plaintiffs, fp. nil, col. 2.] 

Bhnof,endro Narnia Dutt v. Fomon Krishna Vutt } 

27 C. 417; 4 C. W.N. 107, followed. 
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Jnthidra Xath Choicdhuri v. Prasaunu Kuni'ir 
Bcmorji, 8 In cl. Cas. 8-12 (F. C.h 13 C. L J. 51; 38 
C. W. 270: M. L.T. 1: 13 Bom. L. R. I; 15 C. \V. N. 
74; 21 M. L. J 92; (1911) 2 M. W. N. 119: 8 A. L. J. 1, 
distinguished. 

In a Mourasi J lokaran Settlement the most 
reasonable construction is that the tenant agreed 
not to claim reduction on the ground of diluvion. 
[p. 512, col. 1.] 

The Sundarbans is a permanently settled area 
aud permanent leases have been granted by the 
Government in respect thereof, [p. 512, col. I.] 

Tminslia B hi v. Ashutosli l)hur , 4 0. W. N. 513, 
at p. 517, referred to and followed. 

A permanent lease from a person who has 
made permanent improvement on the property con¬ 
fers permanent rights on the lessee, i p. 512, col. 2.] 

Where a covenant is authorised by section 179 
of the Bengal Tenancy Act, its validity cannot 
be impeached, [p. 512, col. 2.] 

Appeal against the decree of the District 
Judge of Alipur, dated the 18th June 1912, 
reversing that of the 3rd Subordinate Judge 
of Alipur, dated the 19th August 1911. 

Babus Nil Madliab Bose and Sarat Chundra 
G'.osli , for the Appellant. 

Babus Biraj Mohan Mojunidar , Moh ini Mohan 
Ghatterjee and Amarendra Bliusan Whose , for 
the Respondents. 

JUDGMENT. 


D. Chattkhjeb, J.—The predecessors-in- 
nterest of the plaintiffs and the proforma 
defendants took a mourasi mokarari lease of 
ibout 2,200 bighas of land in two plots, 
Dne of 800 bighas and the other of 1,400 
bighas in the Sunderbans from the pre- 
iecessor-in-interest of the appellant and 
3 xecuted a kabuliat dated the 23rd. of April 
1890. Under the terms of the kabuliat 
there was a measurement in 1303 B. S. 
made by a Civil Court Amin and the 
mokarari was fixed at the full stipulated 
rate of 12| annas per bigha on the quantity 
of land found. The plaintiffs, who by an 
amicable arrangement with the pro forma 
defendants hold the smaller plot, have 
brought the present suit for abatement of 
rent under section 52 ( b ) of the Bengal 
Tenancy Act in respect of the whole tenure, 
on the allegation that there bad been a re- 
duction of about 600 bighas . in the . area 
of the entire tenure by diluvion and joined 
the pro forma defendants as parties on the 
ground that they had refused to join as 
•nl amt iff s The mam objections to the suit 
pressed 'on behalf of the appellant are : 


(1) That the present suit for abatement 
is not maintainable by the plaintiffs alone; 
as they j re admittedly part-owners of the 
tenure, and section 188 of the Bengal Tenancy 
Act is a bar to the suit ; (2) that under 
the express terms of the kabuliat the plaintiffs 
are debarred from bringing a suit for abate¬ 
ment on the ground of diluvion. 

The first objection is easily disposed of. 
Section 188 of the Bengal Tenancy Act 
prevents a co-sharer landlord from bringing 
any suit authorised by the Act unless his 
other co-sharers join him as plaintiffs. This 
section has no reference to joint tenants 
and cannot be applied by analogy to a 
co-sharer tenant who brings a suit autho¬ 
rised by the Act. This view is supported 
by an opinion expressed by Sir Francis 

Maclean, Chief Justice, and Banerjee, J., in 
the case of Bhoopendra Narain Dutt v. Roman 
Krishna Butt (1). The decision of the Privy 
Council in the case of Jatindra Xath Choir - 
dhnri v. Prasanna Kumar Banerji (2) has 
reference to a suit for enhancement by a 
co-sharer landlord and cannot be called in aid 
of the appellant's plea. 

Then as to the second point, 1 he con¬ 
dition in the kabuliat is: “ we shall not 
object to the payment of rent on the ground 
of drought, inundation, death, desertion, 
overflow of saltwater, diluviation by river, 
etc.” The learned Judge has got over this 
clause by holding that it refers to temporary 
impediment to the realization of rent and 
could not have been meant to apply to a 
permanent reducat ion of the area. The 
document, however, does not seem to make 
any distinction between temporary and 
permanent impediments. The judgment of 
the learned Judge has been supported by 
an ingenious argument advanced by the 
learned Vakil for the respondent. He frgued 
first that the clause in question prevents 
the tenant from objecting to the payment 
of rent and cannot stand in the way of 
his bringing a suit for abatement, and, 
secondly, that the Sunderbans not being a 
permanently settled area, section 179 of the 
Bengal Tenancy Act has no application 


0) 27 C. -117; 4 C. W. N. 107. 

(2) 8 Ind. Cas. 842 (P. C.) ; 13 0. L. J.5I-39 C 
270; 9 M. L. T. 1; 13 Bom L. R. 1; 15 C. W N 74- 2 
M. L. J. 92; (1911) 2 AT. AY. N. 119; 8 A. L J 1 
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and the covenant in the lease, if it bears 
the meaning contended for by the appellant, 
is inconsistent with the provisions of section 
72 and is. therefore, void under section 28 
of the Contract Act. As regards the first 
branch of this argument L do not think 
it is sound. The only objection that the 
tenant could make on account of diluvhm 
would be one of reduction of rent and seeing 
that the settlement is a nwnn/si mnkurart one, 
the most reasonable construction is that the 
tenant agreed not to claim reduction on the 
ground of diluvion. As regards the second 
branch of the argument it assumes that the 
Sunderbans is not a permanently settled area, 
'['he learned Vakil for the appellant states 
that the appellant has got a permanent 
lease from the (iovernment, but the learned 
Vakil for the lespondent does not ultimately 
admit this, although he at first said that 
the lease of the appellant was of a perma¬ 
nent character. The learned Judge says: 
“ The tenure being numerous in the Sunder¬ 
bans, cannot in view of section 18, Regula¬ 
tion ill of l£2b, be held to be a permanent 
tenure." 1 do not quite understand what 
the learned Judge means. The section 
provides that the Sunderbans should be 
considered to he the property of the State 
not included in the arrangements of the 
Perpetual Settlement and the (lovei nor-( lener- 
al in Council shall be competent to make 
grants of leases as heretofore, etc. 'Hie 
section, therefore, does not ignore or invali¬ 
date any grants made by the < iovernment 
before lb2£ and authorises further grants. 
In the Case of Tnmaxhn lit to v. . 1 shnlus/i 
Jjtutr (8>, Mr. Justice Ikmerjee is reported 
to have said: " l ought to add that though 
certain portions of Regulation III ol 1*2S 
go to show that the Sunderbans, up to 
that date, continued the property of the State 
and had not been parinanently settled witbany 
one, that was intended to be said generally 
with regard to the tract of country known as 
Sunderbans taken as a whole, and it could 
not have been intended to undo the effect 
of any lease granted by any duly consti¬ 
tuted Revenue Authority." The learned 
Judge i> wrong, therefore, in holding that 
there could not be a permanent tenure in 


the Sunderbans. 
v, Ashutosh Dltur 


The case of Taut ash a Bibi 
(8) further supports the 


contention that a part of the Sunderbans 
would be a permanently settled area even 
if settled after 1798, the definition in clause 
12 of section 8 of the Bengal Tenancy Act 
notwithstanding. The question, therefore, is 
whether the appellants had a permanent 
lease from the (iovernment in respect of the 
estate a part of which they settled with the 
predecessor of the plaintiffs. 1 think the 
matter was never contested in the Court 
below and was at first admitted in the Court. 
The kabntint mentions the property of the 
appellant as zrmiin/ai i bit uhad gntihara touzi 
Hiehal No. 187-1, and the very fact that the 
plaintiffs and proforma defendants have taken 
a permanent lease from a person who had 
made permanent improvements on the pro¬ 
perty is an indication that the appellant 
had permanent rights. In any case the 
patta contains the condition and it is for 
the party who impeaches its legality to make 
out his case. The respondent has not in 
this case shown that the property is not 
in a permanently settled area and he cannot 
ask us to make a remand for a further inves¬ 
tigation on that point. 1 think the covenant 
is authorized by section 179 of the Bengal 
Tenancy Act and the plaintiff cannot impeach 
its validity. In the view of the case I 
think the appeal should be allowed and 
the suit ought to be dismissed with costs in 
all Courts. 

An application has been made by ore of the 
pro forma defendants who was made a co¬ 
plaintiff in the Court below to be allowed to 
withdraw from the suit. If be is allowed to 
do so, he must continue as a proforma defend¬ 
ant. In the view that 1 take of the case, 
however, it is not necessary to pass any order 

on this application. 

Mru.UK, J. —I agree. 

Appeal allowed; Suit ih$)iu*sed. 


(3) 4 C. W. N. 5!3 at p. .7.7- 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Petition No. 26B of 1914. 

May 13, 1914. 

Present :—Mr. Stanyon, A. J. C. 
GOPAL —Applicant 


versus 

EMPE ROR —Respondent. 

Criminal Procedure Code (Act I' of 1X984. 


» 


ip; 


y. 


4/6, 53 /—Requisites of legal sanction —Notice to accused, 
whether necessary —Judicial proceeding , scope of — 
Talcing action on extra-judicial information, legality of. 

A sanction for prosecution which is not addressed 
to any one in particular, and does not, as far as 
practicable, specify the Court or other place in which 
and the occasion on which the offence was committed, 
is not a legal sanction under section 195 of the 
Criminal Procedure Code. [p. 515, col. 1.1 

A Court, acting under section 195 (/>), is competent 
to, and in a proper case should, give notice and make 
inquiry before granting sanction, but the law does 
not compel the giving of notice or the holding of any 
inquiry before granting sanction. ’ p. 5 4, col. 2.; 

Section 537 of the Code can only be used to repair 
irregularities which have not occasioned any failure 
of justice. It cannot make legal that which is 
illegal, j p. 516, col. 1. j 

The offence for which a prosecution can be ordered, 
under section 476 of the Criminal Procedure Code, 
must have been either committed before the Court 
making the order or brought to its notice in the course 
of a judicial proceeding pending before it. [p. 516, 
cols. 1 & 2.] 

The calling up of a record under section 476 of the 
Criminal Procedure Code and the subsequent 
examination thereof do not constitute a “judicial 
proceeding” within the meaning of that phrase in the 
Code. [p. 516, col, 2.] 

In re Subbaiaya Vathyar , 15 M. L. J. 489; 
3 Cr. L. J. 118; 2 Weir 599, followed. 

A Magistrate taking action in respect of an offence 
notilied to him extra-judicially commits an illegality 
not curable by section 537 of the Code. [p. 516, col. 2.J 

Criminal revision against an order passed 
by the District Magistrate, Buldana, dated 
the 8tli April 1914. 

Mr. M. R. Dixit, for the Applicant. 

Mr. G. P. Dick , for the Respondent. 

JUDGMENT.—It is necessary to state 
the material facts of this case. On the 25th 
November 1912 a woman, named Sita Bai, 

a bullock cart belonging 
and was seriously injured, 
fractured. This incident 
having been reported by the village patel 
to the Tahsildar of Jalgaon, the latter 
passed it on to the Police for necessary 
action. This resulted in an investigation 
by Sub-Inspector Gopal Sakharam, who is 
the applicant now before me. On the 29th 
November 1912 he placed Balu, the son of 


was ran over by 
to one Waliedan 
three ribs being 


the cart-owner Wahedan, before the 
Tahsildar for trial in respect of an offence 
punishable under section 279 of the Indian 
Penal Code, it being alleged that Balu 
was driving the cart when Sita Bai was 
run over. This case was registered as No. 129 
of 1912 on the file of the Tahsildar who 
was a Magistrate of the 2nd Class at Jalgaon. 
The case was compounded and the accused 
discharged on the J2th December 1912. 

Subsequently, a departmental inquiry 
into the conduct of the Tahsildar, Mahomed 
Sirajuddin, was set on foot, and, in the 
course of this inquiry, the conduct of 
Sub-Inspector Gopal Sakharam came under 
suspicion and lie was suspended. An 
inquiry was then made, inter alia, into the 
facts of Case No. 129 of 1912 above 
mentioned, which led the Assistant Super¬ 
intendent of Police in charge of it to believe 
that, when the cart ran over Sita Bai 
the persons in it were Parshia and Purnia' 
and not Balu, and that the case against 
Balu, and the evidence given by Sita Bai 
and others in support of it, had been 
fabricated by Sub-Inspector Gopal Sakharam 
The matter was reported to the District 
Magistrate, who, on the 18th November 
1913, made the following order:_ 

“it appears from the papers received 
from the District Superintendent of Police 
that Sub-Inspector Gopal Sakharam under 
suspension has committed an offence under 
section 193,114, Indian Penal Code. I 
therefore, sanction his prosecution for 
abetment of false evidence. The Prosecuting 
Sub-Inspector, Khamgaon is appointed Public 
Prosecutor in the case. He should arrange 
to lay the complaint as usual.” 

This order was apparently sent to the 
District Superintendent of Police, who 
on the 21st November 1913, endorsed it 

on to the prosecuting Sub-Inspector at 
Khamgaon thus :— 

The papers are herewith sent You 
should lay a complaint as directed.” 

It will be seen that neither the order 
of the District Magistrate nor the endorse¬ 
ment of the District Superintendent gave 
the smallest clue to the allegations upon 
which the charge under section 114 read 
with section 193 of the Indian Penal Code 
was to he based. The Prosecuting Suhf 
Inspector was left to evolve the offence 
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from the departmentn 1 inquiry papers stmt 
to ]jin i and to exhibit tlio ."June ns the 
offence to which the so-called sanction of 
tlie District Magistrate referred, it is not 
surprising 1 under the ciicumstai ccs that he 
did nothing of tie kind in the shape of 
a forma] complaint. He took the papers to 
the Sub-Divisional Magistrate of Klamgai n 
on the 29th Nr verni er 1913. r l'l at authority 
sill milted a memorandum t<» the District 
Magistrate, pointing out that he was dis- 
qualifed from trying the case, 1 realise le 
had taken part in the inquiries against the 
Suh-1 nspector and reported unfav< nrnhly on 
him. On the 3rd December 101-4 the District. 
Magistrate endorsed on this memorandum as 
follows : — 

District Superintendent of Police, 

Phase lave the ease challaied in tie 
Court of Mr. Blurt, Sub-Divisional A.agis- 
trate, Malknpnr, who will try it. ” 

On tie -lih Decin.l-er 1918, the District 
Sup ei intendent of Police endorsed the older 
on to some Prosecuting Jnsjictorin these 

words :— 

Ph ase lay a r< mplaint before Mr. 131.at, 
Extra Assistant Commissioner*. ’’ 

I he Prosecuting Inspirt' r, now appointed 
to initiate the pn endings, was apjarenlly 
Air. Kaghonath Dass of lluldana. He also 
did not draw up any written conij laint. 
He appeared with his jajeis lofiie the 
Aiagishnte appointed to try the case aid 
was examined on < ath as a complainant, 
aid told the s t < i y which he f< m d ini he 
japiis sent to him, not one word (1 his 
deposition I c*ii g legal evidence. However, 
the stall ment was a valid c« mplaii t, aid 
tie Magistrate imiuhd to take cogniz¬ 
ance of the case on it. The P rosccuti ng 
Ihsii-ctnr tiled a list cl his witnissis on 
the 1 CM h Lhcc n her It ]»>, ai d the Mag r is- 
trate issued innss and l.xid the 19ilr 
Decimler 1913 hr- the trial. On that thy 
the accused }ij ] land and a> k( d li r an ail- 
jtuii.n.int mi the gnr.id that le lad 
a p| (a led against lie sai.chi n giant id ly 
the District Magistrate. 'I his ap|li<atiin 
was allowed, aid lie case was adjiun.id 
to 11. e 24th January It «14. licit ic it ei uld 
le taken up again, l) e ucod was e ailed up 
by ti e Ciuit of Se sains. On the Dili 
January 9 4 t he le aired Scssri is Judge re¬ 
voked the sanction, Lut it was net nil il.e 


2nd A; r :1 1014 Hint the record found its 
way hack to the Suh-Divisional Magistrate, 
who, on the fc llowing day, closed the 
trial and discharged the accused. 

The learned Sessions Judge wrote:— 

44 It is impossible to sustain this sanction. 
The learned District "Magistrate made no 
enquiry and gave no notice t) the Sub- 
Jnspcefnr concerned of the pn cetdings, if 
any, taken under section 195, Crimii al 
Prtccdnie Code. He merely reters to some 
Police papers and bases his sanction on 
them as if it was an executive order 
given on some miscellaneous matter. It 
should have been based either on the 
re cor I of the judicial proceeding in which 
the perjury is said to have been com¬ 
mitted, or, if the record hy itself does 
not disclose any such offence, on the result 
of an inquiry made by himself.” 

It appears to he manifest that so far 
the learned Sessions Judge both misinter¬ 
preted the law and misapprehended the 
facts. Assuming the proceedings of the 
District Al agist rate to have been under 
section 195 of the Criminal Procedure 
Code, that section did not require him to 
give any notice to the accused or hold 
any independent inquiry before giving 
sanction : Krishna mind Das v. Hari Bora 
(1); Manga I\am v. Bohari (2); Queen- 
Kn: press v. Sheikh Beari (3); In lho. matter of 
domain ('0. No doubt, a Court acting under 
section 195 (/>) is competent to, and in a 
jro| (r rase should, give notice aid make 
iiquiry bob re granting sanction: Krdmnath 

] i (is v. Mi lush thunder (5): Qwen-En press 
v Mofhn (6\ Shashi Kumar Dcy v. Shashi 
Kumar Dnj (7); and ir: some cases the failure 
to give notice might he a sufficient ground bir 
rco king sanction: J’ampapnti v. Svhha Sostn 
(b). Put the law does not compel the giv-ng 
of notice or the bolding of any inquiry 
before planting sanction. There was no 
obnige against the Sub-Inspector of having 


t n ' 2 (\ 58. 

(2) ISA. 358; 2 Weir 181. 

U-0 10 ; 2 U oil* 21 7. a 

t O -<> Al. 592. 

o*») ns c\ Mil. 

to, L(| M. ; :■T ; 2 Weir 175; 7 Al. b. J. 3D. 
(7) 19 C.:M5. 

(b) 1.3 Al. 2.C; 2 Weir lb(5, 
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himself given any false evidence in the 
aforesaid Case No. 120 of l9r2, bat of 
having committed the offence of abetment 
of false evidence out of Court, and been 
present while the abettors committed in 
Court the act abetted. The judicial pro¬ 
ceedings contain no trace of the act of 
abetment, which depended for proof upon 
facts discovered by subsequent inquiry: and 
if that inquiry statistied the District 
Magistrate that a prima facie case of abetment 
was made out, since such abetment was 
committed in relation to a proceeding in the 
Court of the Tahsildar, the District Magis¬ 
trate, as a Court to which the Tahsildar as 
a Magistrate was subordinate, was com¬ 
petent to give sanction under section 195 (1) 
(5) read with sub-section (3). 

The learned Sessions Judge was on firmer 
ground when he condemned the sanction as 
bad for non-compliance with the imperative 
provisions of sub-section (4) of section 195: 
and his revocal ion of the so-called 'sanction” 
on that ground was quite legal though, as I 
shall hereafter show, inexpedient. A sanc¬ 
tion for prosecution which is not addressed to 
any one in particular and does not, as far as 
practicable, specify the Court or other place 
in which, and the occasion on which, the 
offence was committed, is certainly not a 
legal sanction under section 195 of the 
Criminal Procedure Code. But having 
legally revoked the “sanction, ” the learned 
Sessions Judge added to the medley and 
confusion by making 1 the wholly unnecessary 
observation that “this revocation is no bar to 
a complaint being made under section 476, 
Criminal Procedure Code, after a proper 
inquiry.” How that section could legally be 
used in a case where the offence of abetment 
was neither committed before the District 
Magistrate nor brought under his notice in 
the course of a judicial proceeding, the 
learned Sessions Judge did not point out. 

As might have been foreseen, the ob¬ 
servation misled the District Magistrate into 
an illegal use of section 476. He sent for 
the record of Case No. U9 of 1912. Having 
nernsed it, he decided to examine certain 
witnesses and so, after obtaining the 
pressure of the aecnsed, on the 8th April 
1914 he made an order, whereof it is only 
necessary to quote the following passage;— 


I think the inquiry held under section 
476, Criminal Procedure Code, shows prima 
Jncie that Gopal Sakharam at the time of 
dial!fining Criminal Case No. 129 of 1912 
before the (illegible) of the 2nd Class Magis¬ 
trate, Jalgaon, fabricated and abetted the 
fabrication of false evidence in a judicial 
proceeding. I, therefore, direct that lie be 
prosecuted under that section and proceeded 
against according to law.” 

The case was sent to, and the accused was 
bound over to appear before, the Sub- 
Divisional Magistrate of Malkapur, who 
took it up, as on complaint made by the District 
Magistrate, on the 14th April 1914; but 
further proceedings were held in abeyance 
by the prosecution, apparently owing to the 
present application for revision of the order 
of the 8th April 19i4 having been pre¬ 
ferred. 

I have stated that the order of the Sessions 
Judge revoking the sanction was inexpedient. 
When the case reached him, a detailed com¬ 
plaint against the accused had already been 
recorded, and though the sanction for the 
prosecution was had in form, there is no 
doubt that the case presented in the state¬ 
ment of tire Prosecuting Inspector was the 
case which the District Magistrate intended to 
sanction. He undoubtedly had jurisdiction 
to give a sanction under section 195 of the 
Criminal Procedure Code. His failure to 
comply with the provisions of that section 
was an irregularity which, having regard to 
section 537 (5) of the same Code, did not 
affect the validity of the order of the Sub- 
Divisonal Magistrate for the issue of process 
against the accused, and the progress of the 
trial which had already been made before 
the Sessions Judge set aside the sanction. 
The revocation of the saction was, I think, 
rig-litly interpreted to involve a setting aside 
of all proceedings taken under that sanction, 
and though this was not illegal, section 
537 being subject to all earlier provisions 
in the Code, including section 195 (6), the 
learned Sessions Judge would have done well, 
in this particular case, to have pointed out 
the irregularity in the sanction and allowed 
the trial to proceed. How ever, 1 have not been 
asked to revise the order of the Sessions Judge, 
nor docs it involve any error of law which 
would justify me in doing so. 

But the subsequent proceedings of th© 
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Pi>(rict Magistrate purporting to be under 
vert it 111 47b 11 f the Criminal Procedure Code 
a re not merely irregular—they are without 
jurisdietion and illegal: and section 5• ► 7 cannot 
save such proceedings. That section can 
only he used to repair irregularities which 
have not occasioned any failure of justice, it 
cannot make legal that which is illegal, as 
pointed out l»y the Privy Council in /V'5- 
ru'i nm mu Ayy>ir v. Kiuy-E in jtemr (9). 

Jurisdiction to act under section T71> is given 
hy tl e express tern s of thesection in respect 
of offences committed in the presence 
of the Court exercising the jurisdiction, 
or brought to its notice in the course of a 
judicial proceeding. There has been some 
conflict of opinion between the several High 
Courts in India (") as to the Court which 
can proceed under the section, and (/>) as to 
the time within which t he jurisdiction is to 
he exercised. In Calcutta and Madras the 
view has prevailed that the word Court in 
.section I-7b means the Judge who tries the 
cat* in the course of which the offence is com¬ 
mitted or brought to notice, and that the 
power to order prosecution must he exercised 
immediately after the conclusion of the case, 
so as to he a part of the same proceeding: 
JJnjn Sni</h v. I',‘mi» n>r { 11) >, . 1 /’////himnil 1’ilhn 
\. in fn i "/• ill ), In i'r lull/nnnhdhl Sitluh 

(12 b all of which are Pull Pencil decisions. 
In Wo m bay and Allahabad the opinion is 
that the section imposes no time limit, and 
that the woid Court’ is not routined to the 
individual Judge before whom the olio nee 
was committed, but includes his successors 
and also Courts to which he ,s subordinate: 
In rr Lnh's/i iii • '/.v Lulu (Ifi ii’nr I'msiiil 

V. Enn» fm (Id), l\ miihi I’nislnnl \. 

I'Jnnirmr (15). Will all the High Courts 
are agreed that the offence l’<n which a pro¬ 
secution can he ordered under section id b 


fd 25 M. fib 1) .M. L. .1. 244; 4 limn. r.. u. io ; 4 
C. \V. N. HJli: 2S I. A. 257 ( 1 > . CA; 2 Weir 271. 
vio 41 .Vii: 5 c. h. .1. 5 us ; iii*. w. x. .-os; 5 

Cr. b. .1. 4‘iv 2 M L I . 2* IS ( I’. 15.;. 

(11) 1 I ml. .V.I7; :t2 .M. It*; 1 M. b. T. 10 1; ‘0 Cr. 

I.. •!. 4 1 : Id .M. I,. .1. 12 

(12) 41 M. 1 10; 7 Cr b. .1. r» I 4 ,\|. L. T. 70; 17 M. 
L. J. :>s 1 

(14) 42 Ji. 1M; 7 Cr. b. .1.45; ;{ M. L. T. 1 1C; 10 
Jlmn. L. it. is. 

(14) 1 J ml. Cas. ol(i ; G A. L. J. 4<i:* ; d Cr. h. .). 20. 

(15) U lad. Cas. Id7; 8 A. 1,. J. 2-10; 12 Cr. L. J. <*4; 

44 A. acG. 


must have been either committed before the 
Court making the order or brought to its 
notice in the course of a judicial proceeding 
pending before it. There is, and can be, no 
difference of opinion on this point, because the 
language of the section is perfectly plain. In 
the present case the alleged abetment of false 
evidence for which the District Magistrate 
wishes to prosecute the present applicant 
was admittedly not committed before Iris 
Court, and we have his own order of the i8th 
December Ibid to show that it was brought 
to his notice in a Police report, and not in 
the course of any judicial proceeding then 
pending before him. He could not afterwards 
set up a judicial proceeding for the purpose 
«»f again informing himself of what he 
already knew, so as artificially to create for 
himself jurisdiction under section 47b. That 
would be a reducing of the law to absurdity. 
In respect of an offence already notified to 
him extra-jndicially, he could not have 
jurisdiction to proceed under section 47b. 


Wut, let it be assumed, for the sake of 
argument, that the District Magistrate 
could close his eyes to the notice of the 
alleged offence already given to him by 
the Police in a departmental report and 
could look for a fresh notice in the course 
nf a judicial proceeding, it is still manifest 
that he never received any such notice. In 
showing cause against the lule issued to 
him the learned District Magistrate seems to 
suggest that his calling up of the record of 
Paso No. 1-9 of 191*2 aforesaid was a 
’ judicial proceeding. I am very clear 
that the calling lip of a record under that 
section and the subsequent ^ examination 
thereof do not constitute a “judicial pro¬ 
ceeding” within the meaning of that phrase 
in the Code of Criminal Procedure. It 
may be conceded that the delinition—if it 
can best) called—of a “judicial proceeding” 


given in section 4 (/a) of the Criminal 
Procedure Cede is not exhaustive ; but 
common sense draws an easy distinction 
between the executive, or administrative, 
and the judicial powers and procedure of 
a Court. Every superior Court constantly 
examines the records of the Courts sub¬ 
ordinate to it. This is an administrative 
act. On making such examination it mayor 
may not tind an error calling for interference 
in revision. In the former event, it registers 
a case and enters upon a judicial proceed* 
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ing : in the latter, it returns the records 
generally without any note thereon, and no 
judicial proceeding takes place. In Sung ilia 
Pillai v. The District Magistrate of Tnchino- 
pohf (16) the Court refused to decide whether 
an order passed after and as the result of 
an examination of records called up under 
section 435 aforesaid was a judicial pro¬ 
ceeding. But in In re Subbaraya Vathyar (17) 
it was held that the calling up of records 
under section 4 ~.I *v is not a judicial pro¬ 
ceeding from which jurisdiction to act under 
section 476 could be obtained, and in this 
view I concur. 

But I go further in this case. Even if 

the act of the District Magistrate in sending 

for the record of Case No. 129 of 1912 

aforesaid and perusing the same was a 

judicial proceeding, such perusal did not 

bring to his notice that the witnesses in 

the case had given false evidence. The 

present 

circum- 

record. 

District 

inquiry 


whole of the case against the 
accused rests on statements and 
stances entirely outside that 
Yet on perusing that record the 
Magistrate proceeded to hold an 
under section 476. That was ultra vires. It 
is true that this inquiry was made judicially 
and disclosed evidence of the alleged 
offence • but a Court cannot take action 
under section 476, for the purpose of 
obtaining notice of the offence to oe dealt 
with under that section. It must have such 
notice, before it can legally make any inquiry 
under that section. 

For all these reasons it is manifest that 
the proceedings of the District Magistrate 
under section 476 of the Criminal Procedure 
Code were ultra vires, and the illegality 
cannot be cured by applying section 537 of 
that Code. It is to be regretted that a 
prosecution deemed advisable by the District 
authorities should be blocked in this way : 
but such obstruction is inevitable it the 

plain provisions of the law are not followed. 

The District Magistrate did not follow the 
simple provisions laid down in section 19o 
!Lhe once ordered the filing of a complaint 
and subsequently a Police challan in the 
same case -an 1 altogether the procedure 

b “ been cental .»1 «•*"*•'”■ S "* ly 

(1(5, 2r» M. 639; 2 'Veil- 599. 

(l7 ) 15 It. L. J. 4SP; 3 Cr b. J. 118, 


it was simple enough for some official— 
preferably not a Public Prosecutor—to draw 
up a complaint of the offence charged, 
with details as to time and place, and 
apply to the District Magistrate to sanction 
the presentation of the same, and having 
obtained it, to file the complaint before the 
proper Magistrate in the usual way. I do 
not undertake to advise the course which 
the District Magistrate should now follow. 
The law is clear and simple, and he has 
opportunity for obtaining legal advice there¬ 
on. The proceedings of the District Magis¬ 
trate under section 176 of the Criminal 
Procedure Code, and all proceedings arising 
out of his order of the 8th April 1914, 
are hereby set aside as illegal, and the 
applicant is discharged from all liability to 
appear and answer to the case instituted 
under the order of the 8th April 1914. If 
further action against him in respect of the 
alleged offence is deemed advisable, it must 
be taken in accordance with law. 

Decision allowed. 


BOMBAY HIGH COURT. 

Criminal Revision Petition No. 404 of 1914. 

February 10, 1915. 

Present :— Mr. Justice Heaton and 
Mr. Justice Shah. 

ADURJI and Brothers—Acccjskd • 

versus 

E M PERO R—P ros e outo r . 

Bombay District Municipalities Act (Bom. Act III of 
1901 , s. 96 Using room built as shop for residential 
purposes—“Conversion of any buildingmeaning of. 

The words “conversion of any building”, in Expla¬ 
nation to section 96 of the District Municipalities Act, 
necessarily imply some change in the building itself 
and, therefore, they do not cover a case where 
tlic building remains absolutely unchanged and the 
only thing that is changed is the use or occupation to 
which the building is put. [p. 518, cols. 1 & £.] 

Criminal application for revision from 
an order passed by the first Class Magis¬ 
trate of Karad, varying the conviction but 
confirming the sentence passed by the 
second Class Magistrate of Medha. 

Mr. Coyaji (with him Messrs, llatanlal- 
Panchhoddas and K. JJ. Kelhav), for the 
Applicants, 
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room, 

shop, 

v.m. 


Mr. Strongman, Advoeafe-Genera 1, (with 

him Mr. .S. N. 1*0/1,-or), (iovernment Pleader, 
for tlie Crown. 

JUDGMENT. 

Hraio.v, J. I his case has boon very 
carefully argued and appears to lie regarded 
as one of some importance. What happened 
was that the applicant- obtained leave to 
hiiild a shop in Mahahleshwar in the year 
ldO.). He huilt what he obtained permission 
to lm,,, h but- used it as a dwelling- 

house, and not as a shop, up f,> November 
Thereafter he used the principal 
the bi^irest room \ gather, as a 
and continued so to do until October 
Then he let the whole building to 
a tenant and the whole of it was used by 
that tenant as a dwelling-house. He has 
been convicted on these facts of what 
may be very correctly described as the 
conversion of a shop into a dwelling- 
house without permission. If such a 
conversion comes within the terms of section 
' h) of the District Municipalities Act, then 
tlie conviction is correct. That section 
was held to apply both by the trying 

Magistrate and by the Sub-Divisional 
Magistrate who heard the cum- in appeal. 

The question is whether the conversion of 
fl s,h) l> mto a dwelling-lmuso is such a 
conversion as is contemplated by the 
•section. There is no doubt that in general 
the section deals with aItei at ions, actual 
structural alterations, to buildings. I bit. by 
an Explanation at the end of the sect ion 
wo li,,<1 Eat to erect a building (and to 
erect a building is a phrase used in the 
section) includes, amongst many other 
things, the conversion into a place for 
,1,Unsm habitat ion of any building not 
originally cuistructed for human habitation. 

"° ,iave building which, we may 

take it, was originally const meted fora 
shop and 1 will take it for the purpose of 

argument that it was not therefore originally 
constructed for human habitation. We 
1,nvo n building, therefore, of the kind 
contemplated by ibis pailieular portion of 
tbe Explanation. Nevertheless, it seems 
to me that the words “conversion of 
budding'’, l mean ihe plain English of 
the woids without going imo t.-cli- 
nicalities or relinements or ai.ytl i.jg u f 

that, kind, necessarily imply some change 
m the building itself and, therefore, they 


do not seem to me to cover a case where 
the building remains absolutely unchanged 
ai.d tbe only thing that is changed is the use or 
occupation to which tbe building is put. 
This view' is strengthened by an analysis of 
section 00 as a whole. I do not think either, 
as contended by the Advocate General 
contrary to tbe opinion of the Sub-Divisional 
Magistrate, that an offence is made out under 
section 155 of tbe District Municipalities Act 
by reason of a disobedience such as is 
contemplated by clause 2 of section 96. The 
particular part of that clause which, it- is 
sought to use, deals with conditions in 
writing imposed with reference to a building. 
Jn this case certain conditions in writing 
were imposed, hut not one of those 
conditions has been broken. At any rate, it 
j* shown that it is so. And I cannot find 
in this case that the writing implied any 
condition which lias been broken, so that 
neither directly nor by implication do I 
think that an offence under section 155 is 
made out. Therefore, 1 think that the 
conviction must be set aside and the fine, if 
paid, refunded. 

8 iiah, J. — J agree. 

Conviction and sentence set aside. 


MADRAS HIGH COURT. 

Criminal Appeal No. 641 of 1911. 

February 11, 1915. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 

ANN A VI MUT1I! R1YAN—Prisoner— 

Appellant 

crons 

K M P K R 0 R— R ks pon he vt. 

Keidence Att \I of 1ST2 ), ss 33, oN — Court, duty of, 
nh lr admilling stah ment of absent witness — Jerrgu- 
la i it ij Consent of accused or his Counsel as to a duns, 
sinn if certain eeidenee , effect of— Criminal Procedure 
Code (Act I’ of ISPS), s f)l7 — Trial by Jury—Charge to 
Ju ry—Misdired ion , effect of. 

llmlcr section SS of the Evidence Act the Judge 
has to sat iffy himself that the presence of t lie 
witness cannot bo obtained without an amount of 
delay or expense w hich lie considers to be unreason- 
ablo, before be ad i.itsa statement in de by the absent 
witness in a previous judicial proceeding. It is not 
emu yl» to haw* the statement of the Public Prosecutor 
t" that •■hoot hut t bore must ho indi*p u iid nt evidenco 
l < I* 1 o him I t )■ ro he mt <xoici:e 11 • ptweis piwn 
t him i r.dm- the K\idence Act. |‘p. .Wo, cel 1.J 

i In'll lore, where a Judge acts upon the jdateu ent 
V* l *"' * i*I*1 it- Prosecutor his procedure is irrcgulur. 
tl» col 2.J 

I ho bnglish decisions relating to evidence can bo 
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relied upon in India, [p. 520, col. 2.] 

Primu facie the consent of the accused or his 
Counsel is the presumptive evidence of the absence 

of prejudice, [p. 521, col. 2.] 

Empress of India v.Mulu , 2 A 640; In the matter of 

the petition of Rimi Reddi, S M. 4H ; 2 Weir 756; Em- 
peror v. Kangal Mali, 26 lnd Cas. 161; 15 Cr. L. ^J. 
713; 41 C. 601; Noshai Mistri v. Emperor , 5 C. 95H; 

6 C. L. R. 353; v. Lukhun Suntlnl , 21 W. R. 

56 Cr., followed. . ,, , 

The rules of evidence are subject to the general 

principles of jurisprudence and it is the duty of the 

prosecution to establish the case against the accused, 

and they should not rely upon admissions made by 

him in the course of his trial for convicting him. Lp. 

^ 2 \mperatrix v. Pitambar Jinn, 2 B. 61; Collector of 
Gorakhpur v. Palakdh*ri Singh , 12 A. 1; Rnj v Ber. 

fond, 4 Moore P. C. (K. s.) 46 )s 36 L. J. P * 0 1 P ‘ 

C. 520; 16 1, T 752; 6 W. R. 9: 10 fox. C. C. 618; lb 

F R 391* Queen v. Bholannth Sen, 2o W . R. oj Cr 2 
r 23 v. Bns/ionaf/t P*f, 12 W. R.3 Cr, 3 B. L 

R 20 Cr.: 1 Ind.Jur. 23S; Queen v. Rujhoonath Doss , 23 
W R. 59 Cr, Rmgasionnii v. Emperor IS M. C- 

T oo 0 . 3 M L T. 407; H Cr. C. J. lo2; v - 

Emores* 9 M. S3; 2 Weir 356; Emperor v. Sikh tram 
Parang, 26 B. 50: 3 Bom L E. 
o.-nah V. Sir op A'llluktree , 13 W. R. 4J Cr.. i* 
witter o/ t/n? petition f Jlnbboo Mi In ton, SC. <• ; 
“nr p 233 6 lnd. Jur. «39; Emperor v. 1 nnan 

« B- 026: 5 B )in. I.. K. 5^,110^1 
Tn a trial by jury, recptim of inadmissible - 
d=noe by the Judge and his failure to warn the 
fury against considering such evidence amounts to 
misdirection, which vitiates the whole proceed. 

fn 5 0, col. 1; p. 521, col. 2.J ^ , 

Appeal against an order of the Court 

Of Session of the South Arcot J'v-sion, 
in Case No. 29 of the Calendar for 191.3. 

Mi\ T. Arumainathani Filial, for the Ap- 

Pel Mr L Nugent Grant, for the Government. 

JUDGMENT. . 

Spejjcek, J.—Apart from the question of 
the improper admission at the trial of the 
evidence of Akilanda Soma Naick given 
before the committing Magistrate without 
proof that it was impossible to procure his 
attendance before the Sess.ons Court with 
which my learned brother has fully dealt, 
I think that the accused is likely to have 
been further prejudiced in his trial by 
the misreception of hearsay evidence and 
that on this account also the appeal 
th „ UCC eed. The only evidence to enn- 
mn *t r, !ccnsed with this dacoity is the 
nect 16 t n f two witnesses, viz., Akilanda 
statement ;,ied in the Committing 

Soma Namk e ^ n,, "® nd p W . No . 2 exa- 
M agist ra te s Go Both of 

mined m their own admission, are 

r ssa* Mi “ - * p - v “- 


ing. 


detection work in Kallar villages on behalf 
of the P dice, and in my opinion the 
Jury should have been cautioned against 
acting too readily upon such evidence. 
Both of these witnesses have given a 
detailed statement as to the inquiries 
made by them to obtain a clue to the 
dacoity, in the course of which they 
employed one Chinnapayal as an agent. 
The statements of Chinnapayal, who has 
not been examined as a witness in the trail 
of the accused, are not admissible in evi¬ 
dence, but in the depositions of both of 
these witnesses, the statements as to what 
Chinnapayal said have been recorded as 
though it was dii*.ct evidence. One of the 
statements made by Chinnapayal as given 
by P. VV. No. 2 is that four persons 
named by him had taken part in this 
dacoiry and some others whose names lie 
did not remember; one of those names was 
that of the accused under trial. 

What Chinnapayal said was not evidence 
an l should not tiave been admitted by the 
Sessions Judge, and it is likely to have 
prejudiced the Jury in deciding whether 
the accused was guilty or not. There are 
other statements in these depositions refer¬ 
ring to other offences which were irrelevant 
for the purposes of this trial. If the 
Sessions Judge found it necessary to admit 
sudi evidence for other purposes, he should 
have cautioned the Jury as to its relevancy 
against the present accused. Por these 
reasons, l agree that the conviction must 
be set aside and that the accused should 
be re-tried. 

SeshaGiki Aiyar, J.—The Jury brought 
in a verdict of ‘guilty’ against the accused 
in this case and the Sessions Judge con¬ 
victed them of the offence of dacoity. 

It is argued in appeal that there have 
been misdirections by the Judge and im¬ 
proper admission of evidence, which have 
prejudiced the accused and the verdict of 
the Jury. 1 do not think it has been proved 
that there has been any positive misdirec¬ 
tion to the Jury, except it be the failure of the 
Sessions Judge to draw pointed attention 
to the fact that they have to rely upon 
the testimony of an absent witness in the 
ca*e. He refers in paragraph 7 of his 
summing up to the fact that the Jury are not 
dependent on the evidence of Akilanda Soma 
Naick alone. That cannot be regarded as a 
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direction to disregard the evidence of this 
absent witness. Other points relating to 
misdirection were mentioned, but they all, 
affect the appreciation of the evidence and 
do not point to any failure on the part of 
the Sessions Judge to direct the Jury aright. 

Hut on the question of the improper admis¬ 
sion of evidence, 1 am of opinion that 
the conviction should be set aside. In the 
course of the examination of the 2nd witness 
for the prosecution reference was made to 
the accused having taken part in another 
dacoity; this evidence ought not to have been 
allowed to go in. The nature of the evidence 
is such that it would have prejudiced the Jury 
against the accused. But the more serious 
objection relates to the admission of the 
evidence of one Akilanda Soma Naick who was 
examined before the trying Magistrate. The 
Sessions Judge says: “This man has not put 
in an appearance in this Court and it does 
not appear why lie has not come." Further 
on he says that the Public Prosecutor asked 
that his deposition in the lower Court might 
be filed as evidence here, as it seemed that it 
would be causing unnecessary delay in the 
disposal of the case if it had to be adjourned 
for securing his attendance.' 1 Again he says 
that the accused’s Pleader does not object 
to the evidence given before the Magistrate 
being admitted under section 33 of the 
Evidence Act. Under the Evidence Act the 
Judge has to satisfy himself that the pre¬ 
sence of the witness cannot be obtained 
without an amount of delay or expense which 
lie considers to ho unreasonable. It is not 
enough to have the statement of the Public 
Prosecutor to that effect. There must he 
independent evidence before him before he can 
exercise the powers given to him under the 
Evidence Act. Further, the Appellate Court 
may not be prepared to act upon representa¬ 
tions which have satisfied the Trial Judge. 
It is, therefore, incumbent on the lower Court 
to have on record some legal evidence on which 
lie could act. It was held in Kin press of India 
v. Mi'ln (1) that it is the duty of the Court 
acting under section 33 to have reliable evi¬ 
dence regarding the impracticability of procur¬ 
ing the attendance of a witness. In the matter 
of the petition nj Kami Uoddi (2) this conclu- 


,(1) 2 A. 010. 

(2)3 il. 48; 2 Weir 75G. 


sion seems to have found favour with the learned 
Judges of this High Court. In a recent case in 
Calcatta in Emperor v. Kanijal Mali 0i) under 
similar circumstances the learned Judges 
pointed out the danger of allowing statements 
made in the Court below to be used as 
evidence without having taken the necessary 
steps to ensure the attendance of the witness 
in the Court. The same view was taken in 
Xoftltni Mistriv. Empress (4) and in the Queen 
v. Lithium Sant hid (5). I am, therefore, of 
opinion that the procedure of the Sessions 
Judge in acting upon the statement of the 
Public Prosecutor was irregular. 

Does the fact that the accused's Pleader 
consented to the course make any difference 
in the mattery This question is not altogether 
free from difficulty. It is true, as pointed 
out in Imperntri.r v. Vitumhar Jina (t>), that 
the provisions of the Evidence Act relating 
to the admissibility of evidence are as 
applicable to criminal trials as to civil 
trials. There can he no doubt upon this 
matter, as section 1 of the Evidence Act 
says that “the Act extends to all judicial 
proceedings in or before any Court includ¬ 
ing Courts-martial.' 1 Therefore, section D>7 
of the Evidence Act governs trials before 
the Sessions Court. The question remains 
whether the provisions of the Act are ex¬ 
haustive of the rules of evidence and 
whether he can invoke the aid of the 
principles of jurisprudence or of English 
Daw as supplementing and explaining the 
rules of evidence given in the Act. The 
high authority id Edge, C. J., in the (,'oUec- 
tor of (lorakhpnr v. I’ahikdhan Smgh (7) 
can be cited for the position that English 
decisions relating to evidence can be relied upon 
in India. I cannot agree with the learned 
Public Prosecutor that we are not entitled 
to refer to English decisions as the Act is 
self-contained. Such a practice has the 
authority of very eminent Judges in India 
and 1 am not prepared to depart from 
it. Section 5S of the Evidence Act lays 
down that no fact need he proved in any 


(3) 20 Iml. Cns. 101; -U C. 001, 15 Or. L. J. 713. 

(4) 5 C. 95$; 0 C. L. R. 353. 

(5) 21 W. R. 50 Cr. 

(0) 2 B. 01. 

V7) 12 A. 1. 
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proceeding which the parties thereto or their 
agent agreed to admit at the hearing. The 
learned Public Prosecutor argues from this 
that as the Pleader for the accused dis¬ 
pensed with the personal appearance of 
Akalandasoma Naick in the Sessions Court, 
the accused is bound by such an admission. 
The rules of evidence are subject to the 
general principles of jurisprudence that it is 
the duty of the prosecution to establish the 
case against the accused, and that they 
should not rely upon admissions made by 
him in the course of the trial for convicting 
him. In Beg. v. Bertrand (8) the judicial 
Committee of the Privy Council in a very 
elaborate judgment point out the inadvis¬ 
ability of basing a conviction upon evidence 
which but for the consent of the accused’s 
Counsel should not have been admitted. 
This decision was followed in Queen v. 
Bholanath Sen (9), where the learned 
Judges pointed out that no conviction should 
be based against the accused upon anything 
that he said or consented in the course of the 
trial. Queen v. Bishonath Pal (10), Jiuigi 
Khan v. Hur Chunder Bai (11) and Queen 
v. Bughoonath Bass (12) are to the same 
effect. 1 may cite Baugaswami v. Emperor 
(13), a decision of the learned Chief Justice, 
in favour of the same position. It may be 
argued that in most of these cases the 
consent of the accused or of his Counsel was 
given for an infraction of the rules of 
procedure contained in the Code of Criminal 
Procedure. I do not think any difference 
can be made between the violation of a 
rule of procedure and the violation of a 
rule of evidence. The decision in Emperor 
v. Sakharam Pandnrang (14) is strongly in 
favour of the contention of the Vakil for 
the appellant. In Suhba v. Queen - 

Empress (15), the learned Judge of this 
Court, while holding that the improper 
admission of evidence was illegal, came to 
the conclusion that the accused was not 
prejudiced by such evidence being admitted 


(H) 4 Moore, P. C. (x. s.) 460; 36 L. J. P. C. 51; 1 
P. C. 520; 16 L. T. 752; 16 W. R. 9; 10 Cox. 0. C. 618; 

16 E. R. 391. 

(9) 2 C. 23; 25 W. R. Cr. 

(10) 12 W. R. 3 Cr.; 3 B. L. R. 20 Cr. 

(H) 16 W. R. 69 Cr. 

B! 18 M.' “'j 5 330- 3 M. L. 0\ 407; 8 Cr. L. J. 15*, 
(14) 26 B. 50; 3 Bom. L. R. 55b. 

(16) 9 II. 83; 2 Weir 366- 


and that, therefore, it was not necessary to 
order a trial. The same view has been taken 
m Furmessur Singh v. Soroop Audhilcaree (16) 

‘™V n ) n ' , ‘ e the petition cf Jhnbboo 

Jlahton (17). I understand these judg¬ 
ments to lay down that prima facie the 
consent of the accused or of his Counsel is 
presumptive evidence of the absence of 
prejudice. I do not take these rulings to 
lay down anything more than that. I do 
not think it was intended to rule +hat 
because an irregular procedure or improper 
admission of evidence has been consented 
to by the accused, it precludes the Judges 
hearing the case from deciding whether, 
notwithstanding’ the consent of the accused 
Ins case has been prejudiced by the 
irregularity. In the present case the Sessions 
Judge pomted out distinctly “ that unless 
jou believe the story told by the Jst 
prosecution witness and Akilanda Soma 
iNaick, there is no case against the accused.” 
it I am right in my conclusion that the 
evidence of Akilanda Soma Naick should 
not have been admitted in evidence, it is 
impossible to argue that, the Jury were 
not prejudiced by its inclusion, seeing that 
there was only one other witness on whose 
testimony they had to rely for basing the 
conviction against the accused. J have 
already drawn attention to the reception 
of another piece of evidence which ought 
not to have been allowed to be given in 
the case. As was pointed out in Emperor v 
M aman Shi cram Damle (18) such a course 
amounts to misdirection. In my opinion 
the verdict of the Jury and the convic¬ 
tion by the Sessions Judge should be set 
aside. 

Conviction set aside. 


(16) 13 W. R. 40 Cr. 

(17) 8 0. 739; 1 C. L. R. 
626; 5 Bom. L. R. 599. 


233; 6 Ind. Jur. 639. 
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MADRAS HIGH COURT. 

Criminal Revision’ Ca^e No. 771- of 1914. 
Criminal Revision Petition No. G4G of 

1914. 

Criminal Revision Case No. 72 of 1915 
( Taken up No 9 uf 1915.) 

February L, 1915. 

Present: Mr. .Justice Spencer and 
Mr. Justice Scshaariri Aiyar. 

In re MALA MFKALAICATI SUUHADU— 

Petitioner Accused. 

Crimin'it pmreil n re ('wle (.1ft I <>J ISOS), s>\ 23.1, 
230, 537 _Misjoin !-r of rlnrt/es—Joint trial - 
Off races in ilijjrrrnt rilhij-s on tUffcrent nejltts —One 
nccns'ul ch'irtjc-l with offences ttn-h-r ss. 457 n>r1~ 380 
Pen'll Code, nil 1 other with nffmrrs nn<lcr ss. 457 on-l 
3SOo/- 4 1,’ P 'ltnl Co.lr —*S im" tr ins irtion [rreijn. 
larihj or illoj'ilitn , whether rnrohle. 

Section 239, Criminal lYuviluiv Cod \ does not 
pormit tin joint trial of a*eii.wd for <lilY ‘i* -nt offences 
committed in tl.o course of different, transactions. 

(p. 523, col. 2.J 

Where, in respect of offences of lirmso-brenking 
and tlc'ft cominitt *d in two different villages on two 
distinct nights, the 1 st accused was chared with ho 
offences und'T scwtimis 4‘>7 and 3s0, Indian 1 enal 
Code, and the sec mil accus 'd with those under 
sections 457 and 3S ) or HI, Indian IVn »l Code, and 
1 , ,th the accused were tried at one trial in respect ot 

the above charges: r .. . 

//-•/-/, that the trial was bad. [p. 5-3, col. 2 and p. 

524, col’ 1.] 

Jin till a i Sh'ih-h v. Emperor, ’0 C. W. X. 32; 33 C. 

2<y>. 3 Cr L d 12b an l Emperor v. .letholnl ltnl». 

clJiml, 7 Bom. L It. 527; 29 B. 4Iff; 2 Cr. L.J.4S0, 

followed. 

i/././ further, that tie* charge was bad for vague¬ 
ness as it did not specify tlrj articles stolen or the 
of the person whose house was broken into and 
the place of offence was given only as one village 
whereas th‘ trial was for offences comm it ted at that 
village as well as another, [p. *>23, col. 2 .J 

Per .S >shojiri .1 iyu\ X —Disregard of a plain duty 
cm hv law on a .Maoistrat- emu »t b • con 1 mml with 
r >fer *ne.* t > section 537, Criminal Procedure Code. 

[p. 524, col. 1. ] 

Section 231, Criminal Procedure Code, must h- 
strictly appli ‘>1 save wli-re th ' Code itself provides 
exceptions. fp. o 2 t, col. 1.1 

Snbr ihmonin Ojij.ir v. Kinj-Emperor, 11 M. L. J. 
233; 3 Horn. L. 1C 510; 5 C W. X. St Mi; 28 I. A 257; 
25 M (>l: 2 Weir 271; Rimmi li’h'inj I) is v. Emperor , 
22 1 n<l (.'as. 729; 18 CJ. W. X 1152; 15 Cr L. J. lo3 : d l 
C 7 '2 Emperor v. M itn Prnsa'I, A. . X. (190') ;>2; 
5 • V T: d 459: 30 A. 351, s Cr. L .1.4; G>Unt Km A 
v Emperor, (5 C. U\ N. IDS; 29 C. 385 and Mnsn 
Kin jit v. Emperor, 22 hid. (’as. ‘008; 18 C. W. X. 

].S3; 15 Cr. b. J. 22 t; II C. 03. referred to. 


Petiti»m, uiuler sections 

the Code of Criminal 

praying tlie High Court 


435 and 439 of 
Procedure, 1893, 
to revise tlie order 


of the Court of the Deputy Magistrate of 
Cuddapah, in Criminal Appeal No. 32 
of 1914, preferred against that of the 
Stationary Second Class Magistrate of Cud' 
da pah, in Calendar Cases Nos. 311 and 312 of 
1914 and case taken up by the Court sho 
mofn in respect of the 2nd accused. 

FACTS.—There was a house-breaking 
and theft committed on a certain night 
in the village of Tadigotla, and on the 
next night a similar offence was committed 
in the village of Nallapu Reddi Palli, 
about four miles distant from tlie former. 
The stolen property was recovered two 
days after the second theft. The accused 
(tlie 2nd being the concubine of the tirst) 
were chargee. before the Stationary 2nd 
Class Magistrate of Cuddapah, the tirst 

with offences under sections 457 and 38 
Indian Penal Code, and the second with 
offence-? under sections 457 and 38J or 4 1, 
Indian Penal Code. 'Hie charge did not 

specify either the articles stolen or tlie 

owner of the houses broken into and the 

name of only one village was mentioned in 
the -harge, while the trial was for offences 
committed in two villages. The Sub- 
Magistrate convicted the accused of the 
offences charged. On appeal the Deputy 
Magistrate of Cuddapah confirmed the con¬ 
viction, holding that though the joint trial 
and joint charge were bad, that was only 
an irregularity which was cured by section 


537, Criminal Procedure Code, as the same 
was not shown to have prejudiced the 
accused in any way. The 1st accused 
thereupon preferred this criminal revision 
petition to the High Court, which took 
up snu nmtu the case of the 2nd accused. 

Mr. Kuti lie Idi, for Mr. K. Subha Tteddi, 
for tlie Petitioner:—The trial is vitiated 
by misjoinder of charges. 'The offences 
took place in different villages and on 
different nights. They ought not to have 
been tried at one trial: Budhni Sheikh v. 
Emperor (1) and Emperor v. Jeth trial 
lhrlochmid (2). Tinman Behary Das v. Emperor 
(.3) lays down that, in the absence of 
exceptions provided in the Code, section 
233, Criminal Procedure Code, must be 
strictly applied. This is not an irregularity 

(1) 33 0. 29 10 0. W. X. 32: 3 Or. L. J. >20. 

(2) : 9 B. 419; 7 Bum. L. It. 527: 2 Cr. L. J. ISO. 


.. i x. » ■ 1 


16 Cr. L. J. 153. 
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but an illegality and as such is incurable: 
Snh rah mania Ayijir v. Ki'ig-E inptror (-1), 
E np*mr v. MPa Prasvl (5) and Gf'jind 
Ki>eti v. Emperor (d). Odeuces of theft and 
receiving stolen property are n >t triable at 
one trial. Further the charge is vague and 
indefinite. 

Mr. P. R. Grant, for the Public Prosecutor, 
on behalf Government, argued contra and 
contended that the offences arose out of 
the same transaction and so the joint 
trial was perfectly legal and that at the 
most it was only a curable irregularity 
as the accused were not shown to have 
been prejudiced thereby. 


ORDER. 

Spencer, J.—It is contended that in this 
case there has been a misjoinder of charges 
and I find the contention to be sound. 

It appears that house-breaking and theft 
occurred in two villages four miles apart 
on two successive nights. The 1st accused 
was charged with house-breaking and theft 
and the 2nd accused, his concubine, was 
charged with house-breaking by night and 
theft or in the alternative, with receiving 
stolen property. 

Seeing that no witnesses came forward 
to say that they had seen the thieves in 
the act of committing the offences of house¬ 
breaking and theft, it is not clear why 
the male prisoner was not also charged 
in the alternative under sections 457 and 
330 or section 411 of the Indian Penal 
Code, but perhaps the Magistrate may 
have considered that the female prisoner 
was less likely to have taken an active 
part in the theft and house-breaking. 

Be this as it may, there is nothing to 
suggest that the house-breaking and theft 
at Nallapu Reddi Palli was part of the 
same transaction as the house-breaking 
and theft at Tadigotla, and we must, 
therefore, take it that they were two 
separate transactions. 

Xow as pointed out in Badhai Sheikh v. 
Fmneror (1), which had been followed by 

decisions of this 

t j * x i i # p 

Criminal Procedure Code, is the section or 


(4) 25 M. 61; U M.b.J. 233: 3 Bom. L. R- 540; 5 C. 

8 Cr. L. J. 4. M iro 

(6) 20 0. 3S5; 0 C. W. N. 468. 


the Code which deals with the trial of 
more persons than one and it permits 
them to be tried jointly for the same 
offence or for different offences committed 
in the course of the same transaction, but 
not for different offences committed in 
the course of different transactions. 

In the present case prosecution witnesses 
Nos. 1 and 2 identified a cloth (material object 
No. 1) as one that had been stolen from the 
house of prosecution witness No. 1 at Tadigotla 
and prosecution witness No. 3 identified a 
jewel (material object No. 2) as one that had 
been stolen from his house at Nallapu 
Reddi Palli. I he two accused were tried for 
different offences in respect of these two 
articles stolen 1 on different occasions, a 
procedure which tended to cause com¬ 
plication, besides being unwarranted by 
law. 

d he charge is also bud for vagueness 
as it does not specify the articles stolen 
or the name of the person whose house 
was broken into, and the place of offence 
is given only as Tadigotla, whereas the 
trial was for offences committed both at 
Tadigotla and at Nallapu Reddi Palli. 

We accordingly set aside the convictions 
and sentences and direct that the accused 
be re-tried on charges properly framed by 
such Magistrate as the District Magistrate 
of Cuddapah may direct, other than the 
Magistrate who has already tried the 
case. 

SivSuaoiiu Aiyav, J.—1 entirely agree. 
The alleged thefts were on two different 
dates in two different villages. The stolen 
property was recovered two days after the 
second theft. The Public Prosecutor has not 
argued that these three incidents relate to the 
same transaction. Under section 233, there 
should be separate charges and separate trials, 
unless any of the exceptions contained in sec¬ 
tions 234 to 23^ apply. The Appellate Magis¬ 
trate* while conceding that the joint trial and 
jointcharge were irregular, has held that as the 
irregularity lias not been shown to have preju¬ 
diced the accused, the proceedings need not be 
set aside. Tt was pointed out in Subrnhmunia 
Ayvnr v. King-Emperor (4) that “disobdience 
an express provision as to a mode of trial” 
was not a mere irregularity. Following this 
dictum, the learned Judge of the Calcutta High 
Court in Raman Behary Das v. Emperor (3) 
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)ield that section 233 must be strictly 
applied save where the Code itself provides 
exceptions. The language of the section is 
imperative, and l am nimble to agree with 
the Court below that the disregard of a plain 
duty cast by law on the Magistrate can be 
condoned with reference to section 537. See 
Emferor \. Main Prttsml (5) and Unbind 
Koeri v. Emperor (o). 

1 have already stated that the joinder of 
the charge of theft with that of receiving 
stolen property, not in the alternative, but 
cumulatively is not countenanced by the 
Code. It may he argued on the analogy of 
the decision in Musa/ Sttnjh v. Emperor (7) 
that this defect can he cured as the irregulari¬ 
ty related only to the failure to frame distinct 
charges. It is also doubtful whether the two 
offences may not he said to arise out of the 
same transaction. See, however, MoJo-nttm 
.Yu/// Ihts Unptn v. Emperor (S). But there 
can be no doubt that the trial of the 1st 
accused with the second accused, who was 
only charged with an offence under section 
411 of the Penal Code, is illegal. Section 
233, which i ormits of a joint trial of more 
than one accused, does not cover this case. 
See Emperor v. .lelhnlnl llarloelnntd (2). 

1 argree in tin; older proposed by my learned 
colleague. 

('ouncf nm : el aside-, Ue-trial ordered. 

(7) 22 Iml. (‘ns. I(M>N; II ('. r,(>: IS c. \\\ \ is:i ; 

15 O. h. .1. I'l l. 

(Si C. HK 7 ; () (’. W. N 550 


PUNJAB C111UP COURT. 

Criminal Revision Pi- minx Xu. pis or 131 U 

December 13, 1314. 

Vreseat: —Mr. Justice Shah Din. 

HI DAY AT A and <»tiii:k.<—Convicts— 

Appellants 

versus 

UMPEROR- PiiosEcnoi:—R espondfn r. 

l’rnnl t'orie (.1 el Xl.Cof 1S(iU), * 101- llrlonging 

to n gang of i hirers Con net ions /trine In formal ion 
of Jtn ig ami in tires mnlre s. IP) nf Criminal 
P rorn liter ('"tie, ail m issthtl il g of rriihnrr as In — 
Limitation .1/7 l\ >>J lDDSg 12— A/</•! teat inn fnrcn/nj 
of jit tig meat mislanl — Li m tint inn. 

In a trial under section -101 of 1 1><- l’<m.l c,, ( | 0 
evidence of the previous convictions of si me of tho 
accused for offences of theft, house-bi caking and 


receiving or concealing stolen property both prior and 
subsequent to tho year when the nucleus of the gang 
was for the first time formed, is admissible as proving 
habit. Tp. 5215. col 2.J 

h'm/ieess v. Xtilnr Kama e Pat no il;, 1 AA . X. 146, 
followed. 


Orders passed from time to time against tho 
accused under section 1 ID of tlie Criminal Procedure 
('ode demanding from them security for good 
behaviour are also relevant evidence against them 
for the purpose of proving association and intention 
to habitually commit theft within the meaning 
of section 401 of tI k* Penal Code. p. 52 ( 5 , col. 2 , 
p. 527, col. 1. 

lihnua v. L'ln/iemr. 0 1ml. (as. 555; 38 C. 408; 
15 f\ W. X. 4(il; 12 (Y. L. J. i'7 and l.'m/icror v. Tttkto 
earn Malhari , 15 Iml. Cus. 811; 14 Horn. b. R. 373; 13 
(Y. L. J. 530, ret'erreil to 

llrja v. Km/irene, 2*» hid. ('as. 025; 13 P. H. 1014 
CY.; Mi CY. L. .1. 33, explained. 

Where in an ap[»eal liled through the jail authorities 
it appeared that the application for a copy of the 
judgment of the Magistrate was made within the 
period of limitation but was somehow mislaid and a 
second application had to be sent after tho period 
presented for the appeal had expired. 

I[rltl, that tho appeal must be treated as filed 
within time, [p.525 col. i.j 


Appeal from an order of the Magistrate, 
first Class, exercising enhanced powers under 
section 30 of the Criminal Procedure Code, 
Jhang, dated the 20th April 1914, convict¬ 
ing the appellants. 


Messrs. Morton and Ftizal-i-Husain, for 
the Appellants. 

Pandit Jatvala Parshad (for the Govern¬ 
ment Advocate), for the Respondent. 


JUDGMENT.—This appeal and Criminal 
Appeals Nos. 550 and 312 of 1911 are con¬ 
nected and they will be disposed of in one 
judgment. 

The fourteen appellants, who have pre¬ 
ferred these three appeals and whose names 
are mentioned in the subjoined statement, 
which also contains the caste, age and re¬ 
sidence of each appellant, have been convicted 
by the Magistrate, Sheikh Siraj-ud-Pin, of 
the offence of belonging to a gang of persons 
associated for the purpose of habitually 
committing theft, and they have all been 
convicted under section 401, Indian Penal 
Code, and sentenced each to rigorous im¬ 
prisonment for seven years, including three 
months’ solitary confinement, save and 
except Samaila, appellant in Appeal No. 912, 
who in consideiation of his youth has been 

sentenced to two years’ rigorous imprisonment. 

* ‘ * * * 

lie Mngislmte ccnmerccd tie trial cu 
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the 17th March; 104 witnesses were examined 
for the prosecution; and charges were 
framed against tlie accused persons under 
section 401, Indian Penal Code, on the 
24th March, on which date the statements 
of the accused were also taken down. The 
prosecution witnesses were further cross- 
examined on behalf of the accused between 
the 24th and the 30th March and on the 
latter date supplementary statements of the 
accused persons were recorded. One hundred 
and twelve witnesses for the defence were exa¬ 
mined from the 1st April to the 6th April, and 
the arguments were heard on the 8th April. 
The Magistrate delivered judgment on the 
201 h April, the result being that he convict¬ 
ed and sentenced all the accused persons under 

section 401. Indian Penal Code. 

0 

Hidayat and 10 others (Nos. 1 to 11 in 
tlie statement given above) have appealed 
to this Court through Messrs. Morton and 
Pazal-i-Husain (Appeal No. 498 of 1914); 
while Pirn and Budhu, who are brothers, 
(Nos. 12 and 13 in the above statement) 
have filed their appeal through Mehta 
Bahadur Cliand (Appeal No. 550 of 1914;, 
Samaila, appellant, has preferred an appeal 
through the jail authorities (No. 912 of 
1914) which, though prima facie barred by 
limitation, 1 have decided to deal with on 
the merits, inasmuch as there is reason to 
believe that Samaila applied for a copy of 
the judgment of the Magistrate within the 
period of limitation but his application was 
somehow mislaid and a second application 
had to be sent for a copy of the judgment 
after the period of limitation prescribed for 
the appeal had expired. In these circum¬ 
stances, I have treated Samaila’s appeal as 
filed within time. 

The Magistrate appears to me to have 
taken great pains with this case, though I 
must say that I am not very much im¬ 
pressed with the manner in which he has 
dealt with the evidence for the prosecution 
with special reference to the 38 cases of 
theft and burglary in which, according to 
the prosecution, various groups of appellants 
have participated since the year 1910. 
The prosecution evidence has been discussed 
by the Magistrate under five main heads: 

(1) The existence of the gang; 

(2) cases of theft and burglary since 
1910 in which one individual member or 


more members of the gang has or have been 
proved to have taken part; 

(3) the evidence relating to each indivi- 
dual cases o theft or burglary; 

*,4) the evidence ol the approver with 
.special reference to the thefts and burglaries 
in which he took part along with one or 
more of the other members of the gang 
and the evidence of other witnesses for the 
prosecution which required special notice; 

cilltl 

(5) documentary evidence which goes to 

prove that some of the appellants are habitual 
thieves. 

A discussion of the evidence for the 
ce ence occupies the concluding portion of 
ns judgment, and the general conclusion of 
the Magistrate 1S that this evidence is wholly 
unworthy of credit and is insufficient to 
rebut the case for the prosecution. 

As regards the alleged existence of the 
gang to which the appellants have been 
held to have belonged, the Magistrate refers 

P , the p eV vr e "v ° f - ten > Su, >lr>spectors of 

Po ice,_P. Ws. Nos. o, b, 7, S, 9, 10,14, 43, 44 
and 4.i and to the evidence of seventeen 
bimbardars, zaildars and others, P Ws Nos 11 

». H » *7, * 49, e SNJ; 

69, li, 91 and 93 who state that they saw 
the appellants associating with one another 

m gl ' oup f of various sizes on different occa¬ 
sions and at different places, the principal 
places at which some of them used to come 
together being Wahwala Well in Kot Saliai 
feingh, which is the residence of Hidayat 
and his brothers, and Muhammadwala Well 
in Uak No. 266, where two notorious women 
ot ill-fame named, Musammat Saban and Mu - 
isammat Pauan, reside. The greater part of the 
evidence g 1V en by the prosecution regarding 
the alleged association of the appellants for 
the purpose of habitually committing thefts 
is hearsay and too indefinite to be of any 
value; and the majority of the Sub-Inspectors 
ot Police, and of tbe lambardars and zaildars 
on whose evidence the Magistrate has 
placed reliance in holding the existence of 
the gang proved, of which the appellants 
are stated to have been the members 
simply content themselves with giving their 
own opinions as to the existence of a gang of 
habitual thieves since 1910, based in some 
instances upon entries in history sheets kept 
in Police stations and in other cases upon 
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evidence of repute, which is not based upon 
tangible facts that can be substantiated by 
legal evidence in a Court of Law. lhe 
learned Pleader who appeared for the Crown 
frankly conceded that evidence of tin's des¬ 
cription, whenever given by the prosecution 
witnesses, should be excluded from considera¬ 
tion. There, then, remains a small residue 
of admissible evidence regarding the associa¬ 
tion of the appellants for the purpose specified 
in section 401, to which J shall refer later on 
while discussing the case of each appellant. 

* * * * * 

The evidence of the approver Pahllu has 
been discussed by the Magistrate at page 42 
of his judgment. After a tender of pardon 
had been made to him, his statement was 
taken down on the 23rd January 1014 by 
Khan Mu/.affar Khan, Magistrate, first Class; 
and l agree with the Magistrate in believ¬ 
ing the evidence which he has given in 
this case. The grounds adduced on behalf 
of Hidayat and his brothers why the 
approver’s testimony against them should 
not be believed have been noticed by the 
Magistrate, and it seems to me that in 
view of the fact that Hidayat and the 
approver committed burglary No. 38 to¬ 
gether, as has been held in the judgment 
of this Court in Criminal Appeal No. 220 
of 1914, the Magistrate was right in 
holding that any ill-feeling that at one 
time might have existed between Pahllu and 
Hidayat had disappeared, and that Pahllu 
had not named Hidayat and his brothers 
as his associates in crime to satisfy his 
personal grudge. It seems to me, however, 
that so far Muradi Nanga is concerned the 
approver’s evidence against him should be 
received with caution, inasmuch as admittedly 
Muradi Nanga abducted Muwmmnt Sahan, 
who is Pahilu’s first cousin, and thereby 
incurred the displeasure of Pahllu’s family. 
In my opinion the evidence of the approver, 
with the reservation just mentioned, must 
be accepted as reliable against such of the 
appellants as have been proved by inde¬ 
pendent evidence to have taken paid in the 
thefts and burglaries in which the approver 
was concerned. That part of the approvers 
evidence which relates to the existence 
of a gang of persons associated 
for the purpose of habitually committing 
Jheft boa been corroborated by the evidence 


of Jahana znihlar (P. AV. No. 21), Muham 
mad Bakhsh Inmbimlar (P. AV. No. 25)> 
Allah Ditta teacher (P. AV. No. 37), SaHinn 
himhnnlnr, Kot Sahni Singh f P. AV. No. 39), 
Muhabbat Khan lomlnmlar (P. AV. No. 69) 
and Ahmad Bakhsh hnnlxmlar of Maghiana 
(P. \\\ No. 73). Further, Ins evidence as re¬ 
gards the commission of thefts or burglaris re¬ 
ferred to above as Nos. 26, 30, 37 and 38 
has, as 1 have shown above, been corroborat¬ 
ed in material particulars by independent 
testimony of a reliable character. 

In considering the question of the guilt 
of the appellants under section 401, Indian 
Penal Code, the Magistrate has also received 
in evidence and relied upon the previous 
convictions of some of the appellants for 
offences of theft, house-breaking and receiv¬ 
ing or concealing stolen property both 
prior and subsequent to the year 1910 when, 
according to the Magistrate, the nucleus 
of the gang of which all the appellants 
became members was for tbe first time 
formed. For the appellants it has not been 
disputed that the previous convictions of 
individual appellants for the offences specified 
above are relevant against them in this case, 
but it lias been contended that only con¬ 
victions subsequent to the year 1910 are so 
relevant and not those which are prior in 
date to that year. I cannot accept this 
contention. Previous convictions of the 
appellants for offences against property of 
the nature above referred to are admissible 
as evidence of babit [Empress v. ^Sobci 
Kmnar Patnaik (1)], and in considering 
the question whether such of the appellants 
as have been previously convicted did or 
did not belong in the years 1910-1913 to 
a gang of persons associated for the purpose 
of habitually committing theft, evidence as 
to their being addicted to theft before the 
years 1910 as shown by their convictions 
prior to that year is certainly admissible. 
Next, the Magistrate has alse relied upon 
orders passed from time to time against 
some of the appellants under section 110, 
Criminal Procedure Code, demanding from 
them security for good behaviour because 
they were held to he habitual thieves ; 
and on the authority of Bhona v. Ewperor (2) 

(1) 1C. W. N. 146. 

(2> 9 lml. Cus. 055; 68 C. 408; 15 C. W. N. 461 j 
12 Ur. L. J. 97. 
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and the case of Emperor v. Tukaram Malhari 

L ilold , that sack orders as aforesaid are 
relevant evidence against the appellants 

purpose of 

proving association and intention to habi¬ 
tually commit theft within the meaning of 
section 401, Indian Penal Code. The ruling 
of this Court in Beja v. Emperor ( 4 ) 
to the effect that evidence of bad character 
or of general repute such as would be 
sufficient in connection with proceedings 
under section 110, Criminal Procedure Code, 
is inadmissible against persons who are fried 
under section 401, Indian Penal Code, applies 
to evidence of bad character or of general 
repute adduced in the course of the trial 
under section 401, Indian Penal Code, but 
does not apply to previous orders passed 
against a person under section 110, Cri¬ 
minal Procedure Code, b.uding him over to 
be of good behaviour on the ground of 
his being an habitual thief. For these 
reasons, I hold that the Magistrate has 
rightly admitted in evidence against some 
of the appellants their previous convictions 
for offences of theft and house-breaking 
and orders passed against them under section 

110, Criminal Procedure Code. The details 

of these convictions and orders as given by 
the Magistrate at page 48 of the judgment 
are admitted to - be correct. 

Upon careful consideration of the prosecu¬ 
tion evidence in this case, I have come to 
the conclusion that the nucleus of a gang 
of thieves was formed first in the year 1911 
about the time when a burglary was com¬ 
mitted in the house of YVilayat (P. XV. No. 18 ) 
and that the members of the gang then 
were Malla, Hidayat, Manku and Sardara 
Dauka. Ihe gang became more active in 
the year 1918 and between the months of 
February and October of tlmt year other 
persons joined the gang and were responsible 
for thefts Nos. 26, 2 9, 80, 37 and 38. There is 

satisfactory evidence to show that in the year 

1913 the gang consisted of Hidayat, Manku, 
Surkhru, Murad, Sardara Naul, Khan, Alia, 
Walia, Sardara JJanka and Samaila, and I 
hold that all these persons were associated 


theft' 16 PUrP ° Se ° f habitua11 ^ committing 1 

in T )!is h!?" 06 ad< l UCed eaeh appellant 
n his defence has been referred to by the 

Magistrate, but ,t has not been relied upon 

by the appellants learned Counsel before 
me and all that I need say in this place 

” h f’ 80 far as ‘he appellants above 
named are concerned, the case for the pro¬ 
secution stands unrebutted and their guilt 
under section 401, Indian Penal Code Js 
fully proved It has not been contended 
befme me that, assuming the guilt of the 

them P ’ tl ‘ e Se " tences P‘ as sed upon 

my"elfthatT S1Veia " d 1 Certain ^ think 

my. elf that, having regard to the nature of 

the offence of which they have been con¬ 
victed, the sentences passed by the Magis- 
tiate are not too severe. 

The result is that I accept the appeal of 
ilaclilna JNanga, JUuradi Nanga, P,ru and 
budlm and setting aside their convictions 

and sentences acquit them. As regards the 

remaining appellants their convictions and 

TSZuZ a “ d 

-Appeals partly accepted. 


(3) 15 Ind. Cas. 811; 14 Bom. L. II. 373; 13 Cr. 
L. J. 530. 

(4) 26 Ind. Cas. 016; 13 P. R. 1914 Or.; 16 Cr. L. 

ft 33. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 336 of 1914 

February 10, 1915. 

Present: Mr. Justice Spencer and 
Mr. Justice Seshagiri Aivar 
ADUR DESIKACHAR1 an u others- 

Accused—Appellants 

versus 

EMPEROR— Opposite Party 
CoJe^lc^'Vl/um}’ *S U7~ C UK inal L Pro ' ed,lre 

Proceedings taken for binding over persons tn 
keep the peace under Chapter V Iff of the < riming 
Procedure Code are criminal trials wiihm tLe 
meaning oi section 15 of the Madras Letters Patent and 
ne appeal hes under the Letters Patent from an 

ti r om r "[p" d6alinff Whh a re ~ Peti- 

M azed Ali Kluin v. Jimperor. 22 Ind Cas 747 . i« r> 

<*■ V/l, « o. 71», 18 °- 

$ s,zt v« t:s\ r 

’ibe portion of the Letters Patent commencing will, 
section 22 dealing with drimiiial jurisdiction rfvts 
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nA riiflit of n|>l>"‘>' ,1,u or.lor of n .mg'e 

.lii.igf ncrinir ns a Court of Revision. I "»*•‘: 

N, . I;/!/«!.:/».• v. tjm-.-u.hunW, 

1 Weir 7 * 0 . followed. , f 41 

Appeal, under section 1") of the Letters 
r iittrnt, against tlie order, dated 23rd Septem- 
1 1 ,.i- 10U, in Criminal Revision Case An. ->U- 
„f lOU, preferred to the High Court against 
the order of the District Magistrate of South 
Airot, in Criminal Revision Case No. -I <> 
1014, preferred against that of the Snl>- 
l)i visional Magistrate of Cuddalore, m 

Miscellaneous Case No. 32 of HM3. 

Messrs. T. V. Venbitnnuaicr, l. S,trimuimil 
hrmjnr and K. N. Krisluntmmy lueugar, for 
tlie Appellants. 

Mr. r. Sid,my Smith, for tlie Government. 

OLIDKK._A preliminary objection bas 

been taken that no appeal lies m this case. 

In our opinion proceedings taken tor hind- 

ing over persons to keep the peace under 
Chapter VIII are criminal trials within the 
meaning of section 15 of the Cutters l atent, 
illl(l if this is so, the section provides no 

appeal from the judgment of a single Judge 
deal in" with a revision petition presented 

against the order of a Magistrate under 
section 1H of the Code of Criminal l ro- 

cedure. ., 

I , t re Llnmasumu rhrtty { l) tins was the 

view taken by the otHeiuting Chief Justice 

who gave several reasons for his opinion. 

'1'be learned Chief Justice was apparently 

mistaken in saying that an appeal was allowed 

against an order to give security lor keeping 

the peace. , ,, 

Section lUt; of the Code ot Criminal l ro- 

cedure provides only for appeals from orders 

to give security for good behaviour. 

lint the procedure prescribed by section 
1L7 of the Code of Criminal Procedure for 
conducting inquiries under Chapter \ III is 
that for conducting trials, and persons ordered 

to give security may under sec tic n 123 of 
the Code of Criminal Procedure be committed 
to jail, the imprisonment lor failure to gi\e 
security for keeping the peace being simple 
and for failure M give security for good 
behaviour being rigorous. 1 mprisonment is a 
kind of punislime it (cido section of the 

Indian Penal Code;. . 

An order passed under section lOU Cy by 
an Appellate Court that persons convicted 

(l) 27 M. 510; 1 Cr. L. J. I0b7; 1 Weir 787. 
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of offences involving a breach of the peace 
should execute bonds to keep the peace is 
treated in section 4*23 ll) (5) (3) as an 

enhancement of sentence. At the end of the 
inquiry if it is found unnecessary to bind 
over tlie person proceeded against be is to be 
released, or discharged, according as be 
happens to be in custody or not at the time. 

We have no doubt, therefore, that proceedings 
under this chapter are of a criminal nature. 

The next question is whether they constitute 
a trial. It may be that if the definition, in 
section 4 • 4) of the Code of Criminal Proce¬ 
dure of inquiry he used asa test,such proceed¬ 
ings might fall within the scope ol an inquiry 
rather than of a trial. Put it is not to be 
supposed that when the Letters Patent were 
enacted in J8(>5 the definition afterwards 
embodied in tlie Criminal Procedure Code of 
1882 was in tlie mind of the Legislature. 

In the Code of 1801 the word ‘inquiry’ was 
used only to denote proceedings preliminary 

to trial. 

There can be no doubt that proceedings 
under Chapter VIII are criminal cases and 
can be transferred from one Magistrate s 
file to another’s: vide II it zed -l/i Khan v. 
Emperor (2). 

F >r these reasons we consider that hi re 
It omasa my C hefty (1) was rightly decided. 

Mr. Sidney Smith for the Public Prosecutor 
has also suggested another reason for hold¬ 
ing that im appeal lies. Section 15 of the 
Madras Letters Patent falls within that part 
which begins at section 11 dealing with 
Civil jurisdiction. It cannot be understood 
by implication that an appeal lies in e\eiy 
case in which the right of appeal is not 
denied by this section. IVe must take i 
that rights of appeal do not exist unless 
expressly conferred by the Legislature. 1 ie 
portion Of the Act which commences at 
section 22 and deals with criminal jurisdic¬ 
tion gives no right of appeal against the order 
of asingle Judge acting as a Court of Revision. 

This was the view taken in Snnica*a 
Ayyangar v. Queen-Empress (3) with which ^e 

agree. 

We, therefore, dismiss this petition. ^ 

J \>t it ion (Iism issed 

(2) 22 Jml. r «>. 747; 41 C. 710; 18 0. W. N. 274; 

15 Cr. L. J. 171. 

[ 3 ) 17 M. 105; 1 Weir 780. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 116 of 1911. 

April 9, 1914. 

Present: Sir Basil Scott, Kt„ Chief Justice 

and Mr. Justice Batchelor. 

AG ARSING JI RAISING J[ —Plaintiff_ 

Appellant 
versus 

BAI NANIBA and another- 

—Respondents. 

Custom—-Thakorate of Gnmph—Succession—Primo¬ 
geniture—Maintenance to junior members—Estate held 
by junior members , nature of—Death of mainten¬ 
ance-holder without male issue , effect of-Reversion 
Chudasama Girasias— Females, right of to sue 
ceed—Adoption by widow of last holder , effect of— 
Mortgagee from maintenance-holder , right of—Construc¬ 
tion oj deed Comp,omi.<e—Absolute estate, creation of 
— Ahmedabad Tulnqdars Act (Bom. Act VI of 1862) 
s. 12— Alienation , effect on. ~ ’ 

The Thakorate of Garaph is governed by the rule 
of primogeniture. There is a custom of giving away 
for maintenance villages to junior members of the 
family. The estate is not governed by the ordinary 
law of co-parcenary and is not partible. The villa o-es 
given to the junior members of the family are given 
for maintenance upon terms that upon the failure of 
male issue they will revert to the holder of the “aarli ” 
[p. 532, col. 2.] * ' 

Such a reversion is not impeded by the existence 
of a female, [p. 534, col. 2.] 

Where the widow of a last maintenance-holder 
adopts a son, the adopted son does not divest or 
defer the vesting of the estate which reverts by the 
custom of reversion, [p. 536, col. 1.] 

Among Chudasama Girasias there is a custom that 
wives and daughters do not succeed as heirs, [p. 531, 
col. 1.] * 

The Thakor of Gamph granted a village for 
maintenance to one of his junior sons. There was a 
litigation between the successor of the Thakor and 
the sons of the grantee, which resulted in a settle¬ 
ment under which the greater part of the village was 
given to the sons of the grantee and their descend¬ 
ants and heirs as maliks, mukhtiars and dhanies. All 
the sons died without any male issue. The plaintiff 
Thakor, claimed the village by right of reversion. 

At this time the -whole of the estate of the Thakor 
was under the management of the Taluqdari Settle¬ 
ment Officer. The widow of the last maintenance- 
holder who had adopted a son objected: 

Held, that the compromise deed did not confer an 
absolute estate upon the grantee’s sons and heirs- 

coo i i 9 


Mr. IW(with him Mr. .V. K. Mehta) for 
the Appellant. r 

R R 't'T J S yakar ’ brith them Mr. 

K. IF. Desai), for the Respondents. 


[p. 532, col. 1.] 
that the alienation under the compromise deed was 
invalid under section 12 of the Taluqdars Act of 1362, 
and the adoption had no effect on the reversion; 
[p. 532, col. 1.] 

A mortgagee from a maintenance-holder or 
an assignee of the mortgagee has no right whatever 
in the estate when the estate reverts to the grantor on 
the death of the maintenance-holder, [p. 536, col. 2.] 

First appeal from the decision of the First 

Class Subordinate Judg* at Ahmedabad, 

in Civil Suit No. 405 of 1907. 


JUDGMENT-. 1’his suit was filed by the 
present T h ak ° r of GampI]> A J ° 

] n Z f’ t0 " eC ° Ver tl)e v 'Hage of Piperia 
so far as it was not already in his 

possess,on from the three original defendants 

namely, Bai Devba, widow of Kaliansingji 

c R Xrv ! ’ Pertap T g Shivsi ^- °therwfse 

called Vijaysing, who was alleged to have 
been adopted by Devba, and Bai Shri 
Bairajba, who was alleged to be a mortgagee 
of the village of P ,eria. The village of 

at the T -° ne ° f the m ' ne Plages which 
at the beginning of the last centurv 

Thakor o^the'^Ch^tl ^Ralpuf’dan 

ev,dence show » that the Chudasama 
Rajputs many years ago migrated from 
Junagadh into what is now the Dhandhuka 
Taluk a of Ahmedabad. and there occupied 
all oi most of the villages in that Taluka 
In course of time, the estate which had 

Su£; vic 2^ m u pl Iv into differen * 

to younger male members of the family 
„ the die, The and 

of these lalukdari families and estates 
was the subject of very prolonged and 
searching investigation prior to and subsequent 

Act nf E nS i the Ahmedabad Talukdars 
Act of lb62, and one of the officers chiefly 

concerned in the investigation was Mr., after- 

Z7 S & I r ni ameS ; Pei]e ’ a Talukdari 
Settlement Officer. In 1868, in making a 

report of his survey operations to the 

Kevenue Commissioner under date the 15th 

September he stated: “The way in which 

these Talukdars are formed by partition 

from a sovereignty or chieftainship is ver y 

clearly shown m the appended pedigree of 

the Gamph Thakors to whom all Dhandhuka 

at one time belonged. The allotment in 

each generation of one or two villages 

a pmeeto the one or more younger brothers 

of the lhakor of the day has, in the lapse 
of years, left the mutilated trunk of the 
chieftainship with only eight villages and 
halves of two others.” The pedigree 
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referred to in that report shows that 
Melaji, the son of Raisingji, had two 
uncles, who as junior members of the 
family each received a village. His uncle 
Knkabhai received Ankewalia and his uncle 
Rabhoji Piperia. Rut before his death 
Ankewalia and Piperia had reverted to the 
ruling branch, to the branch of the 

chief, and, accordingly, Melaji was able 
to assign Ankewalia to Arjansingji and 
Piperia to Rupsingji. Rupsingji had 
two sons, or his widows claimed that he 
had two sons, Keshrisingji, and Kaliansingji, 
and in the year 1870, there was litigation 
between the established successor of 
Melaji, namely, Raisingji, and the two sons 
of Rupsingji with reference to the village 
of Piperia. Raisingji contended that 
Keshrising and Kaliansing were both sup¬ 
posititious children, not the real sons of 
Rupsingji, and that Rupsingji having died 
without male issue, the village of Piperia 
reverted, as it had previously reverted in 
Melajis time, to the Thakor of Gamph. 
'['he litigation between Raisingji and the 
two alleged children of Rupsingji resulted 
in a settlement in the year 187L under 
which 11 acres of the village ol Piperia 
were admitted to be the absolute property 
of the Thakor of Gamph, while the rest of 
the village, except a four-annas share which 
belonged to certain Mabomedans, was 
confirmed to Keshrising and Kaliansing, 
and, as a result of that, settlement, Keshrising 
nod Kaliansing until their deaths enjoyed 
the greater part of the village of Piperia. 
Keshrising predeceased Kaliansing and 
Kaliansing died in October 1903, leaving 
widow Rai Dcvba, the original first defendant 
in this suit. According to the contention 
of the plaintiff, Kaliansing and Kesnrixing 
having neither of them left male issue 
there was reversion of the whole of the 
village, which remained with them in their 
life time, to the Thakor of Gamph. The 
widow of Kaliansing, however, after her 
husbands death, namely, in March 1904, 
adopted the 2nd defendant as the son of 
her deceased husband. The 3rd defendant 
claims as a mortgagee of the village of 
Piperia. She obtained an assignment on the 
]3th of April 190G of the mortgage rights of 
Lerabhai Malichand, who bad obtained the 
mortgage with possession of the village of 


Piperia from Kaliansing on the 13th of 
October 1883. Devba died after the institu¬ 
tion of the suit and before the decree of the 

lower Court. . 

The main questions in the case are:—(U 

whether upon the death of Kaliansing 
without male issue the village of Piperia as 
held by him reverted to the Thakor of 
Gamph; or whether his adopted son, the 
2nd defendant, has a right to remain in 
possession and ownership of the village as 
against the Tlmkor of Gamph who claims 
the right of resumption; and (2) whether 
the mortgagee who represents the interest 
under the mortgage created by Kaliansing 
lias any title which be can assert suc¬ 
cessfully against the Thakor of Gamph since 

the death of Kiliansing. 

The first question which was argued in 
this appeal on behalf of the respondents, 
namely, the 2nd and 3rd defendants, the 
adopted son and the mortgagee, was whethor, 
having regard to the documents executed 
at the time of the Settlement in 1871, the 
suit could possibly succeed even assuming 
tlie right of reversion alleged to exist in 
the Thakor of Gamph under ordinary 
circumstances. The contention for the 
resp nideirs was that by these documents 
an absolute estate was conlerred by the 
Thak n* and that any right of reversion was 

in terms released. 

Now the right of reversion, as we have 
staled, is said • to arise upon the failure of 
male issue in the Jivuidar, the yonngei 

nmmbor who obtains the grant of the village 
for maintenance. The Settlement of 187L 
resulted in the execution of two documents 
by the contending parties. One was Exhibit 
114 executed by Keshrising, dated the t>th 
of September 1871, and the other Exhibit 360 

executed by the Thakor Raisingji father of 

the present plaintiff, on the same date. The 
document executed by Keshrising recites ; 

“That the Suit No. 1918 of 1870 was 

instituted against the Thakor Raisingji to 
recover the rupees of the income of the 

grass raised on the pasture of the village of 
Piperia, which grass the Thakor had got 
attached by the Talukdari Settlement 0Ulcer; 
that the question in that suit, together with 
dispute that existed between the Thakor and 
the son of Rupsing with regard to the village 
of Piperia, were referred to arbitration ; 
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tliat an award was made which was accepted 
by the parties, and in pursuance of that 
award the sons of Rupsing gave up 41 
acres 12 gnnthasrmt of two fields, which had 
been seized by the Thakor and admitted 
that he was the sole owner and master of 
it. 1 hey agreed to pay permanently for the 
rest of the village, which was left in their 
possession, Rs. 200 a year for land revenue, 
which figure was fixed in lump for all 
their descendants, that their descendants 
should pay and that the Thakor’s descendants 
should receive it, and if there should be 
any increase in the land revenue of the 
Taluka by the Government or in any other 
way, the J hakor should be responsible. Rnp- 
sirig’s descendants were only to pay always 
Rs. 200 clear, and the Thakor, except as to 
land measuring 41 acres and 12 gnnthns, 
had no right or title on the village of Piperia 
or any land within its boundaries, Rupsing’s 
sons being the sole owners and masters/’ 

The document executed by the Thakor 
contains as its first clause the passage upon 
which chief reliance is placed on behalf of the 
respondents. This clause is as follows:—“The 
land 41 acres and 12 gnntlios of the description 
undermentioned in the second clause of this 
document situated within the boundaries of 
the above said village Piperia has Jbeen taken 
out by us and we have kept our independent 
ownership over the same. With the excep¬ 
tion of the same you and your descendants 
and heirs are moliks, m ukhly ors, dhanies of 
this Piperia village site-land and border-land 
as per orignal limits. We have no right or 
claim to it.” The words translated “ descend¬ 
ants and heirs” are * * * ((Vansa Varas). 
There is not‘and’, and if that expression is 
taken literally it means j'our descendants 
who are heirs.” 


that, except for the 41 acres and 12 gvnthas 

of the village, Kaliansing and Keshrising 

and their male descendants are malik * 

mukhtyors , dhanies. It does not appear to 

us that that in terms enlarges the estate 

which, according to the plaintiffs contention, 

would appertain to a Jivaidar in the Chuda- 

sama clan in Dhandhuka, for he would hold 

his Jivai village for himself and his issue 

so Jong as there were any male descendants 
to them. 

It was suggested in argument that one of 

the questions which was agitating the parties 
at the time of tin's settlement in 1871 was 
the question whether Melaji had not given to 
Rnpsn.gji the village of Piperia as a gift 
not by way of Jivai. but absolutely. Now 
U is suggested that there is some indication 
ot that in one or possibly more of the docu¬ 
ments upon the record which have emanated 
from the Government Officers in connection 
with this estate. We do not think that 
there is any substantial reason for thinking 
that that was the question which either of the 
parties was agitating. We think that the 
great weight of the evidence indicates 
that Melaji gave the village of Piperia to 
Rnpsingji as Jivai upon the usual terms, and 
the only question which was raised between 
the parties besides that of the seizure of the 
g*ass by the Thakor was whether Keshrising 
a.nd Kaliansing were entitled to be recognised 
as legitimate and genuine sons of the 
deceased Jivaidar, Rupsingji. That question 
was conceded in their favour by Raisingji in 
return peihapsfora concession of 41 acres 12 
gunthasnut of the village. Upon the docu¬ 
ments, therefore, we do not think that the 
objection which has been raised by way of 
demurrer can prevail. 


Now, so far as we have any knowledge of 
the custom of inheritance among Chudasama 
Girasias daughters are not recognised as 
heirs. That was the conclusion arrived at 
in another Chudasama case which went 
through three Courts terminating in the 
Privy Council, and there is evidence on 
record in this case of witnesses who are 
acquainted with Chudasama customs that 
wives and daughters do not succeed as 
heirs. Therefore, ‘descendants who are 
heirs" would be confined to male descend¬ 
ants. Here then is tin acknowledgment 


Moreover, the release must be construed 
in the light of the position which the parties 
occupied towards each other at the time the 
document was executed and in reference to the 
dispute which was then pending between 
them. In London and S'uth Western Boilway 
v. Black more (1), Lord Westbury said: “The 
general words in a release are limited always 
to that thing or the se tilings which were 
specially in the contemplation of the parties 
at the time when the release was given. But 

G) (1K70) 4 H. L 610 at p. C23; 39 b.J. Ch. <13: 23 
L. T, 504; 19 W, H. 305, 
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n dispute flint had nnt emerged, or a question 
which had not at all arisen, cannot be con¬ 
sidered as bound and concluded by the 
anticipatory words of a general release. 
Here if reference he made to the original 

pleadings (Exhibits 197 and 222) in the 
Suit of 1870—we say the originals, because 
the oflieial translations are admittedly faulty— 
it will be recognised that the only dispute 
which had then emerged was whether Keshri- 
sin and Kaliansing were spurious sons or 
genuine: and the most that could ha\e been 
decided against the Thakor was that the 
young men were genuine sons, and, there¬ 
fore, entitled to possession, hut entitled only 
as Jivaidars. No question was then raised 
as to any claim on their part to hold 
absolutely against the Thakor. And indeed 
so late as 1887 we find Kaliansing in his 
written statement in Suit No. •/•>•> of 188/ (Lx- 
hibit *20-2) professing in the plainest language 
to he in possession <•! lbperia by virtue only 
of the grant from the l baker in divai or 
Giras, /. c., maintenanre. W e are satisfied, 
therefore, that despite the apparent teims 
of Kxhihits 11 1-and :5«'»0.tlu»re is n<> substance 
in the argument that they conferred an 
absolute estate, releasing the Thakor s 
right <*f reversion. 

There is, however, another and independent 
objection to the respondents’ contention upon 
tbis point. It is this, that assuming the 
reversion, upon the failure of male issue of 
the .livaidar subsists in the holder of the 
Tha k orate of (la mph, t hat is a part of the 
estate and a part of the estate which may at 
any time become of great value. Now, at the 
time of this settlement in 1871 the whole of 
the landed estate of the Thakor was under 
the management of the Talukdari Settlement 
Officer for the purpose of settling the debts 
of himself and his predecessor, and under 
section 12 of tin* Ahmcdalmd Talukdars Act 

of 18(12 any alienation of the estates which 

earnc within the purview of that Act during 
tin* time that they were under management 
i.s null and void. The Thakor had a vested 
reversionary interest in the village of Piperia 
which, upon the deaths of Kcshrising and 
Kaliausing, would revert to the main line and 
the whole of that village would become avail¬ 
able to the creditors of the Thakor or 
Tliakois. Having regard to the scope and 
intention of that Act, we think that any such 


alienation, as is said to have been made by this 
document (Exhibit 360), would be void as 
offending against the provisions of section 
1 > So much for the preliminary objection. 

"The nevt question that we have to consider 
is whether the plaintiff has made out that 

the parties are bound by the customary law, 
which, as he asserts, entitles him to claim 

reversion upon the death of Kaliansing. 
Upon that question the evidence upon the 
record appears to us to be overwhelming 
in favour of the plaintiff s contention, it 
is established by the report of Government 
Officers that the Thakorate of Gninpli was 
governed by the rule of primogeniture. It is 
established that there was a custom of giving 
away for maintenance villages to junior 
members of the family. Therefore, the 
estate was not governed by the ordinary 
law of co-parcenary and was not partible. 

Various instances have been proved in the 

past of .1 ivai villages which had been given 
to junior members reverting to the main line 
upon the dentil of the Jivaidar without malo 
issue. We have already referred 1o the case 
of Ankewalia and Piperia, which occurred in 
the beginning of last century upon the deaths 
of Kakablmi and Babhoji. But much older 
instances can be found in the book kept by 
the Burnt, which is banded down from 

generation to generation, from Barot to 

Burnt. We have there instances of falling 

into the main line of the village of Click 1 

upon the death of Kusl.inj. at the end of 
the 17th century, and the village of Ankewalia 
appears to have reverted to the «m i 
upon the death of Fntesingji, who does 
not appear in the pedigree but belonged to 
the generation preceding Knshiaji, being 
brother of Devaji. The learned Judge lias 
no reason to distrust the evidence of the 
Bn rot who proved entries in this (Vaivano la 
book. And such records by_the Barotsare 
described by Forbes in the Has Mala as 
being recognised for their accuracy am 
truthfulness among the Rajput c ans o 
Kathia war. 

We think that on the evidence the case 
of the plaintiIT is made out that the vil ages 
given to junior members of the family N%ere 
given for maintenance, upon the teims t ia 
upon the failure of male issue they re\ei tei 
to the holder of what is called the (jath . 
A very noteworthy piece of oral testimony to 
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that effect is to be found in the evidence of 
Akhuba, who was one of the descendants of 
Melaji, and who holds the village of 
Ankewalia upon these terms. It is not a 
case where he could admit, out of friendliness 
for the Thakor, that tl lere is a right of 
reversion upon failure of the grantee’s male 
line, for he himself has no sons and one of 
his brothers is of unsound mind. Therefore, 
the reversion in his case is not likely, so far 
as we can see, to be long deferred. Another 
notable witness is Exhibit 333, Dadabha 
Bhavansing, the Tahikdar of the village of 
Cher belonging to this clan. He says: 
‘Nursing was my uncle two degrees removed. 
And old Talukdar, Yakhatsing, told me that 
Chokdi, Ankewalia and Piperia had reverted 
to Gamph Darbar. He said that the villages 
were given seventy-five years ago.” In all 
twenty-nine Chudasama witnesses had been 
called on the part of the plaintiff who are 
holders of Talukdari villages in the Dhandhuka 
Division, and they all, without exception, 
testify to the existence of the custom alleged 
by the plaintiff. 

Having regard to this evidence, we think 
there is no room for doubt that the custom of 
reversion is established in the plaintiff’s 
favour. It is true that the learned Judge 
below has thrown doubt on the credibility of 
the plaintiff’s oral witnesses on this point; but 
we are not able to share this doubt, for which, 
we observe, no particular reason is assigned. 
A long series of witnesses deposing to one 
special custom of this kind must of necessity 
use much the same language, and it may be 
that it was the uniformity of the story 
which excited the Judge’s suspicions. 
In any event no other or more valid 
ground for suspicion has been mentioned 
before us, and this ground appears to ns 
untenable. It is further worthy of remark 
that the evidence of these witnesses, who 
admit the custom of reversion, is evidence 
against their own interests, and this con¬ 
sideration is by no means displaced by the 
remark that, in the majority of cases, the 
likelihood of their interests being in fact 
prejudiced is so remote that the point should 
not be held to have weighed with them. 
As to this it must be observed that the 
nearness or remoteness of a possible pre¬ 
judice of this sort is very much a matter 
of individual opinion, and, whether it be 
near or remote, we know that the tenacity 


with which Rajput Girasias hold to their 
land must operate against the making of 
any admissions which, in any conceivable 
circumstances, might tend to deprive them 
or their successors of their existing estates. 

I his evidence is, we think, in conformity 
with the official reports both as to the 
original status of the Jivaidar and as to 
the regular practice which has been followed. 
In Sir James Peile’s report of 6th June 1866 
(excerpts from which are Exhibit 580 on 
this record) it is, no doubt, stated that “ a 
village given from a gadi to a younger 
son reverts to the gndi if the younger son 
dies childless; ” but this, we think, is 
manifestly a slip, the condition intended 
being the extinction of the grantee s line 
by default of male heirs. Certainly it was 
nobody s case before us that the reversion 
falls in if the original grantee leaves male 
heirs, and both the other evidence on the 
record and the history of the parties’ 
dealings are, we think, conclusive to show 
that the Thakor’s right to the reversion 
does not accrue so long as there are male 
heirs capable of taking in succession to the 
original grantee ; indeed more than this has 
never been claimed by the Thakor, nor was 
it contended for the respondents that the 
right of reversion lapses in all cases except 
where the original grantee dies without 
issue. That this was the meaning intended 
by Sir James Peile appears from his report 
of 30th January 1860, where he says : “ I 
believe I am correct in stating that patri¬ 
monies carved out of the main estate for 
the scions of the house were enjoyed under 
no other limitation whatever except that, 
should the grantee’s family become extinct, 
their estate should revert to the head of 
the clan.” This passage occurs in a letter 
the object of which was to ascertain various 
details of Girasia custom from the then 
Political Agent in Kathiawar. At that time 
this officer was Captain Barr, and in his 
reply to Sir James, dated 7th March 1861, 
he writes, patrimonies carved out of the 
main estate for scions of the house are 
enjoyed as you understand.” This view of 
the matter is confirmed by numerous in¬ 
stances to which plaintiff’s Counsel has 
called our attention and in which the 
dispositions of the estates followed the rule 
for which the plaintiff contends. The reply 
to this evidence made on behalf of tb© 
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respondents was tliat such dispositions were 
inaile hy order of Political Officers and for 
reasons of state. Put a reference to the 
record shows that that is not so ; on the 
contrary, tlu* various orders were made as 
being calculated to carry out the established 
(rirasia custom and tradition, and were 
made hy officers most familiar with that 
custom. 

Then it is contended that assuming that 
there is such a custom, nevertheless the 
reversion does not take place immediately 
upon the death of the last son less Jivaidar 
hut his widow succeeds to his estate. A 
good deal of evidence was referred to by 
the respondents Counsel in support of that 
contention. All of it is of the same nature, 
ft is an assertion that in the case of 
separated (iirasias the widow inherits her 
husband s estate. Now a case of separated 
f iirasias occurs, as is shown very clearly in 
certain judgments of the Ahmedabad Courts, 
Exhibits 2 is, 250, and I #?, where a 

ullage has been granted in divai and the 
Jivaidar has \arious sons who for convenience 
cn.jo^ portions of tin? ullage separately, and 
that is what is meant, so far as the record 
shows, hy separated (iirasias, " and where 
y<m have several hrot hers enjoy ing portions 
of tlie village separately, and .me of these 
brothers dies without leaving children, it 
often happens that the widow succeeds* to 
hi* share for her life. We say it often 
happens, because the evidence does not 
establish that it is invariable. Counsel for 
flu- respondents has been able to point out 
u number ol cases in which a widow of a 
separated GirasL who dies sunless has suc¬ 
ceeded to his share. Put the discussion of 
the question in the judgments to which we 
have referred, several of which judgments 
refer particul rly to f he evidence given hy 
the then Thakor of humph as being special¬ 
ly valuable and reliable, shows that there 
is no fixed rule in the matter—sometimes 

widows succeed and sometimes they do not 
succeed—; but that question really has no 
bearing upon the question now before 
ns, which is : Whether the existence of 
a widow' of a soilless Jivaidar, the only 
survivor of the Jivaidar family, can prevent 
the operation of the custom of reversion 
as soon as her husband dies 't The evi¬ 
dence as to what is done in such cases 


as that is to this effect, tliat if the Jivai 
grant is of small value, the Darbar allows 
the widow to continue because she must 
have maintenance. If it is of large value, 
then only a reasonable allowance is given 
to her for maintenance. Certain instances 
were relied upon by the plaintiff to prove 
that the widows did not interfere with the 
right of reversion immediately upon the 
death of their husbands, and s> far as 
they go, they do seem to establish that 
proposition. Put it appears to us that if 
it is accepted that there is a right of re* 
version upon failure of the mile line, it 
follows almost as a logical consequence tliat 
the reversion will not be impeded by the exis¬ 
tence of a female. 

And the evidence shows that no such 
impediment has ever in fact been recognised. 
Apart from the large mass of apparently 
respectable oral evidence to this effect, we 
have numerous actual instances in the 
plaintiff’s favour. Thus in Exhibit 521 we 
have the Political Agent's or ler in the 
case of the villages Memka and Vaghela 
under Wadlmn which had been granted 
in Jivai to Keshrising, who had died 
leaving only a widow and two daughters. 
The orders are that ‘ according to usage,” 
an important phrase as showing the ground 
upon which the Political Officers were pro¬ 
ceeding, the two villages will revert to 
the state, and the state in its turn will 
incur the responsibility of making suitable 
provision for the widow and two daughters.” 

W ifcness, Junaji Alotibliai, Exhibit 889, 
deposes to the due execution of these orders. 
So in the case of Bagwan under Gangad : 
the village was granted in Jivai to the 
cadet, Hatansing, and after his death with¬ 
out male issue, his widow Jethiba in her 
plaint, Exhibit bOI, acknowledges that, in 
accordance with the custom, the village 
had reverted to the Thakor and, in lieu 
thereof, certain lands had been assigned to 
her lor maintenance. Witness Ilamirji ' 
Ahhesing, Exhibit 8.17, gives similar testi¬ 
mony as to the disposal of Dared under 
\ ala, though in that ease the grant was 
continued to the widow, presumably because 
the village was a small one and was con- 
sidered necessary for her maintenance. In 
the case of Ayraderiwala under Sayla .it 
is proved by the Bhayuti Judge, Exhibit 
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646, tjiat when the grantee died without 
sons, the village reverted to the state, 
and the grantee’s widows were allowed 
a monthly maintenance of Rs. 50. 
Then we have Exhibits 513, 514. 517 and 
541 which show that the Jivai village of 
Panchasia under Vankaner was similarly 
dealt with upon the failure of male heirs 
in the grantee’s line, and in Exhibit 513 
the widow herself could put her claim no 
higher than that “ the Vankaner Darbar 
has no right whatever to resume the giras 
as long as there is male issue in the line 
of the grantees/’ Exhibit 515 is the peti¬ 
tion of the two widows of Narsing Jalam- 
sing, to whose father the villages of Kerala 
and Rajavadla were granted in Jivai by the 
Thakor of Vankaner. They contended, in 
their long and argumentative petition, that 
the Darbar is estopped from saying that 
the widow of a deceased Bhayat is entitled 
to a Jivai only.” But the orders of the 
Political Officers (Exhibit 51b) were against 
the widows, whose claim to anything more 
than maintenance was rejected on the ground 
that it was contrary to the custom enforced 
by the Agency. These oiders, which were 
confirmed by the local Government, were 
ultimately taken on appeal to the Secretary 
of State, who, however, declined to interfere 
(Exhibit 518). In the Kntda Sangani State 
we have the similar instance of the village 
Bagad>a, the witness being Mr. Abhe- 
chand Jethabhai, the Manager of the state 
(Exhibit 640). We see no reason to doubt, 
and every reason to believe, that the customs 
prevailing in such matters in the Rajput 
Girasia states above-mentioned are of general 
validity among Rajput Girasias, whether 
they belong to the Jhala or the Gohel 
or the Ohudasama sub-division of the clan. 
These nominal sub-divisions are, as the 
witnesses prove, closely inter-eonrected, and 
the matters now under discussion concern 
the general interests and traditions of the 
clan, not the particular usages of any sub¬ 
division of it. To the argument that no 
actual case is proved where an adoption 
was defeated by the reversionary right, the 
answer is that we have no known case 
where the two rights came into competi¬ 
tion ; and the explanation of this fact is, 
as the learned Judge below observes, that 
these Rajput Thakors occupying a gadi 
are not in the habit of adopting, but 


rather in the habit of putting forward 
supposititious sons. Tlrs circumstance itself 
suggests how conscious they are of the 
difference between such claims as spring 
from the ordinary Hindu Law of adoption 
and such a claim as can alone entitle an aspir¬ 
ant to the possession of the gadi or to any 
interest therein. 

The next question, then, which we have to 
consider is the position of the adopted son, the 
2nd defendant. He is found to have been in 
fact adopted. But the fact of his adoption by 
no means concludes the case in his 
favour. The remarks of Sir Charles 
Fairan, in what is known as the case of 
Amarsntign v. Dipasangji (2), are very 
appropriate in this connection. He says : 

Under these circumstances we must hold 
that plaintiff has not proved his right to 
succeed to the village of Kadwal. We hold 
the factum of adoption proved ; and for 
spiritual purposes and for inheritance of 
any private property which Jodhsing may 
have left, as distinguished from the village 
of Kadwal, the adoption would be good. 
But as regards the village of Kadwal, 
we think that the facts and circum¬ 
stances are such as to have shifted the 
burden from defendant on to plaintiff, 
so that the latter is bound to show r that 
Jodhsing or Jodhsing’s widows had the 
right to adopt a son and thus prevent the 
lapse of Kadwal village to the Limdi 
Taluka.” ' The reason why the respondents 
tried so hard to establish that widow's 
succeeded to the estates of Talukdars was 
that the existence of a widow w'ould defeat 
the reversioner, and the adoption of a son 
to the Jivaidar by the widow -would have 
the effect of divesting an estate which had 
already vested in the reversioner upon the 
death of the Jivaidar. But if the alleged 
custom that the widow succeeds, and thus 
keeps out the reversioner, is not established, 
it appears to follow that the adopted son 
can only succeed if he can show that by 
his adoption he will divest an estate 
already vested, according to custom, in the 
Thakor. No instance has been adduced to 
show that that is the result of such an 
adoption, and it appears to us that this 
series of events should have no such effect 
upon premises which we have arrived at 

with regard to the existing customs. . 

(2) (1898) Un. P. J. 60 at p. 66. 
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It li.is liccn suggested that an :id»»pl i«»n . 
if good ; 1 1 all, must l*e a Itngether good ami 
effective according b> Hindu Lnv. The 
answer to that is that we are not here 
dea liner with the ordinary Hindu Law. 
We are dealing" with the custom of a 
lla.jput elan, and we see no reason why the 
<•<'iielusinn arrived at by Sir Charles Farrnn 
in the A mn ran Hint's ease (2) should not he 
equally applicable to the present, ease. 
!'">• the rule of Hindu Lawns to the effect 
of an adoption is not a fleeted : that rule 
contemplates and allows the adopted son's 
title only to the partible property of the 
co-parcenary, while the property which we 
are dealing with here falls outside that 
category. We, therefore, think that the 
adopted son does not divest or defer the 
vesting of the estate which was given to 
the Timber of Oampli by the custom of 
reversion. 

The only other question remaining is as 
to the mortgagee. The original mortgage 
obtained is a mortgage in October 1883 
in consideration of an advance <f a sum 
approaching Us. 5,000, the greater part of 
which was applied to discharge a debt 
due to the Thakor and to free the village 
of Piperia from the possession of the 
Thakor, who apparently held it under a 
lien for advance for maintenance and 
assessment. There is no doubt that the 
mortgagee acquired by bis mortgage as 
nm< b as the* mortgagor Kaliansing was 
fdde to give him, and what hr acquired 
-was not merely the inti vest of Kaliansing, 
hut - the interest of keshnVing who had 
previously died, and whose interest under 
the document of 1 SI I had ostensibly been 

transferred—for what purpose is not clear_ 

to the Thakor of (iamph. The mortgagee 
got that interest also because the evidence 
shows that at the time of mortgage the 
di cunient transferring the moiety of the village 
of Piperia was handed by the (Jamph Dnrbar 
to flu* mortgagee. It does not .appear to us 
howevej*, that the fact that the mortgage 
money was advanced in order to satisfy the 
claim of the Thakor of (jamph is any 
reason, now that the reversion has occurred, 
for treating the mortgagee as entitled to 
anything more than the mortgagor was 
able to give in 1^83. The position is 
similar to that of the assignee of the 

Jivaidar in Beni Bershud Koeri v. Ludhnath 


//< // (3\ who was held not to take anything 
more than his grantor was able to give 
him, having regard to the estate which he 
had received for maintenance. So far as 
the English analogies are of any value in 
a case of this kind, the position of the 
mortgagee, as pointed out by Mr. Desai, 
is very similar to the position of the 
mortgagee in the ease of Hanley v. Martin 
(4), where the plaintiff mortgagee was 
entitled under liis security to a base fee to 
continue so long as there .should be issue 
of the mortgagor who would have succeeded 
under the entail, but be was not entitled 
to a mortgage of an absolute interest as 
against, the remainder-man. 

We reverse the decree of the lower Court 
and pass a decree for the plaintiff declaring 
that the defendant No. 2 lias no right 
whatever to the village of Mouje Piperia, 
and that the defendant No. 3, as assignee 
of the mortgage of the 13th of October 1883, 
has also no right whatever in the said village. 
We pass a decree for possession of the village 
of Mouje Piperia as prayed in the plaint, 
with mesne profits for three years prior to 
suit. Mesne profits to be calculated in 
execution. Decree to be reduced by such 
maintenance as was given to the widow of 
Kaliansing during her life-time after the 
death of her husband. Costs on the res¬ 
pondents throughout.. 

Appeal allowed. 

27 C. 156: 2G L A. 216; 1 C. W. N. 274 (P. C.). 

(4) (1886) 49 L. T. (X. s.) 560. 


MADRAS HTGH COURT. 

Second Civi r. Appeals Nos. 296 and 297 

of 1914. 

February 5, 1915. 

J 9 resent :— Mr. Justice Ayling and 
Mr. Justice Tyabji. 

VE N K AT A R A i\ 1A AIY A R—Plainti ff— 

Appellant 


i v. » *• n u 


N All A YA N A A1YER and others— 

D i: F KNl) A N TS — R S po N DK NTS. 

Evidence Act (/ of 1S72), II5- Estoppel—Claim 
)"'liticit not pressed—Atjrcrment to yet jx'tition dismissed 
intlmut coats, whether roid— Contract Act {IX of 1872), 

i>. /8. 

An estoppel arises only when a man in not allowed 
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to cDny the truth of some matter which he has made 
auo~ ier to believe to be true. [p. 537, col. 1.] 

W lore it was agreed between the parties that the 
claim petition of the defendant should be allowed but 
wiohmt costs and that the plaintiff should apparently 
in consideration of the defendant giving up his 
costs refrain from instituting a suit: 

lL‘hl) that section 115 of the Evidence Act did not 
applv and there was no estoppel, [p. 537, col. 1.] 

Q i.fpre .—Whether such an agreement would be void 
on the principle contained in section 28 of the Contract 
Act ? [p. 537, col. 2.] 

In a suit instituted under Order XXI, rule 03, of the 
Civil Procedure Code, there is no question of setting 
asi lo the consent order because if a party does not 
object to an order being passed against him it 
cannot be inferred that the order passed is not 
against him. [p. 537, col. 2.] 

Second appeals against the decrees of the 
Court of the Temporary Subordinate Judge 
of Trichinopoly, in Appeal Suits Nos. 72 and 
78 of 1918, preferred against those of the 
District Munsif of Srirangam, in Original 
Suits Nos. 322 and 323 of 1911. 

Mr. T. V. Muthukrishna Aiyer , for the 
Appellant. 

Messrs. N, R ajag op al a chart a r and T. 
Arnmainatham Ptllai for Mr. G. S. Rama - 
chandra Aiyar , for the Respondents. 

JUDGMENT. 

In S. A. No. 296 of 1914. 

The learned Subordinate Judge has held 
that the plaintiff is estopped from main¬ 
taining the suit out of which the appeal 
arises. Before us, the argument in support 
of the judgment under appeal has been that 
there was an agreement between the par¬ 
ties that the claim petition of the 1st defend¬ 
ant should be allowed, but without costs, 
and that the plaintiff should (apparently 
in consideration of the 1st defendant giving 
up his costs), refrain from instituting such 
a suit as the present. This is alleged to 
give rise to an estoppel. Section 115 of the 
Indian Evidence Act shows that on the 
facts as alleged, there would not have been 
any estoppel. An estoppel arises wlien a 
person is not allowed to deny the truth of 
some matter which he has made another to 
believe to be true. In the present case the 
plaintiff did not make the defendant believe 
in the truth of anything; all that is alleged 
is that in consideration of the plaintiff’s 
express or implied undertaking not to 
institute a suit the defendant waived his 
costs. There can, therefore, arise no 
question of any estoppel, though there 
might have been an agreement barring 


the suit. Nor is the agreement that is now 
alleged and relied upon proved. Had it been 
proved, the question might have arisen 
whether such an agreement would have 
been void on the principle contained in 
section 28 of the Indian Contract Act. That 
question has, however, not been argued before 
us and we express no opinion on it, 
as no such agreement lias been proved 
in the present case. The indications are 
to the contrary—that the claim petition 
was allowed to succeed on the understand¬ 
ing that the plaintiff was to institute the 
present suit. 

The Subordinate Judge has also based 
his judgment on the ground that there was 
a consent order and that the Court cannot 
set aside a consent order except on a ground 
which would invalidate an agreement bet¬ 
ween the parties. But here there is no 
question of setting aside any consent order. 

The plaintiff is suing under Order XXI, rule 
63, of the Code of Civil Procedure. A suit 
under this rule is no doubt for the pur¬ 
pose of getting rid of the effect of an adverse 
decision in a claim petition. But it is not 
an appeal from that decision and in this 
respect, it certainly stands on a very 
different footing. The decision that is relied 
upon, Nilakant Barterji v. Suresh Chandra 
Mullick( 1), is clearly distinguishable. There 
the decision was held to be binding on 
the respondents’ predecessor-in-title, one 
Khogendro Nath. Mullick, and that in effect 
made the matter res judicata against the 
respondent. In the present case, it is be¬ 
cause the order on* the claim petition is 
binding on the plaintiff that he can 
institute a suit to get rid of the effects of 
the order. (Order XXT, rule 63, of the 
Code of Civil Procedure). This is also an 
answer to the objection that there was no 
order against the plaintiff, an objection 
which we have some difficulty in under¬ 
standing. It is quite clear that when it 
was decided that the plaintiff was not 
entitled to attach the property which he 
had purported to attach, there was an order 
against him. The fallacy of the argument 
is caused by assuming that because a party 
does not object to an order being passed 
against him, therefore, the order that is 
passed is not against him. 

(1) 12 C. 414 at p. 423; 12 I. A. 171; 9 lud. Jur. 439; 

4 Sar. P. C. J. 6S5. . 
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The appeal will be allowed and remanded 
to the lower Appellate Court for disposal 
on the merits. The costs will abide the 
result. 

In S. A. No. 297 of 1914. 

This case follows the above decision in 
Second Appeal No. 29(3 of 1914, and for the 
like reasons as are recorded in our judgment 
therein this appeal will also he allowed and 
remanded to the lower Appellate Court for 
disposal on the merits. 

The costs will abide the result. 

Appeals alio iced; 

(.'axes remanded. 


I 


7 


v— va 


BOMBAY HIGH COURT. 

Okiginai Cmi. vSn r No. S99 uk 1912. 

Nov* mber 2(3, 1914. 

Present :— Mr. Justice Beaman. 
JOHARMAL LADHOORAM —Plaintiffs 

rersns 

CHKTRAM HARISING and uiiikks— 

Dkfkn pants. 

11 mil ii f.rnr - .1 ni a I Imnilii linn, nhclhce in mil a asset 

• • • 9 

— - Mi mnjiini mcinhee , po of, In mire ii.tn coni earls 

— Linhil il if oj other anmhces- -K.'tnjif rl— Defend - 

Denial oj amtenet ami al the .<<imc lime jileinlimj 
Contract as aj icinjee , icliclhee nnssihle. 

A joint lliinln family linn tniiM he ivgjmlrd like 
any other joint family asset. , p. 539. col. 1. j 

Ilia casr where a business is carricil on I »v the 

members of a joint llimli' family lor the henelit of 

the entire familv, there iniiv lie msinv persons who 

(\<> not actively partieipate in the eomlnet of the 

business, there may he many members who aie 

minors, and it is only by a confusion of ideas that these 

can be associated with those who are actively carry- 

• * 

nig on business as partners in the ordinary commer¬ 
cial sense. Hut where it is found as a fact that 
such si business was being carried on by anv one or 
more members of a joint Hindu family for the 
benefit of t he other members, part ietilarly if Midi 
business had been originally estsiblished 1 »> the i let ri- 
menf of the family property :md liamh-d down 
hereditarily, then t he resultant Imhility of all the 
members of the family vould le referable to the 
notion of msmagershiji by one < r u ere members for 
the henelit of the rest. [ p. 539, «•■•!. 1 J 

Where one or more members of a joint Hindu 
family start ji business of tin it* own, not ;it 
the expense of the jnn.t family, nor with the 
intention of sharing its profits aid losses with tho 
other members, their position and their liabilities to 
the other members have to b* regulated with 
reference to the extent to which the conduct of such 



a firm and the resulting profits fall within the legal 
notion of self-acquisition, i p. 539, cob 1.] 

It hardly lies in tlm month of a person to say in 
one and the same breath: “I did not make a contract, 
but if I did make 5i contract, lam sure it was a wager.” 

I p. 5 13, cub I j 

Mr. LI. IK N. Wadia, (with him Mr. Talyar - 
khan). for the Plaintiffs. 

Messrs. Mirza and (jhaswalla , for Defendant 
No. 1. 

JUDGMENT.—The plaintiffs sue the 

five defendants as members of a joint 
Hindu family, trading for the purposes of 
these contracts in the name of Harising 
Chetram, fora sum of Rs. (3,625-9-6, theldiffer- 
ences due to the plaintiffs for sales of linseed. 
The contracts sued upon were entered into 
by the 4th defendant, Hakamchand, on ac¬ 
count, as contended by the plaintiffs, of the 
other defendants in the month of September 
1911 for the September settlement. Defend¬ 
ants Nos. 1 and 2, Chetram Ha rising and 
Beniram Harising, resist the plaintiffs’ 
claim on the ground that the family was 
divided shortly before these contracts were 
made in September J 9 L1 and that they, 
the said defendants Nos. 1 and 2, are 
the only partners in the firm of Harising 
Chetram. They deny that the defendant 
No. 4, Hakamchand, had any authority to 
enter into contracts on their behalf or that 
they are bound by any contracts so entered into 
by the said Hakamchand. They further deny 
liability on the ground of their constitut¬ 
ing a joint Hindu family with the other 
two defendants, Khubchand and Hakamchand, 
although they admit that the 5th defend¬ 
ant, Kapurchand, is the son of the first 
defendant Chetram and a partner in the 
firm of Harising Chetram. It is further 
admitted that Chetram, Beniram and 
Kapurchand now constitute a joint Hindu 
family as they re-united after the partition 
of 1911. The defendants further contend 
that Hakamchand was a minor at the date 
these contracts were made with the plaintiffs 
and as such he was not competent to 
represent the joint family even assuming 
that it had then been a joint undivided 
Hindu family, nor had he received any 
express authorisation from the managing 
members of the firm of Harising Chetram 
& Co. to act as their agent in Bombay. 
Lastly, the defendants contend that the 
contracts sued *upon are wagering contracts 
unenforceable at law. 
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It is not altogether easy perhaps to 
detine with precision what is usually meant 
in these Courts by a joint Hindu family 
firm. It appears to me that a firm must 
be regarded like any other joint family 
asset if it, in fact, belongs to the. joint 
family; and nothing is really gained by 
insisting upon the peculiar character of the 
property and then introducing many legal 
notions which are appropriate rather to 
partnerships in the common sense than 
to the special concept of the joint Hindu 
family. It may be, and very often is, 
the case that a business is carried on by the 
members of a joint Hindu family for the 
benetit of the entire family. In such 
cases there may be many members who 
do not actively participate in the conduct 
of the business; there may be many members 
who • are minors; and it is only by a 
confusion of ideas that these can be 
associated with those who are actively 
carrying on business as partners in the 
ordinary commercial sense. Nevertheless, 
if it be found, as a fact, that such a 
business was being carried on by any one 
or more members of a joint Hindu family 
for the benefit of the other members, 
particularly if such business had been 
originally established to the detriment 
of the family property and handed down 
hereditarily, then the resultant liability of 
all the members of the family would be 
referable, I think, to the notion of 
managership by one or more members for 
the benetit of the rest in the usual sense 
in which the relations of the manager 
and other members of the family have 
often been accepted and defined in all the 
Courts. Again, it may be, and often is, 
the case that one or more members of a 
joint Hindu family start a business of 
their own, not at the expense of the joint 
Hindu family, nor with the intention of 
sharing its profits and losses with the other 
members. Here it becomes clear at once 
that the position of the members so carry¬ 
ing on a joint family business and their 
liabilities to the other members have to 
be regulated with reference to the extent 
to which the conduct of such a firm and 
the resulting profits fall within the legal 
notion of self-acquisition. Great difficulties 
would likely be here introduced by the 
nucleus doctrine, but with those I am not 


now concerned. Assuming that a joint 
Hindu family carries on a business by one 
or more of its members for the benetit of 
the jest of the family, which is the common 
case, then the liability of the other members 
not actively concerned in the conduct of the 
business -would, I take it, be i-eferrable, as 1 
have just said, to the theory of managership 
and would probably be restricted to the 
shai’e of each such member in the joint 
Hindu family pi*operty. It might be doubt¬ 
ed whether any pei l sonal liability beyond 
that can be attached to members of the 
family not actively carrying on the business, 
not in the commercial sense partners and, 
therefore, not pai-ties to any contracts made 
with the firm as a firm. That is one point 
in which a distinction might well be drawn 
between what is commonly called a joint 
Hindu family firm and a firm in the true 
commercial sense. The difficulty in all cases 
of the kind, with which 1 am now dealing, 
arises where firms so-called are started by 
members of a numerous joint Hindu family, 
many of whom afterwards repudiate liability, 
although if the concern turns out successful 
they would probably be willing enough to 
share in the profits. In all such cases it 
becomes difficult to define with precision 
the limits of liability attaching to members 
of a joint Hindu family who may not 
themselves have had any connection with 
the business carried on by the other mem¬ 
bers in other parts of the country in a 
name which is afterwards assigned by 
creditors to a joint family firm. And there 
is this distinction too, no donbt, that these 
family firms are very often handed dow T n, as 
long as they continue to be profitable, from 
father to son and are really regarded in 
much the same light as any other joint 
family ancestral property. 

In the present case it is not denied that 
the firm was established, say, 30 years ago 
or thereabouts, and was carried on as a joint 
family concern up to the year 1911. Whether 
every member of the family, then alive, was 
actively associated with the conduct of the 
business, might be difficult topiove; and 
assuming that some were not, then the 
question would arise whether they were 
personally liable as partners in the ordinary 
sense, or whether taking them to be members 
of the family represented in the conduct of 
the business by the managers, they would 
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not, at least be hound by the acts of such 
managers to tlio extent of their share of this 
and all other joint family property in which 
as co-parceners they had a simian I do not 
think that it is necessary in the present case 
to pursue tin's process of analysis furthei, 
because there does not appear to me to be 
any practical difficulty to be surmounted. 
There can be no question but that defendants 
Nos. 1 and 1 1 used at any rate to manage the 
business while it was admittedly a joint 
ancestral family business and are still carrying 
it on and managing it as a firm in the same 
name. If, then, it can he shown that the 
defendant No. 4, Hakamchand, represented 
them in Bombay for the purposes of making 
these contracts with tlie plaintiff firm, it 
would necessarily follow, waiving for a 
moment the question of Hakamchauds 
minority, that they would he answerable to 
the plaintiffs for the moneys now claimed. 

I understand that the first defendant is really 
the only substantial member of the family. 
Therefore, if his liability were made out, 
it would not matter much, l apprehend, to 
the plaintiffs whether or not Khubchand or 
Hakamchand were also made liable. Nor 
does the question raised of the fourth defend¬ 
ant's minority affect the case, viewed in this 
light, in the slightest degree ; for, assuming 
that he was a minor in September 1D1 1, yet, 
if he were authorised by Hu l ; >-m of l hi rising 
Ohetram to act for them in Bombay as their 
agent for the purpose of making these con¬ 
tracts and did so act, they v ouhl bo equally 
bound and the minority of their agent would 
be immaterial. It i • only on the n^ni. v lin M 
that Hakamchand was not aullrnrhcd by and 
on behalf of defendants No-:. L and 2, and that 
bis acts were not afterwards ratified by them, 
that, on the footing of being a member of the 
joint Hindu family to which this firm belong¬ 
ed, it might be material to determine whether 
he was a minor or not at the time he made 
the contracts which are now sought to bo 
enforced against all bis co-paireners on the 
ground of their collective responsibility for the 
acts of any member of the joint family assum¬ 
ing to act in that capacity. It would, rhen, 
doubtless have to be shown that the acts 
were done for the benefit of the family as 
a whole and that Hakamchand, in so acting, 
had legally assumed a character of manager 
with authority to bind all bis co-parceners. 
Notwithstanding a passage in Trevelyan on 


Minors at page 18, I confess I should feel 
some doubt in holding that a minor member 
of a joint Hindu family could possibly act 
as manager for adult members or that con¬ 
tracts entered into by him in that capacity 
for the benefit of the family as a whole would 
necessarily be binding upon all the other 
members. If, again, it were the case of a joint 
Hindu family, all the members of whom were 
minors, then it would be less difficult to hold 
that the oldest minor was managing for the 
rest; still, it appeals to me, his minority would 
remain an insuperable difficulty in the way of 
holding that he was either competent to 
con'ract for himself or for other minors, as 
incompetent in their turn to enter into con¬ 
tracts. If, however, there be no joint family 
existing in the present case, and if the 4th 
defendant, Hakamchand, be held not to have 


been acting as the agent of defendants Nos. 
1 and 2 s firm, bis minority would have 
little bearing upon the liability of these 
defendants one way or the other. It might, 
no doubt, serve to protect him, but beyond 
that I do not think that the question would 
have any material bearing upon what is 
substantially in controversy in this case. All 
this, however, may be very briefly dismissed 
upon a simple finding of fact, for I have not 
the very least doubt but that in September 

1911, the defendant No. 4, Hakamchand, 

was not a minor. The evidence taken on 
commission is, speaking generally, of little 
Ai lue, but I cannot neglect the deposition of 
the School Master, Ramcband Ruo Balaji, 
who was a master at the school at which 
Hakamchand, defendant No. 4, received his 
education. That witness swears that he was 


a Master from l.?S(i to 1^99 and that the 
defendant No. > 1 , Hakamchand, came to 
school, as shown by the school register, in 
the year 1897. Now, I cannot bring myself 
to believe that Hakamchand could have gone 


to school before be was at the very least 
live years of age. Nor can 1 entertain any 
serious doubt, notwithstanding the many 
defects appearing on these registers, that the 
mifiy, showing that Hakamchand was admit¬ 
ted into the school in 1897, is entirely trust¬ 
worthy. If, in that year, Hakamchand was 
!i\e years, it is clear that he would be nineteen 
when these contracts were made. 1 think it 
much more probable that he was two or three 
jears older and that the plaintiffs are right 
in saving that ho was at least twenty-ono 
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when he made these contracts ostensibly on 
behalf of the firm of Harising Chetram. 

There is next to be answered the question 
whether or not this firm of Harising Chetram 
was a part of the joint family property when 
the contracts were entered into, and whether, 
if so, those responsible for the conduct of the 
business were managers in the sense that 
their act would bind all the other co-parceners. 
The defendants have set up a partition 
alleged to have been effected shortly before 
the contracts now sued upon were entered 
into. The evidence taken on commission is 
largely directed to proving this allegation. 
It is, in my opinion, altogether untrustworthy 
and deserves no credit. In the first place, 
all the witnesses speak to the partition or 
rather to the terms of the partition having 
been embodied in a writing. This writing 
was made in one of the books belongiug to 
the firm of Harising Chetram. It is not forth¬ 
coming, and although I accepted the evidence 
of defendant No. 1 for the purpose of letting 
in secondary evidence, I do not really, now 
that all the remaining evidence in the case 
has been taken, believe a word of it. I do not 
believe that any partition of the kind alleged 
was made: still less do I believe that the 
terms were written out in a book, belonging 
to the firm of Harising Chetram, which has 
since mysteriously disappeared. Indeed, this 
defence is one of those characteristically 
dishonest defences with which every Judge 
sitting on this side of the Court and having 
experience of Marwari suits must be only 
too familiar. These Marwari firms, whether 
taking the form of commercial partnerships 
or admittedly joint family businesses, almost 
invariably have recourse to repudiating 
liability, when their ventures turn out 
unfavourable, on the ground that this or 
that member or group of members did not 
belong to the firm, or that the transactions 
were unauthorizedly entered into by one 
single member of the firm; or if the transac¬ 
tions were entered into on the footing of 
the concern being a joint Hindu family 
property, that a partition had been effected 
and that they, the defendants, were in no 
way liable. This is the kind of defence 
which is constantly set up in these Courts 
in suits of this kind; and the present 
appears to me to be a very typical case. The 
defendants Nos. 1 and 2 doubtless thought that 
their best chance would be to deny what 


they knew to be a fact, that this business 
was really a part of the joint family 
property and had been managed up to and 
including the time when these contracts' 
were entered into by most, if not all, the 
surviving members of the joint family. So 
we have this entirely incredible story of a 
partition opportunely effected just before 
the contracts were entered into, which 
have turned out to be unfavourable to the 
firm of Harising Chetram. It is to be 
observed that every member of the family, 
that is to say, all the five defendants were 
adults, and that the evidence leaves little 
real room for doubt but that they were all 
actively concerned in the conduct of the 
business of the firm of Harising Chetram. 
The 5th defendant, Kapurchand, son of first 
defendant, Chetram, is himself twenty-five 
years of age; and I have not the least doubt 
but that Hakamchand, the 4th defendant, 
was also an adult, and an active par¬ 
ticipant in the business of Harising Chetram 
in the year 1911. Now, if that were so, 
there would be no difficulty in making all 
these members of a joint Hindu family liable 
for the losses of the business, not only to 
the extent of their share in the joint family 
property but personally as well. This is 
what 1 believe to have been the true state 
of affairs when the contracts were entered 
into. 

But, assuming again for the sake of 
argument, that the firm of Ilarising Chetram 
was being carried on independently by the 
two elder brothers, Chetram and Beniram, 
with whom was associated the 5th defendant, 
Kapurchand, in the year 1911, and they 
were carrying it on on the legal footing of 
self-acquisition, still it appears to me that 
they would be undoubtedly bound by the 
acts of Hakamchand and would be liable to 
the plaintiffs. The evidence is, and it is 
very good evidence, on behalf of the plaint¬ 
iffs that Jethmal, the muonim of the 
plaintiff firm, first became acquainted with 
Chetram, defendant No. 1, before these tran¬ 
sactions had ever been entered into, in 
Jubbulpore. Jethmal saj^s he goes to Jub- 
bulpore every year to collect outstandings 
and he there met Chetram, the 1st defendant, 
and that he met also Hakamchand, the 4th 
defendant, who was with his brother, Chetram, 
and apparently took part in such business 
talk as followed. It was there, according to 
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tin’s witness, and I really' see no reason to 
doubt him, that proposals were first made 
by Chet ram on behalf of the firm of 
Harising Chetrnm to enter into business 
relations with the plaintiffs in Bombay. 
Naturally, seeing Hakamchand and Chetram 
together, the plaintiffs were the readier to 
entertain the proposals made in September 
to do business in forward linseed contracts 
by Hakamchand on behalf of the lirm 
Harising Chetram. Now, the evidence 
given by the plaintiff, Jolmrmal Ladhoornm, 
on this point also appears to me to be 
entirely trustworthy. I see no reason to 
doubt the word of tin* two witnesses 
Joharmal and Jethmull when they say 
that I laka'mcl.and came to them in 
September 1911, representing himself to 
be a member or agent of the lirm of 
Harising Chetram and inviting business. 
The evidence is that in doing so, Hakamchand 
said that he would obtain ratification of 
the contracts from the headquarters of 
the firm at Bareilly; and this ratification 
was presently received by the plaintiffs in 
two post cards, Exhibits I) and E, dated 
the Oth and 10th September, respectively. 
These post cards purport to be written by llie 
firm of Harising Chet i am and signed for that 
firm. They recognize the contracts entered 
into by Hakamchand on behalf of the firm 
and ratify them. The evidence of Jethmal is 
to the effect that the plain1 1 Its procedlire was, 
after making the contracts with Hakamchand 
on behalf of t he firm of Harising Chetram, 
to send a memorandum of the contracts to 
that firm's head offices. That may very well 
have been done and is quite consistent with 
the despatch of the two post cards of the titli 

and 10th of September. In these the writer 
is made to say that he has been apprised of 
these contracts, that he has noted them in his 
own books, and that he confirms them. The 
defendant No. 1 now stoutly contends that 
both these post cards are forgeries, lie even 
goes the length of saying that he never posted 
any post card or any other communication at 
Jubbnlpore in the course of his life. This is 
apparently a falsehood. He had considerable 
business at Jubbnlpore, as fie admits lie 
negotiated hnml/'s there for transmission to 
merchants with whom lie admittedly had 
dealings in Bombay. And although be says 
that all this business was always done in the 
quarter of the city called Lath Ganj where 


there is a Post Office, whereas these post cards 
hear the postal mark of despatch from 
Shroff or Saraf Bazaar, it is quite plain, I 
think, that the only Postal District recognized 
there is that of Saraf Bazar and not Lath 
Ganj, and I have not the slightest doubt but 
that defendant No. 1, Chetram, did despatch 
these post cards from Jnblmlpore to the 
plaintiffs in Bombay. The only alternative 
hypothesis is that Hakamchand procured the 
despatch of these post cards by some friend 
of his own in order to enable him to enter 
into gambling transactions with the plaintiffs’ 
firm by deluding them into the belief that he 
had the firm of Harising Chetram at his 
back, while, in fact, that firm knew nothing 
of his proceedings, it cannot he supposed, 
and it is not contended on behalf of the defend¬ 
ants, that these pi st cards have been forged 
by the plaintiffs or that the plaintiffs have 
procured the forgery of them. Then, it appeals 
to me, in the highest degree improbable tlmt 
Hakamchand should have gone the length of 
committing forgery or inducing his friends to 
commit forgery at Jubbnlpore merely to 
induce the plaintiff firm to give him contracts, 

7 

which they would not have otherwise given 
him, in the hope of making gambling profits 
upon them. It is true that the evidence for 
the plaintiffs of identification of handwriting 
is really worthless. Nor do I believe 
Chetram’s denial of his own handwriting. 
But l think, looking to the surrounding 
circumstances and probabilities, that I am 
quite safe in concluding that these post cards 
were really written by Chetram. 

Now, if that be so, they amount to a 
complete ratification and fix the defendants* 
firm, that is to say, admittedly defendants 
Nos. 1 and 2, with the liability they have so 
strenuously sought to evade. 

Even apart from these post cards, I should 
have felt no doubt whatever but tlmt 
Hakamchand was acting for, and was 
authorized to act for, the lirm of Harising 
Chetram. It is proved up to the hilt that he 
has acted as their representative in dealings 
with the two other large and respectable 
firms of Goknldas and Haridas Premji at or 
about the sametim*, and if lie was so acting 
on behalf of the firm of llarising Chetram in 
1910 and 1911 with oilier firms, the already 
strong probabilities are converted into practical 
certainty tlmt bo was acting in the like 
character in these dealings with the plaintiffs, 
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There is the last point to be considerd, but 
I can dispose of it in a very few words. The 
defendants have contended that even assuming 
the contracts were entered into by the 
defendant No. 4 on behalf of the tirm of 
Harising Chetram, and that, therefore, 
all the five defendants, or at any rate 
the members of that firm, would be liable 
for them, yet in the present case the contracts 
being wagers are unenforceable at law. The 
only defendants who contest the claim here 
are the defendants Nos. land 2. As they both 
deny that they ever made these contracts or 
authorized the defendant No. 4 to make them, 
I confess, 1 do not see how they can possibly 
be in a position to contest ilie character of the 
contracts. It hardly lies in the mouth of a 
person to say in one and the same breath : 
“I did not make a contract, but if 1 did 
make a contract I am sure it was a 
wager.” That is in effect the form (he 
defence has taken here. But waiving that 
logical difficulty, I may say that there is no 
evidence worth the name led by the defend¬ 
ants to prove that the contracts sued upon 
were wagers. I hold that the contracts were 
not wagers. 

I, therefore, entertain no doubt whatever 
but that the firm of Harising Chetram is 
answerable to the plaintiffs for the amount 
claimed. And I further hold that when 
that firm became so liable, every-one of the 
five defendants was a member of the joint 
family of which that firm was an asset 
and was taking an active part in the 
business of the firm. I, therefore, hold 
that all the defendants are liable to the 
extent of their shares in the joint family 
property and also liable personally. 

The plaintiffs’ suit must be decreed in 
full against all the five defendants with 
all costs throughout, including all costs 
reserved. 

Suit decreed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 348 of 1914. 

December 22, 1914. 

Present’, —Mr. Justice Han nay. 

MAMMARBDDI SATTIRAZU— 

R E SPON D E N T— P E TITI0N E R 

versus 

MAMMAREDDI AMMAYI alias 

AFC KaM M A— Petitioner—Respondent. 

Hindu Law—Joint family—Preliminary decree for 

partition , whether effects severance of co-parcenary _ 

Holder of preliminary decree for partition , death of _ 

Widow , whether proper legal representative. 

A preliminary decree for partition effects the sever¬ 
ance of the numbers of a joint Hindu family, and if a 
plaintiff in a partition suit dies issueless* after the 
passing of a preliminary decree, his proper legal 
representative is his widow, [p. 544, col. 2.] 

Petition, under section 115 of Act Y of 
1903, praying the High Court to revise the 
judgment and order of the Court of the Tem¬ 
porary Subordinate Judge of Rajahmundry 
at Cocanada, in Civil Miscellaneous Petition 
No. 243 of 1913, in Original Suit No. 4 of 
1911. 

PACTS. After the passing of a prelimi¬ 
nary decree in a suit for partition instituted by 
a Hindu against the other members of the un¬ 
divided family the plaintiff died. His widow 
then applied to be brought on record as the 
legal representative of the deceased plaintiff 
and was accordingly added by the Subordinate 
Judge. Against that order, the defendant 
preferred this civil revision petition. 

Mr. K. S. Ganesa Iyer, for the Petitioner:— 
So long as the shares of the parties were 
not specifically ascertained and partition 
effected by metes and bounds and a final 
decree embodying the said arrangements 
passed, the undivided status of the family 
continued and the right of survivorship was 
not lost by the other members of the un¬ 
divided family. The widow had, therefore, 
no locus standi to come in. 

Mr. V. Ramadoss, for the Respondent:— 
The preliminary decree for partition put an 
end to the co-parcenarj^ and from the date 
of passing of such a decree the family became 
divided. Thandayuthapani Kangiar v. Ragu - 
natha Kangiar { 1). The widow was, therefore, 
the only person who could legally represent 
the deceased. 

JUDGMENT.—The case of Thandayutha¬ 
pani Kangiar v. Ragunaiha Kangiar (1) is 

(1) 10 Ind. Cas. 660; 9 M. L. T. 421; (1912- M. W. 
N. 223; 3$ M. 239; 21 M, L. J. 24Q, 
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authority for the view of the lower Court 
that the preliminary decree for partition 
effected a severance of the family, and in this 
view the order bringing on record the widow 
of the deceased plaintiff, who had obtained 
the preliminary decree, as legal representa¬ 
tive of the deceased plaintiff, is correct. 

The petition is dismissed with costs. 

Pet it ion d is missed. 


BOMBAY HIGH COURT. 

Original Civir, Suit No. 897 of 1914. 

December 10, 1914. 

Present: —Mr. dust ice Beaman. 

GANGABAI—P la inti f f 

versus 

SONABAI — I ) K FfclN 1>A NT. 

Contract—Person harimj tan estates larycr and 
smaller eon eei/imj t nt ire property lelthont limitation — 
Inference—Prineij l ■—Excepti <n 

Where a person has two (‘states, one larger and the 
other smaller, and j airports to convey the on till* 
property without any words of limitation, lie* must 
always lx* taken to ho convoying tIn* highest estate 
he has: that is to say, if an executor having a one- 
third personal henelieial interest in the estate pur¬ 
ports to convoy t ho whole of it without qualification 
or limitation, he must lx* taken to he conveying 
in his character as executor and not in that of one 
having a beneficial interest only in a f rad i >n of the 
whole estate purported to he conveyed p. 5 t I, col. 2. } 

Upon this general principle, exceptions may he 
grafted with reference to the particular facts of 
particular eases. | p. ol-l, col. 2. 

Messrs. / ii rent rift/, din nnh and P. J). X. 
Wad in, for the Pin inti If. 

Mr. Mona (with him Mr. Weldon) t for 
Defendant No. 1. 

Messrs. 'I'araporcrala and Ihiduchanji, for 
Defendant No. '1. 

.)U DGM KNT.—The plaintiff in this suit 
seeks specific performance of an agreement 
to sell a certain property in Sheikh Memon 
Street, alleged to have been entered into 
on the 18th of January 1914, between the 
said plaintiff and the defendant, Sonalmi, 
administratrix of the estate of her deceased 
father. The plaintiff also asks for the 
rectification of the agreement, if necessary, 
by the insertion of words not therein to 
he found at present, making it clear that 
the contract was entered into by Sonahai 
as administratrix. Before the case was 


opened, the learned Counsel for the plaintiff 
asked leave to raise an additional issue 
which implies, as I understand it, the 
abandonment of tin’s supplementary prayer 
for rectification. No evidence has been led 
in the course of this trial to prove any 
mutual mistake in the actual wording of 
the agreement, Exhibit E ; but in its final 
form the plaintiff's case amounts to this, 
that inasmuch as Sonahai was the adminis¬ 
tratrix and purported to convey the whole 
of the property in suit without ar.y quali¬ 
fication or words of limitation, she must 
he presumed in law to have agreed to 
convey the highest estate she was capable 
of conveying, and that too without the need 
of any designatory words such as adminis¬ 
tratrix. I have been referred to certain 
cases upon this subject, and notably the 
case of Bijruj Xnpani v. Pura Stoidary Dassee 
(1) and the very informing case of In re 
I emi .V Furze s Contract (2). Ever since the 
trial commenced, I have bestowed my 
best attention upon this interesting point, 
and although it was only in Counsel's con¬ 
cluding arguments that the case of In re 
IV nn A Furze's Contract (2) was brought to mj 
notice, 1 had independently arrive d at 
the principle to which, I think, Stirling, J.’s 
judgment in that case gives very clear 
expression. It appears to me, ns a general 
principle, that where ft person has two 
estates, one larger and the other smaller, 
and purports to convey the entire property 
without any words of limitation, he must 
always betaken to he conveying the highest 
(•state he has : that is to say, if an executor 
having a one-third personal beneficial in¬ 
terest in the estate purports to convey the 
whole of it without qualification or limi¬ 
tation, he must he taken to be com eying 
in his character as executor, and not. in 
that of one having a beneficial interest only 
in a fraction of the whole estate purported 
to he conveyed. Upon this general principle, 
which i believe to he universally valid and 
applicable, exceptions may be grafted with 


(1) 24 Ind Cus. 200; 10 Horn. L.R. 790; 27 M. h. J. 

00: l L \\\ mV); IS 0. W. X. 1313; (1914) M. W. X. 

079: 10 M. L. T. 338; 12 A. L J. 1185; 20 C. h. J. 36«; 

42 V. 50. 

* 

(2) (1894) 2 Ch. 101; 03 L. J. Ch. 303; 8 K. 220; 
70 L. T. 312; 42 W. H. 440. 
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reference to the particular facts of particular 
cases. Thus where, upon the facts fonml, 
the Court, is satisfied that both the parties 
must have been aware that the intention of 
the vendor was to restrict what was being 
sold to his personal lesser interest and 
where the Court also finds that that was 
the intention of the vendor, then, no doubt, 
the conveyance would only be effectual to 
that extent. But that is really no excep¬ 
tion at all to the general rule I have stated. 
It appears to me to make not the slightest 
difference whether, in such circumstances, 
the vendor is expressly designated as 
executor or administrator if, in fact and 
to the knowledge of the purchaser, he be 
an executor or administrator and purports 
to convey without limitation the whole 
estate. Nor do I think any distinction can 
be maintained in principle between actual 
conveyances and agreements to convey for 
the purposes of applying this general rule. 
If I am right so far, it is obvious that 
there is no case for rectification here 
because there is no need for it. If the 
agreement of the 1 Sth of Januiry 1914 
was really the agreement of the adminis¬ 
tratrix, then, in my opinion, it would be 
as much an act of Sonabai in that capacity 
whether or not she be described on the 
paper as administratrix. So far upon the 
question of pure law. 

Next arises the question whether the 
facts proved in this case would bring it 
within the class of exceptions I have 
indicated, that is to say, whether there is 
anything in the form of the document or 
the relations of the parties or their 
conduct in this agreement, which would 
warrant the Court in holding that it was 
the intention of Sonabai to agree to convey 
no more than any beneficial interest she 
herself might have in the property agreed 
to be conveyed, and that that intention 
was known to and accepted by the plaintiff, 
Gangabai. Except for the constant associa¬ 
tion of Cooverbai, the defendant, Sonabai s 
sister, with Sonabai in all the stages of 
this transaction, I fail to discover any such 
facts. The agreement itself purports to 
be drawn as between Sonabai alone of the 
one part, and the plaintiff, Gangabai of the 
other ; and Sonabai, who was admittedly 
well-known to Gangabai to be the adminis¬ 
tratrix of her late father’s estate, agreed to 


sell not her own interest, whatever that 
might be in the suit property, but the entire 
property. Bearing in mind that Cooverbai 
was herself present when the agreement 
was entered into and signed by the plaint¬ 
iff an 1 the defendant, an I that no attempt 
was made on either side to obtain her 
signature or have the agreement drawn in 
the joint names of herself and Sonabai, 
it appears to me beyond reason to contend 
that in this matter Sonabai was not putting 
herself forward as competent to deal with 
the property, not as one having merely a 
limited interest therein, but with all the 
powers of administratrix. I think too that 
Cooverbai must ln»ve been present with 
the object of confirming the act of Sonabai 
as administratrix, while keeping an eye, 
perhaps, on her own internet. But i can 
hardly believe that if it had really been 
the intention of Sonabai merely to sell her 
own right, title and interest in the property, 
or to sell that along with the right, title 
and interest of Cooverbai, the Attorney, 
under whose control the whole proceeding 
was conducted, would have allowed the 
agreement to be executed in its present 
form. Still less do I think that if that had 
been the intention and the plaintiff had 
been aware of it, she would have consented 
to the agreement binding her to pay so 
high a price as JEts. 3*3,750 for an unascer¬ 
tained share of a property which, at the 
highest, would hardly be worth more than 
Rs. 43,000. 

It remains, them, to be considered 
whether, approaching the case in this light, 
the agreement of the lbth of January 
1914 is one which ought to be specifically 
enforced. The defendant’s contention is' 
that she was duped into signing the agree¬ 
ment by the treachery probably of Mathuradas 
and that had she been aware of the 
figure he intended to fix, she would never 
have consented to sell the property. In 
effect, this amounts to such a plea as might 
very properly be entertained under section 22 
of the Specific Relief Act, and it then 
would be merely a question of fact whether 
or not the defendant has satisfied the 
Court that she had not entered into the 
agreement with the full knowledge of the 
facts or under a mistaken impression, or 
had in any other way through misrepresen¬ 
tation been induced to part with the 
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property on terms which, with fuller 
knowledge, she would not have accepted. 
In such cases it is not necessary that the 
facts should go the length of establishing actual 
fraud. What the Court is to look to is, whether 
in the exercise of its discretion the agreement 
is one which ought to bo specifically 
enforced particularly having regard to this, 
whether enforcing it would not inflict more 
injury upon the defendant than confer 
benefit on the plaintiff. In every suit for 
specific performance, Courts of Equity have 
a free discretion limited only by those 
general principles which require all Courts 
of Justice to act in accordance with sound 
judicial principles and not upon mere caprice 
and sentiment. 

Now, this case has occupied some time and 
a considerable amount of evidence has been 
led before the Court on both sides with the 
object, first, of proving that the transaction 
throughout was perfectly straightforward 
and that no imposition of any sort was 
practised upon the defendant; next, of 
proving that she acted upon a supposed 
assurance given by Matlmradas that he 
would never value this particular property 
at less than Us. 1,000 per square yard. It 
is indubitably certain, I think, that the 
defendant, a Parsi woman, bail not received 
any professional advice at all in the matter, 
probably because she did not ask for any. 
But after having listened to the evidence, 
while it was being given, with the closest 
attention, after having heard it criticised by 
learned Counsel on both sides, and having 
again reconsidered it from first to last, l 
feel very little doubt in my own mind as to 
the real truth of the matter. In the first 
place, l do not throw any doubt upon the 
evidence of Mathuradas. Ifeisa gentleman 
of wealth and position, and f am sure that 
his evidence here was substantially true in 
every particular. This indeed has not been 
seriously questioned by learned Counsel for 
the defendant. The defendant’s case is in 
effect that Chhotalal, the broker, was at the 
bottom of the whole arrangement., and that 
it was through his misrepresent at ions to the 
defendant, Sonabai, on the one hand, and 
Mathuradax on the other, that the defendant 
was duped into making this \ery unfavour¬ 
able agreement. The undoubted farts which 

I collect from the evidence, in my opinion, 
*re that the broker was negotiating the sale 


of this property on behalf of the defendant, 
Sonabai. The first bidder appears to have 
been Haribhai, formerly a servant in the 
shop of the plaintiff, Gangabai, and after¬ 
wards a rival trader in the same line. 
Haribhai is a witness of very poor class, 
upon whose word I can place but little 
reliance. It is very clear, however, from his 
evidence taken along with that of others 
that he was very anxious to establish himself 
in the place of his former mistress, Gangabai, 
and if he did not actually offer to buy the 
premises now in suit, he did admittedly 
take them upon a much enhanced rent 
actuated no doubt,' as I have said, by his 
desire to establish himself in place of 
Gangabai. It is the allegation of Chhotalal 
that Haribhai further offered to buy the 
premises for a sum varying between 
Us. 28,000 and Rs. 30,000. Thereupon, 
Maganlal, the maternal uncle of the 
plaintiff, who is a very young woman, 
appears to have been apprised by Chhotalal 
of what was going on and in the interest of 
his niece offered to raise any bid that 
Harkins might make by Rs. 2,000 or 
Rs. 3,000. Thereon, there appear to have 
followed negotiations conducted by the 
broker, Chhotalal, between Sonabai and the 
plaintiff, Gangabai; and I believe the truth 
to be hero, as stated by the plaintiff’s 
witnesses, that while Gangabai would offer 
no more than Rs. 30,000, Sonabai refused 
to sell for anything less than Rs. 35,000. 
in estimating the probabilities of what 
followed, it is necessary to remember that 
Sonabai had mortgaged this property to one 
Canjid Sunderji for a sum of Rs. 18,500 in 
all; and it appears that Mftthuradas, who 
is a member of the well-known firm of 
Vassanji and Co., was acting after the 
death of Canji Sunderji on helmlf of his 
estate. Sonabai admits that Canji Sunderji 
had always treated her with the utmost 
kindness and consideration and stood to her, 
as she put. it, almost in the relation of her 
father. Further, she had much eonfider.ee 
in Mathurndns, and after Canji Sunderji 
died, she says she used to turn to him for 
advice in all her business dealings. Those 
being the close relations existing between 
Sonabai and Math Ursulas, it is, in my opinion, 
extremely probable that Sonabai should 
have mentioned, as she swears she did, to 
Mathuvadas in one of hpr conversations about 
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her affairs that she believed that the 
property in suit was worth Rs. 1,000 per 
square yard, and that Mathuradas may have 
said in general terms: Well, if you can get 

that for it, by all means sell it.’’ I do not 
believe that it is true, as now alleged by the 
defendant, that Mathuradus, acting in the 
interests of Gangabai, brought pressure to 
bear upon Sonabai to sell this property by 
threatening her with the foreclosure of Canji 
Sunderji’s mortgage. But I do believe that 
it is quite possible that Sonabai, as a result 
of some such conversation, as I have just 
related, got it into her head that Mathuradas 
had accepted her valuation and confirmed 
her belief tliat her property was worth the 
very high figure of Rs. 1,000 per square yard. 
With that idea in her mind, gradually con¬ 
verted possibly into an enlarged belief that 
Mathuradas had actually assured her that he 
would find a purchaser, if necessary, for her at 
that figure or a higher one, it was extremely 
natural that, on this difference arising 
between Sonabai and Gangabai as to the 
value of the property, Sonabai should have 
been only too willing to leave the price 
to be fixed by Mathuradas. Gangabai had 
equal reasons to repose confidence in this 
gentleman so that she would have been, 
as indeed she proved to be, quite ready to 
accept his valuation. At the same time 
after the dispute had actually arisen between 
Sonabai and Gangabai, the evidence does 
not satisfy me that Sonabai had any further 
personal communications with Mathuradas 
on this subject. I come now to that part 
of the case which relates to the written 
submissions to Mathuradas. That these 
were procured by Chhotalal, there can be 
no doubt whatever. The plaintiff’s version, 
as supported by her principal witnesses, is that 
the only point in difference between her and 
Sonabai was, whether the price to be paid 
for the property should be Rs. 30,000 or 
Rs. 35,000. Chhotalal, thereupon, said to 
Sonabai: “if you go on haggling like this, 
the bargain will never be completed, so the 
best thing you can do is to leave the figure to 
be settled by some one in whom you 
have confidence.” To this Sonabai gladly 
agreed, doubtless having in her mind the 
belief I have mentioned that if she could 
obtain the arbitration of Mathuradas he 
would fix the price at at least Rs. 43,0UU. 
But the plaintiff’s story is that nothing of 


that kind was really left to the arbitration 
of Mathuradas. All that he was asked to 
decide was some figure between Rs. ^0,000 
and Rs. 35,000, which might seem to him to 
be fair; and this undoubtedly was what was 
conveyed to Mathuradas orally by Chhotalal. 
But it may well he doubted whether 
anything of the kind was conveyed by 
Chhotalal to the defendant. Sonabai. At 
this point it is well to bear in mind what 
the knowledge of the principal parties was 
at this stage, if I am so far right. Ganga¬ 
bai and Chhotalal knew perfectly well what 

submission about to he made to 
Mathuradas was. Sonabai did not. Mathu¬ 
radas himself was duly informed that he 
would be requested to fix some figure 
between Rs. 30,000 and Rs. 35,000. He 
says that he understood that to be the 
limit of his authority, and that too without 
any respect to the actual value of the 
property. He says that, so far as he 
understood the submission to himself, ho 
would have fixed the figure between Rs. 30,000 
and Rs. 35,000, whether the property had 
been worth a lakh or whether it had been 

worth Rs. 10,000. At this point, then, 

Mathuradas, after having been informed by 
Chhotalal of what the plaintiff and the 
defendant desired of him, refused to act 
without a written authorisation from both 
of them. Accord ingljr, Chhotalal drafted 
the terms of submission for Sonabai, which 
with unimportant alterations, she copied at 
the dictation of her sister, Cooverbai, and 
posted on the 12th of January to Mathura¬ 
das. Apparently, that letter was not deliver¬ 
ed as quickly as was expected, and Chhotalal, 
who was exceedingly anxious to get this 
authorisation from Sonabai, came to her and 
informed her that Mathuradas had not re¬ 
ceived her letter. She, accordingly, re-wrote 
it on the 14th and took it to the Office 
of Messrs. Yasanji & Co., where she handed 
it to Chhotalal, who, in turn, gave it to 
Mathuradas. The other letter, posted on 
the 12th, likewise came to his hand with 
little delay. On the 15th, a similar letter of 
authority was obtained from Gangabai. Now 
it is to be noted that Sonabai’s letters* 
which, for the purposes of this discussion* 
are alone important, are couched in general 
terms and contain no reference at all to 
restricting Mathuradas to some figure between 

Rs. 30,000 and Rs. 35,000. It is quite clear 
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that, if 1 am right in believing that Sonabai 
hoped that Matliurndas would fix the ligure 
not lower tl ian at the rate of Ks. 1.000 a 
square yard, her letter of authorisation 
would have taken precisely the form which, 
in tact, it has done. On the oilier hand, 
if C hhotalal had verbally informed Mnthura- 
das that his arbitration was only invited 
subject to this restriction, it is equally (dear 
that he would not have inserted it in the 
draft he pave to Sonabai, if Sonabai was 
really, as she alleges, being kept in the dark 
upon this most material point. Now, observe 
what follows. Prior to the meeting of the 
lSth of January 101 I, (_ hhotalal had been very 
busy apparently drafting the agreement to 
sell this property. He had taken this agree* 
menttothc t'rrn of lihaisl.ankar, Kanga, 
(i irdluirlal A' Co., some lour days before it was 
actually executed, and submitted it to 
Girdharlal for his coia( ct ion and apj roval. 
Girdharla I says that in this matter he was 
acting, if for anybody, f, y Clilmlalal. At 
least lie is driven to say tbal lie made these 
corrections f»*r Chbotalal s sake. However, 
that may be, 1 think very little turns iq on 
the actual hum <J the agreement. There is 
nothing the least objectiona 1 dc in it, and the 
defendant herself admits, as does her sister, 
Coo verbal', that had the price come tip to their 
expectations, they would have cheerfully 
accepted it and would have put the sale 
tinoueli. I merely mention these prepara* 
tions b\ ( hhotalal as showing Ins personal 
interest and activity in the conduct of the 
whole proceedings. The draft thus corrected, 
or rather fair copies of it, were given to 
iMaganlal, and Maganlal in turn gave one 
f,) them to his tforney, Chandulal. Chandu- 
lal struck out one clause; hut 1 think it j s 
proved that out of deference to the wishes 

of Sonabai that clause was allowed to stand 

in tin* Ibial agreement, Exhibit E 'J '| l0 

on, .V tl'cn i< that, if this be true it 

contra diets part at least of Sonabais evi¬ 
dence in which she stoutly denies that she 
knew anything at all of any draft agree¬ 
ment before she was called upon to sign 
the agreement, Exhibit E, at ll,e I,mis-’,. \,f 
Girdharlal on the iNli of January. Having 
got all these agreements, Imweier. in ( | 1U > 
order, it appears that by (he 15th „f January' 
as I have said, .Mathuradas had obtained 
writ ter autliori.sat ions from the plaintiff 


and defendant to fix a price, as we now 
know, between Rs. 30.000 and Rs. 35,000. 
There only remained tc^ appoint the time 
and place for the parties to meet and 
complete the transaction. This was accor¬ 
dingly done by Chbotalal, and 2 i\ M. of the 
1S11 1 was finally settled and the place was 
to he (iirdharlaTs private residence. I 
attach very little importance to the 
small matter of the alteration of the time 
of the meeting, of which Sonabai was informed 
on the 17th. On the 18th, Sonabai and 
her sister, Cooverbai, went first to Chhotnlal’s 
house and with him to the appointed 
rendezvous, where the plaintiff and her 
uncle, Maganlal, were also present with 
Mnthuradas, the whole proceedings being 
conducted by Girdharlal, the Attorney. Now, 
we come to a very singular circumstance, 
which, in my opinion, leaves little doubt as 
to the true state of Sonabai’s mind and 
intention in this matter. For it is common 
ground that the plaintiff and the defendant 
signed the agreement, Exhibit E, in blank. 
They were asked by Girdharlal whether they 
would like to have the figure lirst settled by 
Mat huradas duly tilled in or whether they 
would prefer to sign the agreement and then 
leave the figure to be tilled in. 1 have no 
doubt whatever that this is exactly wlmt did 
occur and neither have I any doubt ns to the 
reason why. As 1 have said, Gangabai, the 
plaintiif, knew quite well that Mnthuradas 
would lix some figure between Rs. 3O,00O and 
Rs. :)">,0L'0 and she was quite willing to accept 
whatever figure he thus gave. Rut Sonabai, 
cherishing a belief that Muthurndns would 
never allow the property to he sold for less 
than Rs. 1,000 per square yard, thought she 
would steal a march on Gangabai and spring a 
surprise upon her in the announcement by 
Mathurndns (f some figure not less than 
Rs. 43,000. Sonabai must have known per¬ 
fectly well that. Gangabai, at the worst, con¬ 
templated paying no more than Rs. 35,000. 
Remembering, however, the terms of her 
letter of authorisation to Mnthuradas and 
totally ignorant of what bad been commu¬ 
nicated to him by Chbotalal, she was in 
the reasonable expectation of securing a very 
much higher price than any in the 
contemplation hitherto of the intending 
purchaser, Gangabai. This appears to me 
to account for the readiness with which 
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both the parties agreed to sign Exhibit E 
in blank: Gangabai because she was really 
indifferent and ready to accept whatever 
figure Math a rad as might fill in; Sonibai, 
because she fully expected that Mithur.idas 
would fill in a ligure which she new very 
well Gangabai would never accept. That 
I take to be the explanation of what is 
otherwise inexplicable, that is to say, the 
manner in which this transaction was put 
through at Girdharlal’s house. Bearing in 
mind the almost immediate resentment 
expressed by Sonabai, if she had really 
known that Mr. Mathuradas did not believe 
himself authorised to fix a higher figure 
than Rs. 35,000, it is difficult to under¬ 
stand why she was so indignant (as she 
swears she was) and why in so short a time 
she took steps to repudiate the transaction. 
Now, this does not put Sonabai’s conduct 
in a very favourable light or entitle her 
to much consideration at the hands of a 
Court of Equity. Still there is nothing 
on her part actually dishonest, though I 
feel very little doubt that, in securing 
Mathuradas as final arbiter, she believed 
that she stole a march on Gangabai. After 
all, her submission contained no reference 
whatever to any figure, and as, according 
to evidence, it does not appear that she 
had ever seen Mathuradas since the 
negotiations began, there is no reason why 
she should have balieved herself obliged to 
tie him down in the manner suggested by 
Chhotalal. That I believe to be the true 
explanation of what passed at Girdharlal’s 
house and faithfully to reflect the intention 
and the state of mind of Sonabai. It is 
true that the evidence shows that when 
the figure was announced (whether 
orally by Mathuradas, or, after it had 
been written by him on a piece of 
paper and handed over to Girdharlal, by 
Girdharlal, matters nothing), Sonabai did 
not protest. Neither did Oooverbai Accord¬ 
ing to these women, they were so staggered 
at the lowness of the fignre and at what 
Sonabai conceived to be Mathuradas’ trea¬ 
chery to her, that they stared aghast. Chhota¬ 
lal asked them to go downstairs and said he 
Would explain everything to them. That 
ends the story of the actual making of agree¬ 
ment. • And after a full consideration of all 
that is contained in it, I entertain very little 
doubt that Sonabai was taken by surprise 


' and had she known of the true nature of the 
submission which alone Mathuradas believed 
himself to have received from these two 
women, she would not have consented to his 
arbitration on those terms, much less would 
she have signed the agreement in blank, 
before the price had been announced. As I 
have said, in this matter she received no 
independent advice from her Attorneys .or, as 
far as I can see, from anybody. She probably 
thought that she was conducting her own 
business very cleverly; and in so endeavouring 
to outwit the plaintiff, Gangabai, she might 
have hesitated about the advisability °of 
taking any Attorney or any other adviser into 
her confidence. It, however, does not alter 
the fact that she probably was under a very 
serious mistake and delusion. That may 
have been entirely her own fault, but in the 
circumstances disclosed in her evidence (and 
so much of it I believe), it was not unnatural 
and it was not really in any sense dishonest. 
Looking to the other side of the question, I 
find nothing whatever blameworthy on the 
part of the plaintiff. She also is a young 
woman, who has not appeared in person 
in this case and presumably knows nothing 
at first hand of what went on. Chhotalaf, 
the broker, is the only man who had the first 
hand communication with the three principal 
persons concerned, S mabai, Gangabai and 
Mathuradas; and Chhotalal was a witness 
who certainly did not impress me very favour¬ 
ably. He has a very lively and substantial 
interest in getting this transaction completed. 
If, therefore, the plaintiff were likely to 
suffer materially by the failure to complete 
this contract, it might be a very nice and 
difficult question for the Court to answer 
upon the ground of fairness to both the 
parties whether it should be specifically 
enforced or not. Phe evidence, however, 
here (and it is the plaintiff’s own evidence) 
is all one way. I cannot see how she will be 
benefited by the specific performance of this 
contract. It is indeed incredible, except upon 
the supposition that her Attorneys haveldriven 
her into this suit, why she has taken this 
step at all. She has agreed to pay more 
than the property is worth. She could carry 
on her business just as well in any other 
premises. On the other hand, the defendant 
appears to me extremely reluctant to part 
with the property at the price stated in the 
agreement. She has really only a half iu« 
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teres(. tlierein, the other half belonging to 
lier sister Coo verba i. There appears to he 
absolutely no need to sell the property for the 
payment of the deceased's debts. In the 
discharge of her duty as administratrix, the 
defendant would be under no urgent need of 
selling the property. And I can only sup¬ 
pose that she consented to sell, and that her 
sister, Cooverbai, supported her in that deci¬ 
sion, on the understanding that the sale 
would he an extremely profitable one for both 
of them. 

In view of these considerations, it appears 
to me that this is a case in which the Court 
ought not to grant specific performance. I 
think that, in the circumstances, the proper 
decree would be that the prayer for specific 
performance, and the supplementary prayer 
for rectification, should both he refused, 
and the plaintiff’s suit so far dismissed. Hut 
having regard to the state of the evidence 
and what 1 believe to be the underlying truth 
of the whole matter, I do not think that the 
plaintiff ought to ho made to hear the de¬ 
fendant’s costs of this litigation. There 
remains the counter-claim, which, again, is 
not entitled, l think, to very much sympathy 
at the hands of the Court. The most that 
can he said in this behalf is that the plaintiff 
is bound t<» pay the rent for the time she has 
remained in occupation of the premists; hut 
in view <>f the peculiar circumstances of the 
case, 1 do not think that she ought to pay 
the enhanced rent the defendant is seeking 
to obtain from her. In my opinion, what the 
general justice of the ease reipnros is, that 
the earnest-money should In* relunded to the 
plaintiff with interest at <> per cent, per 
annum up to the date on which the defendant 
offered t>> ref urn it; next, that the jdaintill 
should pay t«» tlie defendant rent of the 
premises at the rate of Ks. 190 a month until 
■.she gives vacant posses.*.i»m; and that in all 
other respects the suit and the counter-claim 
should he dismissed, each party hearing her 
own costs. 

The plaintiff should deliver up possession 
by the 1st of February 15>15. 


Suit (i)ul C<>n ntcv-clai m disuussid. 


PUNJAB CHIEF COURT. 

Civil, Hi -;vision Petition No. 177 of 1912. 

October 14, 1914. 

Present: —Mr. Justice Chevis. 
MURAD ALL and othkks—Defendants— 


* ■> 


versus 

CHIRAGH DIN and others— Plaintiffs— 

Respondents. 

I’lrmlinjs —.1 ppcitl — (ironnd not token before first 
Court — Comi>romi.<r of eriminnl ease — Consideration. 

An Appellate Court is not competent to decide a 
case in favour of a person on a plea not raised by 
him before the lirst Court. {|>. ooO, col, -• J 

Surrendering a disputed title is a good coilsidera- 

lion fora compromise of a criminal case. [p. 350* 

col. 2.J 

li.islteshti r Sot It v. D. Deri JV.Wim/, 19 Ind. CttS. 411; 

20 P. H. 19113; 10 l\ W. H. 1913 followed. 

Petition for revision, under section 70 (1) 

(„) and (/>) of Act XXV of 1899, as amended 
by Act IV of 1912, of the decree of the 
Divisional Judge, Amritsar Division, dated 
the 15th October 1911, reversing that of the 

Munsif, second Class, Batala, District Gurdas- 
pur, dated 15th May 1911,dismissingtheclaim. 

Mr. Fa:l-i-Hussain , for the Petitioners. 

Mr. Xantl Lai , for the Respondents. 

JUDGMENT.—The facts are given in the 
judgments of the lower Courts. In the first 
Court the plaintiffs urged that the deed of 
relinquishment, which he now seeks to have 
cancelled, was executed under fraud and 
undue influence and so was without 
consideration. The first Court overruled these 
pleas, and dismissed the suit. The learned 
Divisional Judge has reversed this decision, 
on the ground that the criminal case the 
compounding of which was the consideration 
for executing the deed, was non-compoundable 
and so the consideration was unlawful 
under section 24 of the Contract Act. It 
seem to me that no such plea was' ever 
raised in the lirst Court (see the pleadings) 
and 1 do not think plaintiffs should ho 
allowed to attack on fresh grounds in the 
Appellate Court. Moreover 1 note that the 
criminal case was compoundablo so far as 
the charge of assault was concerned, and 
it was to plaintiff's advantage to get even 
part of the case dropped. Further, if new 
points are to be admitted, it is doubtful if any 
considertaion was necessary, the case being 

one of plaint iffs surrendering a disputed title 

— vide Hash ash or hath v. Pt'vi Per shad (1) 

U) 19 I ml. Cns.lllj 20 1>.R. 1913; 101 P.W.U. 1913 5 
185 1\ L. U. 1913. 
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Rut I decide tlie case on the ground that 
plaintiffs should not have been allowed to 
succeed in the Appellate Court on a ground 
advanced in the first Court. 

This application is allowed and the suit 
dismissed with costs throughout. Counsel’s 
fee Rs. 20. 

Petition allowed. 


MADRAS HIGH COURT. 

Appeals against Orders Nos. 70 to 73 

of 1913. 

January 7, 1915. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
GANSHAM DOSS SIROMANI DOSS and 
others—Petitioners—Appellants 

vs rsu ^ 

UMDE RAJAH RAJE DAMARA 
KUMARA THIMMA NAYANIM BAHA¬ 
DUR VARU, RAJAH of KALAHASTI 

AND OTHERS—RESPONDENTS. 

Execution — Receiver, appointment of—Property sold 
— Receiver, right of—Suit beticeen decree-holder and 
auction-purchaser, separate, maintainability of. 

A Receiver appointed in the courso of an 
application for execution of a decree becomes 
functus officio immediately the properties attached 
are sold in execution, as the judgment-debtor’s interest 
in them ceases on such sale. [p. 552, col. I.] 

Kutti Chettiar v Subramania Chettiar, 4 Tnd. Cas. 
1077; 19 M. L. J. 728; 32 M. 485, followed. 

To such an application for execution, the auction- 
purchasers are not necessary parties, and the 
right between them and the decree-holder should be 
determined by a separate suit and not in the 
execution proceedings, [p. 552, col. 2.] * 

Appeals against the orders of the District 
Court of North Arcot, in Civil Miscellaneous 
Petitions Nos. 385 to 387 and 118 of 1912, 
in Execution Petition No. 24 of 1908, in 
Original Suit No. 33 of 1895, dated the 23rd 
September 1912 and 7th October 1912, 
respectively. 

FACTS.—In 1896 one Chennappa Nayani 
Yaru obtained a compromise decree for main¬ 
tenance against the then Raja of Kalahasti 
whereby the maintenance of Rs. 650, which 
was agreed to be paid to the plaintiff and 
his male descendants, was charged on the 
whole of the Kalahasti Estate. 'The appel- 
ants obtained a transfer of the said decree, 


and in execution certain villages were attached 

and placed in possession of a Receiver, who 
had been appointed therefor. Some of 
these villages were subsequently sold in exe¬ 
cution of certain decrees on mortgages 
executed by the Raja of Kalahasti prior to 
the attachment referred to above but after 
the passing of the said decree, and were pur¬ 
chased by the respondents who were put in 
possession of the same by order of Court, the 
Receiver being removed so far as those 
villages were concerned. 

The appellants then put in petitions (1) 
for the Receiver being allowed to continue 
in possession of the villages until their decree 
amount is discharged; (2) for allowing the 
appellants to continue the execution proceed¬ 
ings against the respondents, who were al¬ 
leged to be the representatives of the judg¬ 
ment-debtor; (3) for restraining the respond¬ 
ents, auction-purchasers, from interfering 
with the possession of the Receiver; and (4) 
for the issue of a proclamation of sale. 

The District Judge of North Arcot, before 
whom the petitions came on for hearing, dis¬ 
missed the petitions holding that the respond¬ 
ents were not the representatives of the 
judgment-debtor. Against those orders the 
appellants preferred these appeals. 

Mr. C. V. Anantakrishna Iyer , for the 
Appellants: The mortgages in favour of the 
decree-holders in execution of whose decrees 
the respondents purchased the properties 
are all subsequent to the decree in favour of 
the appellants, which gives not merely a 
charge but allows the same to be executed 
as a mortgage decree. Further the purchase 
by the respondents was subject to the right 
of the appellants and the appellants are, there¬ 
fore, entitled to proceed against the respondents. 
The Receiver appointed in execution of the 
decree in favour of the appellants (subject to 
which alone the respondent can claim 
rights in the property purchased by them), 
ought not to have been removed. 

Mr. K. Srinivasa Iyengar , for the Respond¬ 
ents:—The decree in favour of tbe appel¬ 
lants is only a simple money decree, even 
though it gives them a charge. It is not 
a mortgage decree, nor has it been executed 
as such, but only as a money decree. The 
Receiver was appointed for properties at¬ 
tached in execution of the money decree anct 
as a sale of the property by the Court puts 
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an end to tlx* atlnolienipnt, tlie receivership 
goes wi'fh i(: Appeal against Order iSo. % 'l 
of The appellants’ right, it any, is 

only against the sale proceeds. Even in the 
case of' successive mortgagee decree-holders, 
when once the properties have been sold in 
execution of one mortgage decree, the right 
of tin* other mortgage decree-holders as 
against the purchaser should lie determined 
in a separate suit, and not in execution of 
th irown decrees \_Kvtti Chrttiar v. Snbra- 
mnnin f 'hettiar (1) J. 

Mr. i 1 . A. Annntnhrislnm I per briefly re¬ 
plied. 

JUDGMENT.—The petitioner in all these 
cases has a rtizimnna decree for mainten¬ 
ance, which he claims to have been made a 
charge on the Kalahasti Estate. He seeks to 
proceed in execution again>t property in the 
hands of persons who Imvt 1 purchased portions 
of the estate in sales under mortgage 

decrees. 

So far as the execution petitioner's 
applications are for the continuance of the 
Deceiver appointed in execution of the 
petitioner’s applications to execute his 
rnziiinnm decree as a money decree, it is 
clear that the respondents being in possession 
by virtue of their purchases, the Receiver 
cannot continue in possession after the 
properties have been sold under those 
decrees. For all the interest of the judg¬ 
ment-debtor has passed under the prior 
sales, and no saleable interest remains to 
be sold again L \ id<* Kelli t’/irtlinr v. 

iS n l/i <i m u n / a t'hrUmr (1)1. 

The other prayers in these petitions, 
which were to make the purchasers parties 
to the execution proceedings and to restrain 
them from interfering with the possession 
of the Receiver, arc for these reasons 
equally inadmissible. 

In Miscellaneous Petition No. 1 18 of 1912, 
which is connected wiih Civil Miscellaneous 
Appeal No. 73 of 191 1, the petit inner asked 
for the sale in execution of certain villages 
which lie had attached. The connected 
execution petition has not been printed and 
ho it does not appear whether lie applied 
to sell the properties in execution of his 
decree, as properties attached under a 
money decree, or as if they were mortgaged 
Under a mortgage decree. In the other 
(1) 4 lud. Caa. 1077: 19 AJ. L. J. 72N; 32 M. -185. 


execution applications there is no request 
to execute these decrees as mortgage 
decrees. 

In any ca«e, we have no hesitation in 
following the decision in appeal against 
Order No. 27 of 1913, which related to 
this same estate, and in holding that the 
petitioner cannot be allowed to bring the 
property to sale in execution of his decree 
without a fresh suit. The persons who 
are now in possession were not parties to 
his decree and, therefore, it is necessary 
that the petitioner should tile a suit in 
which the rights of the parties to these 
appeals may he adjusted. Otherwise, he 
cannot execute the decree by attachment of 
portions of the estate in which the original 
judgment-debtor has no longer any subsisting 
interest-. These petitions were, therefore, 
rightly dismissed by the learned District 
.Judge and we dismiss these Civil Miscel¬ 
laneous Appeals with costs (one set). This 
order will not prejudice the petitioner from 
applying for any moneys which may have 
beer, collected by the Receiver prior to the 
sales to the respondents. 

A ppea Is d is m issed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 102 of 1914. 

February 8. 1915. 

Present: —Mr. Justice Cbamier and 
Mr. Justice Piggott. 

8HER KHAN and others—Defendants— 

Appellants 


errs us 


J) K BI PK AS A D— 1 > la mi ff— R bspon de nt. 

Agra Ten men Act [II of 1901), j*. 1(37 — Suit for 
(ccluroti it Unit a perpetual lease is not binding 

— .1 ,i riail irhun of f? irilne lb* mine (U)l Lit. 


A decree was obtained on foot <>f a mortgage- 
deed for sal' of a zrminditei property. Before tho 
property was sold the mortgagor executed a per- 
pjtual lease in respect of certain lands appertain¬ 
ing to tho share in question. The zemindari was 
then put to auction and sold The purchaser 
brought a suit in the Civil Court for a declaration 
that the perpetual lease was not binding on 
him: 

/M«/, that tin* suit was not cognizable ty tho 
Civil Court by reason of the provisions of section 1(37 
of tho Tenancy Act. [p. 554, cols. I and 2.J 
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•9 

Sin 9 h v ■ Rj0 Qirraj Singh , 2fi Ind. Cas. 701; 
o/ A. 41; 12 A. L. J. 1252, referred to. 

First appeal from an order of the 
District Judge of Aligarh, dated the 4th 
May 1914. 

The Horrble Mr. Abdul Raof, for the 
Appellants. 

The Iion’ble Dr. Tej Bahadur Sapru , for 
the Respondent. 

JUDGMENT. 

riGGOTT, J.—This is an appeal by the 
defendants against an order of the learned 
District Judge of Aligarh passed under 
Order XL1, rule 28, remanding to the Court 
of the Subordinate Judge of Aligarh for 
decision on the merits a suit which had 
been dismissed by that Court. The learned 
Subordinate Judge had held that, on the 
facts stated in the plaint, the suit was not 
cognizable by him, being barred by section 
167 of the Agra Tenancy Act (Local 
Act 1L of 1901). This is the finding which 
the learned District Judge has reversed on 
appeal and his decision is now challenged 
before us. There was a mortgage of some 
zemindari property on which a suit was 
brought and a decree for sale was made; 
after the mortgage, but before the decree 
for sale, the mortgagors executed a per¬ 
petual lease in respect of certain lands 
appertaining to the share in question. In 
execution of the decree for sale the zemin¬ 
dari property was put to sale and was 
purchased by the present plaintiff. He 
brought this suit in order to get rid of 
the perpetual lease. As originally drafted, 

the relief claimed in the plaint was 

recovery of possession over the land in 
question as against the defendants-lessees. 

In reply the defendants-lessees claimed the 
benefit of section 202 of the Tenancy Acf, 
and were accordingly directed to institute 
a suit in the Revenue Court for the deter¬ 
mination of the question whether or not 
they held the land in suit as tenants of 

the plaintiff. They instituted a suit ac¬ 

cordingly ; but when that suit came up 
for trial the present plaintiff, who was 
defendant in the Revenue Court, admitted 
the existence of a tenancy. He pleaded 
that the precise nature of that tenancy, 
and in particular the validity of the per¬ 
petual lease under which the present defend¬ 
ants olaimed to hold, was not a matter for 


determination in tl.at suit. On this under¬ 
standing a decree was passed to the effect 
that the plaintiffs in the Revenue Court, 
who are appellants before this Court 
held the land in suit as tenants of the’ 
present plaintiff-respondent. After the 
proceedings in the Revenue Court had 
thus terminated the respondent obtained 
leave to amend his plaint, by asking for 
a simple declaration that the perpetual 
lease in question was not binding upon 
lnm It was the plaint as thus amended 
which the learned Subordinate Judge 
has held not to be cognizable by the Civil 
Court The provisions of section 167 of 
the Agra Tenancy Act have been dis¬ 
cussed in a number of rulings, the most 

recent of which is that reported in 
L"»i bingfi v. Jiao Girraj Sivgh (1). As will 

i * i — 1 ^ ) I am myself 

deeply committed to the view that the 

provisions of section 167 of the Tenancy 

A i Ct C l°w a ., S . ult Hke the P^sent. The 
plaintiff in this case, having obtained 

possession of the zemin lari share on his 
auction purchase, found in existence a 
perpetual lease of a portion of the 
property which he regarded as interfer¬ 
ing with his full enjoyment of the 
property acquired by him. His natural 
remedy, if as a matter of fact the lease 
was executed under such circumstances as 

not to be binding upon him, was by way 

t V SU ',m for e J ectmeil t under section ftS 
of the lenancy Act. Such a suit would 

fall within the provisions of serial number 

29 of group (c) of the fourth Schedule to 

the Act in question and would be cogniz- 

able only by the Revenue Courts. The 

plaintiff in such a case would seek for 

ejectment of the defendants-lessees on 

Ihe ground that they hold only as tenants 
from year to year. J„ reply the 

peipetual lease in favour of the said 
defendants would be set up, and in order 
to the determination of the question thus 
raised the Revenue Court would have to 
decide whether the said lease was valid 
and binding on the plaintiff. The 
question is whether the plaintiff can 
be allowed to oust the jurisdiction of 
the Revenue Court, and bring his 

(1» 2fi Ind. Caa. 731j 12 A. L. «T. 1252 ; 87 A, 
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suit before a different Jorum by seeking 
for a mere declaration. In the judg¬ 
ment which was before the Bench of 
this Court which decided the case of 
lioni Singh v. lino 1 lirrnj Singh (0, I ha\e 

discussed this question at some length, and 
so far as I am concerned I have nothing 
to acid to the reasons which I gave in my 
judgment in that case, for holding that the 
second part of section 107 of the Tenancy 
Act must be construed as barring a suit 
like the present. It may be said that the 
final decision of the Bench of this Court 
does not proceed precisely on the lines 
taken by me. Even, however, confining 
my decision to the grounds taken by 
the learned Judges who decided the case 
of Ham Singh v. liao (/ 1 rraj Singh (1 ) on appeal 
under section 10 of the Betters L atent, 1 
would say that, it we disregard the form 
of the present suit, the real substance is 
clearly one which could have been decided 
in the Revenue Court. The object of 
the plaintiff is to get rid of the defendants 
who claim to hold the land in suit under 
a perpetual lease. This lie can undoubtedly 
do by a suit in ejectment in the Revenue 
Court of the nature already explained. I 
do not think he is entitled to come to the 
Civil Court for a mere declaration, the only 
object of which would be to enable him 
to take further proceedings in ejectment 
before the Revenue Courts. It seems to 
me that unless this view is maintained, a 
conflict of jurisdiction between the Civil 
and the Revenue Courts in matters of 
this sort will sooner or later be inevitable. 
Section 11 of the Code of Civil Procedure 

could not be applied strictly on its terms 
so as to make* the decision of a 
Civil Court in a declaratory suit binding 
on the Revenue Court in a suit for eject¬ 
ment, for it could be pleaded that the 
Civil Court had no jurisdiction to try the 
suit for ejectment. 1 would accordingly set 
aside the order ol the lower Appellate Court 
and restore that of the Court of first 
instance. 

Ciiami i:i:, J.—Tin* facts of this case have 
been stated by my learned colleague 
and 1 will not repeat them. In 
the Courts below it was contended on 
behalf of the defendants that the jurisdic¬ 
tion of the Civil Court was barred by 
the provisions of section 167 read with 


section 95 of the Agra Tenancy Act. The 
Subordinate Judge accepted this contention 
and dismissed the suit. On appeal the 
district Judge held that section 95 of the 
Act did not apply to the case at all, 
because the plaintiff could not have brought 
a suit under section 95 for a declaration 
as to the validity of the perpetual lease 
set up by the defendants or to have it 
declared that the defendants were not the 
holders of a perpetual lease. Having 
regard to the definition of the word class 
contained in the Act, it appears to me that 
a suit for such a declaration would not 
be a suit for a declaration as to the class 
to which a tenant belongs, nor do I think 
that such a suit would be one for a 
declaration as to the name and description 
of a tenant within the meaning of clause 
(//) of section 95, though it was vigorously 
contended by Mr. Abdul Raoof that the 
word ‘description’ covered such a case. In 
this Court it is contended that even if 
section 95 does not apply to the case, 
yet the jurisdiction of the Civil Court to 
entertain this suit is barred, because at 
the date of the suit the plaintiff might 
have brought a suit for the ejectment of 
the defendants under sections 58 and 63 
of the Tenancy Act. It has been held, I 
think rightly, in several cases by this 
Court that in a suit for the ejectment of 
a tenant, if the tenant pleads that he 
holds under a perpetual lease under which 
he is not liable to be ejected, it is for 
the Revenue Court to decide whether the 
plea is correct or not, but at least three 
Judges of the Court are further committed 
to the view that a suit like the onen 0 N\ 
before us cannot be maintained, because 
the plaintiff might have instituted a suit 
in the Revenue Court for the ejectment 
of the defendants in which the validity 
of the lease set up by the defendants might 
have been determined. The case is really 
covered by the principle of the decision of 

Richards, C. J., and Banerji, J., in Ram 
Singh v. Jiao Gif raj Singh (1), in which they 
approved of the view taken by my learned 
colleague. On the authorities I feel bound 
to hold that the question whether the 
defendants are entitled to hold the land 
under the perpetual lease set up by them 
is a “matter in respect of which” a suit 
might have been brought in the Revenue 
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Court within the meaning of section 167 of 
the Tenancy Act, although the plaintiff 
could not in the Revenue Court have 
claimed any declaration regarding the 
lease. It may be doubted whether the 
authors of the section intended that it 
should be construed in such a comprehen¬ 
sive manner but a eursus cur ice has been 
established from which I am not prepared 
to dissent. I agree that this appeal 
should be allowed and the decision of 
the first Court restored. 

^ By the Court.— The appeal is allowed. 
The decree of the lower Appellate Court 
is set aside and the decree of the first 
Court is restored with costs here and in 
the lower Appellate Court. The costs in this 
Court will include fees on the higher scale. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1831 of 1914. 

February 18, 1915. 

Present : —Justice Sir Donald Johnstone, Kt. 

KHUBI AND OTHERS-PLAINTIFFS- 

Appellants 

versus 

CHOTTU—Defen d ant—R e spon de nt. 

Appeal , second—Finding of fact without any evidence 
— Consideration. 

A finding of fact based on no evidence or against 
express prima facie reliable evidence is liable to be 
set aside in second appeal, [p. 555, col. 2.] 

The reversioner of C sued for possession of his hold¬ 
ing on the ground that he had become a faqir. The 
suit was compromised and the land was left with C 
for his life only. Thereafter C sold his ancestral house 
•to T for Rs. 300. The reversioners again sued to set 
‘aside the sale. This case was also settled. The plain¬ 
tiffs allowed T to keep the house on the condition of 
"their getting Rs. 130 out of Rs. 300 and the land 
‘in possession of C: ■ 

Held , that the retaining .by C of the sum of Rs. 170 
was a good consideration for giving up the land, 
[p. 556, col. 1.] 

Second appeal from the decree of the 
Additional Divisional Judge, Hissar Division, 
at Karnal, dated the 4th March 1914, 
reversing that of the Munsif, first class, 
Jhajjar, District Rohtak, dated the 4th 
August 1913, decreeing the claim. 

Mr. Muhammad Saleem, for the Appellant. 

Mr. N. G. Mehra , for the Respondent. 

JUDGMENT.—The sole question for 
decision at this stage of the case is whether 


there was an adequate consideration for this 
compromise. Secondly, whether the Addi¬ 
tional Divisional Judge in finding that Chottu 
did not agree to the compromise has not 
wholly ignored obvious evidence on the 
record. To take the second question first. 
It is clear that this is a matter for second 
appeal. The lower Appellate Court without 
any evidence whatever has held that Chottu 
was not present at the time when the 
Munsif sanctioned the compromise. 

There is no evidence whatever in 
support of this proposition; on the 
contrary it is contradicted by the record, in 
which it is plainly written that the parties 
were present, and in which a certain 
lambardar is expressly stated to have 
identified the parties in open Court. This 
mistake vitiates the Additional Divisional 
Judge’s judgment. It must be held that 
Chottu was present and though there is 
no express statement by him that he agrees 
to the compromise, there can be no possible 
reason for doubting that he really did 
agree. 

To turn to the first question, I cannot 
understand how it can possibly be said that 
there was no consideration for what Chottu 
gave up. In 1896 the plaintiffs had sued 
Chottu for 53 bighas of land on the ground 
that he had become a faqir. That case 
was compromised and the land was left 
with Chottu for his life only. Thereafter 
Chottu sold the house to Tula Ram, and 
the plaintiffs sued them both in order to 
have the sale set aside, on the ground that 
Chottu was a faqir and that he had no 
necessity” to sell. Chottu had received 
Rs. 300 in cash from Tula Ram as the price 
-of the house. He must have wanted money 
and he knew that after what had happened 
in 1896 the plaintiffs were pretty certain 
to succeed in their suit against him. That 
being so, he made an arrangement with 
the plaintiffs and Tula Ram, according to 
which Tula Ram was to keep the house, 
Chottu was to give Rs. 130 out of the 
purchase-money to the plaintiffs and was 
also to. give up to plaintiffs the land which 
in any case would come to them upon 
hio death. It is not absolutely clear why he 
was willing to give up the land, but, 
considering the persistent efforts of the 
plaintiffs to get the land after Chottu had 
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renounced tlie world, it is quite easy to 
conjecture that lie found tlie land somewhat 
troublesome. In slan t, the whole compromise 
seems to me quite natural and reasonable. 
It is incorrect to say that there was no 
consideratson for the surrender of the land. 
The plaintiffs in their recent suit, assuming 
that it would have been successful, would 
have had the sale of the house set aside, in 
which case Chottu would have had to 
surrender the whole of the Rs. 300, and ns 
it was no doubt very inconvenient for him 
to do so lie agreed to give up the land 
and keep R^'. 170. The lower Appellate 
Court takes too narrow a view when it says 
why should Chottu in a suit about a house 
be willing to give up his land. 

For these reasons I accept the appeal 
and give plaintiffs a decree in full with costs 
throughout. 

Appeal accepted 


MADRAS HIGH COURT. 

Second Civ if- Appeal No. 589 op 191*2. 

February 2, 1915. 

Present: — Mr. Justice Ayling and 
Mr. Justice Tyabji. 

T. K. TIRUMALAIYAPRA IMLUA1 and 

others — Dependants Nos. 1. to 3 and 8 — 

Appellants 

ccrsns 

S. VENGU AIYAR and others— Plaintiff 

— Defendants Nos. 4 to 7—Respondents. 

Religious Eh' lavements Act (XX of 18031, s. 3 — Temple 
committee , power of y to appoint additional trustees — 
Rower , when l alle to he questioned. 

A temple committee appointed under Act XX of 1803 
has a discretionary power to appoint additional trus¬ 
tees to a temple under its superintendence, and such 
appointments can only bo questioned on tlie ground 
that tho power was not exercised reasonably and in 
good faith. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Tinne- 
velly, in Appeal Suit No. 45 of 1910, preferred 
against that of the Additional District Mnnsif 
of Tinnevelly, in Original Suit No. 33.'of 1907. 

Mr. 0. V . Anantakrishna Aiyar , for the 
Appellants. 

Mr. T. Rangachariar , for the Respondents. 

JUDGMENT. — As regards the objection 
raised to the maintainability of tho suit, it is 
guffioiBnt to state that the first Court found 


the plaintiff to be in possession of the suit 
temple and properties: and the Subordinate 
Judge notes that this finding was not con¬ 
tested before him. 

It is next contended that the Subordinate 
Judge lias applied a wrong test in deciding the 
vital question of the legality of the order of 
appointment of the additional trustees, the 
defendants Nos. 8 and 9. Reliance is placed 
on a recent decision of this Court in 
Thirnvangadatha, Aiyangar v. R. Ponmap- 
pahjangar (1), in which it was held 
that a temple committee under Act XX 
of 1863 has a discretionary power to appoint 
additional trustees to a temple under its 
superintendence and that suck appointments 
can only be questioned on the ground that 
the power was not exercised reasonably and 
in good faith. We are quite in accord with 
the decision quoted, but in the present jase 
as pointed out by Mr. T. Rangachariar, the 
facts found by the Subordinate Judge fully 
satisfy the test laid down and show that the 
appointment of the additional trustees was 
made reasonably and in good faith. Tt is 
sufficient to refer to paragraphs 31 and 70 
of the Subordinate Judge’s judgment. 

It is not contended that the dismissal of 
the plaintiff can be justified if the appoint¬ 
ment of the defendants Nos.Sand 9 was illegal 

The last contention is that the injunction 
as it stands in the decree is too widely 
worded. It is certainly open to be read as 
prohibiting any interference by the temple 
committee even in exercise of the undoubted 
powers of superintendence vested in them by 
Act XX of 1863. We accordingly direct it 
to be amended by inserting the words on 
the strength of the proceedings” after the 
words “ interfering in any way whatsoever.” 

With this modification the decree of the 
Subordinate Judges is confirmed. Appellants 
will bear respondents’ costs in this Court. 

j Decree modified, 

(1) 25 Iud. Oas. 905j 2S M. L. J. 2U9. 
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CALCUTTA HIGH COURT 

Appeal from Original Order No. 464 

OF 1911. 

June 8, 1914. 

Present: Justice Sir Asutosh Mookerjee, ICt. 

SOUDAMINI GHOSE— Opposite Party- 

Appellant 

versus 

G ?^ L # CHANDRA GHOSE—Respondent 

A> bit ration, without intervention of Court-Civil 
Procedure Cede (Act V of 10084, '.04 ZL V 

f SU .\ U < Pora - 21 ( 1 ) — Order filing award - 

tfmake r ^ ht °f~ S ' lhmissin ^ to arbitration, capacity 
o nake—lm-t^s, capacity of, to Contract-Reference to 

arbitration by executor or administrator—Power to 

?ot y ff m 7T f W i U - p “>° mentions oj law, whether 
to be rejerred to arbitration—Quentions, what to be 

ref lflt~Jwt m 'f i0V ’ Wh f her affeCt “ legaUt, J °/ award. 
OnnrMI r ? ? without the intervention of the 
onrt the tact, that a decree is drawn up on the basis 

of the judgment winch follows the order film- 
auanard cannot take away the right of appeal of 
the party aggrieved by the order, [p. f,57, col. 2.1 
Where such an appeal is allowed, the decree will become 
infractuous, the whole foundation of the decree will 
disappear and it will be competent to the Appellate 
Court to declare that the decree had been vacated, 

because the order, on which it was based, had been 
cancelled, [p. 558, col. I.j 

Under clause (f) of sub-section (1) of section 104 
of the Ciyd Procedure Code, an appeal lies from an 
order filing or refusing to file an award in an arbitra¬ 
tion without the intervention of the Court, fp 557 
col. 2.] ' ’ 

•S abitree v. Promoda Prosad, 10 Ind. Cas. 941; 21 C. 

L. J. 248 and Khetter Nath v. Ushabafa Dasi, 22 Ind • 
Cas. 39 ; 18 C. \V. N. 38 , followed. 

Capacity to make a submission to arbitration is co¬ 
extensive with capacity to contract; every person cap¬ 
able of entering into a contract may be a party to a 
submission; conversely, he who cannot contract, cannot 
make a submission; and as a necessary corollary in 
the case of persons whose capacity to contract’ is 
restricted, the power of making a submission is, 
in the same manner and to the same extent, limited 

Consequently, ,f parties enter, into a submission 

concerning a subject-matter over which one of them 
has no authority or only a restricted power of 
disposition, an award ordering such party to do that 
which he cannot lawfully do, will be of no le^al 
effect whatever, [p. 559, col. 1.] ° 

Wyatt v. Benson , 23 Barb (N. Y.) 327, referred to. 

An executor or administrator is competent under 
certain circumstances to make a reference to 
arbitration; such right cannot be disputed when 
exercised within the limits of his authority. TP. 559 
<5ol. 2.J * 

Bean v. Far man, (1828) 6 Pickering (Mass.) 269, 
referred to. 

But an executor cannot make- a reference to 
arbitration with the avowed purpose that the terms 
of a Will may be modified and arrangements made 
for the management and distribution of the estate 
contrary to the directions of the testator, fp. 659, 
col. 2.] 


557 


Pare questions of law may be referred to fi 

swv 0 d a r r,>it r ato1 '- co' t ] 1 to the 

Chmyv. Ching, (iSOI) 6 Ves. 281- 31 E R ff 

j ;;: 9 ;-,"'*; («*> 9 v es .\\ 

679 and Ghu’la,n 'Kha (1842 V Do "' lin fr (n.8.)’ 

? vs* £ 

o i . 161 » ref erred to. 

a submission only refers tn fim 0 *4 

tions between the parties til arbltrator ques- 
the interest of strangers ’ be evZT^ ■ ' ,<! t0,,clies 
and his award is void [p. 560,‘col a " th ™y 

*3* 2 IZfZ’fTfl M ; and , 572: 40 B. 

L. J. Ex. ?36:33 L. T d 260;"2« W RtoP 44 

Submission to an arbitration ri \ re ^ erre d to. 

a waiver of an extrinsic objectiou°tliat P tl,e 0 ^ erflt .A"" 
illegal because based on an illpo-oi f a " ai ‘d is 
matter, [p 560, col 2 j * . a< * ° r Sub J ect * 

(1704) 6 T ' R - °°* ”1 B. K- 435, 

Appeal against an order of the Subordinate 
Judge of Jessore, dated the SO.h J^ e 

Balm DivarkaNatl, Ckuckerbutty and Dr 
Chandra By.ink, for the Appellant. 

Dr. Dwarka A alh Mitter, Babus Lalit Mohan 
Ban. rie e, Harentlra Nath Mookerjee and Srnritl 
Chandra Ghose, for the Respondent. 

JUDGMENT 

Mookerjee T.-This appeal is directed 
aga.nst an orderunder clause (1) of paragraph 

Zf of , the second Scl.edule of the Civil 
Procedure Code of 1908. The Court below 
has ordered that an award made by arbitrators 
without the intervention of the Court be 
hied. A preliminary objection lias been 
ttuen to the competence of the appeal, on 
ie ground that as a decree lias already 
been drawn up in accordance with the 
judgment pronounced on the basis of the 
award and as such decree is not open to 
appeal under clause (2) of paragraph 21 

the order uiust be deemed to have merged in 

the decree and to be no longer liable to be 
challenged by way of appeal. In our opinion, 
the preliminary objection must be over¬ 
ruled. It cannot be disputed that under 
clause (/) of sub-section (1) of section 104 
of the Cede, an appeal lies from an order 
filing or refusing to file an award in an 
arbitration without the intervention of the 
Court. Such appeal may be preferred at 
any time within the period prescribed therefor 
by the Indian Limitation Act. The fact 
that a decree is drawn up on the basis 
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of the judgment which follows the order 
cannot take away the right of appeal of the 
party aggrieved by the order. No doubt 
the decree cannot be assailed by way of 
appeal, except on the ground that it is in 
excess of or not in accordance with the 
award. Hut this does not justify the in¬ 
ference that as soon as the decree is drawn 
up the order which is its foundation becomes 
merged therein and loses its character as 
an appealable order. It has been argued, 
however, that this view may lead to an 
anomalous result, namely, that if the appeal 
is entertained and ultimately allowed, tin- 
order will stand cancelled, while the decree 
based thereon will remain unaffected, because 
it has never > been challenged by way "I 
appeal, as the limited ground on which it 
can be attacked does not exists. This position 
lias been sought to be illustrated by a 
Deterrence to the concrete facts of the present 
case. The order under danse (l) of paragraph 
•21 was made by the Subordinate Judge 
on the 30th June 1011, and on that very 

day he pronounced judgment according to 
the’award. The decree on the basis of 
the judgment was drawn up on the _Tth 
July 1011, but, as required by rule / of 
Order XX of the Code, bore the date of 
the judgment. The present appeal against 
the order was lodged on the Utli September 
1911. No appeal has ever been preferred 
against the decree, as there is no reason 
to hold that the decree is in excess of or 
not in accordance with the award. I mlet 
these circumstances, it has been argued on 
behalf of the respondent that if the present 
appeal is entertained and allowed, the decree 
will still remain operative, and that 
consequently, it would la- idle to hear this 
appeal on the merits. This argument is 
manifestly fdlacious. If this appeal is 
allowed, the decree will become infruetuous; 
the whole foundation of the decree will 
disappear ; and il will be competent to 
this Court to declare that the decree had 

been vacated, because the ordei. which 

it was based had been eaneelle 1. Welchl. 
accordingly, that this appeal is competent. 

and this view is in ace.rl with that 
adopted in Sal-ilrrn v. /Vo » -./•» /V-vo-/ I 1 land 
Khettrr ,W/i V. I'shiiUnln I 1 2 "-' < -). 

(1) 19 I ml. ('as. II M; ’-I L. .1 IMS. 

(2) 22 (.ml. (’as. 1(91; (\ N . N- •l ,l 'l, 


To appreciate the merits of the controversy 
between the parties, a brief outline of the 
facts is essential. One Umes Chandra 
Ghosh, husband of the appellant and father 

of the respondent, died in 1909. He had 
made a testamentary dispositions of ms 
properties on the 3rd June 1906, by which 
he appointed his widow (the appellant) and 
his son by a predeceased wife (the respond- 
ant) as the executors of bis estate. Ihe 
widow and the son jointly applied for probate 
of this Will, which was granted to them 

by tlie District Judge on the 7th June 1910. 

Before the probate bad been granted, 
however, on the 18th May 1910 the widow 
and the son executed an ekraruama by which 
they referred to three arbitrators the disputes 
which had arisen between them as to the 
construction of the Will, as to their right 
to possess and enjoy the properties covered 
thereby and several other matters. Ihe 
ekraruama expressly states that, should the 
arbitrators deem any of the terms of the 
Will indefinite or illegal, they would be 
competent to alter such term and to make 
a definite and reasonable provision m place 
thereof agreeably to the intention of the 

testator. On the 20th July 1910, Jthe ar¬ 
bitrators made their award. On the -bth 
September 1910, the son applied under 
paragraph 20 of the second Schedule of 
the Code, for enforcement of the award. 
The widow resisted the application on the 
ground, amongst others, that the award was 

invalid because based on a submission winch 
was illegal and beyond the competence of 
the parties. The Subordinate Judge has 
overruled all (lie objections taken by tie 
widow, directed that the award be tiled and 
made a decree in accordance therewith. In 
our opinion, the order of the Subordinate 
Judge cannot be supported. 

The parties to the submission were exe¬ 
cutors to the Will of the testator; they 
bad applied for probate of the Will which 
was sin rtly afterwards issued to them. 
Tlc»v are bound by the terms of the Will 
and it is their duty to administer the estate 
in accordance therewith, subject to the 
control of the. Probate Court. They pro¬ 
ceeded, however, by means of a reference 
to arbitration, to arrange for the adminis¬ 
tration of the estate as if they were not 
joint executors, and foi its possession and 
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”! T d 1 ependent]y of the Provisions 
of the Will. They expressly authorised the 

arbitrators to substitute for the provisions of 

the Will which might seem to them indefinite or 

lllegal.otherprovisons agreeably to what might 

be imagined to have been the intention of the 

testator ; in other words, the executors, in 

their submission, authorised the arbitrators 

to make a new Will for the testator. The 

arbitrators have literally availed themselves 

of the authority thus conferred upon them 

and a r P ' UiS011 of the Provisions of the 
VV ill with the elaborate directions given 

by ^the arbitrators for the management and 

distribution of the estate will make manifest 

the extent to which they have departed 

trom the provisions of the Will. The ques- 

tion consequently, arises whether an award 

ot this character, based on a submission 

which was clearly beyond the competence 

of the parties, should be enforced by the 
Court. 

It is an elementary rule that as a sub- 
mission to arbitration is a contract, the 
parties thereto must not only have a 
genei al legal capacity to contract, but 
they must also have such power in relation 
to the Subject-matter of the submission as 
will enable them to carry into effect any 
order which could be legally and properly 
laid upon them by the award. To put the 
matter briefly, capacity to make a submis¬ 
sion is co-extensive with capacity to contract ; 
every person capable of entering into a 
contract may be a party to a submission ; 
conversely, he who cannot contract, cannot 
make a submission ; and, as a necessary 
corollary, in the case of persons whose 
capacity to contract is restricted, the 
power of making a submission is, in the 
same manner and to the same extent, limited. 
Consequently, if parties enter into a sub¬ 
mission concerning a subject-matter over 
which one of them has no authority or only a 
restricted power of disposition, an award 
ordering such party to do that which he 
cannot lawfully do will be of no legal 
effect whatever. This is well illustrated by 
the case of Wyatt v. Benson (3). There a 
religious corporation, having no power to 
sell its real estate except with the consent 
of the Supreme Court, submitted to arhitra 
tion the question of sale of a particular 

• (3) (1857) 23 Sarb. (tf. y.) 327. 
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property ; the arbitrators ordered the sale 

to be made; it was ruled that their award 

had do force or effect whatever. On this 
princjde it has been held that if an arbi- 

wh ch , “ Party t0 d0 anything 

which lie is not competent under the law 

to do, the direction is invalid. In Bacon’s 

Abridgment, Tit. Arbitrament and Award, 

* / 1 \ 1S ® tafced tliat award to be valid 
must be of a thing lawful. Illustration 
ot the application of this doctrine may be 
found in more than one case in the books 

that J' Griffith (4), Eldon, L. C„ observed 
that neither the Court of Chancery nor any 

other Court will enforce an agreement, by 
ich if carried into execution, the parties 
will be compeHed, under the process of a 
Court of Justice, to do that which in the 
view of justice is criminal. In Turner v 
Swanson .(5), Parke, B„ accepted the con-' 
tention that an arbitrator clearly could not 
direct one of the parties to do that which 
would make him liable to other persons as 
a trespasser. We must not be taken 

however, to countenance the proposition that 
an executor or administrator is not com¬ 
petent under any circumstances to make a 
reference to arbitration ; such right cannot 
be disputed when exercised within the limits 
o his authority. [Dean y. Farman (6), 

Halsbury s La ws of England, Volume 
I, Article 943.] But it is equally 

plain that an executor cannot make a 
reference to arbitration with the avowed 
purpose that the terms of the Will may 
be modified and arrangements made for 
the management and distribution of the 
estate contrary to the directions of the 
testator. The case before us is plainly not 
one of submission to arbitration by an 

executor for the settlement of any debt 
account or claim in relation to the estate 
in his hands. The arbitrators are, no 
doubt, asked to construe the Will; and it 
need not be disputed that pure questions 
of law may be referred to the decision of 
an arbitrator : Stiff v. Andrews, (7), Ching 
v. Ching (8) I oung y. Walter (9), Mathew 

(4) (1818) 1 Swanston 43; IS R. R. 18: 1 Wilson 
34; 36 E. R. 291. 

(5) (1836) 1 M. and W. 572; 46 R. R. 402; 2 Gale 
3; 5 L. J. Ex. (n. s.) 266; Tyr. & Gr. 933. 

(6) (1828) 6 Pickering (Mass) 109. 

(7) (1816) 2 Madd. 0; 56 E. R. 237. 

(8) (1801) 6 Yes. 281; 31 E. R. 1052. 

(9) (1804) 9 Yes. 364; 7 K. R, 224; 32 R. R 042 
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v. Dari? (10), fihulam Khan v. Muhammad 
Nassau (U). Rut the arbitrators are hero 
authorised to do something more than a 
construction of the Will which, as their 
Lordships of the Judicial Committee sfdd in 
Venkata Xarasiinlta Appa How V. Parttiasa rath ;/ 
Appa Rair (12) does not mean an addition 
to the terms of the Will. They are em¬ 
powered to alter the terms of the N\ ill. 
This plainly was not within the competence 
of the executors. 

There is a further difficulty in the way 
of the enforcement of this award. It cannot 
be disputed that as a submission only refers 
to the arbitrator questions between the 
parties, the moment lie touches the interest 
of strangers, he exceeds his authority and 
his award is void : Turner v. Sivnmsnn (•*), 
Abler v. Surill (1-S), Lewi# v. Rnssifer (Id). 
The principle is well-illustrated by the case 
of Ingram v. Milners (15). There, the arbi¬ 
trator ordered some bankers, parties to the 
reference, to pay to the other party, the 
defendant, out of funds in their hands 
belonging to a linn of which the defendant 
was a member, a certain sum stated to 
be the amount of a debt due to the defend¬ 
ant from his partners, who were, however, 
not parties to the submission. It was 
ruled that tin* direction was void. In the 
case before us the plaintiff and the defend¬ 
ant are two of the legatees under the 
Will, and the daughters of the testator, 
who are not parties to the submission, 
have a substantial interest- in the estate. 
They are entitled to succeed in the specilied 
contingencies, and one of them was entitled 
to be married at the expense of the estate. 
They are in no way bound by this award. 
In these circumstances, it is impossible for 
the Court to enforce this award to the 
detriment of persons who art* not parties 


submission to take exceptions to the legality 
of the award. Paragraph 2 l of the second 
Schedule of the Code piovides that the 
award is to he filed, only if no such 
ground as is mentioned in paragraph* 14 
is proved. The ground mentioned in clause 
(r) of paragraph 14 is an objection to the 
legality of the award apparent upon the 
face of it. Now. the award in this case 
mentions expressly the Will of the testator 
and also the deed of submission, and a 
perusal of the Will and the submission along 
with the award makes it manifest that 
the award is illegal and should not have 
boon ordered to be tiled. We may add 
that if is well settled that submission to 
an arbitration does not operate as a waiver 
of an extrinsic objection that the award 
is illegal because based on an illegal act or 
subject-matter : Steers v. Lash ley (1(5). 

The result is that this appeal is allowed, 
the order to tile the award set aside, and 
the application under paragraph 20 of 
Schedule II of the Civil Procedure (’ode 
dismissed with costs in both Courts. The 
decree of the Subordinate Judge will also 
stand cancelled. We assess the hearing fee 
in this Court at five gold mohurs. 

Beach croft, J. — I agree. 

Appeal allowed . 

(1(>) (1791) 6 T. R. GO; 101 E. R. Wo. 


CALCUTTA HIGH COURT. 

Civil Roll Xisi No. 070 of 1014. 

• August 17, 1014. 

Present: —Mr. Justice Holm wood and 
Mr. Justice Richardson. 
PROSONNO KUMAR CHAKRAVARTI 


thereto. 

The question finally arises, whether it is 

competent to one of the parties to the 

(!0) (18 12) 1 I)mvling (x. sJ 079. 

( 11 ) 29(\ l(»7: 29 I. A. r*1 : G ('. W. X. 220; 25 I\ R. 

1902; 12 .M. L. .T. 77; 1 Bom L. R. 101. 

(12) 2 :: 1ml. (bis. 100: 10 f. b .1. 3(59; 37 M. 100; 
(lin n M. \v. X. 299; 12 A. L. -I. 3'5 ; IB 'V. V. 
554; v(; M. I,. .1.411: 1' M. b. T. 2S.“; Hi Bom. b. lb 
328. 

(13) (1811) 5 Tsninlon lo I; I •> lb lb onl; 128 E. 1.. 

7GG 

(in ( I87 *j) 41 b. J. Ex. BUi; 33 b. T. 2G0 ; 23 w. 
lb 832. 

(13) (1807) 8 East 145; 103 E. K. 414. 


AN1) ANOTHER DEFENDANTS NOS. 1 AND 2— 

Pi: 111 ion krs 

versus 

PR0KAS1T CHANDRA DUTTA-- 

Plaintiff—Opposite Party. 

Surety—Bait, person (living— Contract with third 
person to he indemnified—Forfeit ure— Contract, 
irh■ ther legal. 

It is essential that the person giving hail should ho 
interested in looking after and, if necessary, exer¬ 
cising tlu‘ legal powers lie lias, to prevent (he accused 
from disappearing. This is essential for the pro¬ 
tection of the public and anything that tends to pre¬ 
vent or hinder his so doing is illegal, [p. CGI, col. I.] 
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Consolidated Exploration and Finn nee Company w 
Musjrave, 0-00) 1 Ch. 37; 81 H. T. 747; 4S W. it. 298; 
69 L. I. Ch II; 6 T L. it. 13, followed. 

It is illegal for a surety to contract v ith a third 
person to be indemnified in case of forfeiture and lie 
cannot, therefore, escape his liability, [p 561, col. 1.] 

Dr. Dwarfai Nath Hitter and B.ibu 
A irmal Chandra Chander, for < lie Petitioners. 

0 

Baba Karunamoye Bose , for the Respond¬ 
ent. 

JUDGMENT.—This Rule must be nm’e 
absolute on the ground on which it was 
issued. The principle laid down by North, J., 
in the case of Consolidated Exploration and 
Fin •nice Company v. Mnsgrave (1) has 
been applied in this country both by the 
Punjab and Allahabad Courts and obviously 
must apply in every country where English 
criminal justice is administered. The prin¬ 
ciple is that it is essential that the person 
giving bail should be interested in looking 
after and, if necessary, exercising the legal 
powers he has to prevent the accused from 
disappearing. This is essential for the pro¬ 
tection of the public, and anything that 
tends to prevent or hinder bis so doing is 
illegal. Why is it not equally illegal for 
the bail to be indemnified by a third person, 
it being admittedly illegal to be indemnified 
by the prisoner? The reason of the illegility 
is the same in each case. Therefore, 
the opposite party cannot escape by 
saying that he contracted with a third 
party. 

The decree of the lower Court must be 
set aside an 1 the plaintiff’s suit dismissed 
without costs in any Court. 

Rule made absolute. 

(1) (1900) 1 Ch. 37: *1 L. T. 747; 48 \V. R. 208: 69 
L. J. Ch. 11; 16 T. L. R. 13. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. *242 of 1913. 

February 2, 1915. 

Present: — Mr. Justice Tulball and 
Mr. Justice Rafique. 

HA R PR AS A D—D a f e n da nt—Appe l rant 

versus 

SUKHDEVI KUNWAR — Plaintiff- 

Res POND EXT. 

.Hindu Law— Will -Bluest in favour of two brothers 


‘'in e-pul shares ”— Teiiuncydn-common 

tenancy. 


not joint 


Where a Hindu made a W’ill providing that in the 
absence of a begotten or adopted son to him and after 
the death of his widow* liis two brothers would take 
his property “in equal shares:” 

Held, that the two brothers got a tenancy-in-com- 
mon and not a joint tenancy under the Will. * fp. 564, 
col. 2.] 

Co pi v. Jnldhara, 33 A. 41; 7 Ind. Cas. 697; 7 A. L. 
J. 941, followed. 

Min’cnmna Kunwar v. B ilkishin Das, 28 A. 38; A. 
W. N. (1905) 170, distinguished. 

Jogeshusar X.train D>o v. Run Chandra Dutt, 23 C. 
67'k 23 I. A. 37, referred to. 

First appeal from the decision of the Addi¬ 
tional Subordinate Judge of Mainpuri at 
Etawah, dated the 17th May 1913. 

FACTS.—Har Per.shad, G.inga Pershad 
and Gur Pershad were three brothers. Cur 
Pershad was adopted by Ramcharan Lai, 
an uncle of his. There was a partition 
between Gur Pershad and Ramcharan 
Lai and the former got half share of 
the property. On the 5th of May 1903, 
Gur Pershad made a Will, giving a life-interest 
in his estate to his wife with remainder over 
to his two natural brothers, Har Per.shad 
and Ganga Pershad. Gur Pershad died and 
then his wife and the property went to Har 
Pershad and Ganga Pershad. Ganga Pershad 
died on 27th March 1911 and his widow 
sued for possession of his share. The Sub¬ 
ordinate Julge decreed the suit. The 
defendant appealed to the High Court. 

The Hon’hie Dr. Tej Bahadur Sapru (with 
him Mr. Gulzari Lai), for the Appellant: — 
The devise contained in the Will is to the two 
brothers jointly. They took the estate jointly 
and their status was, therefore, that of joint 
tenants and not of tenants-in-common. The 
brothers were members of a j >int family, 
they treated the property as joint family 
property and not as a separate acquisition,and 
the incidents of joint family property 
should apply to such property. There is no 
evidence to show that the devise was of a 
tenancy-in-common. 

I rely on Mankamna Kunwar v. Balkishan 
D us (1), in which it was observed that under 
tlie English Law a conveyance of land to two 
or more persons without any words indicating 
an intention that they were to take as 
tenants in-common constitutes a joint 
tenancy. 


( ) 28 A. 38; A. W. N. (1905) 170, 
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J Ik* more foot that the words used in 
^ Ie ^ ‘R are in equal shares, does not 
slimvtliat a teiiaey-m-cnniinoii was created, 
unless it is supplemented by some clear 
evidence that it was intended to create a 
tenancy- iii-C'oriimon. Otherwise the natural 

and legal inference is that a joint tenancy was 
created. 

The J [nibble Dr. Sun,In- Lai, .Messrs. 
(,nlliun La! A gum-ala and Lack man Han 
l>nl,r. for the Respondents, were not called 

U poll. 

•) L DGMLNl .— I his is a defendant xappeal 
arising out of a suit for possession brought 
l>,\ the widow of the defendant’s deceased 
brother. Ganga Pershad, for recovery of her 
husband s separate estate, plus mesne profits. 
The Court below decreed the claim. The 
following genealogical tree will assist the 
understanding ol the case. It is not a com¬ 
plete tree of the whole family of Rai Ohote 
Lai, but is sufficient for the ease:_ 


KAI CHOTK LAL. 


0 

I 

Kashk Lai, 


1 


Manohjir Lai, 


JJaM. o I Vi\>luul, ^ 

- I- Sltiam Sunder, 

f 1 i 

Ham Kali A nun.I 

Cliaran Lai Cliaran, ILdiari 

I Lai, 

(Jnr IVr.diad, 

(ailopli-d ). 

I 


'l 

I r.chmi 
Xu rain, 

I 

Suns, etc. 


ai* lVr.-l.ad (Jang.i iVr.'lunl 
(tl'domla lit ). .aus,at 

Snkiidivi 
plaint ill’). 


1 


ton- IVrshad 

11aii'* .\1 ukliia 


Mu sain mat 

Lai Alnklii. 

f 


1 


Musaaimat Jaggo. Musa,,,mat IJupu. 

Uariicbaran Lai adopted Gur Pershad 
tlie son of Anand JJehari Lai. The parties 
are Kaiptsf/ts by caste. 

It is common ground that a dispute having 
arisen between Ram Cliaran and lux adopted 
son, then- was a partition, and a half share of 
the former’s property was handed over to 

Gur Pershad, and it is a half share in the 
estate thus acquired by Gur Pershad that is 
now in dispute. 


Gur Pershad died on 21st May 1906. On 
loth May 1906 he made a Will. He gave a 
life-interest in his estate to his wife with 
remainder over to his two natural brothers, 
Har Pershad and Ganga Pershad, in equal 
shares” as stated in paragraph 5 of the Will. 

The widow held the estate till her death 
on 2>th May 1906 when the property went, 
under the Will, to Har Pershad and Ganga 
Pershad. It will be noticed that Gur Pershad 
disinherited his own two daughters, Jaggo 
and Rupo, though lie gave them a maintenance 
allowance payable out of the income of the 
estate. 

On 27th March 1911 Ganga Pershad died 
and Har Pershad is in possession of the whole 
estate. 

The former’s widow is the plaintiff and 
her case is as follows :— 

(1) 1 hat the two brothers were separate; 

(.2) that the two brothers each took a 
separate share in the estate of Gur Pershad 
under the A\ ill and that Ganga Pershnd’s 
share therein was his self-acquired property 
and separately enjoyed by him. The defence 
of Har Pershad was— 

(1) That the devise to the two brothers 
was made to them jointly, so that on the death 
of one the other took the whole by survivor¬ 
ship. 

(2) That even if this be not so, the two 
brothers threw the estate into the joint family 
estate and it was treated as joint family pro¬ 
perty and must now be bold to be such, as 
the family has all along been joint. 

(6) That in equity, if the plaintiff is legally 
entitled to the estate, she is bound to 
lelund to him certain expenditure incurred 
by him. 

The Court below has held, on a construc¬ 
tion of the Will, that each of the brothers 
took a halt share in the estate of Gur Pershad 
and that they did not take jointly; 

(2) that though there had not at any 
time been any partition or separation in the 
family of Anand Behari Lai and bis sons, 
still the shares taken by the two sons bad 
been held and enjoyed separately and that 
the widow was entitled to her husband’s 
sepa ra te acqu isit ion. 

(6) That.the plaintiff was entitled toRs. 1,128 
as mesne protits up to the date of suit after 
allowing defendant 10 per cent, for the costs 
of management, Its. 1,200 allowances paid 
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to Gur Pershad’s daughters, Rs. 74 for 
survey expenses and Rs. 200 paid for owner’s 
rate. The defendant appeals and three points 
are pressed before us:— 

(1) That on a proper construction of the 
Will the two brothers took the estate jointly 
and did not hold as tenants in-common. 

(2) That even if they got separate shares 
under the Will, still they treated it as joint 
family property and not as separate acquisi¬ 
tions and it thus became joint family property. 

(3) That the defendant is entitled to 
credit for certain items of expenditure dis¬ 
allowed by the Court below. 

To properly estimate the value of the 
evidence on the record it is necessary to set 
out the circumstances of this family. 

Shiam Sundar Lai has two sons, Anand 
Behari Lai and Makund Behari Lai. He, 
Shiam Sundar, is still alive. Anand Behari, 
who is the defendant’s own witness, admits 
that Shiam Sundar had got rid of the whole 
of the ancestral property belonging to the 
family many years ago, excepting the house 
in which the family lives. He has told a 
story as to how his father finally separated 
from his two sons dividing the family house 
and the moveables into three lots. The 
lower Court has disbelieved this and we 
have no doubt that it is a pure myth. 

Be that as it may, on May 28th 1906 
when Gur Pershad’s 'widow died, the only 
property possessed by Anancl Behari and his 
sons was the family house and the moveables 
it contained. 

Anand Behari’s wife had inherited a small 
zemindari share in the village of Deora Satri 
from her own parents. She is still alive 
and still owns this property, which, however, 
is not the property of the joint family, though 
beyond doubt its income is expended on the 
support of the owner’s household and its 
members. 

Anand Behari started life in Government 
service on a salary of Rs. 10 a month ii> 
May 1880 and be is now at the end of 34 
years’ service only an ahlmad or clerk in the 
Collector’s office with a salary of but Rs. 30 
per mensem. 

His father, Shiam Sundar Lai, is old and 
now paralyzed and earning nothing. His 
brother, Makund Lai, who is separate tas he 


says) from him, is Kanungo on a small salary 
in another district. The elder son, Har 
Pershad, defendant, began life as a Police 
clerk on Rs. 10 a month and had been in 
service about six or seven years when Gur 
Pershad's widow died. He was then a head 
constable, so that his income as such would 
have been at the utmost about Rs. 25 a 
month. His duties forced him to live away 
from home. 

Ganga Pershad at the time of Gur Pershad’s 
widow’s death was a youth of some 16 or 
17 years, studying or rather pretending 
to study. He is not shown as having ever 
been a source of income. It will thus be 
seen that in 1906, when the estate came to the 
two brothers under the Will, the family was 
far from wealthy. All the ancestral pro¬ 
perty had long since vanished. Anand 
Behari supported himself on his income as a 
clerk and Har Pershad was away from home 
a head constable in the Police. Ganga 
Pershad was only a youth. When the widow 
died, Har Pershad resigned his appointment 
in the Police and came home to manage the 
property newly acquired. 

There, therefore, had been no cause for 
separation or partition in the family of Anand 
Behari and his sons. There was no property 
to divide beyond the ancestral home, part 
only of which belonged to them. The father 
and elder son were each earning a separate 
income. In a sense they formed a joint 
family, but without any joint family property 
of any import. 

We now consider the terms of the Will. 

It is to be found translated at page 21 A. We 
have examined the original, which is in Urdu. 
The testator left his estate to his widow for 
her life-time, in case the child which was 
about to be born to her should be a girl or 
being a boy should die at his birth. If the 
child should he a boy and he lived, the estate 
was to be liis. 

He also by a separate deed granted her 
authority to adopt and if she did adopt as 
directed, the adopted son was to take the 
estate. In the absence of a son, the widow 
was to hold the estate for life with certain 
limited powers of alienation. After his death, 
his daughters were not to inherit but were to 
receive Rs. 25 per mensem each from "the 
estate as maintenance, which they were 
empowered to enforce in a certain maquev. 
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J l | t , n comes the tillli paragraph with 
wlii * -1 1 we are concerned:—- 

1 direct that after the death of my wife 
:in, l 1,1 the absence of a son begotten or 
adopted, my nun brothers, Balm liar 
I ershad and Balm Canga IVrshad, shall he 
the owners of the aforesaid property, to¬ 
gether with all rights, in equal shares*. 
J do not think it proper to commit to 
writing the reason for my taking this course 
as it would bring disgrace on the family, 
etc., etc. 1 he rest of the document does not 
affect the point now in dispute. 

I lie appellant's case is that the devise 
contained in the \\ dl is to the two hi of hers 
jointly. lie even produced oral evidence 
to prove that the testator lad expressed 
Dus intention. One witness even went so 
h»r as to say that though the words " hn 
iritis.in (in equal shares) usually mean 

i• i equal shares , still in the \\ ill they meant 
“jointly.” 

We are also asked to consider the decision 
in Mtnikmniiit, K/nurnr \. U'llkiHm n //*/*• (1), 
wherein it was observed that under the 
English Law a conveyance of land to two 
nr more persons without words indicating 
an intention that they were to take as 
tena nts-m-rommon const 1 1 utes a .joint tenancy. 


reply 

b• t his is 

a simpl 

e one. 

ic pit 

•sent 

CUM 

• clearly 

uses 

it ing 

that 

t he 

two bn 

•tilers 

the 

eslat 

e a> 

tenants 

- in-o u 

were 

in t; 

a ke 

in equa 1 .- 

ha res. 

we w 

mild 

.-all ; 

it tent i <>ii 

\n t hi* 


c language 

used by their Lordships of the Privy Council 
in Jnt/rs'nr ir Ih‘i v. llum I'/mm/rn bn// 

(-)* which was quoted in the case of 

Jiih/h'i (.»); In the lirst place*, 
it appeai-s to their Lordships that the 
learnotl Judges of the .Madras High Court 
were not justified in importing into the 
construction o| a Hindu \\ ill un extremely 
technical rule of English conveyaucing. The 
principle of joint tenancy appears to he 
unknown to Hindu Law except in the case 

of co.parcenary between the members of an 
undivided family.*' It is urged (hat the 
testator was on had terms with his adoptive 
Outlier and had gloat natural alVerlion for 
his n lather and brothers who formed 


1-) .*:« C. fi;n : l A. 
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a joint family, and that while he war dis¬ 
inheriting his own daughters, would not 
have wished to let. the property go to the 
daughters of his brothers who at that time 
had no male issue. There is no force in 
any of these pleas. The brothers were not 
old men but young, and there was every 
probability of their having male issue and 
there is the plain simple language of the 
W ill, which directed that the two brothers 
were to take *’ in equal shares”. We have 

no hesitation in holding that the Will in 
clear terms created n tenancy-in enmnr n; 
moreover, we agree with the lower Court 
in holding on the second plea that the two 
brothers treated the tenancy as one in 
comm ui and did not treat it as joint family 
property, which is the second plea raised 
before us and which we now proceed to 
I isenss. 


We have already noted that when this 
property came to the two brothers in 1906, 
the family was possessed < f no joint family 
property except the ancestral house ; that 
Anaiid Bellari and Mar Pershad were both 
separately earning small incomes by Govern¬ 
ment service, while Canga IVrshad (in I9b6) 
was only a youth of 16 or 17 years of age. 
lie died in 1911. W e are asked to consider 
the following evidence: (1) The statements 
of Anand Behari Lai, Chiinman Lai and 
Angan Lai, 

(J) the accounts of the family produced by 
Angan Lai. 


(o) The khcirals of some of the villages 
concerned. 

(1) I'lie accounts of a certain cloth seller. 

(*>) A number of bonds in favour of Mar 
Pershad and Canga IVrshad. The oial 
evidence is to the effect that Anand Behari 
and his two sons lived jointly and that 
the income of the new estate was thrown 
into the family chest and treated as joint 
family income. I lie evidence of Chiinman 
Lai and Angan Lai is of little use, for 
they had no personal knowledge of the 
accounts kept. They are not in a position 
to say more than that the family to all 
outward appearance lived like ft joint 
family. 


Anand Behari Lai, of course, was in a 
position to testify fully hi tie point nr.d 
his ( vidence would carry considerable weight, 
ii it had lean supported Ly the iandjy 
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account bonks. He is far from being a 
disinterested witness, for if his and the 
defendant's contention be correct, then lie 
himself lias an interest in the property now 
in suit as he is one of tlie joint family 
with the defendant and his sons. 

He stated that the income of the property 
all name into his hands and • he defrayed 
therefrom all the! expenses of the family, 
that he maintained accounts by entering’ all 
items of expenditure and income on slips 
of paper from which he from time to time 
wrote up the account books. He admitted 
that he made deposits in the Post Office 
Savings Bank in the names of himself and 
his two sons, each having a separate account. 
He had to admit that mutation of names 
was made only in favour of his two sons 
and not of himself, and that on the death 
of Ganga Pershad mutation was again not 
made in his favour, though, if his story be 
true, his name should certainly have been 
recorded especially as he was the managing 
member. The excuse he gives is that he 
Avas in Government, service in the district 
where the property was situate, lnit Govern¬ 
ment rules do not. forbid Government 
servants from inheriting property. The 
latter have merely to declare all properties 
belonging to themselves and their near 
relatives. He further had to admit that on 
the death of the widow of Gur Pershad, 
when under the Will the property went to 
his two sons, a claim was put forward to 
it on behalf of the two daughters of Gur 
Pershad (Mummmnt Jaggo and 1 \fnstammnt 
Rup>) anil the Revenue Court of first in¬ 
stance passed an order in their f ivour, which 
was upset on appeal made by Har Pershad. 
In that case he appeared and acted as 
guardian on behalf of the two daughters, 
but was subsequently removed from the post 
and another person appointed. It thus 
appears that he at first at least was hostile 
to ihe claim of his two sons. As to his 
accounts, we note that these were not put 
forward by the defendant at the proper 
time. They were produced very late in Hie 
case and an affidavit, was filed by Har 
Pershad to excuse the delay. It was To 
the effect that his father would not- let him 
have them, saying he would produce them 
when lie gave his evidence. We note that 
some other accounts in regard to the funeral 


expenses of Ganga Pershad, which also, if 
genuine, must have been in the hands of 
Anand Behari, were put forward at the 
proper time and that as Anand Behari is 
greatly interested in the suit, he could 
have had no reason for keeping hack the 
family accounts. An examination of these 
accounts, as pointed out by the Court below, 
"ill •'■'how r that they have not been regularly 
maintained They do not show the daily 
income and expenditure. A whole month’s 
income and expenditure are frequently shown 
under one date, though, if the story of the 
slips he true, the details were all a vailable. 
Finally, Anand Behari Lai had to admit 
lliat in a former case in regard to the 
village of Shahbazpore he had testified that 
no daily accounts had been kept and fhat 
he maintained no accounts whatever of the 
family expenditure. Combining this with 
the very late and suspicious production of 
the accounts in the present suit, we have 
no hesitation in describing them as “special¬ 
ly manufactured for the purposes of this 
suit. We agree with the lower Court 
in rejecting them as unworthy of any 
trust. 

Again, this Avitness had to admit that 
there were separate accounts in the Post 
Office Savings B ink in the names of his 
two sons and a third one in his own 
name. 

Gur Pershad’s widow died in May J 006. 
A considerable period must have been 
taken up by the contested mutation case. 

On 10th December 1907 the two accounts 

were opened in the names of the two 
sons with a deposit in each case of Rs. 200. 
Anand Behari states that the rules 
would not allow him to deposit more than 
Rs. 200 at a time in any one account, 
therefore he opened tsvo accounts. The 
plea is absurd for he could have made a 
deposit every day. Moreover an examination 
of the two accounts shows that up to the 
time of Ganga Pershad’s death in 1911 
onlj' five deposits were made in each of 
the two accounts, that tlmy were all made 
on the same dates for ea"h account and 
with one exception the sum deposited in 
each account was exactly the same. The 
one exception is tliat of the 80th April 

1^08 when Rs. 150 was deposited in Har 
Pershad’s account and Rs. 100 only in 
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Ganga Pershad’s account. Kxcepting tin-* 
first deposits all were below Its. 200. 

These accounts w*f»re opened only when 
the estate came to the two sons and they 
are a clear indication that the income, far 
from being treated as a joint family income, 
was divided half and half and two separate 
accounts opened in tin* Savings Dank. 

We do not place any value thus on the 
evidence of Anand Jfehari, for he has 
not hesitated to produce false documentary 
evidence. 

The khrirals prove nothing. In the case 
of some of the villages the names of liar 
Pei’s had and (ianga Persian! were recorded 
without any specification of shares, but in 
the cases of other villages they were record¬ 
ed as owners in equal shares. 

As for the accounts of the cloth-seller, 
they merely show that an account was 
opened with him in the name of Anand 
Hehari and that purchases were made, 
now by one son and then hy the other 
and some times by Anand Rehari himself. 
This in itself pioves not hing to t he point. 

Lastly, w** are asked to consider the fact 
tbit loans were made and bonds taken in 
favour of both tlu* brothers. We fail to 
see any assistance in this to the defendant’s 
ca>e. (Ianga Persian! was but a youth 
and Anand Rehari his guardian. If the 
family accounts had been maintained or 
true account hooks produced, these bonds 
might perchance have* given some support 
to them. One loan was contracted on a 
bond executed by tlu; (wo sons and Anand 
Pchari signed as a witness, if the family 
had treated the estate as joint family 
property and the loans were made from 
joint hinds, Anand Denari as manager ought 
to have carried out these transactions in his 
own name. 

Win ‘re tin 1 two brothers inherited the 
property in equal shares, the burden of 
proof that alter (be inheritance they threw* 
the property into the family hotch-potch, 
is upon those who assert it. 

There is no presumption that this was 
so. The evidence produced by the defend¬ 
ant is not, in our opinion, worthy of belief 
and we,* therefore, agree with the Court 
below and bold that the defendant has 
failed to prove his ease. There remains 
one point for decision. The appellant claims 


credit for certain items of expenditure 
alleged to have been incurred by him. Five 
such are placed before us for our deci¬ 
sion. 

The two first are Rs. 91*0-9-0, funeral 
expenses of (Ianga Persluid, and Rs. 10-11-0 
spent on subsequent ceremonies in connection 
with the death. It is urged that the 
widow was bound by Hindu Law to perform 
those ceremonies and as the expense was 
incurred by the defendant, these sums should 
he made good by her before the estate is 
handed over to her. In the first place, 
assuming that tin* plea is correct, we have 
practically only the evidence of Anand 
Hehari and his false accounts on which no 
reliance can be placed to prove the ex¬ 
penditure; MCnmllii. the defendant ha I de¬ 
liberately kept a woman out of the estate 
when lie knew full well that she was entitled 
to possess it. Ill's action has been, in our 
opinion ,/iV", throughout. He seized 

her property and prevented her from receiv¬ 
ing its income and doing her duty as a widow 
in this respect. He spent money as be 
pleased without consulting her : n a matter 
in which the expenditure was in her dis¬ 
cretion. The defendant was not protecting 
the estate or discharging a burden there¬ 
on when he thus took the law into his 
own hands, and we see no equity in forc¬ 
ing the widow to refund to him sums which 
he thus voluntarily spent. We decline to 
allow these claims. The two next claims 
are for Rs. 1*20 per annum as the pay of 
a liiirmda and Rs. 120 per annum as the pay 
of peons, expenditure incurred in managing 
the property since the death of (Ianga 
Pcrshad. 

The Court below had already in its decree 
allowed the defendant 10 per cent, on the 
income to cover his fees as a lamlnmlar 
and the costs of management. This is a 
liberal allowance and we decline to allow* 
any more. The fifth item is a sum of 
Rs. 25. The defendant voluntarily sub¬ 
scribed 11s. 12 to a hospital fund ar.d 
Rs. Id towards the cost .of an exhibition 
at Ktawnh. He seeks to be generous at 
the expense of the respondent. They were 
not charges on the estate and he must bear 
the expense himself, as he did not consult the 
plaintiff. 

We decline to award any of these items. 
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The result, therefore, is that the appeal fails 
and is dismissed with costs, including fees on 
the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Application for leave 10 appeal to His 
Majesty in Council No. l 7 of 1914. 

June 29, 1914. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Reach croft. 
MEGHRAJ— Plaintiff— 

Applicant 

versus 

BIDYABATI KOER and another— 
Defendants—Oppo>i i e Party. 

Ci' it Procedure Code (Act I of IDO-V, s. 100, (). 
IX, r. 8— Decree of dismissal of suit for default, order 
setting aside, if final under s. 100. 

An ord*r which deprives a party of the benefit of 
a final decree and the suit as against him is to be 
tried de no no is a final order within the meaning of 
section 109 of the Civil Procedure Code. [p. *67, 
col. 2.] 

Krishna Chandra Ghosh v. Maharaja Ram Na rain 
Singh Bahadur, 21 Iud. Cas. 480; 18 C. L. J. 124, 

distinguished. 

Radha Kishan v. Collector of Jaunpur, 28 I. A. 28; 23 
A 220; 5 C- VV. N. *53, Muzhar Hussein v. Bodha , 22 
l/A. 1 ; 17 A. 112; 5 M. L. J. 20: 6 Sar. P. C. J. 5S0 
and Rahimbhoy v. Turner, 18 I. A. 6; 15 B. 155, 

referred to. 

Application for leave to appeal to the 
Privy Council from the decision of Coxe and 
D. Chatterjee, JJ., in Appeal from Original 
Order No. 587 of 1911, dated the 6th 
March 1914. 

Dr. Bash Behary Ghose and Babu Shoroslii 
Gharan M it ter, for the Applicants. 

Babu Satish Ghunder Mukergee , for the 

Opposite Party. 

JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Council 
against an order of this Court by which a dec¬ 
ree of dismissal of a suit for default has been 
set aside and a trial of the case on the 

merits directed. . 

The question before us is whether this 
order is a final order within the meaning 

rf action 109 of the Code of Civil Pro¬ 


cedure. On behalf of the respondents it has 
been contended that it is not a final 
order and reliance has been placed on the 
rase of Krishna Chandra Ghosh v. Maharaja 
Bain Narain Singh Bahadur (l). That case 

is clearly distinguishable. There the 

original Court had dismissed the suit as 
premature because brought during the 

pendency of settlement proceedings; the 

decree of that Court, however, did not finally 
terminate the controversy between the parties, 
but left it open to the plaintiff to enforce 
his rights, if any, in a fresh suit. This 
Court on appeal took a different view and 
directed the suit to be revived and to be 
tried on the merits after the settlement 
proceedings had terminated. In the present 
case, the dismissal of the suit for default 
under Order IX, rule 8, finally ended the 
controversy between the parties, as under 
Order IX, rule 9, the plaintiff was 
precluded from bringing a fresh suit in 
respect of the same cause of action. His only 
remedy was to have the dismissal set aside 
under Order IX, rule 9, but l.is application 
in that behalf was unsuccessful. On appeal 
to this Court, under Order XL I If, ule 1 

(r), that order has been set aside. The 
order of this Court sets aside the final 
decree of the original Court which was 
in favour of the appellant. Before the decree 
was set aside, he was in the position that 
the litigation against him had' finally 
terminated. The position now is, that he 
has been deprived of the benefit of the 
final decree and the suit as against him is 
to be tried. 

An order which has this effect may, 
we think, be regarded as a final order within 
the meaning of section 109 of the Code. 
This conclusion receives some support from 
the observations in Radha Kishan v. 
Collector of Jaunpur (2), where the Judicial 
Committee held that an order merely 
reviving a proceeding to set aside an 
ex parte decree under section 108 of the 
Code of 1882, and not actually granting 
the application made for that purpose, was 
not a final order. The view we take is in 
no way opposed to the decisions in Muzhar 

(1) 21 Ind. Cas. 430; 18 C. L. J. 124. 

(2) 28 I. A. 28; 23 A. 220; 5 C. W. N. 153. 
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v. />7/u ,4) and Rahinibhoy v. 

r^irnpr (4). We hold accordingly that the 
order in Question is a final order, and as it is 
nof disputed that the value of the subject- 

matter is over Its. 10.009, a certificate will 
be granted. 


Leo re a ra n ted. 

(•<) 22 I. A. J; 17 -\. 112; 5 M. L. J. 20: S:u\ I\ C. J. 

OcU. 

( 1 ) 18 I. A. 6; 15 P. 155. 


ALLAHABAD HIGH COURT. 

Sk cox d Civil Appeal No. .421 or 1914. 

January 40, l'Jlo. 

JWrnut: —Mr. Justice Piggott. 

NAKAIN SARUP and others— Plaintiffs — 

Appellants 

vers? ec 

NAN DA — Defendant—Respondent. 

Prnrii r-Plei.lin,, in ft rut Con ,t—Dr fen,hi uV, nhetl.c 
ulloicn, to chan,,c ,! i„ „^ni—Ayrn Ten mini A>'t (I 

<>) I40D, v. 2)2— Tmnrfor of Property Aet {!]' of 1HS2 * 
c*. I On. 

In an oj-efrnent Mile, in the Civil CmiH, |] l0 do 
vntnnr Pawled that ho was an ngr.Vulr..n,| tenant o 
tli(* plaint ill. I Im Minimi acting under .section VO: 

, . defendant to establish hr 

pl-a m the He venue Court within throe months The 

: lntt,, r l,,n A f,,iM i,,v,i, "re this suit Within' tim< 
in the h;;vnne Court. The suit was, the.vfore 

H'cieed. I he Appellate Court limlinir that i hr 
detendam was the tenant of the ph.infiff and nr 
notice ot the termination of his tenanev had heou 
given to him under s-nion HY> of Transfer o| 

1 roperty Act dismissed the suit: 

HW.J, that liHvinsr ivjr.-ml to tl„. plon.lins „f ,], 0 

:' elen,l ; nu ,h " <"*> Of.urr i, „ s ,„„ , |i(1 

louei- Ai>|x■]I;i 11 ■ Court to li.xl ns it |„,tl .lone. , ,, .-.(Is 
Col. 2. ; .1 • ' i 

Socnml appeal from a decree of the 

Suliordiiiate Judge „f Meerut, reversing 

that-of the Munsil of (ihaziabad. 

Air. A th a I CImmJ, for the Appel Inn tv. 

Mr. OinJ/nin/aJ Arp/nraln, fortho Respond¬ 
ent. 

J [ , r)G.Mr-:N T .-- T, l i s is an appeal by (he 

plaintiIts in a suit lor ejectment. The do- 

fendanfs reply was that (he latal had been 
leased to him, that he was h. hling after 
the expiry of the lease and was doing so 
with the consent of (he plaintiffs 
selves, who had realized rent from him He 
further expressly pleaded (hat, as the rela 
tions'" p of landlord and tenant is sub- 
sistmg between the parties, the suit is n„t 



cognizable by a Civil Court. On this the 
Court of first instance took action ui der 
section 202 of the Agra Tenancy Act 
(Local Act II of 1901). The defendant 
failed to institute any suit within the pres¬ 
cribed peril d of three months, for the deter¬ 
mination of the question whether he was hold¬ 
ing the land as tenant of the plaintiffs. On 
this the Court of first instance rejected the 
defendant’s plea of tenancy, as it was bound 
to do, and decreed the plaintiffs’ suit. In 
appeal an extraordinary plea was taken by 
the defendant, that he ought to have been 
given the benelit of section 2°2 of Act II 

of 1901. The lower Appellate Court 

pointed out that the defendant had been 
given the benelit of this section, but bad 

failed to institute a suit within the pre¬ 

scribed period. Nevertheless the learned 
Subordinate Judge lias somehow arrived at 
the conclusion that the defendant was 
holding the land in question as tenant of 
the plaint ills, and has dismissed the suit 
because the plaintiffs bad failed to serve the 
defendant with a notice of the termination 
of his tenancy. 1 do not think this finding 
was open to the Court below in view of 
the provisions of section 202, clause (2), 
already referred to. It has been sought 
t<> support the decision of the Court below, 
by a plea that the land in suit is not an 
agricultural holding and is not subject to 
the provisions of soctii n 202 aforesaid. 

I his plea is not open to the defendant, in 
view of the attitude taken by him in the 
Courts below. d\ bother the land in suit is 
or is not an agricultural holding is a plain 
quest inn ol fact. It is by no means concluded 
by the circumstance that this land, along 
with a larger area, was originally leased to 
the defendant for grazing purposes. The 
defendant said that it was an agricultural 
holding and that the suit to eject him from 
it was not cognizable by the Civil Court, 
In the lower Appellate Court be pleaded 
that the provisions of section 2)2.of the 
Agra Tenancy Act (lid apply to this hold, 
ing. It may be p >inte l out further t'nfc 
in this view of the case no question of 
notice under section 106 of the Transfer of 
Property Act (Act of IV 13-2) arises. The 
Act exempts leases for agricultural purposes 
from the provisions of Chapter V. I accept 
this appeal, set aside the decree of the 
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lower Appellate Court and restore that of 
the Court ot first instance. The plaintiffs 
■will get their costs throughout. 

Appeal alioweil. 


CALCUTTA HIGH COURT. 

Application for leave io appeal to His 
Majesty in Council No. 28 of 1914. 

May 29, 1914. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

DAMRA COAL COMPA N Y— Plaintiff — 

Peiti ioner 

versus 

BENARES BANK— Defendant - Opposite 

Party. 

Civil Procedure Code ( Art I'o/19D8), .•?. 109 — Final 
order , meaning of—Fit caw for certificate. 

The term ‘final order’ in section 10a of ilio Code of 
Civil Procedure denotes an order which finally 
decides any matter directly at issue in rho ease in 
respect of the rights of the parties, [p. 5(>9, col. 2.] 

The order of the High Court, made in reversal 
of the order of the Court of first instance, refusing 
to issue a temporary injunction against the execution 
of the mortgage decree, is not a final order within 
the meaning of section 109 of the Code of Civil 
Procedure [p. $(>9, col. 2.] 

Chundi Butt Jha v. Pudmanund Singh, 22 C. 9-8; 
Mahomed Musaji Saleji v. Ahmed Musnji Saleji , lOInd. 
Cas 139; 3 C. L. J. 507 and Srinivasa Prasad Singh 

v. Ke*ho Prasad Singh, In Ind. Cas. 441; 13 C. L. J. 
681, referred to. 

In a case where leave to appeal to His Majesty in 
Council is asked for on the ground of the case being 
a fit one for appeal, no question of an order being a 
final one arises, [p. 570, col. 1.] 

Application for leave to appeal to the 
Privy Council from the decision of Fletcher 
and N. Chatterjea, J J., in Appeal from 
Original Order No. 355 of 1913, dated the 
9th March 1914. 

Mr. B. Chiickerbut.ty and Babu Bankim 
Chunder Mookerjee, for the Petitioner. 

Mr. S. P. Sinha and Babu Bepin Behari 
Ghose , for the Opposite Party. 

JUDGMENT.— This is an application for 
leave to appeal to His Majesty in Council. 
The petitioner contends that the order in 
question is a final order within the meaning 
of clause ( a ) of section 109 of the Code of 
Civil Procedure, and that, in any event, 
the case is such that this Court should 
certify under claijse (c) of section 109 that 


it is a fit one for appeal to His Majesty in 
Council. 

This petitioner lias instituted a suit for 
declaration that a mortgage decree obtained 
by tlie opposite party is fraudulent, and 
for permanent injunction to restrain the 

<-ree. During the pendency 
of that suit, an application was made for a 
temporary injunction to restrain the execution 
of that decree. The Subordinate Judge at 
one stage refused the application for a 
temporary injunction, hut later on granted 
the application. On appeal to this Court 
that order has been reversed, and the 
application for.temporary injunction refused. 

1 he petitioner now seeks for leave to 
appeal against ill is order. In our opinion, 
it is plain that the order is not a final 
order within the meaning of section 109 
of the Code of Civil Procedure. It lias been 
repeatedly ruled that the term final order 
denotes an order which finally decides any 
matter directly at issue in the case in 
respect of the rights of the parties. This the 
order in question does not profess to do. But 
it has been argued ihat the older embodies an 
expression <f opinion on the matters in 
controversy between the parties ; it is plain, 
however, that such an expression of opinion 
is not a final decision of the question at 
issue between the parties in the suit. It 
was ruled in Chnndi Du ft Jha v. Pudmanund 
Singh ( 1 ), that an order refusing to appoint 
a Receiver is not a final order within the 
meaning of section 595 of the Code of 
1882 ; it was similarly held in Mahomed 
Musaji SaDii v . Ahmed Musaji Saleji (2), 
that an order appointing a Receiver is not 
a final order. It has alio been held in 
Srinivasa Prosad Singh v. Kesha Prosad Singh 
(3), that an order refusing to stay 
execution of a decree is not a final order. 
We are of opinion that the order of this 
Court, made in reversal of the order of 
the Court of first instance, refusing to issue a 
temporary injunction against the execution 
of the mortgage decree, is not a final order, 
and the petitioner is not entitled to ask 
for a certificate on that ground. 

It has been argued in the next place 


( ) 22 (:. 928. 

( 2 ) 10 Ind. C as. 439; 3 C. L. J. 507. 

(3) 10 Ind. Cas. 444; 13 C. L. J. 6SI. 
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that this is a tit case for a certificate 
under section 109, clause (e). It is to he 
observed that whereas in clause («) the expres¬ 
sion “final order" is used, in clause(c) the term 
“order" is nsed, and consequently on the 
discussion of the second point, no question 
arises whether the order in question is 
final or not. It has been pointed out to 
us that if leave is refused and the order 
of this Court is allowed to stand, grave 
injury might be done to the petitioners and 
that needless complications might occur 
much to their detriment. On behalf of 
the opposite party it has been argued that 
this is not a circumstance which the 
Court should at all take into account to 
determine whether a certificate should or 
should not be granted under clause (c) of 
section 10'. In this connection our 
attention has been drawn to the observation 
of Lord Hobhouse in Panarsi Prasad v. 
Kashi Krishna Sarnia (4),that the correspond¬ 
ing clause of tiie Code of 1SS2 was intended 
to cover very special cases, for example, 
those in which the point in dispute was not 
measurable by money, though it migl t 
be of great public or private importance. 
Lord Hobhouse added that to certify that 
the case was of that kind or not, was 
left entirely in the discretion of the 
Court, and it was a judicial process 
which should not be performed without 
special exercise of that discretion evinced 
by the fitting certificate. It lias further 
been pointed out that the discretion vest¬ 
ed in the Court under the corresponding 
provision of the Code of l£S2 has been 
very sparingly exorcised. We have at¬ 
tached due weight to these considera¬ 
tions Imt in view of all the circumstances 
of the case, we have arrived at the conclusion 
that this is a fit case in which a certificate 
sh iuld be granted, it is not necessary for 
us to express any opinion on the merits 
of the controversy between the parties: 
but after an anxious consideration of the 
whole situation, we fool no doubt that the 
case is a fit one for appeal to JI is .Majesty 
in Council. A certificate will isssue 
accordingly. 

Tea re ij ranted. 

I 1) 28 J. A. 1 1; 25 A. 227; 5 V. \V. N. 


CALCUTTA HIGH COURT. 

Civil, Reference No. 7 of 1914. 

January 19, 1915. 

Present: —Mr. Justice D. Chatterjee and 

Mr. Justice Chapman. 

yfttsmnmaf AJ1MAN HI HI and OTHERS— 

Plaintiffs 

versus 

RE AS AT SHEIKH and others— 

Defendants. 

SjirriJir Relief Art (l of 1877), s. 9, object of—Main 
<1 if r si ion for ilclcnni nii’ion under a. 9 —Joint possession, 
whether rim he jih ijsieolIij icslorcd. 

Tin* object «>f section 9 of the Spocilie Relief Act 
is to provide a sjuvdv remedy for that class of cases 
wli'Te a person in physical possession of property 
is foreihiv di>possess**d °t H against his will and 
consent. p .‘»70, col 2. 

Torini Mnh‘i ii Mn-niinluc v. it ninja Prasad Clincher . 
halln. 1 1 ('. (119, followed. 

Under section 9 of the Spocilie Relief Act, 
tin* main question for determination is whether 
the plaint iff while in physical possession of 
property has hern dispossessed of the same in 
the manner and within the time specified in the 
section. I p, 570, col. 2. 1 

A man in joint possession of immoveable property 
is as much in physical possession ot ii is share as the 
entire body of co-sharers arc in physical possession of 
the whole, and such joint possession can as well Ik' 
physically restored in respect of his share as the 
possession of the whole can he restored to the entire 
body of co-sharers, j p. 570, col. 2, 571, col. 1 j 

l.iari Kara in v. IClcot i<m liiln , 25 link Cas. ()18; 19 
C. I,. ,1. 117; 19 C. W. N. 120. distinguished. 

Reference under Order XLVI, rule 1, of 
tlie Code of Civil Procedure, in Title Suit 
50.55 of 1914 of the Court of tbe Munsif 

of Dubruglnir, District Beerbhoom. 

JUDGMENT.— Tbeobject of section Oof the 
Specific Relief Act is “to provide a speedy 
remedy for that class of cases where a person 
in physcial possession of property is forcibly 
dispossessed from it against his will and 
Consent.” See Turini Mnhnii Moznmdar V. 
tinned Prasad Chuckerbnttn (1). The main 
question for determination, therefore, in a 
case under this section is whether the plain- 
till’ while in physical possession of property has 
been dispossessed of the same in the manner 
and within the time specified in the section. 
If he was in physical possession he can be 
restored to such possession under tbe decree 
of the Court. A man in joint possession of 
immoveable property is as much in physical 
possession of bis share as tbe entire body of 
co-sharers are in physical possession of the 


(1) 14 C. 649. 
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whole and such joint possession can as well be 
physically restored in respect of his share 
as the possession of the whole can be restored 
to the entire body of co-sharers. The case of 
Mari harain Das v. Elemjan Bibi (2) is quite 
distinguishable from this case, as there the 
dispossession was of the whole and possession 
was claimed in respect of a part, so that the 
Court was called upon to restore quite a 
different state of things from that which had 
been disturbed. The learned Judges distinctly 
say: we have treated the case as being one 
where a party seeks possession of his share 
only of property from which he himself and his 
co-sharers have been dispossessed, and it is in¬ 
competent for the Court to give possession of 
the whole of the property in such a case.' 
The remarks as to exclusive possession in 
the judgment must be read in reference tc 
the facts of that case and do not stand in 
the way of that joint physical possession 
being restored which existed before the dis¬ 
turbance. 

The case before the learned Munsif will 
be decreed if the plaintiff proves his joint 
physical possession within six months of the 
suit. 

Ordered accordingly. 

(2) 83 Ind. Cas. 618; 19 C. L. J. 117; 19 C. W. N. 
120 . 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 47 of 1912. 

July 11, 1913. 

Present: — Sir Lawrence Jenkins, Kt., Chief 
Justice, and Justice Sir Asutosli 
Mookerjee, Kt. 

AMBICA CHARAN DUTT —Plaintiff- 

Appellant 


versus 

RAMGATI GUHA and others—Defendants 

—Respondents. 

Mortgage, decree on—Payment by mortgagee to net 
aside sale of mortgaged property in rent decree—Mort¬ 
gagor and mortgagee, relationship of—Mortgagee, right of 
—Lien — Contract—Remedy provided in mortgage-deed, 

nature of—Transfer of Property Act (IV of 1882), s. 

78—Civil Procedure Code (Act V of 1908J, 0. XXI, 
r. 89. , , . . , , 

The fact that a mortgagee s rights under a 
mortgage-deed have merged in his rights under 
the decree obtained on the mortgage does not put 
an end to the relationship of mortgagor and mort- 

g Surjiram v. Barhamdeo, 2 C. L. J. 202, referred to. 

A mortgagee is entitled to add the amount deposit¬ 


ed by him to set aside a sale in execution of a rent 
decree, under Order XXI, rule 89 of the Code of 
Civil Procedure, and acquires a lien for that deposit, 
on the mortgaged property, which is not discharged 
by the mere payment of the sum due under "the 
preliminary decree. That payment satisfies the 
decree, but leaves the lien (acquired subsequent to 
the decree) outstanding, [p. 572, cols. 1 & 2.] 

Rak ioha>'i v. Bipradas, 31 C. 975, referred to. 

The inclusion in the deed of a remedy which the 
mortgagee already has by law (section 73 of the 
Transfer of Property Act) cannot debar the mort. 
gagee from pursuing any other remedv which mav be 
open to him. [p. 572, col. 2.] 

Letters Patent Appeal against the decision 
of Mr. Justice Richardson, dated the 16th 
April 1912, in Appeal from Appellate 
decree No. 186 of 1910, reported in 14 
Ind. Cas. 718, affirming that of the Sub¬ 
ordinate Judge of Faridpur, dated the' 
Hth October 1909, which affirmed that of 
the Munsif, 2nd Court, at Goalundo, dated 
the 15th May, 1909. 

Babu Surendra Chnndrr Sen, for the 
Appellant. 

Babu Harendra Narayan M it ter and 

Priya Sankar Mozumdar , for the Respondents 

JUDGMENT. 

Richardson, J.—it appears that the 
husband of the defendant No. 1 in this 
suit mortgaged certain land to the plaintiff 
in May 1902 and the following dates are 
of some importance in reference to the only 
question which arises for determination. 

In 1908 the plaintiff brought a suit on 
his mortgage and on the 6th April 1908, 
he obtained a preliminary decree under 
which he was entitled to recover the 
sum of Rs. 900-5-0 or in default of. 
payment of that sum to bring the mortgaged 
property to sale. 

In 1906 the mortgagee’s landords 
brought a suit for the rent of the land 
and on the 27th June 1906, obtained a 
decree for Rs. 116-4-6. In execution of 
that decree the land was sold on the 23rd 
April 1908 lor something under Rs. 900. 

On the 20th May 1908, the plaintiff deposit¬ 
ed in Court the sum of 116-4-3 and had the 
sale in execution set aside under secti< n 310A 
of the old Civil Procedure Code. 

On the 26th August 1908, the defendant 
No. 1 sold the mortgaged property to 
the defendant No. 2 by private sale. The 
amount due under the plaintiff’s preliminary 
decree was then paid into Court and that 
decree was, therefore, satisfied. 
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Tn January 1 fiOP, tl 10 plaintiff brought 
tlie present suit to establish his right to n 
lien on the mortgaged property for the 
amount paid by him to have the execution 
sale set aside with interest, and to obtain 
an order for the sale of the property in 
the event of the sum claimed not being 
paid. 

The plaintiff lias succeeded in both the 
lower Courts and this appeal is preferred by 
the defendant No. 2. 

The lower Courts relied on the derision 
of this Court in the case of ffal'h thnri v. 
H/pradas (1), and the principle of that deri¬ 
sion is applicable to the cireumsfa: cos of the 
present case; there is no more to be said. 

Defore me it was contended for the appellant 
that the present, case was distinguishable from 
the case referred to. 

It was urged, in the fust place, that the 
deposit then was made after the plaintiff's 
security was merged in the decree. To 
this plea I thin!* a good answer* was made 
on I ehalf of the plaint iIT. The fact that 
the plaintiIT's rights under the mortgage- 
deed had merged in his rights under the 
decree did red put an end to tin* relationship 
of mortgagor and mortgagee which still 
subsisted as between the phi inti IT and the 
defendant No. I at the dale of tin* deposit- 
made under section ^l ( b\. At that date 
security was not. oxf ingu ished , Sm iinnu 
V. Bnrhnmdru ( 2 > and tie* plaint iff was 
entitled to add the ani niiil ol the deposit 
to his charge. 


was urged, smut ////, that e\en if that be 
so, the security was at any raleextinguished by 
the payment into Court of the amount 
due to the plaintiff under the preliminary 
decree on his mortgage, 1 hat tin 1 mortgage was 
then redeemed and the plaintiff then lost any 
lien which he might previously have enforced. 
The argument is plausible, but I cannot assent 
to it. It cannot Im* supposed that tin* 
plaintiff intended f" make a gift to the 
ir.orlgagoi* of t he amount deposited t<• a\nid 
the execution sale. 1 he plaintiff can have 
had no ot In r i nf ent ion I h a n I •• add that a m< m of 
to his charge. 11 is only jiM and equitable 
to conclude that by making the dep- it. tin* 
plaintiff acquired a l.< n from which the 
mortgaged properly was - not disebarged by 


fl e mere payment of fi e sum due under the 
preliminary decree. That payment satisfied 
the decree, 1 lit left the lien (acquired 
subsequent to the decree) outstanding. 

It must be remembered that the sale to the 
defendant. No. 2 was a private sale behind the 
plaintiff's hack. lie could not prevent (lie 
sale and he could not prevent a part of the 
price from being paid into Court in satisfaction 
of bis decree. The t wo defendants are near 
relatives and it has never 1 een suggested at 
any stage of Ibis litigation that the defendar t 
No. ;1 was not fully aware of the action which 
the plaint itf had taken to avoid the execution 
sale. Whether fire sale to defendant No. 2 
was a real sale nr colourable sale, the result 
must be tl»e same. The sale and the payment 
into Cour t cannot be used as a device to defeat 
the plaintiff’s right to a lien. 

The mortgage-deed contains a clause to the 
following effect:— 

If atthe instance of the landlord, the mort¬ 
gaged property is sold in execution of a decree 
for arrears of rent, then flu* mortgagee will bo 
entitled to realise the principal money and 
interest from the sale-proceeds." 

It wav somewhat faintly argued that this 
clause indicated the remedy contemplated by 
the pat ties iii case of the sale of the mortgaged 
property in execution of a decree for arrears of 
r lit and precluded the plaintilf from acquiring 
any lien in respect of the deposit made by bun. 
The point, does not. appear to have been taken 
in 11 e Ci ni ls below and has no substance. The 
inclusion in the deed of a remedy which the 
mortgagee already had by law (section 
of the Transfer of Property Act) cannot 
debar tin* mortgagee from pursuing any 
other remedy which may Ire open to him. 

In my view the lower Courts were right 
in adopting aid applying the principle) 
adverted to in Hnkhohtiri's case (1) and this 
appeal must be dismissed with costs. 

The cross-objection relating to interest 
filed on the plaint ill's behalf was not pressed 
and is dm misled without costs. 

.1 i:\mxs, C. J. — The appeal is dismissed 
with costs. 

Appeal dismissed. 
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KHrFHIIAM RAM v. BJIOLAR MAL. 

-A LLA11 ABA D HIGH COG RT. 

Iirst Appeal from Order No. 113 of 1914 . 

February 5 , 1915 . 

Present: -Mr. Justice Chamfer and 
Mr. Justice Pigfmtt. 

KHL SH HA LI RAM— Applicant_ 

Appellant 

versus 

BHOLAR MAL and others—Opposite 

Pa h i i es—r e < do \ I )K NTS. 

Provincial Insolvency Act (III of IP07^ s - an - 

One creditor challenge aoothe^ddtljudoejTnZ 

diction o}, to inquire. J ’ J 

~ P V'f eedill , Sf „ Und?r til3 Insolvency Act 
one ot the creditors challenges the mortgage debt 

l,Tr v r °, n tl,e *?"*““•« that th» mortgage* 5 deed 
Has fictitiously executed by the insolvent to prejudice 
other creditors, the Judge is bound to e 
into the question. U1IUL 
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the 


1 irst appeal from an order of 
Additional District Judge of Meerut. 

Mr. Sital Prasad Ghosh, for tJie Applicant- 
Appellant. 

Dr. Surendra Nath Sen, for the Opposite 

Parties-Respondents. 

JUDGMENT.— Ihis is an appeal from 
an order passed by the Additional Judge of 
Meerut in an insolvency proceeding. One 
Mutsaddi Lai applied to be adjudicated °n 
insolvent, on the 10th of March 1914. 
His application was opposed by one of his 
creditors, named KJiushhali Ram, on various 
grounds, but he was so adjudicated by an 
order of the same date. On April 6th, 
1914, Khushhali Ram, who was a creditor 
shown on the insolvent’s schedule, presented 
an application to the Court, the rejection of 
which has led to the present appeal. The 
application was badly drafted, dt referred 
to no definite section of the Provincial 
Insolvency Act and it alluded in a confused 
manner to two separate transactions, with 
one of which we are not now concerned. 
In substance, however, the application was 
one which deserved more consideration at 
the hands of the Additional Judge than 
it has received. The allegation was that 
a mortgage deed executed by the insolvent 
on the 26th of November 1913 in favour 
of one BlioJar MaJ, fora sum of Rs. 1,500, 
was a f ctitious transaction, entered into 
merely to prejudice the creditors of the 
executant. Whether the application is to 
be regarded as one asking for the removal 
of the namd of BhoJar Mai from the 
schedule of creditors, or as one falling 


T W tl '? Provisions of section 36 of the 
Provincial Insolvency Act (III ,-f 1907) 
the matter was one which required j n .’ 
vestigntion. The learned Additional .Judge 
•seems to have thought that it was quite 
sufficient for him to note that he had 
before him a registered document admittedly 
executed by the insolvent. He held that 
no further enquiry was required, or could 
properly be conducted, in the insolvency 
proceedings, and that' Khushhali Ram’s 
remedy, if any, was bj way of a separate 
suit. In our opinion the learned Judge 
misconceived the extent of his jurisdiction 
in insolvency proceedings. He was hound 
to enquire into this question of the alleged 
mortgage, at, the instance of any creditor 
avIio claimed to be prejudiced thereby 
He might have come to the conclusion 
that there had been a transfer by way of 
mortgage under circumstances calling for 
interference on hi, part under section 36 
of the Insolvency Act, or he might have 
found that there had been a purely fictitious 
transaction, not involving any transfer- in 
either case the name of Bholar Mai would 
require to bo removed from the list of 
creditors and the property purporting to 
be affected by this mortgage would become 
available for the benefit of all the creditors, 
free of incumbrance. We think that Khush- 
Jiali Kams application should have been 
taken up, notice of the same given to the 
insolvent and to Bholar MaJ, and the 
questions raised enquired into and decided. 
Me set aside, accordingly, the older 
complained of and remand the case to the 
Court below with directions to enquire into 
the matter as stated above. The costs of 
this appeal will abide the result of the 
further enquiry hereby directed. 

Appeal alloaed; Case remanded. 
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CALCUTTA HIGH COURT. 

Fikst Civil Appeal No. 590 of 1912. 

July 50, 1914. 

I’re-wiit :— Justice Sir Asutosh Mookerjee, Ki., 

ami Mr. Justice Beachcroft. 
DWIJENDKA NATH PU RICAYASTHA— 

A F I’Ll CANT—APPELLANT 

re r.si is 

GOIjUK NATH SA LIMA PURKAYASTHA 

-RESPONDENT. 

Probate Of Will, grant „f-Uitatinu . issne 'J~ 

R, -mention, n iH dieation Jnr—Mnmr— Itaeden "J r ro<> — 
party rnynizant of r mceedi nys J»r Probate, a lira 
can come in for revocation —Sound ant(disposing mind 

Court, fluty of. . .. , 

V person affected by a Will was tin* ...hint son 

of the testator, and his mother was a minor 

incompetent in law to act as Ids guanlmn. and 

his (infant’s) three uncles were named as siiecessne 

executors in the Will. One of the uncles applied 

for Probate. Citations were issued upon the other 

ir . les as also upon the minor and his mother but 

there was no opposition and the Probate was granted. 

The minor applied for revocation ot the N ill: 

/Md, that the principle that a party who is 

cognizant of the proceedings and might have 

intervened is bound by tluir result and cannot 

be allowed to re-open them, has inanilestlN no 

application to this case and the infant 11 s entitled 

to have B'<* proceedings re-opened. , p. o<o, col l.J 

The object of the issue of a citation is that 

nil persons, whose interests are or may be adversely 

affected by the decree of the Probate Court, 

should havt- notice of the proceedings, and an 

opportunity, should they choose to avail themselves 

of it of intervening for ll"* protection ot tluMi 

interests. This purpose is clearly not aeliieved 

merely bv issue of citations to infants. J lie 

proper course for the prop..under ol the Will to 

follow is to have a guardian ad~ litem appointed 

for the infant concerneil. , p. ->7->, col. 2 j 

Walter Rebells v. Morin Rebel Is , 2 (J. W . N. 100, and 

$boroshibala v. Annndammjee, 12 U. \Y. N. 0, referred 

t0 W’hero on an application by a minor to revoke 
a probate the District Judge did not revoke 
the grant but called upon the executor to prove 

the Will: 


Held, that the only defect in his Jirder is a\w 
of form and not of substance. 1 p. ">7-», e°l. 2.] 

The onus is upon the executor to establish that 
the deceased had sound and disposing mind at the 
time when lie is said to have executed the Will. 

I p. .770, col. 1. J 

Waring v. Waring, <i .Moore l\ C. 541; 12 Jill'. 94 r, 
15 E. K. 715; 70 K. IE 75, referred to. 

The Court, before pronouneing lor the Will, 
mus t be satisfied beyoi.d all reasonable doubt 
that the testator was fully cognizuid ot it-- con- 
tents and in a condition to exercise, and did 
exorcise, thought, judgment and reflection respecting 
tho act he was doing. 570, cols. 1 &■ 2 j 

jyujaur v. Croft, 3 Mooro V. C. 130; 13 E. 11. 59 
and Harwood v. Baker, 3 Moore P. C. 282; 13 E. It. 
117; 50 R. R. 37, roforrod to. 


Appeal against the decision of the District 
Judge of Sylhet, dated the 9th July 1912. 

Balm Tie me n fh’d Kumar Das , for the Appel¬ 
lant. 

Balm lli rend ru t'handrn Dus (for Babu 
[mhiot t 'Imran Das), for the Respondent. 

JUDGMENT.—This appeal is directed 
against the grant of probate of a Will alleged 
to have been executed by one Janakinath 

Sarma on the 9th September 1901, the day 
previous to that of his death. Janaki, who 
was one of a family of four brothers, left a 
widow Sushila, who was at the time 14 years 
of age, and a boy, Dwijendra Nath, only 
two months old. By the Will, his brothers 
Golok Nath, Baikuntha Nath and Mathura 
Nath were appointed successive executors. 

On the 10th February 1901, Goloknatk 
applied for probate of the Will. Citations 
were issued upon Baikuntha and Mathura 
Nath as also upon Sushila and Dwijendra 
Nath. There was no opposition and probate 
was granted on tbe 15th March 1902. On 
the 22nd December 1911, Dwijendra Nath, 
still an infant, made the present application 
through his mother, Sushila, for revocation 
of the probate on the allegation that the 
alleged Will had not been executed by his 
father. The District Judge was satisfied 
upon the evidence that notices had not been 
properly served upon Sushila and Dwijendra 
Nath, and held that the matter should be 

re-opened ; but without formally revoking 
tho probate, as he should have done, he 
called upon the executor to prove the Will m 
tho presence of the objector. "N\ itnesses v\eio 
then examined, and the District Judge came 
to the conclusion that the original grant 
should not be revoked. The present appeal is 
directed against that order. 

Before we deal with the ease on the merits, 
we must examine a special ground assigned 
by the respondent in support of the order 
of the Court below, namely, that the appli¬ 
cation for revocation should not have been 
entertained inasmuch as citations were issuer 
upon Sushila and Dwijendra Nath, and 
notwithstanding the service of such notice, 
there was at the time no opposition on their 
part to the grant of tho probate. In support 
of this argument, reliance has been placed 
upon the cases of Brinda ChoicdJirain v. 

Iiadhica Chowdhracn (1) and Durgugah 
(l) II 0. 492. 
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Debi v. Saurabim Debt (2). It need 
net be disputed that if a party is 
cognizant of the proceeding's for Probate 
or Letters of Administration and chooses to 
stand by and allow the proceeding's to be 
concluded in his absence, lie will not be 
allowed to come in afterwards and have the 
grant revoked or the proceedings re-opened. 
*1 his principle ha.; been repeatedly re¬ 
cognised in this Court: Komollocliun Dutt 
v. Nil rut tun Mundle (3), Brinda Chow- 
dh rain v . Badhica Chowdhrain (1), Nix- 
tar ini Dabya v. Bralimomoyi Dabya (4), 
In the goods of Bhuggobutty Da si (5) 
and Durgagati Debi v. Haurabini Debt 
(2). This is in the accord with the rule 
followed in England: Newell v. Weeks 

(6) , Bat cliffe v. Barnes (7), Wyteherley 
v. Andrews (S), Bell v. Armstrong (9). 
Put in In the goods of Bhuggobutty 
Dost (5), Ameer Ali, J., pointed out that 
even in cases where a party has upon 
notice failed to appear and contest the 
proceedings, the Court may for sufficient 
reason allow the proceedings to be re¬ 
opened: Young v. Holloway (10), Peters v. 
Tilly (11), Ritchie v. Malcolm (12). The 
principle, however, that a party who is 
cognizant of the proceedings and might have 
intervened, is bound by their result and 
cannot be allowed to re-open them, has 
manifestly no application to the circum¬ 
stances of the case before us. Here the 
person affected by the Will was the infant 
son of the testator. He was, at the time of 
the issue of the citation, a child a few months 
old ; his mother also was a minor, incompe¬ 
tent in law to act as his guardian. Service 
of notice upon them was wholly useless for 
the protection of the interest of the infant. 

(2) 38 C. 1001; 10 C. YV. N. 055. 

(3) 4 C. 360; 4 C. L. It. 175: 2 Shomo L. R. 126 

(4) 18 0. 45. 

(5) *7 C. 927; 4 C. YV. N. 757. 

(6; (1814) 2 Phillim. 224. 

(7) (1862) 2 Sw. & Tr. 4S6; 31 L. J. P. 61; 8 Jur. 

(n. s.) 313; 6 L. T. 658. 

(8) (1871) 2 P. & D. 327; 40 L. J. P. 57; 25 L. T. 
134; 19 YV. R. 1015. 

(9) (1882) I Add. 372. 

(10) (1895) P. D. 87; 61 L. J. P. 65; 11 R. 596; 72 
L. T. 118; 43 YV. R. 429. 

(» 0 (1886) 11 P. D. 145; 55 L. J. P. 75; 35 YV. R. 
183. 

(12; (1902) 2 I. R. 403; 36 I. L. T. R. 56; 6 Irish 
£aw Reports 783. 


the object of the issue of a citation is 
that all persons whose interests are or may 
be adversely affected by the decree of the 
Probate Court should have notice of the 
proceedings, and an opportunity, should 
they choose to avail themselves of it, of 
intervening ^ for the protection of their 
interests. This purpose is clearly not achiev¬ 
ed merely by issue of citations to infants. 
Prom this point of view, the opinion was 
expressed in Walter Rebells v. Maria Rebells 
(lo) and Shoroshibala v. An and amoyee (14) ,that 
in these circumstances the proper course for 
the propounder of the Will to follow is to 
have a guardian ad litem appointed for 
tlm infant concerned. [Mortimer on Probate, 
p. 535.] It is plain, however, that there 
may be cases where such a course may he 
impracticable, or, if adopted, may not afford 
sufficient protection to the infant. This is 
well illustrated by the case before us. The 
son of the testator was an infant; his mother 
was a minor: neither could, in law, take 
steps in Court for his or her protection. 
The three uncles of the infant were named 
as successive executors in the Will and 
their interest was clearly adverse to that 
of the infant. Whether the appointment of 
an officer of the Court as guardian of the 
infant son w'ould have really afforded him 
any protection, is more than doubtful: a 
stranger to the family, not cognizant of the 
surrounding circumstances, could hardly 
make an adequate defence. The propounder 
of the Will, who obtains probate in these 
circumstances, takes the obvious risk of an 
application for revocation by the infant 
when lie comes of age, or, possibly earlier, 
as here, through his guardian. In our 
opinion, the District Judge has correctly 
held that the Will must be proved by the 
executor in the presence of the appellant. 

The only defect in his order is one of form 
and not of substance, namely, that he did 
not revoke the grant and then call upon the 
executor to prove the Will: Brindaban v. 
Snreshwar (15), Durgagati v. Surabini (2). 
This defect, however, has not prejudiced 
either party, as the executor and the objector 
have both produced evidence in support of 
their respective cases. 

(13) 2 C. YV. N. 100. 

(14) 12 C. YV. X. 6. 

(15) 3 Ind. Cas. 171; 10 0. L. J. 263. 
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4 s regards merits, wo are <*f opinion, after 
•niVnxii.u* consideration of tl.e ci.cnmstances 
nf the .*ase, tlmt the order of the District 
Jin I ire cannot he supported. The real 

controversy between tl.e parties is, whether 
the testator had t( stnmentnry capacity at 
the time when he is alleged to have executed 
the Will. It is proved that lie had been 
ill nf fever for at least, two weeks before 
his death, and complications had supervened. 
Of the many witnesses *0 the M ill, only 
two (inclusive of the scribe) have been 
examined ; no explanation lias been ottered 
why the others have not been called. There 
is also the significant fact that the Kabira.j 
who attended on the deceased during his last 
illness has not been called. The onus was 
upon the executor to establish that the de¬ 
ceased had sound and disposing mind at the 
time when he is said to have executed the N\ dl: 
Wnrnty v. Wanutj { L>). bn this question, 
the evidence of the medical attendant would 
naturally have been of great value, and it is 
a mattei* for legitimate comment that he has 
not been cited. We have, on the other hand, 
evidence on the side of the objector that for 

two or 1 bree days before bis death, Jannki- 
nath was unconscious, and alt bough lie now 
and then responded to questions put to him, 
his ineiit.l faculties had been greatly im¬ 
paired. '1 his fact alone will induce the 
Court to scrutinize with earn and caution the 

evidence ol execution ol the \\ ill. hut "e 
have here the additional iael that the W ill 
contains a somewhat singular provision, 
namely, that the executor would not be res- 
ponsible to the beneficiary for the accounts 
of the estate. The testator also assumes sole 
responsibility for debts which stood in the 
names of his brothers and would, in ordinary 
course, be payable by them as they lmd 
separated from him. It is further clear that 
one of the brothers, Baikunthn, look a leading 
pait in the preparation and execution of the 
Will. Circumstances like these, as the 
Judicial Committee observed in Ihifonr v. 
i'rnl't ( 1 7) and llnrinnnl Ho h r (IS), will 

rouse the vigilance ot I la* C«ur'*; and the 
Court, before pronouncing • r the \\ ill, must 
be satisfied beyond all rea.' »nable d"iibt that 

(10) (1ST*) t> M'inrr 1*. C. oil; 1 - bir. 9-17; I«> 

K. It. 71o; 70 K. H. 70. 

(17) ( 1 * 10 ) Moon 1*. C. 1* ; *1 K I • o9 

(18) 0&40) 3 Moore V. V. 13 b. it. *17; GO It. 
It. 87. 


NATH CHAKRAYARTI. 

the testator was fully cognizant of its con¬ 
tents, and in a condition to exercise, an 1 did 
exercise, thought, judgment and reflection 
respecting the act be was doing. On the 
evidence taken as a whole, we are unable to 
say in the present case that this has been 
established. But. we may add that though 

the main point in controversy between the 
parties was the mental condition of the 
testator at the time of the execution of the 
Will, the genuineness of the signature in the 
Will is not admitted by the objector. In 
view of the opinion we have already express¬ 
ed upon the question of testamentary capa¬ 
city, it is needless, however, to consider 
whether the Will was actually executed by 
the deceased. 


The result is that thU appeal is allowed, 
the decree of the District .Judge discharged 
and the application of the 1 Otli February 
19U- for probate of the alleged "W ill of 
Janakinath Sarma dismissed. Each party 
will bear his own costs both here and in the 
Court below. 

Appeal allotted. 


CALCUTTA HIGH COURT. 

Letters Patknt Appeals Nos. 5o and 54 

of 1911. 

July 8, 1913. 

l’resrut:— Sir Lawrence Jenkins, K.T., 
Chief Justice, and Justice, Sir Asutosh 

Alookerjee, Kt. 

JAG AT CHANDRA SARMA CHOW- 

DIIURY— Plaintiff— Appellan t 

versus 

RADHA NATH CUAKRAVARTI and 

Oit v: l\>— 1 ) 1 : FK N PANTS— RESrON dents. 
t’iril Prv'cthtrc Code {Act XI 1 oj 1882), s. 2 

Declaratory .<nit —Partial interest ni property, parting 
trill,—Valuable consideration - 1 VrnWs right to con - 

tilin ' in ocenpition —Sale. .. 

Where in a suit umler section 288 of the i' 
Procedure Code of 1SS2, for a declaration that tlio 
disputed property l.elongcd to the judgment -debtor, 
it was found that the vendor (plaintiff’s judgment- 
debtor) did not part with his entire lntcres 
in the proper tv and that ho had retained ft 
right to continue in occupation 
as the purchaser from the plaintiff s jmlgment-i t 
had paid less than the ordinary market-value ot uie 

laud: 
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H>11 , tint the plaintiff \va,i endtl? I to a clnlaro-ion 
that he was entitled, in execution of his deer *9, to 
bring to sale the right, title, and interest of the 
judgment-clebtor in the disputed property, namely, 
the right to re nain in occupation thereof, [p. 577, 
col. 2.] 

Letters Patent Appeals against the decisions 
of Mr. Justice Coxe, dated the *21st February- 
1911, in Appeals from Appellate Decrees 
Nos.* 157 and 899 of 1909, affirming those 
oP tlie Subordinate Judge, first Court, Sylhet, 
dated the 21st September 1908, which 
reversed those of the Additional Munsif, 
Bamangunj, dated the 6th April 1903. 

FACTS appear from the judgment of Coxe, 
J., reported in 9 Ind. Cas. 623. 

Babus Tarakisliore Choicdhury and Brojo Lai 
Chuckerbutty , for the Appellant. 

Babu Brnjendra Nath 0hatterjee , for the 
Respondents. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent against the 
judgment of Mr. Justice Coxe in a suit 
under section 283 of the Civil Procedure 
Code of 1832. The plaintiff asks for a 
declaration that the property in suit belongs 
to his judgment-debtor and that he is 
entitled to bring it to sale in execution of 
his decree. The claim is resisted by a 
purchaser from the judgment-debtor who 
contends that the title has vested in him. 
The Court of first instance decreed .the 
suit. Upon appeal, the Subordinate Judge 
dismissed it. He held that the purchaser 
had aquired title bona fide for valuable con¬ 
sideration. At the same time he found 
that the purchaser had paid less than the 
ordinary- market value of the land. He 
explained this fact on the ground that the 

vendor had retained a right to continue 

\ 

in occupation of the land. On appeal 
to this Court the decree of the Sub¬ 
ordinate Judge has been confirmed by Mr. 

Justice Co:;e. 

On the present appeal, it has been argued 
thst upon the facts found by the Sub¬ 
ordinate Judge it is clear that the vendor 
did not part with his entire interest in 
the property and that as it has been found 
that he has retained a right to continue in 
occupation, the plaintiff is entitled to a 
decree declaring that that interest is liable 
to be sold in execution of his decree. In 
our opinion, there is no answer to this 
contention. 

The result, therefore, is that this appeal 


must be allowed, the decree of Mr. Justice 
Coxe as also that of the Subordinate Judge 
discharged and a declaration made in 
favour of the plaintiff to the effect that 
he is entitled in execution of his decree 
to bring to sale the right, title and 
interest of the judgment-debtor in the 
disputed property, namely, the right to 
remain in occupation thereof. 

E ich party will pay his own costs through* 
out. 

This judgment, it is conceded, will govern 
the other appeal, in which a similar decree 
will be passad. 

Appeals allowed . 


ALLAHABAD HTGH COURT. 

First Appeal from Order No. 2 of 1914. 

May 12, 1914. 

Bitsent: —Mr. Justice Rifique and 
Mr. Justice Pigg >tt. 

HAZARI SINGH and others—Defendants 

v —Appellants 
versus 

TERBENI STNGH and others—Plaintiffs 

—Respondents. 

Ecilence—Ajricnltural lets?, unregistered , for less 
thin fie? ye trs, a Iniissibility of—Exemption from 
registration — Government Notification, 1835, force of 
— Registration A:t (X/£ of 1JJ3J— General Clauses 
Act (X of 1897 ), s. 24. 

An unregistered agricultural lease for a term not 
exceeding live years ami reserving a rent less than 
Its. 53 is admissible in evidence, as such leases were 
exempted by a notification of the Government — 
still in force—dated 3rd September 1885, from regis¬ 
tration. [p. 578, col. 2.] 

First appeal from an order of the District 
Ju Ige of Azaragarh. 

FACTS.—Plaintiffs sued for possession 
of certain plots and for damages on the 
basis of an unregistered lease dated 14th 
October 1912. The defendants, am mg other 
pleas, raised a plea that the lease, not having 
been registered, was n it admissible in evidence. 
The first Court held that the lease was 
inadmissible in evidence being unregistered. 
The lower Appellate Court reversed the first 
C mrt’s decree, holding that the lease was an 
agricultu-al lease and need not be registered. 

Defendants appeal. 

Mr. Bra] Nath Vyas , for the Appellants, 
submitted that on a true construction of the 
lease, it appeared to be an ordinary lease 
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and not an agricultural lease. Moreover, 
the notification dated 3rd December 
was issued by tin* bocal Government under 
the old Registration Act III of l-"/7. No 
such notification wn* issued under the now 
Act XVf of Ld : )S. The leas * was executed 
when the new Act came into Imre. 

In Act III of 1877, serti »n - provided 

that old rules and n »tilicatinns. c*v.. would 
remain in force which were issued under the 
old Act unless expressly repealed. 

No such section existed in the new Art. There 
were such sections in the Civil Procedure C"de 
of 1908 and other Acts where it w is in ten led 
to keep the old notifications in force. 

Mr. Hnnxnthi)) I'rrAmd. (for l)r. N. .V. 
Smi ),for the Respondents, referred tosecti >n 24 

of Act X of 1897. 

Tiler;* being no provisi »n in the new 
Act to keep the old notification in force, it 
ceased to have any vali lity. 

Air. fformnidon Harsh ot! (for Dr. N. .V. Nc»/), 
for the Respondent, was not railed upon. 

JUDGMENT.—T’liis appeal arises dint of 
of a suit brought by tin* plaintilTs respond- 
e ds for iv’ overy of possession >n t!ie basis 
of a lease dated tin* l It 1 1 October 1912. The 
claim was resisted on the "round, among 1 
others, that the lease, the basis of tin* claim, 
was inadmissable in evidence as it was un¬ 
registered. The (J >nrt of first instance 
accepte I this plea in defence and dismissed 
the claim. 

On appeal the learned District Judge, 
disagreeing with tin* first Court, h'dl that 
the lease in question being an ngrieul 1 m-al 
lease for a term not exceeding live years and 
reserving a rent h*ss than R*s. •>) wis 
exempt,* l by a n>fi:p*iti>n of f’i* b nvil 
Government from registration and wa^almis- 
rtible in evi Inim*. The d*er»» nf the li"<t 
C< urt was set a <i lr and the eus** w is :-em md- 
ed under O • I w X 1 j I , rale T» t 1 1 vd I V • I u *e 
Code, for trial on 11 1 • neat The I *f »o 1 nds 
have couv* up in :iin * il In < his t 1 uirt a n 1 
nbje (, t to the onh* • of t ! ie Inver Appellate 
Court on two lti*«»: iti Is. They sav that the 
lease dated the 1 I tli of () • t iber 1912 i ; n >t an 
agricultural leas* and that tin* n >! ilicat ion 
of the L >cal (i >vnrnmmit d ife I 1^89 is 
i nap plica bh* in vie -v >*f • h* n * v \l * «•* -A •. I i *a 
A r ‘ t, X \ 1 ' * I 1 0 ) 8 _ \\ i • 1 1 1 ’ ■ I *' 'hit ’ i •: i • i * r o f 

tbe contentions is well loan 1 • I. \Y * a -roe 
with the lower Appellate Court in holding. 


after a perusal of the lease in question, that 
it is an agricultural lease. The notification 
of the bocal Government dated 1 885 exempt¬ 
ing certain leases from registration is still in 
force in spite of Act XVI of 1908, as by that 
Act the said notification was not modified or 
cancelled and will be considered to be still in 
force m view of sectii n 24 of the General 
(’la uses Act. X of 1897. The appeal, there¬ 
fore, fails and is dismissed with costs. 

A ppea l dism issed. 


CALCUTTA HIGH COURT. 

Lii.’vT Civil. Aitkai. No. 89 OF 1911. 

Civil. Rfi.k No. 3-Mi of 1914. 

May 20, 1914. 

]'resent:— Mr. .Instice* N. Chntterjea and 
Air. dust ice Bencbcroft. 

Sri mot i IN l)l. : BA bA 1) ASEK—Objector 

— AITK LI. A N T— P F.T 111 OX E U 

versus 

Srimoti PANCHUMANI DA SEE — 

A I’lM.IPANT — RkSPOXDKNT— OPPOSITE PARTY. 
Will -Probate, application far— Orth r refusing to 
(tllmr careator to oppose grant of probate , appeal 
fiont Hindu I,ate — Maintenanee—Widowed daughter• 
in-law of predeceased son , eight of, to oppose probate 
of Will of her father-indair in favour of hi* daughter 
Mn i ntena nee, right <>/, if enforced against devisee 
Ciril I’mcednre (lode (.let Vo) 908), 1 5. 

An order refusing to allow a caveator to oppose 
I lie grant of probate of a Will on the ground 
I hat lie lias no interest- sufficient to enable biro to 
appear in proceedings on an application for probate, 
is an order refusing to make the caveator a 
party to tin* proceedings and is, therefore, not 
appealabb*. j p. .">79, col. l.j 

A Will executed in favour of a widowed 
daughter of the testator, who was not a heiress, 
pi* r,*i 1 ».*l tha*. all th * p 1 * >p uoios shn.iUl hi sold 
a c“rr ii:i sum slrmhl lie paid to the widowed 
d:i , igV , 'r-in-law of tie* testator and certain other 
sums f > two otln'i* p'rsons, and the whole of the 
I> il:i:i*should be n|viropriuted by the daughter. 
Tic* d night.*r enter'd into an agreement to sell 
tin* pr iperty and appli *d for probato of the Will: 

//•//, that nn 1 'r the circumstances the Will 
s'rimslv n'T'etf'd th' interest of maintenance 
of f!i > wid uv' 1 daughter-in-law and that she had 
su'li-mmt interest to oppose the grant, [p. 5S0, col. 2.J 
Up m th ' death of a son. th« father has no 
1' r»I ob’ignti »a to m detain his daughter-in-law 
• nn.l »«• -nm*? ain cire rnstuu*“'s. His ohligduon 

i v.i r •Iv a m -val ornn imp'rf'*et obligati »n, "hit t, 
h > v-'-. i-r. rip-ms int > a legal obligation on the part 
of »ho heir who gets his estate after bis death. LP* 
r»79, col. g 1 
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A daughter-in-law can legally enforce her rio-ht 
to maintenance as against the heir in possession^ 
the estate of her father-in-law. [p. 579, col. 2.] 

Appeal against the decree of the District 

Judge of 24-Pergannas, dated the 26th Febru¬ 
ary 1914. 

Babu Monmohun Dutt , for the Appellant. 

Babu Sib Chunder Pciht , for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal against 
an order refusing to allow the appellant to 
oppose the grant of probate of a Will, on the 
ground that she has no interest sufficient to 
enable her to appear in proceedings on an 
application for probate. The order is, there¬ 
fore, one refusing to make the appellant a 
party to the proceedings. It was held in 
the case of Khettra Moni Last v. Shyama 
Churn Kundu (1) that no appeal lies against 
such an order, and that case has recently 
been followed in Sri Proshad Narayan Singh 
V. Dulhin Genda Koer (2). 

We accordingly hold that no appeal lies 
against the order, and the appeal is accord- 
ingly dismissed. We make no order as to 
costs. 

Rule No. 346 op 1914. 

We can, however, deal with the order 
under section 115 of the Civil Procedure 
Code in the Rule which was granted in the 
case. 

The petitioner is the widow of the prede¬ 
ceased son of one Haridas, and the opposite 
party is the widowed daughter of Haridas. 
The opposite party applied for probate of a 
Will Said to have been executed by Haridas, 
and the question is whether the petitioner 
has any locus standi to oppose the application. 

It is alleged by the petitioner that she 
lived as a member of a joint family, governed 
by the Mdakshara School of Hindu Law, 
with her husband and her father in-law 
until the death of the latter. If, therefore, 
the properties dealt with by the Will were 
the ancestral properties of Haridas in which 
the petitioner’s husband was a co-parcener, 
she could enforce her legal claim to main¬ 
tenance even against her father-in-law him¬ 
self, had he been alive, and although the latter 
did not take the son’s interest by inherit¬ 
ance, but by survivorship, he could not 
resist her claim. See Devi Persad v. Gunwanti 

Koer (3). And in such a case a Will by the 

(1) 21 C. 539. 

(2) 22 Ind. Cas. 276; 18 C. L. J. 612. 

(3) 22 C. 410. 


fafher-in-law disposing of his entire estate 
could not affect the right of maintenance 

of the daughter-in-law. There is no allega¬ 
tion, however, in the petition that the pro¬ 
perties dealt with were ancestral properties 
and under the circumstances the petitioner 
is in the same position as regards the right 
to maintenance as a widowed daughter-in-law 
under the Bengal School, there being no 
difference between the two schools in this 

respect. See Siddessury Dassee v. Janardan 
Sarkar (4). 

Now, upon the death of a son, the father 
has no legal obligation to maintain his 
daughter-in-law, ex • '/>*■ possibly under certain 
circumstances which need not be considered 
in the present case. 11 is obligation has 
been held to be merely a moral or an imper¬ 
fect obligation which, however, ripens into a 
legal obligation on the part of the heir who 
gets his estate after his death. 

It may be taken as settled law that as 
against the heir in possession of the estate 
of the father-in-law, the daughter-in-law 
can legally enforce her right to maintenance. 
But the question raised in the present case 
involves the question whether such right 
can be enforced against a devisee of the 
entire estate under a Will executed by the 
father-in-law. The question has been answered 
in the negative in the case of Bui Parvati 
v - . Tarwadi Dnlatrani (5), but a contrary 
opinion has bpen expressed by the Madras 
High Court in Rangammul v. Echammal (6). 

It is unnecessary to consider which of the 
two conflicting views is correct. If the 
daughfer-in-law as contended on behalf of 
the opposite party cannot legally enforce 
her claim to maintenance as against a 
devisee , there can be no doubt that she is vitally 
interested in showing that the Will was never 
executed by her father-in-law, and she 
should certainly be allowed to appear and 
oppose the grant of probate, for once the Will 
is established her right to maintenance 
which could have been enforced in case of 
intestacy, is gone. If, on the other hand, 
the right to maintenance can be legally claimed 
against a devisee , the question arises whether 


(4) 29 C. 557; 6 C. W. N. 530. 

(5) 25 B. 263; 2 Bom. L. R. S94. 

(6) 22 M. 305; 9 M. L. J. 14. 
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in such ;i case she has any interest sufficient 
to entitle her to appear in the probate 
proceedings. In the cases of In the goods of 
Sarat Chander Patio (7), Garabini I) as si 
v. Pratap Chandra S huh a (8) and In the 
goods of Gobinda Chandra (6) it was held 
that the persons who had merely a claim for 
maintenance in those cases, had no interest 
to appear in the prohate proceedings. I he 
first was the case of an illegitimate son of a 
SvJra, the second that of a widow of the 
adoptive father of the testator and the third 
of a widowed daugter-in-law. The principle 
upon which these cases were decided appears 
to he that the right to maintenance cannot 
ho affected by the W ill, which proceeds upon 
the view that the right can he enforced 
against the devisee. We need not consider 
whether such a person has sufficient interest 
to oppose the grant of probate in all '•ases. 
There may he cases, for instance, where the 
right to maintenance is expressly recognized 
and the maintenance is provided for by the 
Will itself. In such a case, a person claiming 
maintenance might have no interest in appear¬ 
ing in the probate proceedings. In the case 
of Garabini Dassi v. Pratap Chandra Shako 
(8), the learned Judges(Banerjee and Stevens, 
JJ.) were of opinion that the provisions of 
I lie Will may he looked at, to see if the A\ ill 
really affects the rights to maintenance, and 
in that particular case they held that it did 
not affect that right in any way whatever. 
The Will set up in the present case is in 
favour of the widowed daughter who is not 
the heiress of Haridas. The Will itself 
directs that all the properties shall he sold, 
that a certain sum of money shall he paid to 
the petitioner, and certain other sums to two 
other persons, and the whole of the balance 
is to he appropriated by the opposite party 
herself. It is alleged by the petitioner that 
the opposito party has already entered into 
an agreement to sell all the properties, 
including the family dwelling house in which 
the petitioner had been residing. Assuming 
that the widowed daughter-in-law can enforce 
her right to maintenance and right of 
residence in the family dwelling-lmuse as 
against the purchaser where the Will itself 
directs the sale of all the properties (a ques- 
I ion not free from d »ubt) the petitioner will 

have the greatest, difficulty in following the 

(7) 2 C. W. N. cclvi. 

(ft) 4 C. W. N. GO2. 

^9) 23 Ind. Cfts. 039; 17 C. W. N. 1141, 


properties in the hands of the purchasers, 
specially if they are sold to different per¬ 
sons. 

Under these circumstances, we think, the 
Will in this case seriously affects the interest 
of the petitioner and that she has sufficient 
interest to oppose the grant. 

We accordingly direct that the order of 
the Court below be reversed and that the 
Will be proved in solemn form in the 
presence of the petitioner as in a contentious 
case. 

The petitioner will bo entitled to costs, 
three gold mohurs. 

Appeal dismissed: 

Pole made absolute. 


CALCUTTA HIGH COURT. 

Appeal from Original Decker No. 574 

of 1910. 

June 1 8, 1914. 

* resent: — Justice Sir Asut'sh Mookerjee, Kt., 
and Air. Justice Benohoroft. 

AN AND KISORE CHOWDHURY and 
others — Plaintiffs—Appellants 

versus 

DAIJI THAKURATN —Defendant— 

Respondent. 

Hindu Lav — Partition . how effected —Metes and 
minds, <liri.<inn by, whether necessary—Intention to 
•>parate— Me* judicata— Matter directly and substan - 
nlty in issue — Partition , establishment oj—Oral cn- 
cnee—Separate cnjoynu'nt — Inference. 

\ partition is effected, under tho Hindu T.nw, 
of woo n members of n joint family, if there is R 
ivision of their rights; nn netunl distribution of 
ie property by metes and bounds is not 

ecessarv. ("p oft?, col. 1 .] „„ 

A nivnvVr v. JRtnnn Subba Aiynn* ^ T. A. /o : o 
VM. IP.C ) 1: 1 Suth. V. C. .T. G.V7: 2 Sar. P. C. J. 21 c ; 
OE. R.31; Briirai Singh v. Sheodan Singh , 19 Ind. 
Ins ft°(»: 17 0. W. N. 949; (19131 M. W. N. 5*5; 11 A, 

, .T r»9ft; 14 M. h. T. 11; IK C. W. N. 57; 15 HomL.R. 
52: 25 M.L..T. 188; 35 A. 337; 40 I. A. 161, referred to. 
To determine whether two persons, members of 
joint MiUdshara family, have separated so as to 
nalco the principle of survivorship no longer 
pplicahle between them, tho Court must find wlmther 
hev had an intention to separate, and, whether as 
re-nit of such intention, there has been severanco 

if title and interest, [p. 582, eol. ?.] 

Where tlm question whether the lands of ono 
,f tho villages, which formed part of the estate, 
md .»r had not boon divided between the parties by 
irhitrators, was not directly and substantially in 

ssim In the former suit: , . 

Hdd % that the finding in tho previous suit did not 

>perato as ms judicata. [p. 58 \ eoh 2. J .... , » 

A partition mav be occasionally established ^ iy 
n*al evidence, which, though not dirootlv proving 
he fnoturn of partition, may be of snob a eharaoter M 
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to justify the inference that a partition must have 
been made between the parties or their pie- 
decesscrs. [p. 583, col. 1.] 

Budha Mai v. Bhagivan Das , 18 C. 302 (P. C.) and 
Murari v. Mukund , 15 B. 201, referred to. 

The mere separate enjoyment of parcels in 
severalty does not indicate complete partition be- 
tween the parties, [p. 583, col. ..] 

Lakhshmi Devi Garu v. Surya Kannjana Dhatrazu 
Bahadur Gam, 24 I. A. 118; 20 M. 25G, referred to. 

There may be a mutual arrangement for the manage¬ 
ment and enjoyment of separate portions of joint pro¬ 
perty which does not amount to partition. On the other 
hand, the inference in favour of the theory of parti¬ 
tion would be strengthened if it is proved that 
not only had the parties enjoyed separate and dis¬ 
tinct uortions of the family property for many years, 
but had also dealt with the separate portions in every 
respect as their own property, for instance, carried 
out improvements on them, or effected alienations, to 
strangers or to members of the family, [p. 583, col. 1 ] 
k. Makhun Lall v. Ram Lull , 3 C.W.N. 134, referred to. 

Appeal against the decree of the Subor¬ 
dinate Judge of Durbhanga, dated the 26th 
September 1910. 

Babus Joges Chancier Roy and Rajendra 
Chunder Gnha, for the Appellants. 

Babus TJmakali Mookerjee and Anilendra 
Nath Ray Chaudhuri , for the Respondent. 

JUDGMENT. 

Mookerjee, J. —This is an appeal by the 
plaintiffs in a suit for declaration that the 
disputed properties are not joint properties 
of the parties and that they are not liable to 
be partitioned, and for a prohibitory order on 
the Collector not to effect a partition of them 
under the Bengal Estates Partition Act, 
1876. The suit was commenced on the 9th 
April 1906 and was dismissed by the Sub¬ 
ordinate Judge on the 9th March 1907 on 
the ground that it was not maintainable 
under the provisions of the Bengal Estates 
Partition Act, 1897. This decision was 
reversed by this Court on the 9th March 
1909, and the case was remitted to the 
Court below for trial on the merits : 
Ananda Kishore Choudhry * v. JDaiji 
Thakurani (1). On trial after remand, 
the Subordinate Judge has dismissed 

the suit on the ground that the alleged 
private partition of the lands in 1850 
was not established by the evidence. 

The plaintiffs have appealed to this Court 
and urged two grounds against the decision 
of the Subordinate Judge, namely, first, that 
the question of previous partition is res 
judicata by virtue of a decision between 

(1) 1 Ind. Cas. 549; 36 C.726; 10 C. L. J. 189. 


the predecessors of the parties in a litiga¬ 
tion of 1855, and, seconlly, that if the 
matter is not res jusdicala , the balance of 
evidence supports the theory of a previous 
partition. 

To test the validity of the first objection, 
we mu«fc examine the scope of the previous 
suit and of the decision therein. The plain tiffs 
are - the descendants of one Be:hu Chaudhuri, 
while the defendant is the daughter of one 
Bichak Chaudhuri. Bechu Chaudhuri and 
Bicliak Chaudhuri were cousins, related 
tlirough their fathers. Upon the death of 
Bichak Chaudhuri in 1853, his estate was 
successfully claimed by his mother and 
widow before the Revenue Authorities. 
Thereupon, on the 2nd April 1855, Bechu 
Chaudhuri instituted a suit against the 
mother and widow of Bichak Chaudhuri for 
recovery of possession of the estate left by 
the latter, on the ground that it had 
vested in him by survivorship. The daughter 
of Bichak Choudhuri, who was at that 
time an infant and who is the defendant in 
this litigation, was not a party to that 
suit. The then defendants pleaded that 
Bechu Chaudhuri and Bichak Chaudhuri 
were not joint and that their village and 
Court affairs, collections and residence were 
separate. On these pleadings, four issues 
were raised ; of these, the first raised the 
question, whether the properties in suit 
were or were not joint at the time of 
the death of Bichak Chaudhuri ; the 
second raised the question, whether or 
not in 1850 the plaintiff and Bichab 
Chaudhuri had partitioned by arbitiators 
the lands of villacre Rohara (which was 
one of the properties included in the estate 
of Bichak Chaudhuri and is the property 
now in suit). The Court found upon the 
first issue that there had been a separa¬ 
tion in estate between Bechu Chaudhuri 
and Bichak Chaudhuri. Upon the second 
issue, the Court observed that the allega¬ 
tion of the defendnnts with respect to the 
portion of lands of Rohara by arbitrators 
was proved by the deposition of three 
witnesses. The Court thereupon dismissed 
the suit on the 5th July 185 *». Oil 

behalf of the plaintiffs, it is argued that 
the decision on the second issue operates 
as res judicata between the parties, and in 
support of this view reliance is placed 
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ti pon tin 1 rases of Mitna y. Fnzl Rnh (2). 
S< torn anon e*> v. Sn/li/annnd (.'>) and Fean/ 
Mn/inu v. Amhica ('hum (l). In our opinion, 
tlie contention of the appellant is 

unsound and must be overruled. The 
only question which could be and was 

directly and substantially in issue in the 
previous litigation was, whether or not 
there had been a separation in interest 
between the two cousins. As was pointed 
out by Lord West bury in Appi-vi.tr v. 
Rama Subha Aiyan (5), under the Hindu Law 
a partition is effected between members of 
a joint family, if there is a division of 
their rights ; an actual distribution of the 
property by metes and bounds is not 
necessary. This view has been repeatedly 
affirmed by the Judicial Committee: Doorga 
Peraad v. Kundnn Kntncar (6), Ram K ia.se n 
Singh v. Sheonundnn Singh (7), Snranrni 
Venkata ft opal a Xaraaimha Row v. Surancni 
Lab stnna Vmkama Row (8), Cajapathi Radhika 
Rata Deri darn v. Cajapathi Xilamani Ratta 
Malta Ih'L'i Cam (9), Madho Pershad v. 
Mehrhan Singh (10), Italkiahen v. Ram A T a rain 
(10, Ram Pershad Singh \. Lukhpati Koer 
(12), M a saw mat Purhuti v. Xannihal Singh 
(lo). Rat/huhir Singh v. Moti Fun war (14), 
Snraj Xarain v. Itfluil A (train (15), 

<-) 0 lb E. It. 14S; 15 w. It. (P. c.) 15; 13 M. I. 
A. 575; 2 Sutli. l\ C. J. 387; 2 Mur. 1\ C. .1. 020- 20 
K. I*. Of Jo 

W b. L. It. 204 (i\ C.); 2U W. K. 277; I. A. 
Sup. Vol. 212. 

(4‘ 24 C. 900. 

(5) s w. it. (|*. c.) I; II M. 1. A. 75- 1 Sutli V C 
J. 0*7; 2 S*«r. I\ ('. .1. 21 ,s • o E. It. 21. 

'<>) 2 lb b. I! 225: 21 W. K. 214; I I A. 55 

l7l -2 W. It. 112 (P (!.); 9 0 . E. It. 210 n.,lr 
<S| R h. It. tP. C.) 41: 12 W. It. (P. r.) 10 : 13 
M. I A. I 12; 2 Sm li. 1*. C. J. 205; v Sar. i\ C. .1. 4110- 
20 E. It. 19E 

9-') b lb I, It. 20:; 14 W. It. (P. C.) 32; 12 M. I A 
4f<7. 2 Sutli. P. C. .1. 205; 2 Sar. P. C. J. GUI; 20 E. R. 

6 7. 

< l'9 I* (' 157; 17 I. A. 19b 

'll) 7 (J. W. X. 578; 5 Rom. b. H. 4GI; 30 C 738- 
30 I A. 139. ‘ * ' 

’ I - ’ 30 ( . —31; 7 C. \\ . N. 102; 5 Rom. E. R ](J 2 - 
30 1 A. 1 * 

l 131 3 1 11 f 1 . (’ns. 193; 20 [. A. 71; 31 A J | ‘J- 10 

(■. I.. J. I 2 1: 0 A l< .1 597 I I’, (E); 5 M. E. 'j'. ; i_7- la 

C \\ . X 9s3: 1 1 Rom. L. It. s7s. 

M4) 17 1ml. Cas. 700; 35 A. 41; 13 M. E V ]<;•>. 

(19 i. ) iM. W. X i*'7: 1 . A. E. J 1 10 17 \V. \\ 433 ! 

17 (b L. .1. 300; 15 Ibxu. E. if. 120; 2> M. E .1 -*s 

(15) IH Jnd. Cas. 30: 13 M. E. T. 191; .7 [■“ \y v 

333; I' A. I.. J 172; ( 190, j M. \V. X. 183; 17 p'/.i’ 

28 w ; 24 M. E. .J. 345; 35 A. 80; 15 iioui. E. it. 100- 10 

O.C. 129; 40 I. A.40. ° 


Hrijraj Singh v Sheodnn Singh (16). 
To determine whether two persons, members 
of a joint Mitukshara family, have se¬ 
parated so as to make the principle 
of survivorship no longer applicable bet¬ 
ween them, the Court must find whe¬ 
ther they had an intention to separate, 
and, whether as a result of such in¬ 
tention, there has been severance of title 
and interest. Consequently, the question 
whether the lands of one of the villages, 
which formed part of the estate, had or 
had not been divided between the parties 
by arbitrators, was not directly and sub¬ 
stantially in issue. Indeed, the queston 
did not arise upon the pleadings as set out 
in the judgment. To enable the then 
plaintiff to succeed by survivorship, he 
would have to prove that the parties had 
remained joint in respect of the whole 
estate, and the defendants, to defeat the 
claim of the plaintiff, must prove, not so 
much that particular tracts of land had 
been divided by metes and bounds and 
enjoyed separately, but rather that there 
had been a complete separation in interest, a 
total disruption of the tie of joint family. 
We hold accordingly that the finding in the 
previous litigation as to the lands of Rohara 
does not operate as res judicata. It is further 
worthy of note that the finding is incon¬ 
clusive, as it does not show that all the 
lands of the village had been partitioned. 
The first ground urged by the plaintiffs 
consequently fails. 

To test the soundness of the second objec¬ 
tion, namely, that the balance of evidence sup- 
poris the theory of a private partition, we must 
remember that no direct evidence, oral or 
documentary, is available to prove a com¬ 
plete partition of the lands of Rohara in 
1859. The Subordinate Judge has on 
good grounds ret used to place any reliance 
on the hhaara which was not produced in the 
litigation of It55. The predecessor of the 
plaintiffs then strenuously maintained, though 
unsuccessfully, that there had been no divi¬ 
sion of the lands, and could not very well 
produce measurement papers, if any, drawn 
np with a view to effect a partition. The 
Suboidinate Judge has suspected, not with. 

9 fad. Cns. S*>0; 17 0. W N. 949; (1913) M. 
u - N - r ‘15 ; 11 A. E. J. 098; 14 M. L. T. 11; 18 0. L. J. 
W; 15 Uom. E. it 052; 35 A. 337; 25 M. L. J. 188; 4 Q 
J. A. 161. 
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out good reason, that the him urn might have 
been manufactured during the pendency of 
the partition proceedings before the Collector. 

In the absence of direct evidence of a parti¬ 
tion in 1850, we are thus thrown back upon 
circumstantial evidence. As was pointed nut 
by the Judicial Committee in Budha Mul v. 
Bhagwan T)as (17), and by the Bombay High 
Court in Mnrari v. Muhnnd (18), a partition 
may be occasionally established by oral 
evidence, which, though not directly proving 
the factum of partition, may he of such a 
character as to justify the inference that 
a partition must have been made between the 
parties or their predecessors. The plaintiffs 
in the present case rely upon the circum¬ 
stance that the representatives of Bechu 
Chaudhuri and Bichuk Chaudhuri have, for 
a long period of time, occupied distinct parcels 
of land, have apparently exercised in res¬ 
pect thereof the rights of a sole owner, and 
have recognised each other as entitled to 
possession in severalty. This, no doubt, 
is an important circumstance, hut is by no 
means conclusive. It is well-settled that 
the mere separate enjoyment of parcels in 
severalty does not indicate complete partition 
between the parties: Runjeet Singh v. Gujraj 
Singh (19); Laklishmi Devi Gam v. Snnj<i 
Naraigana Dhatrazu Bahadur Garu (20); 
Sreeram v. Sreenath (21); Lalljeet Singh v. 
Raj Coomar Singh (22). To put the matter 
briefly, there may be a mutual arrangement 
for the management and enjoyment of 
separate portions of joint property which 
does not amount to partition. On the 
other hand, that inference in favour of a 
theory of partition would be strengthened, 
if it was proved that not only had the 
parties enjoyed separate and distinct portions 
of the family property for many years, 
but had also dealt with the separate por¬ 
tions in every respect as their own property, 
for instance, carried out improvements on 
them, or effected alterations to strangers 
or to members of the family: Peary Lall v. 
Bhnicoot Koer (23); Bodh Singh v. Gnnesh 
Chunder Sen (24) ; Uday Chand v. Panchoo 

(17) 18 C. 302 (P. C.). (18) 15 B. 201. 

(19) 1 I. A. 79. 

(20) 24 T. A. 218: 20 M. 256. 

(21) 7 VV. R. 451. 

(22) 25 \V. R. 353. 

(23) W. R. F. B. 18; 1 Ind. Jur. (o. s.) 100. 

(24) 19 W. R. 356 at p. 357; 12 B. L. R. (P. C.) 3i7j 
3 Sar. P. C. J. 253. 


Ram (25); Maldinn Lall v. 7 lam Lall (26). In 
the ease before ns, there is no evidence of the 
existence of any circumstances which weigh 
in favour of the theory of permanent 
partition as distinguished from temporary 
distribution |\>r the sake of convenience of 
enjoyment. On the other hand, there are 
significant facts which are inconsistent with 
the case of the plaintiffs. Thus, though 
in some cases the parties have collected 
rent exclusively from separate sets of tenants, 
most of the lands are still joint, and most 
of the tenants have been paying rent jointly 
to the parties. This i?> emphasised by the rent 
decree obtained, on the 15th May 1903, 
against Ramruch Raot, in a suit in which the 
present respondent was joined as a co-sharer 
landlord. Again, so recently as 18 75, 
both the parties jointly sued one Mr. 
Crowdy and his partner of the Hoti 
Indigo Factory and on the 5th June 1S96, 
obtained a decree for joint possession of 
lands which had been purchased by the 
Crowdys on the 1st June 1895, from 
cultivators who had no transferable rights in 
their holdings. Again, between the 17th 
and 24th October 1894, the parties accepted 
joint kahnliyats from numerous tenants; 
and in February and March 1905, they 
jointly took ka bull gats from other tenants, 
who subsequently sued them jointly in 
respect of the lands of their tenancy. It 
is also plain from the Record of Rights 
that there were at least 120 bighas of 
land in the joint possession of the parties. 
Finally, it is indisputable that the areas in 
the occupation of the parties are not in 
exact proportion to their respective shares in 
the entire estate. In view of all these 
circumstances, the Subordinate Judge has 
rightly held that although there may have 
been a distribution of some of the lands 
and separate enjoyment thereof by mutual 
consent and for mutual convenience, there 
was no such final and definitive partition 
as is contemplated in section 12 of the 
Estates Partition Act, 1876, and as would 
effectively deprive the Collector of his 
jurisdiction. This is in harmony with the 
view of the facts accepted by the Board 
of Revenue on five successive occasions, as 

appears from the orders of Mr. Cockerell 

% 

(25) 11 C. L. R, 514. 

(26) 3 C. W. N. 134. 
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(22nc1 April 1886), Sir Henry Harrison 
* (19lh June 1800), Mr. Auckland (25th 
March 1903), Air. Slacke (21st December 
1005) and Mr. Macpherson (4th December 
1906). The plaintiffs have wholly failed to 
discharge the heavy burden which lay upon 
them to prove conclusively that the partition 
proceedings commenced before the Revenue 
Authorities on the 3rd December 1884 and 
concluded on the 30th January 1907, after 
the lapse of more than 22 years, have been 
w i t h o u t j in ■ i s d i c t»o n. 

The result is that the decree of the 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. We assess the hearing 
fee at ten gold mohura. 

Bl’achcroi’t, J.— I agree. 

Appeal d id n i id set /. 


BOMBAY HIGH COURT. 

Civil Rkfekencl No. 25 op 1914. 
February 2d, 1915. 

Present :—Basil Scott, !vr., Chief Justice, 

Mr. Justice Batchelor and 
Mr. Justice Beaman. 

In re GANGARAM N aRA Y AX DAS TELT. 

Stamp Art (II of 1SUJI), .1 rt. 35- Lease rrscrcimi 
smI anil tinri'i i me <1 added.<mrnt Stamp to he pniil 
oul [J on amount • t rent. 

In ttic cn»c of a lcfi>e containing a stipulation 
regarding the payment l»y tho lessee to the lessor of 
Government assessment, etc., for its eventual payment 
liv tin* lessor to tin* (roveninieiit, stamp duty should 
he calculated only on the amount of rent reserved and 
not also on Government assessment. p. ">St, col. I J 

Civil reference made by the Commissioner, 
C. D., under section 59 of the Indian Stamp 
Act, 1899. 

Air. S. 8. P(itknr , Government Pleader, 
in support uf the Reference. 

JUDGMENT.— This is a reference to the 
Court under section 59 of the Indian Stamp 
Act in the matter of a lease executed in 
favour of Gangaram Narayandas Teli hy 
Vithoba rahtd Onkari Paid \ ani, and the 
question, as stated in the reference, is 

whether in the case ol a lease containing 
a stipulation regarding the payment by 
the lessee to tlie lessor of Government 
assessment, etc., lor its eventual payment 
by the lessor to the Government, stamp 
duty should be calculated on the total 
amount of rent and Government, assessment, 
etc. The stipulations in the lease aro 
follows:— 


[1915 


‘'The above-described land has been 
taken from yon for live years and lias 
been given into my possession from the 
same date. I will take great pains for 
cultivating the land and one half portion 
of every kind of produce that may be 
raised will be given to you every year, 
and the remainder will be appropriated 
by me. I will pay you every year Rs. 16-8-0 
on account of Government assessment 
which you may pay. I will repair and 

keep in order the earthen handhas round 
the fields. I shall protect the trees and 
manage to pay other dues. If, in anyone 
year, I make default in giving you moiety 
of the produce, I shall pay you Rs. ICO 
as damages in addition to the assessment 
of Rs. 16-8-0.*’ 

The Article of the Indian Stamp Act 

which applies to the case is Article 35. 

As.siiming this to be a lease for a term in 
excess of live years, it would fall under 
clause ((/), sub-clause (3), and the duty 
prescribed would be the same duty as 
on a conveyance (No. 23) for a consideration 
equal to the amount or value of the 
average annual rent reserved,” and the 
question is whether the rent is anything 
more than the moiety of the produce 

contracted to be ghen, or whether it 
includes Rs. 16-8-0 which is payable to 
Government ns assessment, by whoever may 
bold the land under the Government. The 
term “rent” is explained in Woodfnll on 
Landlord and Tenant as a retribution or 
compensation for the lands demised.” Rent 
must always be a profitThis pro lit 
must also be certain, or capable of being 
reduced to a certainty by' either party, and 
must issue out of the tiling granted, and 
not be part of the land, or thing itself.” 
Now applying that description to the 
present case, it appears to us that the 
only profit, for the lands demised which 
the landlord would realise is the half of 
the produce, and that Rs. 16-8-0 is not 

part of the profit. It is a liability attaching 
to the thing itself in the bands of the 
lessor. The lessor under this covenant is 
really in no better position than, if lie had 
a covenant by a tenant to pay the assessment 
direct to Government, and if it were paid 
direct to Government, it could not be 
co it. n led, as is admitted by r the Government 

Pleader, that Rs. 16-8-0 should be deemed 
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to be part of the rent. We answer the 
question referred in the negative. A 
question arising 1 upon this lease appears 
not to have occurred to the referring 
authority, viz. whether the lease does not 
fall under the exemption from Article 35, 
being a lease executed in the case of a 
cultivator for the purposes of cultivation, 
the average annual rent reserved not exceeding 

Rs 100. 

'Reference answered. 


ALLAHABAD HIGH COURT. 

First Civil. Appeal No. 2G1 of 1913. 

March 4, 1915. 

Present :—Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Bauerji, Kt. 

RAM NARESH LAL and others— 

Plaintiffs—Appellants 

versus 

SADHU SARAN LAL and other— 

D E F E N DA NTS-R ES PO XI) ENTS. 

Hindu Law — Agreement — Family arrangement , 

effect of. 

In order to settle a dispute as to tlie property 
of a deceased Hindu a settlement was arrived at 
between the nearest collaterals of the deceased 
Hindu on the one side and his widow and his 
daughter as guardian of his daughter’s minor son, on 
the other, whereby the collaterals were put into 
immediate possession of a very substantial portion of 
the property of the deceased and the daughter’s son 
was put in absolute proprietary possession of the 
rest of the property in dispute “from generation to 
generation:” 

Held , that under the circumstances of the case the 
daughter’s son acquired a full proprietary title in the 
property under the settlement, [p. 586, col.i.] 

v First appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 
13th March 1913. 

The Hon’ble. Dr. Sunder Lai (with him 
the Hon’ble Dr. Tej Bahadur Sapru ), for the 
Appella nts. 

The Hon’ble Mr. Mad an Molian Malaviya 
(with him Dr. S. C. Banerji and Mr. Per- 
meshwor Loyal), for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for possession. The claim seems an' 
unjust one devoid of merit. The pedigree of 
the family will be found at page 11. The 
property which is in dispute belonged to 
one Manogilal. The plaintiffs are very 
distant reversioners being some seven degrees 


removed. Manogilal died in the year 1*58 
leaving a widow Musammat Dakho and a 
daughter Musammat Raji Kunwar. Raji 
Run war had a son Adit Prasad who left 
a widow Musammat Pranpat Kunwar who 
died in the year 1911. The present suit was 
instituted on the 27th of September 1912. 
Dakho Kunwar died in the year 1880. Her 
grandson, Adit Prasad, died also in 1880. 
It is not quite certain whether he died before 
or after his grandmother. Raji Kunwar 
died according to the plaintiffs in 1905. 
According to the defendants she died about 

14 years before the institution of the suit. 

1 be p.amtiffs claim is that upon the death 
of Manogilal the estate vested in his widow 
Mtisaniniut Daklio for the ordinary estate of 
a Hindu widow, that on her death it vested 
on her daughter, Musammat Raji Kunwar 
and that accordingly the plaintiffs, as 
reversioners, became entitled upon her 
death, which, as we have mentioned above, 
is alleged by the plaintiffs to have taken 
place hi the year 1905. It is somewhat 
remarkable (even if we assume that this 
lady died in the year 1905) that the plaint¬ 
iffs did not institute their suit until Sep- 
tern her 1912, which was about a year after 
the death of Musammat Pranpat, the widow 

1 1 bo ?, Cad - , W , efilld that Pi** to the 
yeai lb79 there had been disputes as to the 

succession to the property between the 
persons who would have been the apparent 
reversioners had the properly descended in 
the way alleged by the plaintiffs and had 
Musammat Dakho been in possession as a 
Hindu widow. The persons who then dis¬ 
puted were the sons and grandsons of one 
Subhao Singh, the plaintiffs all claim in 
this line of descent. These persons seem to 
have attempted to make out that Manogi¬ 
lal was a member of a joint Hindu family 
with them at the time of his death. They 
apparently had failed in this attempt. A 
settlement, however, to avoid further litiga¬ 
tion was arrived at between the then claim¬ 
ants and Musammat Daklio and Musammat 

Raji Kunwar acting on behalf of themselves 

and of Adit Prasad, who was then a minor. 

Under the terms of the settlement the then 

claimants, that is to say, the forefathers of 
the present plaintiffs, were put into immediate 
possession of a very substantial portion of 
the property and Adit Prasad was put iq 
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absolute proprietary possession of the pro- 
ertv in dispute "from generation!.. g. * * 
tioii." It is to .-hum tins last ment.on 
property that the present suit l a* 
instituted by tin- plaintiffs. '' 1,1 ‘ 

after this settlement mutation of “allies ■ ■ 

effected in accordance with the so lem 
in favour of Adit l’rasad and af er hm 
death in favour of h.s widow, t he C< • 
below has held that the widow of Manotrdal 
accelerated the estate of Adit 1 iasad. 
seems to us that having regard to the terms 
of the settlement this result was high > 
probable. It is a fair presumption fi'om ti e 
manner in which the entry of names a as 

made, that the devolution of the estate was 

so accelerated. As a matter of fact Adit aml 

after him his widow continued in possession, 
we have already pointed out that Hus suit 
was not instituted until after the death of 
the widow of Adit. We tind that litigation 

ensued in the year 1884 and the compromise. 

referred to above, was the subject of that 
litigation and came before the High Court; in 
an appeal. The High Court hold on the -Hi 
of November Its* that Adit 1 rasad acquired 
a full proprietary title in respect of the pro- 
perty dealt with by the agreement, if Adit 
Prasad did acquire proprietary possession, 
then the plaintiffs are not the reversioners to 
his estate. We agree with the hiiding n. 
the Court below that Adit Prasad did acquire 
a full proprietary title in the property, and 
we entirely agree with the decision of the 
Court below and di-miss the appeal with 
costs including in this Court ices on the 

higher scale. 

Appeal (Uzniissed. 


MADRAS HIGH COURT. 

Civil Revision IT.ii;u>n N". T9 uk 191k 

l)ec<'in her 9, 1D1 V. 

Vrcsnit: —-Mr. .Inslice Helmay. 

KRISHNA U PADVA and anotmki.— 

COL'N’l tlolT I IT Lo.\ EliS— IT J11 I o Ml us 

envois 

GANAPAYE UPADYE anu othi us - 

Phi n ion k ^ s— - R K' uonoun is. 

Civil procedure ( i»ie (Art I <j 9.IOS), * v ‘- 1 ,;) * /). 
r. 1 — Decree in partition 6Uit—Uider ante lining 


judgment and decree fending appeal-jurisdiction- 

T Court lias no jurisdiction to make an order 
amending, it* dj-m-o after it has been atkrmcd on 

“To'upjnmMiVJ^bu* an order of amendment 
n u - Ili-li Court can set itas.de on revision . 

1 '' VUn, nailing Ch'-tti v. Ramanathan Chetti, 24 M. 

S^v. Kama.Uil^.n Bahadur 

* rtrwifATm*^' ■«» 

\ L t «, io > 1 . I. j. • * OHIO) *■ W. s. KSp « 

[. A. TO, followed. . v C 

Petition, under section 115 of Act V of 
P.08, praying the High Court to revise 
the order of the Court of the District 
Mnnsif of ITdipi, in Inte.doc,dory Appeal No. 

883 of 1913 , in Original Ssuit No. 124 of 1909. 

Mr B Sitarmiui How, for the 1 etitioners. 
Ml*. K. Y. Adiga, for the Respondents. 

ICDGMENT.—The facts of this case 
appear to be these. The petitioners were 
defendants Nos. 1 and 2 in Original buit 
No 1°4 of 1901 on the tile of the Court of 
the District Mnnsif of Udipi, a partition 
suit A decree was passed against them 
on 27th December 1909. The defendants 
appealed to the District Court in Appeal 
Suit No. ‘260 of 1910. The appeal was 

dismissed. It appears from the order ed 
the lower Court dated oth August 1910, 
j„ Interlocutory Application No. 3-8 ot 
1010 that while the appeal was pending 
in the District Court the plaintiff obtained 
an order from the District Mnnsif amend¬ 
ing his judgment in the suit. Nothing 
apparently was done on this order till 
1913 when the plaintiffs wanted to execute 
the decree. Finding that the amendment 
ordered in 1910 had not been effected, 
the plaintiffs then applied to the District 
Mnnsif that those amendments might be 
carried out in judgment and decree and the 
District Munsif passed orders accordingly. 
It is this order of the District Munsif 
which is now sought to be revised. It 
appears that the petitioners have also 
appealed to the District Court against the 

order. 


ici • 

The preliminary objection is taken that the 
order of the District Munsif isnot open to re¬ 
vision and the case Vi*vanathanChethv.R*'iM' 
nathmi Chetti (1) is relied upon. For the peti¬ 
tioners the case of Laid Brij A drain v. vuttica 

(1) 24 M. G46. 


INDIAN CASES. 


587 


Voh XXYIII] 

FATIMA B1RI V. HAMIDA BIBI. 

Tejbnl Bikram Bahadur (2) is cited, and I 
think the latter case is the one which must 
govern the decision of this case, as the facts 
of the latter case are very similar to the 
present. The fact that the petitioners have 
appealed against the order of the District 
Munsif does not, I think, affect the case, 
if the order of the District Munsif was 
without jurisdiction (as I think it must 
be held to be), and there is no appeal. It 
is difficult to see how there can be an appeal 
on the facts of the case. 

The original decree of the District Munsif 
was appealed against in 1910 and that 
appeal has been disposed of. There cannot 
be another appeal against the same decree 
and there is no appeal under Order XL1II, 
rule 1, against the order of amendment. 

Following the decision in Lain Brij Narain 
v. Kumcor Tejhal Bikram Bahadur (2), I set 
aside the decision of the District Munsif and 
dismiss the petition, Interlocutor Applica¬ 
tion No. 833 of 1913, with costs. The re¬ 
spondents will pay the petitioners their costs 
of this petition. 

Petition allowed. 

(2) G Ind. Cas. 609; 32 A. 295; 14 C. W. N. G67 
(P. C.); 7 A: L. J. 507; 11 C. L. J. 560; 12 Bom. L. It. 
444; 8 M. L. T. 57; 20 M. L. J. 587; (1910) M. IV. N. 
392; 37 I. A. 70. 


ALLAHAHAD HIGH CODRT. 

Civil Revision Petition IMo. 39 of 1914. 

March lb, 1915. 

Prerent: —Mr. Justice Chamier. 

Musammut FATIMA BIB I— Plaintiff — 

Applicant 

versus 

Musammat HAMIDA BIBI and others— 

Defendants—Res po n d e n ts . 

Provincial Small Cause Courts Art (IX of 1887), Sch. 
II, Art. 41— Decree for arrears of rent against joint 
ten'ints,' realized from one tenant only—Tenant * in 
■possession of separate fields in joint khata— Sait for 
contribution, whether maintainable. 

Where a decree for arrears of rent against several 
tenants occupying separate fields in one and the 
same khata has been realized from one of them, a suit 
- for contribution as against others, at the instance of 
on3 who had paid the decree is barred by Article 
41 of the Provincial Small Cause Courts Act. [p. 588, 
col. 1.] 

Civil revision against fin order of Judge of 
Small Cause Court, Allahabad, dated the 
27th of November 1913. 


FACTS.—Parties to tlie suit are tenants 
m owe khata paying rent to the zemindar Sher 
All. There is no regular partition of fields, 
hut for the sake of convenience parties are 
in possession of separate fields in the same 
khata. Sher Ali, zemindar, oblamed a joint 
decree for ai rears of rent against both 
plaintiff and defendants and realized the 
whole rent due under the decree from 
plaintiff only. The present suit was in¬ 
stituted by the plaintiff in the Court of 
Small Causes fir contribution in respect of 
a payment made by her of rent due from 
the defendants. The defence among others 
was that the suit is barred by Article 41 
Schedule II, of the Provincial Small Cause' 
Courts Act, The lower Court returned the 

plaint to the plaintiff for presentation to 
the proper Court. 

1 he plaintiff applied in revision 

Mr. Rahrnat UUah, for the Applicant 
ihe whole question depends upon the in 
terpretation of the term “ joint property” in 
Article 41, Schedule II, of the Provincial 
Small Cause Courts Act. The mere fact 
that the khata is joint does not make the 
parties joint tenants, as they are in the 
enjoyment of separate fields and pay separate¬ 
ly their quota of rent to zemindars. 

He relied on Srinivasa v. Sivoko'lunda (1). 

The case in Thakur Jaicahir Singh v Jai 
Karan Singh (2), relied on by the lower 
Court, does not apply as the parties were 
admittedly joint tenants. 

Mr. Baleshri Prasad (for Mr. Lakshmi 
Naiayun), for the Opposite Party The case 
in Srinivasa v. Sivakolundu (1), cited for the 
applicant, is distinguishable from the present 
case. In that case the land assessment 
of which was paid by the plaintiff was in 
the exclusive enjoyment of defendant. In 
the present ease there is no partition of 
holding. It may be that for the sake of 
convenience parties have put themselves in 
the enjoyment of separate field-'. Further, 
the liabilities of the parties are joint. 

The case of Thakur Jaicahir Singh v. Thakur 

Jai Karan Singh (il) is on all fours with the 
present case. 

Mr. Bah mat Ullah , in reply :—The parties 
may be jointly liable to the zemindar 
who is no party to this case, hut 


(1) 12 M. 349. 

(2) 4 Ind. Cas. 59, 
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with regard to each other, their position 
cannot be said to lie joint. The property 
is not joint in the present case, consequently 
Article 41 cannot apply. 

JUDGMENT.—The parties to this suit 
are tenants of several Helds included in one 
and the same khata and they pay a lump 
sum as rent to the zemindar for all the 
fields. The rent having been realized from 
the plaintiff alone, she has sued the rest of 
the tenants for contribution. The plaint 
has been returned by the Judge of the 
Small Cause Court, on the ground that 
cognizance of the suit is barred by Article 
41 of the second Schedule to the Provincial 
Small Cause Courts Act, as the suit is a 
suit for contribution by a sharer in joint 
property in respect of a payment made by 
him of money due from a C) -sharer. It 
appears that the parties are all related to 
each other being descendants of the same 
person, and that they have for convenience’ 
sake allotted to each party a separate field 
or fields. It is contended that the allot¬ 
ment of fields shows that the property is 
no longer joint property. 1 cannot accept 
this contention. Certainly as regards the 
zemindar all the parties to this suit are 
jointly liable for the rent. There lias been 
no division of the land between them. I 
cannot hold that the propcrfy has ceased 
to be joint property because for the sake 
of convenience each party cultivates separate 
fields. It appears that each party is liable 
for his share of the rent without regard 
to the actual area of the field. I hold that 
the Court below was right in deciding that 
the cognizance of this suit is barred by 
Article 41. This application is dismissed 
with costs. 


A pplication dism is ted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 41 of 1913. 

December 23, 1914. 

Present :—Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Batchelor. 

LINGANGOWDA GOVJNDGOWDA— 
Defendant—Appellant 

versus 

TULSAWA M ARIGOWDA— Plaintiff — 

Respondent. 

Hindu Laic— Snccession —Mitakslmra— Grandmother , 
whetlu'r includes step-grandmother — Sister , preference 
of, to step-grand mother. 

Cmlerihc Mitakshnra system of Hindu Law a grand¬ 
mother does not include step-grandmother and, 
therefore, a sister is entitled to succeed in preference 
to the paternal step-grandmother. 

Second appeal from an order passed by 

the District Judge of Dharwar, in Appeal 

No. 117 of 1912. reversing the decree passed 

by, and remanding the suit to, the Additional 

Subordinate Judge at Gadag, in Civil Suit 

No. 402 of 1910. 

Mr. Sell nr (with him Mr. Nilka nth 
Atmaram ), for the Appellant. 

Mr. K. V. Gokhale , for the Respondent. 
JUDGMENT.—In this case wo are of 
opinion that the judgment of the District 
Judge must be affirmed. If we were to 
accede to the argument urged on behalf 
of the appellant, the extraordinary result 
would follow, as lias been pointed out by 
the learned District Judge, that since a 
siste* has precedence over a step-mother, 
if a step-grandmother had precedence over 
the sister, she would have precedence over 
tho step-mother, though she herself is more 
remote. No authority lias been cited in 
support of the argument which has been 
advanced before us. References have been 
made only to certain dicta in a judgment 
of Mr. Justice Ranade in Vithatrao v. Ramrao 
(1), in which an entirely different point 
arose, and it is by no means clear that 
those dicta would lead to the conclusion 
that the grandmother, who has a special 
position assigned to her in the Mitakshara , 
includes what is called a step-grand¬ 
mother. Wo affirm the or ler of the lower 
Appellate Court and dismiss the appeal 
with costs. 

Appeal dismissed , 

(1) 2 Bom. L. R. 189; 24 B. 317. 
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BOMBAY HIGH COURT. 

.first Civil Appeals Nos. 29:1 of 1912 

■'1 op 1913 A *D 26, 50, AND 67 OF 1914. 

Eehruary 2, 1915. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

TrrT. lN *'• A - N0 ’ 29 3 0)7 1912 

Iiie MUNICIPAL COMMITTEE of NAS IK 

—Appellant 
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versus 

The COLLECTOR of NASIK-Respondent. 

A - No - 271 OP 1913 

AMIRUDDIN MAHOMED HUS AIR_ 

Appellants 

versus 

MAHOMED SAYAD MAHOMED ALI_ 

Respondent. 

In F. A. No. 26 of 1914 
FKOBA GANASHET VAN! —Appellant 

versus 

SARAF ALLI MAHMADALLI— 

Respondent. 

In F. A. No. 50 of 1914 
MAHMAD HUSSEIN MAHMAD ALLI— 

Appellant 

versus 

MARYAMBIBI AYAL SAMSUDDIN— 

Respondent. 

In F. A. No. 67 of 1914 
GULAB CHAND RAUTMAL— Appellant 

versus 

BA LI RAM NARAYAN— Respondents. 

Civil Procedure Cods (Act V of *908), $s. 2, 97, 

0. XX—Preliminary decree, nature of--Finding whe 

tho 1* n Yin i« / u i /m» i o 'll r\rt VI //u mi'a/ ■'/ .* ^ ... 


13. 

An order that a Court will proceed to hear a suit 
on the merits is not an order which should be immedi¬ 
ately followed by a decree, [p. 590, col. 1.] 

The finding that a party is or is not :in agriculturist 
is not a judgment such as is intended by Order XX 
of the Civil Procedure Code and therefore not the 
proper basis for a decree; and a decree drawn upon 
the basis of such a finding alone and specifying 
such a conclusion alone, is not a legal decree at 
all and cannot be the subject of an appeal, [p. 591, 
col. 1.] 

But where such a finding necessarily involves a 
direction that an account be taken between the 
parties in the manner provided bv section ‘3 of the 
Dekkhan Agriculturists’ Relief Act, it amounts to a 
preliminary decree and is appealable, [p. 591, col. 1.] 
Th? form of decree to be passed in such cases 
pointed out. [p. 59 ’. col 2.] . 

In No. 29J of 1914. 

First appeal from the decision of the 
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J„d„ „t Nasik, i„ Suit No. 93 
In No. 271 of 1913. 

First ‘* n aPPe « , fr T the d ««ion of the 

in Suit No. 107 of 19 0 . g ' lhana > 

In No. 2; of 1914. 

AddaLlTf. 1 ., aL's.ili”' 0 '; ot , *"« 

at Dhulia, in Suit No. 253 of 1912^ ° UdffG 

In No. 50 of 1914. 
in Suit No. 107 of 1910. g at lh ana, 

In No. 67 of 1914. 

Addrttss, c,r, j c “r, «•= 

, r I-'* Appeal No. 293 of9J2 

Mr': *: s: p ;r j £ . 

for the Respondent. ^° Vernment deader), 

In Appeal No. 271 of IQIq 

Mr V B vSk ar, f OP I 1 * 6 Appel h'nts. 

Mr. V. B. Virkar, for the Respondent. 

In Appeal No. 26 of 19 u 

Mr' D O B h a f { 7 Appe] lant. 

Mr. V. O. Dalvi, for the Respondent No 1 

In Appeal No. 50 of 1914. 

Mr. V. B. Virkar, f or the A r noil 
Mr. 8. S. Balkan, f or p® , PP f llant - 

2 to 6. Respondents Nos. 

In Appeal No. 67 of 1914 

Mr 'pB J Sh- f ° rt f he APPMJants. 

Mr. t. B. bhingne, f„ r the Respondents. 

JUDGAfENT. 

Heaton, J .—We aro 

appeals:—First Appeal No 50 of r- five 

Appeal No. 271 of *913, K« t U \ V*™* 

of 1914, First Appeal No. 26 of 19U°' *1 

z\ 2 e Thcy ? n rSe 

whether a finding on the issued “i^the 

£”££.“ of 

therefore, be the subject of an appeal 

subject of preliminary decrees 77 ' ’® 

is discussed in the referring hiUcr ^ neral 
the ease of ChanmaUvami y. GaZZlh 
(1), and we have the decision nt .f a ' a W pa 
Bench in that case. ° f tbe F >M 

(l) 26 Ind. Cas. 885 ; 16 Bom. L. R 95 ^ 
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There is no doubt now that the words 
“the rights of the parties with regard to all 
or any of the matters in controversy in the 
suit” which occur in the definition of 
“decree”, have not their widest possible 
meaning: they have a meaning restricted 
in some way or another. No one, for ex¬ 
ample, asserts that they include the right 
to ask a particular witness a particular 
question or the right to put in evidence a 
particular document; and it is now decided 
by a Full Bench of this Court that they 
do not include the right to proceed with a 
suit in a particular Court or after a particular 
time. 

How then are we to find out how the 
meaning of the words is restricted? To 
me it seems that the correct course is 
to ascertain their meaning from the pro¬ 
visions of the Code in which the occur. 
The words “decree” and ‘ order” are so 
defined as to include all the orders a 
Court makes. We have some clue to 
what an order is in the enumeration of 
appealable orders given in Order XLlll of 
the Code. They certainly seem to include 
generally an order by the Court that it 
will or will not hear a suit on the merits, 
and this general intention is not seriously 
disturbed by the provision that an order 
rejecting a plaint is a decree or by the 
fact that the dismissal of a suit on a 
preliminary point is a decree. Generally 
speaking, therefore, 1 infer that ar. order 
that a Court will proceed to hear a 
suit on the merits is not an order which 
should be immediately followed by a decree. 
And the decision of the Full Bench, so 
far as it goes, supports this conclusion. 

A decision that a. party is or is not an 
agriculturist is something" more than a 
decision to go on with a suit, for it deter¬ 
mines also the law that the Court will 
apply: whether the Dekkhan Agriculturists’ 
Relief Act or the ordinary law. That does 
not seem to make any difference in principle 
for the principle, so far as 1 can understand 
it, is that the progress of a suit is not to he 
interrupted by an appeal until there has 
been a decision, either partial or entire, on 
the merits. 

This is I think, plainly to be inferred from 

the provisions of the Code relatingto the 
rrial of suits. These provisions are discussed 
by Hayward, J., in bis referring judgment in 


the Full Bench case. It is unnecessary 
bore to repeat the discussion. I will only 
summarise it by saying that the Code intends 
the Court to hear and decide that which 
the parties come to Court to have decided 
then to pronounce judgment and then to make 
a decree. As is pointed out by Beaman, J., 
in bis referring judgment-, the parties come 
to Court to get decided some claim to pro¬ 
perty or to money or to an easement or the 
like. They do not come to Court for the pur¬ 
pose of having it decided whether one or 
another of them is an agriculturist. That is 
an ineidential or accidental matter not inti¬ 
mately related to the claim itself, but related 
to the procedure the Court must follow and 
the law it must apply. 

This conclusion that the Court before 
pronouncing judgment and making a decree 
must determine the real claim in whole or 
part, is very strongly supported by the 
provisions of rule 3 of Order XV of the Code. 
This rule covers the case of preliminary 
issues and provides that the findings on some 
only of the issues conclude the suit if those 
findings are enough for the decision of the 
suit: if not, the suit must proceed. To my 
mind, having regard to the provisions of 
Order XX relating to judgment and decree, 
this means that if the suit is to proceed, 
there shall not be a true judgment and 
consequently not a decree at that stage. 
There may be a pronouncement of the Court’s 
finding so far as it goes, but this is not 
a judgment of the kind which must be folio wd 
by a decree. 

On purely general grounds I arrive at the 
same conclusion. If a finding on a 
preliminary issue can properly be the basis 
of a decree, then eacli preliminary issue 
could lawfully be tried separately ar.d 
each such trial could be followed by an 
appeal. There might thus be two or three 
or more pi eliminary trials and appeals before 
the trial of the real claim was reached. I 
do not believe the Legislature intended to 
enact so vicious a law. How vicious, is 
plainly indicated by the observations of the 
Privy Council quoted in the referring 
judgment of Hayward, J. 

Again, we have the assistance of the 
Code in discovering what, within its intention, 
are preliminary decrees. There is an enu¬ 
meration of such decrees in Ciders XX 
and XXXIV. Not necessarily a complete, 
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"erstive s ' lg ° eshve enumeration; sug¬ 
gestive _ as showing that a preliminary 

wfclaim 1!^ 1 *° 56 d ‘ >a ' Vn Up until the 
decided investigated and in part 

c . J p { y CHnchision, therefore, is that in the 

case before „s except First Appeal No. 293 

ot 1312, the find.ug that a party is oris 
not an agriculturist is not a judgment 
("7 as18 ,n tended by Order XX of the 

a n d ° t lmt d a ?’'° Per baS, ‘ S f ° r a decree: 

sui a - eC T drawn upon the basis of 

conclusion alone is not a legal decree at 
all and cannot be the subject of an appeal. 

Jt follows from this that in First Appeals 

27°1 14,50 ° f 19H (i7of t911a„d 

271 of 191. } we hnd that no appeal lies 
and the order of the Court will be that 
these cases be remanded to be tried according 
to Jaw; costs to be costs in the suit. 

In Appeal No. 271, as no appeal lies, 

there cannot be any hearing of the cross- 

objections. The costs of these like the 

costs ill the appeal will be costs in the 
suit. 
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oJ he . qn , e " tl . 0n . wI,,oh arisesin Appeal No. 
293 of 1912 is different. It has been 

determined in that suit that the plaintiff 

is an agriculturist. Though it seems to me 

that the decree which has been drawn up 

is not in proper form a preliminary decree, 

yet in substance it may be taken to be a 

preliminary decree directing that an account 

be taken between the parties in the manner 

provided by section 13 of the Dekhan 

Agriculturists’ Relief Act. If that were in 

fact the form of the decree there could 
n ot, I think, beany real doubt that it was 
a true preliminary decree and that an 
appeal would lie. The only doubt that 
occurred to ray mind is. this, that, owing 
to the understanding of the Judge of the 
Jaw as it then stood, he never applied his 
mind (of course this was no fault of his) 
to the question whether he should or 
should not at that stage draw up a 
preliminary decree. But seeing that this 
appeal is now before us, and that a true 
preliminary decree could have been drawn 
up, it seems to me far better in the interests 
of justice to assume that the decree is defective 
only in form and not in substance, to 


hold that an appeal does lip j . 
determine the anneal m. +1 ° . anc * 

do otherwise would lead to^a merits ' To 
tins matter which is liefer re mand and 

the parties are ready and which 

delayed for an indefinite tune 'T^ ^ 
particularly, however to add T' \ w,sh 

will now come to understand tf -' Jud8 ’ eS 
law which w e have hero tile view °f the 

that in order that the .° Ut ’ w,ucl1 is 

in these cases may be * decrees 

a mUSt be « the form 'dZeT 1°^’ S* 7 
an account as provided by ifi i tak ’ n « 
XX of the Code of Civil P, , ° f 0rder 
whether the Judge Z 1 P ' 0C ? dure - But 

preliminary decree immediatelTon T!r * 

that a party is an agricultural* find,n S 

Ruk IS discretion, 

decrea i, to be “ Preliminary 

has to be taken; but a ■ , m account 

rule 17 the Court may if' A • appear f ™m 

determine various matters 'V7 “ lnded > 
help the taking of I ? " h,ch So to 

makes this preliminary decree^ Tl^r * 
may, for example, (taking +? T 16 tonrt 
us) determine the amount n { ^ . be ^ ore 

the amount that is to be , . 16 princ, P a l; 

annual profits or rent of tl i" aS the 

the rate of interest that i '“wdl^V a " d 
provided by section 71 L) of t '7?7, as 

the Court, if it is so mi^ed tod T" ■ t0 
such matters before mak-.- , d ?. termine 

decree under rule lb „f o^e’r 'xx'^ruT' 7 
all that I wish to say in 7) ’ ihatis 

Appeal No. 293 of 1912 will be* . m& , tter - 

for^ hearing on its merits 6 d ° wn 

4 " t-£ur ^ 

Relief Art, 

preliminary decree within the m d ’- » 

section 2 of the Code of Ci v il PeTf °' 
Apparently, prior to the decision of “S 

Full Bene in Ohanmahwamiy. OangidhlaZl 

( ), it was accepted that such a bndinc 

when formally expressed, would be a 

preliminary decree ; it seems to m 7 A 

after the Full Bench ruling the view requires 
to be recnnsiilered. uunes 

According to the definition a formal 
expression of an adjudication, vvhich 
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conclusively determines tlio rights of tlie 
parties with regard to all or any of the 
matters in controversy, is a decree, which 
may he preliminary or linal. Heading the 
definition in the light of the other provisions 
of the Code as to preliminary decrees, 
and taking the scheme of the Code with 
regard to the disposal of the suits, it seems 
to me that the word ‘matter’ in the 
definition means the actual subject-matter of 
the suit with reference to which some 
relief is sought*, and the word ‘rights' means 
.•uhstuntive rights of the parties, which 
directly affect the relief to he granted or 
which, in the words of the definition, relate 
to all or any of the matters in controversy. 
The explanation to the definition shows 
that, a partial or complete disposal of the 
suit is involved in a decree. This interpretation 
of t he definition derives support from theruling 
in ('hnnHwlsinniu s case (1) 

An adjudication which satisfies these 
conditions would form the basis of a 
decree, and may he preliminary or final 
according as it partially or completely 
disposes of the suit, ll is not essential 
that an adjudication should he covered by 
any one of the specific* cases of preliminary 
decree mentioned in Order XX of flic Code, 
in order that it may form the basis of a pre¬ 
liminary decree. Those eases sire illustrations 
of preliminary decrees and help us in 
determining the true meaning if t hedelinil ion 
of the term decree.’ 


Having regard to the view I take o| the 
definition, it seems to me that in all these 
cases it must he determined with reference 
to the pleadings whether the finding that 
a person is or is not an agrieulturist can form 
the basis of a preliminary decree. No such 
finding by itself, in my opinion, can be the basis 
of a preliminary decree, unless it necessarily 
involves a conclusive determination of the 
rights of the parties with regard to the 
matter in controversy. To illustrate my 
meaning, l would lake two cases: one in 
which the plaintiff sues for redemption of 
a mortgage contrary to the terms of the 
mortgage alleging that he is an agriculturist, 
and claims the benefit of the provisions 
of the Dekkhau Agriculturists’ Relief 
\r*l, and the other in which the 
plaintiff sues for the redemption of a mortgage 
which is in form a sale, and which he seeks to 
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prove to be a mortgage in virtue of the provisions 
of section 10A of the Dekkhan Agriculturists’ 
Relief Act. If it be found that lie is an 
agriculturist, in the former case he will 
be entitled to have the accounts taken 
under section IS of the Dekkhan Agriculturists’ 
Relief Act in supersession of the original 
contract between the parties: in the other 
case the finding by itself will not entitle 
him to such accounts, as he will have 
further to establish that the transaction is 
a mortgage and not a sale. According to 
my view, the finding in the former case 
may form substantially the basis of a 
preliminary decree, while in the latter it 
cannot. The ruling in Krislninji v. Marnti (2), 
as 1 read it, seems to he quite consistent with 
this view. 

Jt is common ground in First Appeals Nos. 271 
of 1913 and 50 of 1911 that before the plaintiffs 
could be held entitled to have accounts taken 
under section!l3 of the Dekkhan Agriculturists’ 
Relief Act, there are other questions to be 
determined. It is clear, therefore, that there 
is no proper preliminary decree to appeal 
from. In Appeal No. 2d the finding that 
the plaintiff is not an agriculturist is either 
sufficient to dispose of the suits completely 
or insufficient to dispose of anything. The 
pleadings are not fully stated to us. But 
it is clear that in any case there is no 
propoi* prelim it. aril decree to appeal from. In 
Appeal No. 1)7 of 1911 the finding that the 
defendants arc not agriculturists does not 
dispose of any matter in suit, and affords 
no basis for a proper preliminary decree. 

In Appeal No. 293 of 1911, it seems to 
me that there is a preliminary decree, 
which could bo appealed from. Having regard 
to the pleadings it is clear that the 
finding necessarily involves the result that 
the accounts should be taken under section 
13 of the Dekkha'n Agriculturists’ Rolief 
Act despite the terms of the contract to the 
contrary, and that the original contract to the 
extent is superseded. It may be that in order 
to take the accounts the rate of interest 
and the amount of the principal will have 
to he determined hereafter. But that would 
not, in my opinion, affect the question 
whether the adjudication, when it is form illy 
expressed, is a preliminary decree. In this 

(2) 7 Iml. Cas. 960; 12 Bom. L. R. 762. 
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case I hold that substantially there is a 
preliminary decree, from which an appeal 
would lie. It is, however, necessary to point 
out that in such a case the decree should 
be in form a proper preliminary decree. As 
I have already stated, it is not the formal 
expression of a finding* that a person is 
an agriculurist but of its necessary consequence 
that accounts should be taken under the 
Dekkhan Agriculturits’ Relief Act in 
supersession of the contract between the 
parties that forms a preliminary decree. 
In a properly framed decree this result 
should appear clearly on the face of it, 
and should not be left to be inferred by the 
Appellate Court as in this case. It is, I 
think, open to the Court to draw up a 
proper decree directing accounts to be taken 
under the Dekkhan Agriculturists’ Relief 
Act either before or after deciding all matters 
which are necessary for the actual taking 
oftlie accounts. 

I concur, therefore, in the orders proposed 
by my learned brother in all the appeals. 


ALLAHABAD HIGH COURT. 
First Appeal from Order No. 239 of 1914. 

January 19, 1915. 

Present: —Mr. Justice Tudball and 
Mr. Justice Piggott. 

INDAR PAL AND ANOTHER - OBJECTORS- 

Appellants 


versus 

The IMPERIAL BANK —Decree-holder— 

Respondents. 

Hindu Law — Debt—Decree against father—Liability 
of sons-Sons at first impleaded as parties to suit 
but claims against them subsequently withdrawn — 
Effect of such withdrawal on sons liability—Hcs 


^ Where a son is impleaded as a party to a suit 
brought upon a promissory note executed by his 
father but subsequently the claim as against him 
was withdrawn and the decree is passed against the 
ather alone, the creditor cannot be put in a 
worse position as regards the execution of his decree 
than he would have occupied if he had not impleaded 

the son. fp. 595, cols. 1 2.J . 

I» execution of a simple money decree oge.nrt a 
father the decree-holder can put to sale the family 
property, and the sons are entitled to an opportumty 



of contesting it either on the grounds of non-exister.ee 
of the debt or of immorality, [p. 594, col. 2.] 

Shiam Lai v. (ianeshi La'l , 28 A. 288; A. W. X.(1906) 
33; 3 A. L. J. 10; Clihannu Tcwari v. Dtvarka Knar, 3 
A. L. *T. 433, A. AY. X. ( 900) 137, followed. 

Xanjrni Bab u a sin v. Mod him Mahan, ] 3 C. 21; 1.3 
T. A. 1, Krislmasami Kona a v. llamasami Ayyar , 22 Af. 
519: 9 AI. L. J. 197, referred to. 

First appeal from an order of the first Ad¬ 
ditional District Judge of Aligarh. 

Dr. Sureudra hath Sen , for the Appellants. 

Mr. Burga Gharan Banerji , for the Re¬ 
spondents. 

JUDGMENT. 

Tudball, J.— The respondent in this 
appeal is the Official Liquidator of the Im¬ 
perial Bank of Aligarh and this appeal 
arises out of execution proceedings taken under 
a decree obtained by the Bank, on 24th April 
1910, against one Moti Lai, the father of the 
two appellants, on the basis of a pro-note 
executed by Moti Lai alone. 

The sons were also impleaded as defend¬ 
ants to the suit but as they were not 
parties to the pro-note, the suit as against 
them was withdrawn. 

1 he family to winch Moti Lai belonged 
consisted of himself and the two sons and 
his brother and thus Moti Lil on partition 
would have been entitled to a 1 '6th share. 
When the decree was obtained it was put 
into execution and the interest of Moti 
Lai, i. e., 1 6th share in certain property 
was put to sale. 

It was again put into execution as this 
did not satisfy the decree against Moti Lai 
and the decree-holder sought to put the re¬ 
maining five-sixth share to sale. The bro¬ 
ther, Babu Lai, and the two sons both filed 
objections. Those of Babu Lai were allowed 
and his share released. 

The objections of the two sons were 
disallowed and hence the present appeal. 

The ground of objection in the Court 
below, as entered in the petition filed jointly 
by the brother and sons, was merely that 
the attached property belonged to the ob¬ 
jectors and not to the judgment-debtor and 
was, therefore, not liable to be sold The 
lower Court’s judgment, however, shows that 
the case presented to it was :— 

(1) That there had been a partition in 
July 1910, i. e ., just after the Bank’s decree 
had been obtained, under which Moti Lai 
had separated, leaving his sons still joint. 
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■with his brother and, therefore, the attached 
property was not liable. 

(2) That the liability of the sons’ share 
was res judicata , because the Bank after 
making the sons parties to the suit with¬ 
drew it as against them. 

The Court below held (1) that the alleg¬ 
ed partition was one collnsiveJy and fraudu¬ 
lently made, if at all, to defeat the cre¬ 
ditor and, therefore, could not rid the sons of 
their liability for the father’s debt, quoting 
the ruling in hnshnasam i Kauan y. Bama- 
stnni Ayt/nr (1), and (2) that the rule of 
■res judicata did not apply in the circumstances 
of the case. 

In their memorandum of appeal the 
grounds taken are really only three in 
number. The first, fourth and fifth relate 
to the partition. The second and third relate 
to the question of res judicata . The sixth 
is a fresh plea that the debt is not of such 
a nature as to bind the sons. 

At the first hearing of the appeal it was 
stated that the pleas as to the partition and 
ics judicata would not be pressed, but at a 
subsequent hearing it was stated that the 
plea as to the legal effect of the partition 
would not be dropped. Nothing has been 
said on the sixth ground of appeal. 

The plea mainly pressed before us is that 
the decree-holder, not having obtained a 
decree against the sons, is not entitled in 
law to execute his decree against the shares 
of the sons ; that if he wishes to make their 
shares liable Ik* must bring a separate suit. 

The other point taken is that Moti Lai 
having separated, the share of the sons is 
no longer liable for the father’s debt and 
there is no sufficient evidence to show 
that the partition was a collusive or 
colourable transaction. In regard to the 
former the present case is very similar to 
the case of Shiam Lai v (tatteslii Lai 
(2). The facts there were that a Hindu 
father borrowed money on a promissory 
note which he alone executed. A suit was 
instituted against him and his son on the 
basis of the pro-note. It was dismissed 
as against the son on the ground that he 
was no party to the pro-note. It was 
decreed against the father. 


0) 22 M. 519; 9 M. b. T. 197. 

(2) 28 A. 288; A. W. N. (1900) 33; 3 A. L. .1. 10. 


In execution of the decree the family 
property was attached and sold. The son 
thereupon instituted a suit for a declaration 
that the decree could not be properly 
executed against his interest in the family 
property, in view of the fact that the suit 
had been dismissed against, him and for 
possession of his share. It was held by 
a Bench of this Court that he was not 
entitled to any such declaration as the 
dismissal of the suit left him in the same 
position as if he had not been impleaded, 

r., it left him liable as a Hindu son to 
pay any debt of his father not shown to 
be tainted with immorality and as the 
question of immorality had not been 
raised bis suit must fail. This ruling was 
followed by Banerji, J., in Ohhannn Tiwari v. 
Jhcarka Knar (3 . Prim a facie a decree ob¬ 
tained against A cannot be executed by the 
attachment and sale of B’s property, i. e. t 
if Jl objects. But the position of a son in 
a joint Hindu family is by reason of his 
pious duty to pay his father’s debt not 
incurred for immoral purposes very different 
from that of an ordinary third party. In 
Nannmi Bnbtiasiu v. Modluni Mohan (4), their 

Lordships of the Privy Council say (at page 
•If)): Destructive as it may be of the 
principle of independent co-parcenary rights 
in the sons, the decisions have for some 
time established the principle that the 
sons cannot set up their rights against their 
father’s alienation for an antecedent debt, 
nr against his creditors' remedies for their 
debts , if not tainted with immorality.” A 
creditor having obtained a decree against 
the father, therefore, is entitled to put to 
sale the family property, i e., the Court can 
do that which the father himself would be 
empowered to do under the law. The son 
whose interests are threatened is entitled to 
an opportunity of contesting both the 
factum and the nature of the debt, 
and there is nothing in law to 
prevent him from coming into Court in 
the execution department and preventing, 
if possible, on these two grounds the passing 
of his interests to the auction-purchaser. 
If the points are decided against him, the 
Court in execution can put the property to 
sale. 

(3) 3 A. L. J. 433; A. W. N. (1006) 137. 

(4) 13 C. 21; 13 I. A. 1. 
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No plea of immorality “or” non-existence 
of the debts lias been pressed before ns, nor 
indeed is there anything in the suit itself to 
raise even a suspicion as to the factum or 
nature of the debt. 

In regard to the alleged partition between 
Moti Lai on the one side and his brother and 
sons on the other, I would point out that the 
plea was at first dropped and then revived 
and that I have no hesitation in holding 
that if any such partition was formally 
made, it was only a colourable transaction 
carried through with a view to defraud and 
defeat the Bank. The facts noted in the 
lower Court’s judgment leave no doubt in 
my mind on this point. The appellants 
cannot be allowed to defeat the respondent 
in this manner. In this view it is unneces¬ 
sary to decide the question whether, if a 
bona fide partition had taken place, the 
decree-holdei would, in execution of his 
decree obtained against the father alone, be 
able to attach and sell the son’s separate 
share, or whether it would be necessary 
for him to bring a fresh suit, as held in 
Krishnasami Konan v. Ramasami Ayyar 

(l). I do not wish it to be considered that 
I agree with this ruling. There is a good 
deal perhaps to be said for the opposite view, 
but it is unnecessary to decide the point in the 
view I take cf the facts. J would dismiss 
the appeal. 

PlGGOTT, J.—I concur generally, though 
I should be disposed to insist more strongly 
than my learned colleague has done on 
the finding against the alleged partition. That 
being found against the appellants, the 
joint family property in the hands of the 
father and his sons remains liable, at any 
rate, to the extent of their total shares. If 


seems to me that the creditors made a 
mistake in impleading the sons along 
with the father, but recognised that mistake 
in time and cannot be put in a worse 
position as regards the execution of their 
decree than they would have occupied if 
they had simply sued the father on his 
unsecured debt and obtained a money-decree 
against him as they actually did. With 
regard to the second point, 1 do not think 
it can be held that the decree-holders, in 
taking out execution against a certain 
specified share as the property of Moti 
Lai, thereby admitted that no other share 
in the same property was capable of 
attachment in execution of t-lieir decree. 
Their ^position admits of being stated 

thus:— To the extent of a one-sixth share 

no one will deny that this property is 
liable to attachment and sale in execution 
of our decree. We, therefore, try, first of 
all, whether our decree cannot be satisfied 
by the sale of this share.” Finding that 
the decree could not be so satisfied, they 
claimed to proceed against the rest of the 
joint famdy property. The sons .cannot 
defeat this claim, except on grounds which 
could have been successfully pleaded if the 
share of the father and that of the sons 
had been jointly attached in the first 
instance. I concur in dismissing this 
appeal. 

Bv the Court The order of the Court, 
therefore, is that the appeal is dismissed 
with costs. 

Appeal dismissed. 


execution had been taken out in the first 

• • 

instance against the shares of the father 
and the sons, I do not see how the sons 
could have avoided execution except on 
proof of the non-existence of the debt or 
of its being tainted with immorality. The 
question is whether the creditors are put 
in a worse position in this pirticalir case 
by reason of the fact that they brought 
their suit in the first instance against the 
father and sons jointly, or by reason of 


CALCUTTA IITGII COURT, 

C£n l Rule No. list of 1J14. 
February 3, l )lo. 

Present: —Mr. Justice Coxa and Mr. J istice 

B sach croft. 

MONINDRA M J IAN R1Y MUKUO. 
PA DU 3TA—D 3kb vi> \xt—Rjspjnd^nc— 

Petitioner 

versus 

RAM KRIS JIN A S UKIUKTAN - 

Pijvint kf — Apphuant—Apposite Partv. 


the fact that they took out execution in 
the first instance against what they 
described as the father’s share in the joint 
family property. As to the first point, it 


Evidence Act (I of 1*7•?. R2 (5)—.S nit aiiinst 
minor -—Minor's age, proof nt — Soit^m^nf hj mlitr'a 
aunt as to date of birth in application to be npjnPel 

his gu,j,rdU.i f if al.nissibh in eoiljnoe—RsUtionship 
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In a suit against a minor, a statement made by the 
minors aunt in an application to bo appointed his 
guardian, f n (In* o fleet that ho was born on a particular 
day is admissible in evidence under section 32, clause 
(•>) "I the Kvidonoo Act, n< it relates to the exist. 
em-<> of relationship. |». 5<‘0, col. ].j 

^ ho m (' ha nil rn Ihilf v. Jayrsirfi r Xu ruin Ih'n, 20 
<5S, referred to. 

Onrnlnl (inn rn mrnt Smiritii Lift’ A suit ranee 
Company Li natal v. Xa rosin,ha Cha r/. 25 M. A S3; 11 

M. L. J. 379, referred to. 

Application for review of the judgment of 
Mr. Justice Coxe and Mr. Justice Beachcroft, 
dated the 21st May 1.914, in Second Appeal 
No. <GS of 1913, reported in 27 fnd. Gas. 30. 

Balms Smna/nl ('/tau dm Butta and Sot is 
CJ/andrn Mookerjee , for the Petitioner. 

Balm Surat Chandra Hoy Choiidhury, for 
the Opposite Party. 

JUDGMENT. 

G’oxk, J.—The only question that arises 
in this review is whether a statement by 
the defendant’s aunt, in an application to be 
appointed his guardian, to the effect that he 
was horn on the 29th Pans 129(3, is admissible 
under section 32, clause(5),of the Evidence Act. 
The District Judge, relying on the decision of 
Dhanmull v. Ram Chander Chose. (1), held 
that the statement was admissible. In 
appeal we preferred to follow the decision in 
Satis C/ninder Mukhopadhya v. Mohendro Lai 
Vathnk (2) and held that it was inadmissible. 
The defendant then obtained this Buie to 
show cause why the decision should not be 
reviewed and we have now heard both parties 
again on the point. 

On re-consideration, 1 think that we are 
bound by authority to hold that the statement 
is admissible. The application of the minor’s 
aunt has been put in. Ihe second paragraph 
contains a statement that the defendant was 
born on the 2 Ah runs 1290, and the ninth 
recites that the applicant is the defendant's 
aunt. Speaking for myself f must say that 
[ think it a great straining of simple English 
words to call the former statement a statement 
relating to the existence of any relationship. 

The only way in which the words can answer 
to this description is by taking them to 
imply that the relationship existed on the 
29th Cans and did not exist on the 2^th Potts, 
a mode of interpretation that seems to me 
very far fetched. But this interpretation of 
the section is certainly supported hy 
authority. It was accepted in the case of 

(I)2.|. (J. 20l (!. \Y\ N. 270. 

2) 17 0. Hip. 


Ram Chandra Butt v. Jogeswar Narain Beo (3) 
and apparently was not questioned when 
that case was appealed: Jogeswar Narain Beo v. 
liamchandra Butt (4). It was also accepted 
in Oriental Oorernment Security Life Assurance 
Company Limited v. Narasimha Chari. (5). 
The decision of a single Judge in the case of 
Bipin Beliary Baw v. S reed am Ghunder Bey 
(6), cannot weigh against these decisions. 
If, however, the case rested merely on judicial 
decisions, I should have some hesitation in 
treating the words of the section with what 
seems to me considerable violence, but the 
terms of illustration (c), which I regret that 
I overlooked when the appeal was first heard, 
indicate that the decisions have correctly 
interpreted the intentions of the Legislature. I 
think, therefore, that our former decision must 
be held to be wrong and that the appeal must 
be dismissed with costs. 

B bach croft, J.—I agree that this review 
must he allowed. At the first hearing the 
case of Bam Chandra Butt v. Jogeswar Narain 
Beo (3) was not cited, nor was our attention 
drawn to illustration (e) of section 32 of the 
Evidence Act. Under that section a state¬ 
ment of a relevant fact hy a deceased person 
is relevant if the statement relates to the 
existence of relationship. The line of 
thought which influenced me at the first 
hearing was that the statement of the date 
of birth in Nistarini's application for 
guardianship was not a statement relating 
to the existence of relationship. But that 
statement must be read with the statement 
in paragraph 9 of the application, and that 
the two statements when read together are 
admissible to prove the defendant’s age is 
shown by illustration (e) of section 32. 


Petition allowed. 

(3) 20 C. 75ft. 

(4) 23 C. 070; 23 1. A. 37. 

(») 25 M. 1H3; 11 M. L. J. 379. 

(0) 13 C. 42. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 240 of 1914. 

March 9, 1915. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

DAYABHAI RAGHUNATHDAS— 

A P PL IC A NT— A P P E L L AN T 

versus 

BAI PARYATI and another—Opposite 

Party — Respondents. 

iluardian ,s aiul Worth Aci(\'III of 1890^, s. 25—11 Wd 
leaving or removed from guardian's custody — Applica¬ 
tion under s. 25— Certificated guardian, whether 
necessary. 

Where a ward leaves or is removed from the 
custody of a guardian of his person, it is open to an 
aggrieved party to make an application to the Court 
under section 25of the Guardians and Wards Act. In 
such a case it is not essential that there should be 
a certificated guardian before an application under 
section 25 can be entertained by the Court. 

First appeal from the decision of the 
District Judge of Surat in Miscellaneous 
Application No. 85 of 1914. 

Messrs. T. I\. Desai , B. G Bao and M. V. 
Darn , for the Appellant. 

Mr. G. N. Thakor , for the Respondents. 

JUDGMENT.—This is an appeal under 
the Guardians and Wards Act. It arises 
out of an application made by the appellant 
to the District Court of Surat under section 
25 of the Guardians and Wards Act for the 
custody of his minor daughter, Bai Mani. 

The lower Court has rejected this applica¬ 
tion on the ground that unless the appellant 
takes steps to be appointed a guardian of 
the minor, no application under section 25 
could be entertained by that Court. 

The correctness of this view ht\A been 
questioned before us in this appeal. A 
‘guardian,’ as defined by the Act, means a 
person having the care of the person of a 
minor or of his property, or of both his 
person and property. The appellant is the 
father of the minor and claims to be her 
natural guardian. Section 25 refers to the 
custody of a guardian and not of a guardian 
appointed under the Act. This distinction 
between a guardian and a guardian appointed 
under the Act is to be noticed throughout 
the Act. As an illustration we may refer to 
section 26 of the Act, where provision is made 
with reference to a guardian of the person 
appointed or declared by the Court. 

It seems that it is open to an aggrieved 
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party to make an application to the Court 
under section 25 where the ward leaves or is 
removed from the custody of a guardian of 
his person. It is not essential that there 
should be a certificated guardian before an 
application under section 25 could be enter¬ 
tained by the Court. We do not see anything 
either in the scheme of the Act or in the 
position of section 25 in Chapter III, which 
relates to duties, rights and liabilities of a 
guardian, which can be said to be in conflict 
with this view ; on the contrary, it appears 
that the scheme of the Act supports it. 

M e say nothing as to the merits of the 
application. It was suggested on behalf 
of the respondents that the application may 
be disposed of on the merits here. But the 
lower Court has decided the application on a 
preliminary ground and it would not be right 
to say anything as to the merits at this 
stage. This appeal is decided only on the 
allegations made in the petition, which 
contains an averment that the applicant is a 
guardian of the minor as defined by the 
Act and that the ward is removed from his 
custody. 

It follows, therefore, that the order of the 
lower Court must be set aside and the appli¬ 
cation sent back to that Court for disposal 
according to law. 

Costs to be costs in the application. 

Order set aside . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 187 of 1915. 

February 23. 1915. 

Present :—Sir George Knox, Kt., Judge. 

DODRAJ and others—Defendants— 

Appellants 

versus 

Musammat NATHO— Plaintiff— 

Respondent. 

Civil Procedure Code (Act V of 1908), 0. XLT, r. 6 
—Objection to finding not filed within time allowed, 
effect of-Appellate Court, power of, to go behind 
finding. 

Order XLI, rule 6, of the Civil Procedure Code, 
1908, provides that after the expiration of the period 
fixed by the Appellate Court to file objections to the 
finding returned by the Court of first instance, it 
should proceed to determine the appeal. The effect 
of not presenting a memorandum of objections 
within the period fixed is not that the finding 
becomes final: the Appellate Court can still «-o behind 
and upset it. [p. 598, cols. 1 & 2.] 


598 


INDIAN CASES. 


[1915 


K A•; MJNATJI SINGH V. PREYA SAKUI DEIO. 

S^fon.1 appeal from the decision of 
tli* District Judge of Shahjahanpur, dated 
tin* 29r.fi September 1915. 

Mr. fetdimi Narnia, for the Appellants. 

JUDGMENT.—The lower Appellate Court 
Ins found upon evidence that Musammat 
Nit ho was the dhuront wife of Chet Kara 
and his heir. This finding is attacked in 
appeal. The contention is that the lower 
Appellate C mrt has erred in law in setting 
aside a finding returned by a lower Court 
when no objections had been taken in respect 
of it. 

The lower Appellate Court had sent back 
to the Court of first instance this issue: — 
is the plaintiff the widow of Chet Ram ? 
If it is found that her statement is true, 
there should also he a finding whether 
the dUarmia form is a valid form of mar¬ 
riage ? 

The Court of first instance found that 
Musam mat Natho was not the widow of 
Chet Ram. Lt does not appear why it went 
on to consider the second of the issues 
returned to it, but it did, and it found 
that tlharnn i was a. prevalent form of 
marriage among Hindus. 

A definite time was given for taking 
objections to these findings—no objection 
was taken within the time given. 

The position before the lower Appellate 
Court then was this. Two findings had 
been re-nrned by the Court of first instance, 
oir* linling mid o* authority given, the 
sornii 1 finding without authority given; but 
h it 1 1 Millings only entitled to su-di weight 
n> attaches to Hillings by a Court of first 
instance upon any issue before it. No 
finding of a Court of first instance on a 
question of fact is a finding of fact beliin 1 
which the lower A ppellate Court cannot 
go. (trier XL!, rule *■, never says flint after 
the expiration of the period fixed for 
presenting a memorandum of objections, the 
finding becomes final. 

If is easily conceived flint a Court of 
first instance might return findings pre¬ 
posterous on the face of them and that 
for .some cause, negligence or otherwise, 
no objection is taken within t-ho period 
fixed; is the lower Appellate Court, which 
is a final Court, in questions of fact, to be 
bound by a finding on the face of it 
preposterous? All that this Order XL I, rule 6, 


says is that after the expiration of the 
period fixed the Appellate Court should 
proceed to determine the appeal. The 
Appellate Court is responsible for its finding 
and cannot shift the responsibility upon 
any one else. The present case is very- 
like the case 1 have just mentioned. The 
Court found Musammat Natho was not a 
(Uiarmm wife, but it also found that 
dlwrontt was a prevalent form of marriage. 

The lower Appellate Court in proceeding 
to determine the appeal found that the ' 
evidence in favour of Musammat Natho 
being a dharnna wife was far more preferable 
than the evidence on the other side. This 
being the case, I bold that the lower 
Appellate Court would have failed in its 
duty and would have arrived at a wrong 
conclusion of fact on evidence, if it had 
blindly followed the Court of first instance. 

The lower Appellate Court lias arrived 
at its finding of fact upon evidence and 
in second appeal 1 have no right to go 
behind it. I dismiss the appeal. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Rule Nisi No. 784 of 1914. 
November 18, 1914. 

Present :— Air. Justice AVoodroffe and 
Air. Justice Sharfnddin. 
RAGHUNATH SINGH MOHOPATRA and 


OTHERS 


Defen pan r*— Respondents 
Peti r toners 


versus 

Sri mat i PREYA SAK1II DERI 

— Pmvi iff—Oimmsi iK Party. 

Criminal Ccoca hire o Ic (.1 / I' of HDS), 0. XLI , r. 

10 -.1 i>[it'td. seen city for costs of—S id n >t vexatious 
A •ju'll inf It,i ri ny no money, irhethcr bound to QIV6 
seen rify. 

Where it cannot l> • said that the suit is merely 
vexatious, the mere fact that an appellant lias no 
m iicy of his own but has got relations who have 
money to pay, is no suUieient ground for demanding 
security for the costs of the appeal. 

Application in Second Appeal No. 3482 of 
1913 against the decree of the Sub-Judge of 
Hank lira, passed in Title Appeal No. 142 
of 1912, dated the 16th July 1913, reversing 
tha: of the Alnnsif, 3rd Court, Bankura, 
passed in Title Suit No. 27c of 1911, 
dated the -Oth March 1912. 

Rabu Pepin t'kcvidra Ghose , for th^ Poll* 
tinners. 
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KAOHAVA CHARLU V . SECRETARY OF .-TATE. 

Baba Rishendra X. Sircar , for the Opposite 
Party. 

JUDGMENT.—In this case the only 
ground which is alleged for the application 
is that the appellant has no money of her 
own. That is, as it has often been held, in 
itself no sufficient ground for demanding 
security for costs. It cannot be said that 
the suit is merely vexatious in its nature, as 
one Court has held that the appellant is 
entitled to relief and the fact that her 
husband and her father-in-law may, as is 
alleged, have money to pay, is not to the 
point, as they are not called upon to pay costs 
which may be due by the appellant. 

The Rule must, therefore, be discharged 
with costs, which we fix at one gold moJiur. 

Rule discharged . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2856 of 1913. 

January 15, 1915. 

Present: —Mr. Justice Ay ling and 
Mr. Justice Tyabji. 

RAGHAVA CHARLU— Defendant— 

Appellant 

versus 

The SECRETARY of STATE for INDIA 
in COUNCIL, represented by the 
COLLECTOR of SOUTH CANARA, and 

ANOTH E R- PLAI NT IF FS-R E S PON DENTS. 

Mulgeni lease—Transfer of Property Act (IV of 1882), 
applicability of—Registration, whether necessary. 

The Transfer of Property Act does not apply to 
mulgeni leases. Where the defendant has been as¬ 
serting for 40 years that he has mulgeni rights over 
a land, the only inference is that the defendant 
had such rights. No registered document is necessary 
to prove such a lease. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No. 323 of 1912, 

preferred against that of the Court of the 
District Munsif of Karkal, in Original Suit 

No. 214 of 1911. 

Mr, B. Sitarama Row , for the Appellant. 
Messrs. Nugent Grant and K. P. Madhava 
Row, for the Respondents. 

JUDGMENT. —The Subordinate Judge 
has found on a consideration of Exhibits 
A, B and C that the defendant was a 


chalgeni tenant. In so far as this is a finding 
of fact it is binding on us. But the as¬ 
sumption of the Subordinate Judge that 
after Exhibit C there could not have been 
any mulgeni tenancy because a registered 
document would be necessary to prove it, is 
erroneous in law. A mulgeni lease may have 
been granted subsequently to Exhibit C 
without a registered document. The Transfer 
of Property Act does not apply. 

Except the documents A, B and C, there 
is no other evidence in support of the finding 
that the defendant was holding the land 
on chalgeni lease. On the other hand, there 
is the fact that the defendant has for 40 
years been asserting that he has mulgeni 
rights over the property. The only inference 
that was open to the lower Court was, 
therefore, that the defendant had mulgeni 
rights over the land. Kitu Hegadthi v. 
Chinnamma Sliettathi (1) and foot-note : 
Letters Patent Appeal No. 59 of 1910 and 
Second Appeal No. 1952 of 1913. 

The Subordinate Judge’s finding is sup¬ 
ported before us on the ground that the 
defendant alleged that there was a mulgeni 
chit ; and that the Subordinate Judge has 
found as a matter of fact that there was no 
mulgeni chit till 1864 and that if there was 
a chit after 1864, it ought to have been 
registered. The defendant, however, did not 
assert the chit as his only title. He said 
no doubt that there was a chit which was 
burnt. But his real c\se was, as fully set 
out in paragraph 4 of the written statement 
and as found by the District Munsif, that 
he had been asserting ever since he has 
been in possession that he is a mulgerr 
tenant. The mere fact that he alleged that 
there was a mulgeni chit which was burnt 
cannot entitle the plaintiff to a decree. 

The .Subordinate Judge’s decree will be 
reversed and the District Munsif’s decree 
restored with costs throughout. 

Decree reversed . 

(1) 30 M. 538. 
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MOHAMMAD HUSAIN V. MOHAMMADI BIBI. 


PUNJAB CHJEF COURT. 

.First Civil Miscellaneous Appeal No. 2916 

of 1914. 

February 5, 1915. 

Present: —Mr. Justice Shadi Lai. 

KHIAL1 RAM—Oi weitoi:—Appellant 

Tiik OFFICIAL LIQUIDATORS ok Till: 

PKOPLES’ BANK of INDIA, Ltd., 
Claimants—'Respondents. 

<<nur.< Art ( 17 of 1 882), s. 1(59— panirs Art 
( I II ,j 1913). s. 2K-| Lnpf nlatmn rout mcnrril brforc nrir 
Art ramr into f,,ro—Course of appeal _ Limitation — 
J'J.i trnsion of lime. 

\V 1 1 <*»*<.* t ho liquidation of a Limited Companv 
began before the now Act VI \ of ]913 came into 
force, all the proceedings in the winding up in¬ 
cluding the course of appeal are "overnod by the 
«'ld Law as is provided by section 284 of the said 
.Vet \ II «d DLL therefore an appeal is barred bv 
jinn' il notice of appeal is not served on respondent 
within three weeks according to the provisions of 
section 109 of the old Act VI of 1NM2. 

but it an appeal Ik* presented within the pros¬ 
cribed period, the Appellate Court can extend the 
time it required for service of the notice. 

Miscellaneous first appeal from the order 
of tlie Additional Judge, Lahore, dated the 
2Jrd November 1914, bolding that bis 
Court had jurisdiction to bear the case and 
passing e.r parte decree. 

Lala Ifnktnn ('hand , lor Ibe Appellant. 

Messrs. Herbert and Madau Ha pal, for the 
Respondents. 

JLDGMLX1.—This appeal and the con¬ 
nected Appeals Nos. 2 >17, 2915S and 2919 

ate haired under (lie provisions of section 
169 of the Indian Companies Act Vl of 
l^*ei—, because the notices ol the appeals were 
not served upon the respondents, the Ollicial 
Liquidators, within the three weeks provided 

by that section, it is clear that, as the 
liquidation began before the Indian Com¬ 
panies Act \ II of 19L‘> came, into force, 
all the proceedings in the winding up are 

governed by the old law (ritle section *'84 
Act VI1 of 1913). ‘ ’ 

The order under appeal was passed on 
the 2did ^ November 191 I, and the appeals 
in this Court were instituted on the loth 
December J 914, more than three weeks 
alter the date of the order appealed from. 
It is obvious that the notice of the appeal 
could not possibly be served within the time 
allowed bylaw. If the appellants had in¬ 
stituted their appeals within three weeks, 

I would have been prepared to consider 


the question whether the time for service of 
notice should be extended, but as the 
facts stand at present, they have absolutely 
no right to ask this Court to extend the time. 
I accordingly dismiss the appeal, but in the 
circumstances of the case I direct that the 
parties pay their own costs in this Court. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 307 of 1914. * 

February 8, 1915. 

Present :—Justice Sir P. C. Banerji, Kt. 

MOHAMMAD HUSAIN— Plaintiff— 

, Appellant 

i 

versus 

MOHAMMAD! BIBI and others— 

I) EKE X DA NTS —IIksPON DE NTS. 

Limitation Art (/A* »»/190N), Sch. /, Arts. 131, 120 — 
Sait fa establish riijht to recover rent—Periodically 
cecu nitty riijht. 

A right to recover rent is u periodically recurring 
right ami a suit to establish such a right is governed 
by Article 131 of the Limitation Act, ami not by 
Article 120. ip. 601, col. l.| 

Jayannallt Pan li i v. Abnthi i Pillai f I t M. L. J. 
-177, referred to. 


Second appeal from the decision of the 
Additional Subordinate Judge of Moradabad. 

Mr. Narmadeshwar Upndhyaya (for Dr. S . 
X. »Scr), for the Appellant. 

Mr. Iiahmut lllah, for the Respondents. 

JUDGMENT.—The parties to the suit 
out of which this appeal arises aro near 
relatives. The plaintiff has brought this 
suit against the heirs of his brother, Ahmad 
Husain, for establishment of his right to 
recover rent for the site of the house 
occupied by the defendants at the rate of 
eight annas per mensem and for recovery 
of arrears of rent for nearly three years. 
Both the Courts below have dismissed the 
suit on the ground of limitation. They 
are of opinion that Article 120 of the first 
Schedule of the Limitation Act applies to 
the suit and bars the claim. That Article 
would be applicable if there is no other 
Article in the Schedule which would govern 
a claim of this description. It is contended 
on behalf of the appellant that the Article 
which is applicable to this suit is Article 

131, which provides a limitation ol twelve 
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years for a suit to establish a periodically 
recurring right to be computed from the 
date when the plaintiff had first been refused 
the enjoyment of that right. A right to 
recover rent is a recurring right and the 

p r ese ”t suit , Isonefor establishment of the 

plain tin s right to recover rent for the site 

of the house occupied by the defendants. 

t is true that in the plaint the prayer, 
as framed, is a prayer to assess rent, but 
that is in substance a prayer to establish 
the plaintiffs right to obtain rent at a 
particular rate. The claim is clearly one 
to establish a periodically recurring right 
and, therefore, the suit is governed by Article 

111 f nd , Ai ; tlcIe 120 inapplicable. It was 
held by the Mardas High Court in Jagannatli 

Pam/m v. Muthia Filial (1), that a right to 
establish a periodical right to recover rent 
is governed by Article 131. Of course, it 
will be open to the defendants to show 
that the plaintiff was refused the enjoy¬ 
ment of the right claimed by the defend¬ 
ants’ predecessor-in-title at some time prior 
to twelve years preceding the date of the 
suit. If they can do so, the claim is beyond 
.time, otherwise it would not be time-barred 
as the title of Ahmad Husain accrued 
only under the deed of gift executed in 
his favour by his father on July 
30th, 1900, and this suit was filed on 
July 30th, 1912. However, the case has 
not been tried on the merits and these 
questions have not been determined. I allow 
the appeal, discharge the decrees of both 
the Courts below and remand the case to 
the Court of first instance with directions 
to re-admit it under its original number 
in the register and to dispose of it accord¬ 
ing to law. Costs here and hitherto will 
be costs in the cause. 

Appeal allowed: Cane remanded. 

(1) 14 M. L. J. 477. 
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ALLAHABAD HIGH COURT 


Skco.v" Civil Appeal No. 451 op 19L1 

February 19, 1915. 
t , PreseHt -~ Mr. Justice Rafique 

JADLNANDAN and others— Plaintiffs— 

Appellants 

reruns 

SHEOSALAK— D E f EX1JAX t—Resfovdent 

tin! Procedure Code (Act I ,.1 1908), n XXIU 1 

bri " yfrex " 

-\m. Ahmad v. Alidul Hamid V col. ^.J 

il\ A { 'd m) ,,}*'■• 30 A. 279, followed 

Bourkw! IV. C. IC^femMl'm^" ^ (1 ^ 

,-ict S !t 

Mr. (Julzarl Lai for the Appellants. 

Mr. haila* Nath Katju (for the Hn, ’u 

T,j BM „. s .,„>, l 


a suit 0 ?‘ ME H T '~" T,,isappeal w ' i4M out of 

for the recovery of profits from 1317 to 1319 
t adl \ , 0ne «f the pleas in defence was tiiat 

1 Oriei W XXlii ed an ] " der 1 ClaU!ie (3)of 

aei . A *lll. 1 he learned Assistai t 
Collector, in whose Court the suit was filed 
disallowed this plea and disposed of tL 

“r, on , *'? r v °- , L„‘ 5 

District Judge held that the claim Z 
barred under Order XVIII, rule i cla ™J 

of t) and ® CC01 'dingly reversed the decree 
of the first Court. The plaintiffs have come 
up in appeal to this Court and ttm i 
poiut fined i„ , t „ , ppe „ ^ £ fi 

t, " " T " n<le ;; th » orfer mentioned 
above. It appears that the plaintiff* u* i 

brought a similar suit in 1912 against tl 

same defendant for the recovery of profit 

for the three years now in suit. During the 

pendency of the former suit, both parties 

Med a joint appheation to the AsLta«t 
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Collector asking for the dismissal of the 
suit on the ground that the master* m dis 

pu ; ZZJom. »" P"* ; 

nnd other matters, had been referred to 
‘arbitration. The plaintiffs d.d not take the 
precaution of asking the Court tnen to allow 
them to bring a fresh suit m resput of 

the profits of 1317 to 1310 W case 

the arbitration fell through the joint 

application of both parties was allowed and 

the suit was dismissed on the 20 ). at 
September 1912. The arbitrators mentioned 
by the parties for some reason or othei 
declined to decide the dispute between them. 

On the 7th of April 1913, the suit out of 
which this appeal has arisen was "istitutec 
by the plaintiffs for recovery of profits lot 

1217 to 1319 Fasli. The cause of action 

alleged in the plaint of the present case is 

the same as that given in the plaint o 

the former case, namely, the dates on w 
the plaintiffs become entitled to recover the 
profits from the lambnrdar. I is true t 

the plaintiffs allege in their plaint that the 

arbitration has fallen through; but they do 
not state that the failure of the arhitration 
has given them a fresh cause of action 
They, however, contended that their w* 
cause of action accrued on the failure of the 
arbitrators to decide the disputes referred 
to them. The present suit is the.efoit, 
based on a cause of action different fiom 
that alleged in the former suit. Moreovu, 
it is said that as the defendant had joined 
in the application with the plaintiffs 
asking the Court to dismiss the claim, Older, 

Will rule 1, clause (3), does not apply• 

In support of this last contention they rely 
„n the case of Jnggobnudo Chatter.,ec v li atom 
*. ( i„ (1) That case was decided nuclei 

.7 „f A., Vlll ..1 One of 1 . 

learned Judges in that case remarked:— the 
section only applies when the plaintiff 

withdraws his suit without the consent of 
the defendants and then renews it without 
a cause and that it is intended to prevent 
his doing so a,l lihthun. The result of 
applying the section .fueled fo the pcesmit 
case is so startling us to show that the section 
does not contemplate such a case as this. 
The case relied upon by the plainliffs-ap- 
pellants no doubt supports their contention. 
But on the other hand there is a case ot 

(1^ (1805) Bourko, A. 0. 0. 102. 


this Court, namely' that of Niaz Ahmad 
v. AIM Hamid (2), which is in favour of 
the contention of the respondent that where 
a case was withdrawn by the plaintiff with¬ 
out obtaining any permission to bring a 
fresh suit, a subsequent suit on the same 
cause of action in respect of the same pro- 
perty is barred. It seems to me that the 
language of Order XXIII does not make any 
difference as to whether the application for 
withdrawal is made solely by the plaintiff 
or is made jointly by the plaintiff 

and the defendant. In the present case 
the defendant joining with the plaintiffs in 
asking the Court to dismiss the suit with- 
out any reservation would not bf£ the 
operation of the provisions of Order XXI11, 
Code of Civil Procedure. The contention 
that the present suit is based on ft differ¬ 
ent cause of action is not borne out by 
the statement made in the plaint. It 
distinctly told in the plaint that the cause 
of action accrued on certain dates, that is, 
dates on which the plaintiffs became entitled 
to claim their share of the profits from the 
defendant. In my judgment the decree of 
the lower Appellate Court is correct, ibe 

appeal fails and is dismissed with costs. 

Appeal dismissed. 

(21 5 A. L. .1. 278; A. W. X. (1008) 181; 30 A. 279. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 102 of 

February 8, 1915. 

Present: —Mr. Justice Chamier and 
Air. Justice Piggott. 

AN AND SARUP and others— Plaintiffs 

Appellants 

versus 

AS A D A L I—D e fend ant— Rrspon 

Practice— Redanption suit —Mortgage i P 

Adverse possession— High Court, poa through 
to find if plaintiff in possession himself or m 

Where the lower Appellate Gourt has.f°w^ 1 ^ & 
redemption caso that the mortpvge rom ifc an 

Judge of tho High Court is not onWjod ^ 

issuo to onquirc whothor the ' within 

possession oithor personally oi t S 

12 years, [p 603, col. 2.J indifinept 

Letters Patent Appeal Jnatige 

of Sir Henry Richards, Kt., Chief vU9 
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Mr. Gulzari Lai , for the Appellants. 

Mr. Abdul Raooj , for the Respondent. 

whS I, l GM l BNT> “ TI,i8 is an nppeal a suit 

has . been repeatedly before this Court 
and has given rise to considerable differences 
ot opinion. As was pointed out by Mr 
ustice Tudball in the first instance, the 
trouble began with the framing of the plaint, 
am it is really doubtful whether a plaint 

such as this, seeking possession by redemp- 
tmn of an alleged mortgage against one 
set of defendants, and possession by eject¬ 
ment of another set of defendants as mere 
trespassers, should have been allowed to 
come to trial. However, the actual point for 
decision is a narrow one. The respondent, 
byed Asad All, is in possession of only a 
portion of the property originally in dispute 
with which we are now concerned. He has 
throughout put the plaintiffs to proof of their 
entire case. The plaintiffs said that the 
property in possession of Syed Asad Ali 
formed part of a larger property which had 
originally belonged to them and had been 
mortgaged with possession to another set of 
defendants. Their case was that Sycd Asad 
Ali had entered into possession as a tres¬ 
passer by ousting the persons whom the 
plaintiffs call their mortgagees. On the 
pleadings the plaintiffs were bound to prove 
that they had a subsisting title against the 
defendant, Asad Ali. The original finding of 
the Appellate Court was that the plaintiffs 
had proved title to the whole of the property 
in dispute, but had not proved the mortgage 

set up by them or that the defendants whom 

they call their mortgagees had ever been in 
possession as such mortgagees. When the 
case was brought in second appeal before a 
single Judge of this Court an issue was 
remitted, asking for a definite finding as to 
whether the plaintiffs themselves, or any 
person holding through or on behalf of the 
plaintiffs, had been in possession of this 
particular part of the property in dispute 
within twelve years prior to the institution 
of the suit. The remanded issue came before 
a Judge other than* the Judge who originally 
disposed of the appeal. On a persual of the 
two judgments it would seem that 
the learned Judges »were inclined to 
differ as to the facts of the case. 


d he second Judge, however, felt himself 
unable to dissent from the finding of his 
predecessor against the existence or validity 
ot tne alleged mortgage. Accordingly he 
returned a finding couched in guarded langu- 

;'V’ e ’ , to ^ effect tl,at the persons whom 
the plaintiffs call their mortgagees had been 
» possession within limitation. The conten¬ 
tion for the plaintiffs as appellants now before 

ns is that tins is a finding in their favour. 

-1 heir case all along was that their posses¬ 
sor, within limitation had been through 
certain persons who were their mortgagees. 

I here was no suggestion that these persons 
were in possession otherwise than as mort 
gagees of the plaintiffs. Practically, therefore 

caTle^n n§ f ^ ^ possessio » »f these so- 
called mortgagees was in reality the posses 

mon of the plaintiffs could only be arrived at 

ere noT- tHe that these persons 

phiLM, We,hint the ,i,„* "bv it 

w “ and' tliat 

the plaintiffs have failed to prove their 

possession within limitation as against the 
defendant, *yed Asad Ali. One point i„ the 
case has, however, been overlooked in this 

h a If * A h l f Sad Ah ,s in Possession of one 
ha f share only ,n the parao referred to in the 

judgment and decree of the lower Appellate 

Court. It was probably by an oversight that 

wh,V T^r D ' St r Ct -1udge ’ in the order by 
v Inch be disposed of the appeal in his Court 

sho^d he I'* tlle ***** ° f the Court 

should be drawn up so as to make it clear 
that the parao was not included in the land 
covered by that decree. He should have 
said that one half share of the parao in 
possession of Sped Asad Ali was not so 
included. We must now order accordingly 
Otherwise we dismiss this appeal. We make 
no order as to costs. 

Appeal dismissed . 
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TIRUMALAI EACHAMBADI V. ROYADURGAM KRISHNASAMI. 


MADRAS HIGH COURT. 

First Civil Appeal Nu. 175 of 1910. 

January 15, 1915. 

Present :—Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

TIRUMALAI EACHAMBADI THLRU- 
VENGADAjClIARIAR and others 
—Plain n ffs—Appe LI, ants 

versus 

ROYADURGAM KRISHNASAMI 
THATHACHARIAR and others— 

1) E F E S DA NTS—R,ES PON D E NTS. 

Trmpic —Mirasi office — Worship, riijhl of—lliyht to 
form Vcdic goshti beforr and behind — Interference by 
other sect*—Rights in Conjeevarum temple. 

Only one mantram can lit* recited in a temple on all 
occasions in which the paja ceremony is performed 
and that by the mirasdars. Recital of a different 
mantram or prabandham during any ceremonial 
worship or by any ynshti would he performance of the 
duties of the office of mirasdars. Anv interference 
in the puja from its commencement with tin* ringing 
of the hells to its close with the distribution of the 
theerthu m and prasidam, is a violation of this mirasi 
right. p. 60S, col. 2; p. 609, col. l.J 

The different steps in the course of puja discussed. 
j>. 609, col. 1.] 

There is nothing in law to prevent any sect wor¬ 
shipping the deity consistently with the equal rights 
of other worshippers, nor is there anything in law to 
prevent any worshipper from repeating any portion 
of the prabandham separately and as an act of 
personal devotion. The question whether anv 
individual may repeat any particular mantram or 
'portion of the jirabandham is one not for the Civil 
Coirts to decide. The right of any individual wor¬ 
shipper to worship the deity without interfering 

^ f I any appropriate man !- 
rums or prubandhums in a temple is verv different 
from the right to form a yoshti or congregation of 
his own sect and recite anything different from the 
jirabii nil ltd ms which are recited by the mirusilars. 
i p. 609. cols. 1 »V 2. j 

All sects are entitled to use the public streets for 
processions, [p. 009, col. 2.J 

During a procession other sects than the mirasdars 
are not entitled to interfere with it and carrv on a 
different worship. Recital of prabamil,m,in and 
mu,drams in front of the idol can only be intended 
as u worship of the idol. p. (HO, col. ].' 

In the Conjeevaram temple the Vcdic yoshti behind 
is composed of Vadtigahii mira.-olu.s and the 
Thengaluis can only join us ordinary worshippers. 
The Tengalais form the prabandham yoshti reciting 
their mind rams before tin* idol and the Vadngnlais 
are entitled to join only as ordinary worshippers", 
[p. 610, col. 2.J 

Appeal against the decree of the District 
Court of Chingleput, in Original Suit No 
10 of 1906. 

Mr. T. It. Itamachamlru Iyer , fur the Appel¬ 
lants. 


Mr. T. Narasimma Iyengar , for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal by the 
plaintiffs—Tengalais against the decree of 
the District Judge of Chingleput disallowing 
their claim to restrain the defendants— 
Yadagalais—from reciting their Vadagalai 
mant raws and prabandhains on certain occas- 
sions in the Varadarajaswami temple at 
Conjeevaram. The defendants—Yadagalais 
—have tiled a memorandum of objections 
against the decree in so far as it restrains 
them from reciting their own mantrams 
and ptabandhams at certain times and places. 

The suit was brought by the plaintiffs— 
Tengalais—alleging that the only form of 
Adhyapaka worship in the temple of Sri 
Devaraja Swami at Chimin Conjeevaram and 
in all the shrines attached thereto, whenever 
the prabandham 1. e., the the Tamil Veda, 
may be recited in the shrines or in the pro¬ 
cessions of the deity, is the Tengalai form 
of worship; that is, by invoking the Tenga- 
lai saint at the commencement of the cere- • 
monial by reciting Sri Sailesa Daya Patram 
which is followed hy the recitation of the 
prabandham and concluded by the Tengalai 
Thiunamam in honour of the Tengalai saint 
invoked at the beginning of the ceremonial. 
They allege that the exclusive right of carry¬ 
ing on tin’s Adhynpakam worship rests with 
the Tengalai brahmins permanently residing 
at Conjeevaram and if any other Sri Vaish- 
nava Brahmin, whether a Tengalai or a 
\ adagalai, wishes to recite these prabandhams 
either within the temple or in the street 
lie can only join the Tengalai mirasdars, that 
is, residents of onjeevaram, by invoking the 
Tengalai saint and following the lead of the 
Tengalai mirasdars ; he must form a member 
of the congregation of the Tengalai mirasdars , 
ami the Yadagalais are not entitled to form 
a separate goshti or congregation. 

I he defendants, the Yadagalais, contend 
that the form of worship is that prescribed 
by the Sastrax common to all Brahmins j 
that besides the Tamil prabandham , recita¬ 
tions from others sacred works like the Yedas 
are also made ,aml any person who is qualiBed 
for llmt purpose has got every right to take 
part in the different kinds of recitations at 
times of worship : the Tengalai Adhyapakam 
mirasdars are only the servants of the temple 

'who are bound to recite the Nalayira 
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dham in consideration of the emoluments 
which they receive from the temple, 
and this does not interfere with the rights 
of an ordinary worshipper to carry on the 
worship in his own way. They (the Vada- 
galais) have accordingly the right to invoke 
their saint by reciting Ramanuja Daya Fat ram 
before the prabandham which is common to 
both the sects; and they allege that they 
have always been so reciting the mantram 
of Ramanuja Day a Fat ram as not to disturb 
the Tengalai Adhyapakam mirasdais while 
doing the service, without any interference' 
by the Tengalais. They contend that they 
are entitled to form separate goshtis of their 
own for reciting prabandham in their own 
way and for invoking their own saint with¬ 
in the temple or outside it; and in order to 
avoid coming into conflict with the Tengalai 
gosliti they have been reciting their praban¬ 
dham during processions behind the idol 
which is calculated not to lower but to 
enhance the sanctity of the service. They 
also say that the suit is not cognizable by 
the Civil Courts. There were also other 
contentions raised in the Court below, which 
it is not necessary now to notice as they 
have not been pressed before us in appeal. 

The District Judge decided that the suit is 
cognizable by the Civil Courts although the 
claim is in part of a religious nature. He found 
that the permanent Tengalai residents of 
Conjeevaram are exculsively entitled to 
conduct the Adhyapakam service in connec¬ 
tion with the ceremonial worship of the 
idol in the suit temple, that is, at the time 
of the puja and when the idol is taken in 
procession within or outside the temple, and 
on such occasions the Vadagalais may, if 
they choose, join the Tengalais in the service 
Adhyapakam, and if they do so they must 
recite the same mantram , i. e., the Tengalai 
mantram , and those portions of the praban¬ 
dham which are recited by the Tengalais 
either in the temple or during the proces¬ 
sions. He was of opinion that the Vadagalais 
may form a separate goshti and recite their 
own mantrams and prabandhams at other 
times than during the puja in the temple 
and even during the puja period they may 
do so in a different part of the temple so as 
not to interfere with the Tengalais while 
carrying on their Adhyapakam service. 
With regard to processions the \ ada- 
galias are entitled to form a goshti 
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behind the idol and before the Vedic 
goshti reciting their own mantram and 

prabandham , taking care that by doing so 
they do not disturb the Tengalai prabandham 
goshti in front of the deity. He accordingly 
passed a decree in the following terms :— 

“This Court doth order and decree that 

the defendants.Vadagalais, be restrained 

from reciting their own mantrams and 

prabandhams during the puja period in 
the shrines or other places of worship 
where puja is performed whether the 
service of Adhyapakam is going or not, 
that this injunction does not extend to other 
parts of the temple nor to other times 

than the puja period, and that with regard 
to processions the injunction be to restrain 
the Vadagalais from reciting their own 
mantrams and prabandhams by forming a 
separate goshti in front of the deitj r , and 
this Court doth further order and decree 
that the rest of the plaintiff’s suit be, and 
the same hereby is, dismissed and that 
each party do bear its own costs.” 

In appeal it is contended by the 
Tengalais that the decree which restrains 
the Vadagalais from reciting their mantrams 
and 7 rabandhams during the puja period 
is indefinite and calculated to lead to 
further disputes and that, therefore, it 
should be expressly stated in decree that the 
puja closes only with the distribution of 
the theertham and prasadam , as otherwise it 
might be said—and it was actually said by 
the Vadagalais in certain proceedings after 
this decree was passed—that the Vadagalais 
are entitled to recite their mantram and 
prabandham immediately the Tengalais closed 
their own, so as to make it a continuation 
of the worship. It is also contended that 
inside the temple at other times and places 
also, the Vadagalais must recite only the 
Tengalai mantram and repeat only that 
part of the prabandham which is being 
recited by the Tengalais. 

The Vadagalais, on the other hand, contend 
that they should not be restrained from 
reciting their prabandham during the entire 
puja period, that as the Tengalais recite 
their parbandham only during a certain 
period of the puja , the Tengalais are not 
entitled to restrain the Vadagalais from 
reciting their prabandham before the Tenga¬ 
lais commence their mantram or after they 
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liave finished the recitation of their 
pro bn 7)dham. 

With regard to processions the Ten gain is 
contend that the Vedic gushti which follows 
the idol forms a part of the procession and 
allowing the Vadagalais to form a goshti and 
recite their prabandha ms between the idol 
and the 1 cdic goshti would break up 
the procession. They also maintain that it 
would be a disturbance of the 1 odic goshti 
and they, therefore, contend that the Vadaga¬ 
lais cannot form an independent goshti any¬ 
where but must recite their prabandham 
only in conjunction with the Tengalais. 

The documentary evidence adduced in 
this case has been fully discussed by the 
District .Judge. The same evidence was 
also adduced in the suit which was finally 
decided by the judgment in Krishnasami 
Tatacharyar v. Krishnnmacharyar (1). and the 
High Court’s judgment sets out in detail the 
result of that documentary evidence. We 
propose, therefore, to make only a brief refe¬ 
rence to it. 

It appears to be admitted that the Adhya- 
pakam service consists of thndaknm , m ant ram 
and the Tamil prahandhnms, The thodakam 
is the call to prayer. It was decided by 
the High Court in 1882 that a person should 
be appointed by both the Tengalais and 
the Vadagalais to recite the formula usually 
uttered on such occasions. No person has 
been appointed yet and the call to prayer 
has, therefore, fallen into disuse. The 
■maxtram uttered by the Tengalais is the 
Sri Sailesa Doga Tut rum which is in honour 
of Manavala M a ha muni, a Tengalai saint. 


. ROYADTTRGAM KRISHNASAMI. 

The dispute has been going on between 
the parties for a very long time. 

The earliest record is Exhibit A of the 
year 1711. It purports to have been execut¬ 
ed by a member of the leading Vadagalai 
family of Thathachariars, who were entitl¬ 
ed to recite the thodakam , that they shall 
after that date repeat only the Tengalai 
maid i am of Sri Sailesa Taya Pal ram as 
has been done under existing mamnl for 
a very long time,” not only during the 
vt so rams in all the 18 temples but also at 
• all the ceiemonics in the house of the temple 
servants like the archakas , pan charakns 
sicaya nipaki , moduli and karanam. Ex¬ 
hibit B is a similar agreement by certain 
others in 1770 that the Tengalai m^ntram 
alone will be recited in the temples and in 
the houses. In 1771 there was another 
agreement (Exhibit C) to the same effect. 
These three documents, therefore, show the 
existence of the disputes before 1800 and 
agreement between the parties that the 
Tengalai man!ram alone should be recited 
in all the temples. In 1799 the matter 
was brought, to the notice of the authorities 
and the Collector passed an order that he 
had learnt that the Vadagalai hymu was 
recited in certain pagoda for some days 
4 which was never before done and which 
is contrary to religious doctrines,” and he 
accordingly put a stop to it and imposed a 
fine of ten pagodas on two of the Thfttba- 
ehariars for having done so (Exhibit D). 
This order was confirmed in 1801 by his 
successor who held an enquiry (Exhibit 
E). Some years afterwards the question 
was raised before the Civil Courts. Oue 


Tbe Vadagalais repeat (be maid ram, Sri 
Ramanuja Daya Pat ram , in honour of Vedanta- 
cluiriar, a Vadagalai saint. Tbe Tamil 
prahandha ms which follow tbe maid ram are 
common to both tbe Tengalais and tbe 
Vadagalais. 

Tbe dispute between tbe parties is whether 
tbe Vadagalais are entitled to repeat tbe 
Vadagalai maid ram on any occasion within 
the temple and whether they are bound to 
repeat tbe same verses in the prabandhams 
as tbe Tengalais or whether they may repeat 
any portion of the prabamlham though it 
may happen to be different, from that which is 
at that time being repeated by the Tengalais, 


(1) si M. 313. 


of the temples in Chinna Conjeevaram is 
that of Velakkadi which has an image of 
Vedanta Desikar. It is the blessing of this 
saint that the Vadagalais invoke by their 
hymn Ramanuja Taya Tat ram . They recited 
it in his temple and the Tengalais took 
objection to it. Thereupon it was decided 
in that case that as it was contrary to 
the practice which had prevailed for a 
long time and which even at that time 
prevailed in all the other pagodas in Conjee- 
vnram, according to which the mantram 
Sri Sailesa Taya Tatram should be used, the 
Vadagalais should not he allowed to repeat 
their viantram even in the temple which 
was associated with Vedanta Desikar, and 
tbe decree was: ** The prayer Ramanuja 
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Daya Patram should not ho recited in the 
temple of Vedantachariar. If puja (worship) 
and festival should be celebrated they should 
be celebrated by reciting ‘ Sri Sailesa 
Day a Patram ’ as in the other Vishnu 
pagodas at Conjeevaram” (Exhibit H). 
The Appellate Court in confirming that 
decree observed tfat the recitation of the 
Vadagalai mantram is an innovation of 
which not one out of the eighteen pagodas 
at Conjeevaram furnishes an example” 
(Exhibit HI). It is plain that if this 
mantram could not be recited in the temple 
of Vedantachariar, it could not be recited in 
any other temple. As pointed out by the 
District Judge, there is little doubt that this 
litigation was with reference to the mantram 
and the judgment clearly established that 
the mantram to be used was the Tengalai 
mantram. 

The next litigation is Original Suit 
No. 231 of 1828. In that suit it was decided 
by the Zilla Judge on the 1st July 1839 
that the Adhyapakam mints belongs to the 
Tengalais whose mantram alone, the Sri 
Sailesa Day a Patram , should be recited at 
the commencement of the ceremonies of 
the pagoda and that those persons who hold 
the Adhyapakam miras should enjoy the 
income of sacred rice and cakes. This decree 
was confirmed by the Sudder Court on the 
25th November 1839. 

After this we have the litigation started 
in 1879 between the Tengalais and the 
Thathachariars. In that case the final 
decision of the High Court was that the 
members of both the sects may join as 
worshippers in the mantram and the pra- 
bandliam , but the mantram is the Sri Sailesa 
Daya Patram and in joining as worshippers, 
the Vadagalais had no light to invade the 
office of the Tengalai Adhyapakam mirasdars 
who have got the exclusive right of 
discharging the duties on all occasions in 
which the Adhyapakam ceremony is 
performed as well at the time of processions 
as at services in the pagodas , and those 
Vadagalais who were defendants in the suit 
were enjoined to abstain from interference 
with the Tengalais in the recital of the 
mantram and prabandham otherwise than as 
ordinary worshippers. 

The same question was also raised in 
connection with the Velakkadi temple in a 


suit where the Munsif passed a similar 
decree. 

It is not argued before us that so far as 
the temple in question, that of Devaraja- 
swami, is concerned the matter is res 
judicata by the decision in Kris/inasami 
Tatacharyar v. Krislinamacharyar (1). 
But there is little doubt that even if 
it is not res judicata, that decision is very 
strong evidence of the rights of the parties 
and it is supported by the documentary 
evidence to which we have briefly adverted. 
So far as the Velakkadi temple is concerned, 
the question is apparently res judicata. The 
documents to which we have drawn attention 
show that there is no distinction, so far as 
the questions in dispute before us are 
concerned, between any of these temples, and 
unless a different practice is shown to have 
prevailed in some of the temples there can 
be no doubt that the usage must be held 
to be uniform, and if in the Velakkadi 
temple sacred to the memory of Vedanta 
Desikar the Vedagalai mantram in his 

honour cannot be recited, it is very improb¬ 
able that it can be recited in the other 
shrines. The decree in the Velakkadi case, 
which follows the decision in the case 
reported in Krishnasami Tatacharyar v. 
Krishnamacharyar (1), runs thus 

'(1) TheAdhyapaka miras except thoda- 

k fim .•....belongs exclusively to the 

Tengalai sect residing at Conjeevaram. 

* * * # 

(4) The rights of the A Ihyapana miras 
are— 

(*) the exclusive right of chanting the 
mantram Sri Sailesa Daya Patram ”; 

(u) the exclusive right of reciting the 
usual Tamil prabandham s in the temple; 

(5) The Tengalais are entitled to dis¬ 
charge the duties on all occasions, in which 
the ceremony is performed, as well at the 
time of procession as at services in the said 
temple and its shrines.” 

The final decree of the High Court in 
Krishnasami Tatacharyar's case (1) does not 
define what the duties of the Adhyapakam 
miras are, but they are set out in the 
judgment of the lower Court which was 
confirmed in appeal. 

These decisions supported by the docu¬ 
ments to which we have referred place 
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beyond all doubt that the Tengalais of Con- 
jeevaram have got the Adhyapakam minis 
and that it consists of the right of chanting 
the manfran i of Sri Sailesa Thuja Vat rum and 
also the exclusive right of reciting the usual 
Tamil praba mlha ms inside the temple. 1 hey 
establish that the Tengalais are entitled to 
discharge the duties on all occasions :n which 
the ceremony is performed. The learned 
Pleader for the Vadagalais did not really 
attempt to controvert the conclusions arrived 
at by the learned Judges in Krishnasami 
Tatarhnrj/ur v. KrisJninmachanjar (1). What 
he really attempted to show was that the 
claims now urged by the Tengalais go far 
beyond those decisions. 


On behalf of the Tengalais it is objected 
that the Judge is wrong in deciding that the 
Tengalais have got the right claimed only 
at the time of service (if puja in the temple, 
and that at other times not being office- 
holders, they are not entitled to protection 
in the enjoyment of their office, and that the 
Vadagalais, if they do not like to join the 
Tengalai office-holders, may form a separate 
assembly and recite their own manlrams 
and prabandhams at other times than dining 
puja in the temple. It is quite true that in 
Original Suit No. 10 of lc79, Krishnasami 

7 atarhanjar v. Krishnamacbaritar{\), while the 
Tengalais claimed that the Vadagalais should 
not form part of the eongregition or gaslit i 
at all, what the Vadagalais claimed was a 
right to recite their own mautram and 
I ruhaiiilham at the same time and at the 
same place; or in other words, they did not 
assert a right to recite separately at any 
other than the prescribed occasions for 
service nor at any other places than where 
the service was conducted by the office¬ 
holders. The attention of the learned 
Judges was not, therefore, expressly directed 
towards the consideration of (lie question 
whether this could be done by the \ adaga- 
lais, but there is no doubt, from tin* records 
to which we have briolly drawn attentii u 
and which are set out in detail in tie 
judgment in ]\rishnasami I afachai i/ai \. 
Krishuamachanjar (1), and in the judgment 
the ('< art below', that the only mautram that 
could be recited in tin* temples was the 

Tengalai mautram of Sri Sailesa Papa 
Pat ram. The order of the Collector at a 
time when it had the effect of a judicial 


decision, the decisions in the litigations of 
1811 and of 1885 which terminated in 1939 

to which we have adverted leave no room 
for doubt on that point; and the decrees in 
Original Suit No. lb of 1879 and the Valok- 
kadi temple case also support that view. 
The judgment of the High Court in the 
Srivilliputhur case (Exhibit EEE), Srini¬ 
vasa Thatharhanar v. Srinivasa Aiyangar 
and Sriuivasachariar v. Srinivasa Thatha- 
rliariar (2), holds that only one mantram 
can be recited in a temple. This appears 
also reasonable. That the resident Tengalais 
have got a superior right to the Tengalais 
who do not reside in Conjeevaram and to 
all Vadagalais cannot be denied. They 
have got the minimi, i.e., the office to recite 
the prayers in question and receive the 
emoluments of the office, it is not likely 
that other persons also would be entitled 
to perform the duties of the office. Recital 
of a different mautram or prabandham 
during any ceremonial worship or by any 
gomhti would be performance of the duties 
of that office. That Sri Sailesa Duya 

Pa tram is the only mantram that is repeat¬ 
ed appears also from the evidence of the 
4th witness for the defendants, who is a 
Vadagalai and a trustee of this temple, 
lie said that this is being done on 
account of the agreements into which the 
parties had entered. We are, therefore, of 
opinion that it is only the Tengalai 

mautram of Sri Sailesa Papa Pat ram that 
may be recited within the temple during 
any ceremonial worship or by any goshti. 
We must accordingly modify the decree 
of the District Judge on this point. 

So far as the prabandham is concerned 
at the time of the paja, the Tengalais being 
the miramdar * lmve the right to recite it 
and the Vadaglais are entitled to join in 
the recitation only as worshippers, that is 
to say, they must repeat the same portions 
of the prabandham as the Tengalais. The 
dispute with reference to the period of the 
puja is whether the Vadagalais are entited 
to recite it before the Tengalais begin the 
mantiam and prabandham and also just after 
the Tengalais have finished the prabandham 
and before the puja is actually over by the 
distribution of the theertham and the 
prasadam. It appears that the puja which 

(2) 9 M. b. J. 355. 
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begins with the ringing of the bells consists 
of six asanas. I he first asa.ua is the mantr/isana 
which is the invocation of the deity. 
T.he second is snanasana when the deity is 
bathed. 1 he third is alanlcarasana when 
the deity is adorned. The fourth is holijy- 
asana . The fifth is also mantrasana; and 
the sixth is sayyasana , and after that the 
pnja is closed. The Tengalais begin the 
recitation of the prabandliam during the 
third asana. There is a conflict of evidence 
as to whether it goes to the end of the 
puja. According to the Tengalai witnesses 
the Sathumurai, that is, the closing stanzas 
of the prabandliam , is chanted at the time 
of the distribution of the prasadam , etc . 
According to the Vadagalai witnesses it is 
chanted before ; and during the asana other 
mantras or slohas are recited. It is contended 
that when the actual recitation by the 
Tengalais of the prabandliam is not going 
on, the \ adagalais are entitled to recite the 
prabandhams in their own way. It cannot 
be denied that when the worship is carried 
on and when it is^ necessary to recite tlie 
Tamil prabandhams , the Tengalais as the 
mirasdars are bound to and. are entitled to 
recite them. Any recitation, therefore, during 
the puja, before they begin it, would be. as we 
have already pointed out, an anticipation 
of their worship j would perhaps render 
their worship even superfluous and would 
be an undoubted interference with their right 
to perform the puja. Such interference would 
also result from the recitation of the Tamil 
prabandhams during the period, if any, after 
the Tengalais’ recitation and before the 
close of the puja. We are, therefore, of 
opinion that during the puja period, that 
is, from the commencement of the puja 
to its end, i. e ., till the distribution of the 
theertham and the prasadam the Vadagalais 
cannot repeat any prabandliam of their own, 
but are only entitled to join ' the Tengalais 
as worshippers by reciting the same 
prabandhams which they recite. The decree 
of the District Judge will be modified and 
made clear on this point. 

The next question is whether the Vada¬ 
galais are entitled to recite their praban- 
dham either at the time of the processions 
within the temple or at other places in the 
temple where the Tengalais do not carry on 
the worship. There is nothing in law to 


prevent any Vadagalais from worshipping 
the deities consistently with the equal right 53 
of other worshippers. Neither accordi ng 1° 
the decisions nor according to the record 53 
to which we have above referred does thero 
seem to lie anything to prevent any 
Vadagalai from repeating any portion of 
the prabandliam separately and as an act 
of personal devotion. The question whether 
any individual may repeat any particular 
mantram or portion of the prabandliam is 
one not for the Civil Courts to decide. We 
can only decide the question whether any 
act would be an interference with the 
Ad hyapakam mi/ as of the Conjee varam 
Tengalais. Any interference in the pnja 
from its commencement with the ringing 
of the bells to its close with the distribution 
of the tlieertliam and prasadam is, we have 
held, a violation of the plaintiffs' mirasi 
right. The processions are a part of the 
worship. Vadagalais cannot therefore form 
any go slit of their own and repeat any 
prabandliam which is different from that 
portion of the prabandliam which is being 
recited by the mirasdars. The right of 
any individual Vadagalai to worship the 
deity without interfering with others by 
the recital of any appropriate mantrams or 
prabandhams , etc., in a temple is very 
different from the right to form a gosliti or 
congregation of his own sect and recite 
anything different from the prabandhams 
which are recited by the mirasdars. The 
decision in the case Vi.jiaraghavachariar v. 
Emperor (3) has nothing to do with 
processions inside a temple. The obser¬ 
vations of the Chief Justice in that case 
on the other hand are applicable to such 
processions, and they show that such 

processions cannot be interfered with by any 
Vadagalai gosliti. 

We now proceed to deal with the case 
of processions outside the temple. There 
can be no doubt that the Vadagalais as 
well as the Tengalais are entitled to use 
the public streets for processions. Whatever 
rights the Tengalais may have, those 
rights the Vadagalais also are entitled to. 
But one sect should exercise the right 
without any interference with the other. 
The Vadagalais are entitled, if they like, 

(3) 26 M. 554; 13 SI. L. J. 171. 
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to go in a procession of tlieir own by 
forming tlieir own gnshfi and reciting tlieir 
own mantram and tlieir own prabandham : 
they cannot he interfered with in that by 
the Tengalais. The Tengalais have an 
equal right to go in a procession of their 
own. The right to go in procession has 
now been recognized by a series ot 
decisions in India and the right has also 
been upheld by the Judicial Committee of 
the Privy Council. When the Tengalais, 
therefore, carry the idol in procession, they 
are entitled to do so without any disturbance. 
The drummers, etc., march at the head of 
the procession ; then the Tengalais form 
what is called the prabnndhams in which 
the Vadagalais are entitled to join as 
ordinary worshippers. Hut it is not denied 
that the Vadagalais are not entitled 
at that time to recite their own mantram 
or any other prabandham. This is in 
front of the idol. Behind the idol 
comes the Vudagalai Vrdic gasliti reciting the 
Vedas, etc. The Tengalais are entitled to 
join it as ordinary worshippers, subject 
to the same restrictions as Vedagalais when 
they join the prabaiidhani goshh in front. 
This closes the procession. In the case in 
Vijiaraghararhnnar v Hmperor 00, the Vada¬ 
galai w Mi interposed between the idol 
and the 1V»//V gnshti, and it was decided that 
as the * Tengalais were not disturbed in 
tlieir recitation of the prabandham tin* Vada¬ 
galais were not guilty «»l any offence, and 
the judgment in that case cannot betaken, 
therefore, to have dealt wit 1 i the question 
whether in law they are entitled to iorm 
themselves, so to say, a part <>l tin* procession 
by so interposing between the idol ami the 
Yedie g^shti. We are (dearly of opinion that 
the intention in so doing is in make them¬ 
selves a part of the procession and to take 
part in the worship of the idol. It is argued 
that no worship can be carried on in public 
streets. Hut that is not the question before 
us for decision. Tin* question for decision 
before us is whether, while the Tengalais 
are going in procession and actually carrying 
on the worship, others are entitled to inter¬ 
fere with it and carry on a different worship. 
We have no hesitation in holding that they 
are not entitled to do so. 

The next question is whether the Vada¬ 
galais are entitled to form a goshh behind 


the Yedie goshti and sing their own prolan* 
dim ni and man tram. If they do not interfere 
with the Vrdic gosh I i , we do not think that 
there would he any objection to their doing 
so. As we have pointed out above, they have 
got as much right as the Tengalais to use the 
public street, and it lias also to be observed 
that the Vrdic goshti behind is composed of 
Vadagalai mirasdars and the Tengalais only 
join as ordinary worshippers. We think, 
therefore, that the Tengalais are not entitled 
to an injunction to prevent the Vadagalais 
from doing so. 

As to the goshti in front, it stands on a 
different footing. The recital of the pra - 
bund hums in front of the idol is considered 
more appropriate than behind the idol, and 
the Vadagalais insist upon tlieir claim to do 
so on that ground. Hut we think the Judge 
is right in holding that this should not bo 
allowed. The recitation of the prabandhams 
and the man trams in front of the idol can 
only lie intended as a worship of the idol. 
If it is not intended as such, then there is 
no reason for insisting that they must be 
allowed to march in front, and the right to 
carry on such ceremonial worship resides in 
the resident Tengalais. For the reasons we 
have already given, to allow this claim would 
enable them to perform the duties of the 
office and destroy the value of the minis. 


The decree of the lower Court will be 
modified accordingly. 

The parties will bear tlieir own costs in 
appeal. 

Decree modified. 


CALCUTTA HIGH COURT. 

Am: a i, from Original Degree No. 4b4 

of 1910. 

•June 10, 1914. 

Present: —Mr. Justice Stephen and 
Mr. Justice Mullick. 

RAM SHARAN LAL and others— 

I >K FEN PANTS—APPELLANTS 

versus 

Mali a ra ja Sri Sr i IIAM N AH AIN SINGH 

Bahadur —PLAINTIFF—RESPONDENT. 

.Jagir, grout of , nature vj — ‘‘Piurapontrndi krame, 
construction of—Absolute and heritable estate. 

A grant of a jagir is a grant for life only, but 
whore th > grant is nuulo with the words “putrapont* 
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radi hr a me 1 ' the grantee takes an absolute heritable 
and alienable estate and all his heirs are capable of 
inheriting it. [p. Oil, col. 2; p. 612, col. 1.] 

Ram Lai Mookerjee v. Secretary of State , 8 I. A. 46 
at p. 62; 7 C. 304 at p. 310; 10 C. L. R. 349 (P. C.); 
4 Sar. P. C. J. 225; 5 Ind. Jur. 327, followed. 

Bhujanga Rao v. Ramayamma , 7 M. 387; 8 Ind. Jur. 
238; Lalit Mokun Singh Roy v. Chiikkun Lai Rou, 24 
C. 834; 24 I A, 76; 1 C. W. N. 387 (P. C .),Perkash Lai 
v. Rameskivar Nath Singh , 31 C. 561, referred to. 

Appeal against the decree of the Subordi¬ 
nate Judge, Hazaribagh, dated the 12th of 
August 1910. 

Babus Umakali Mookerjee , Manmatlia Nath 
Mookerjee and Satindra Nath Mookerjee , for the 
Appellants. 

Babus Provas Chandra Mittra and Susil 
Madhab Mullick , for the Respondent. 

JUDGMENT.—The plaintiff in this case is 
the zemindar of Fergana Raj Ramgarh which 
includes Monza Saiga, of which he says that 
a jaigir was granted to one Kanshi Singh in 
1852. ■ Kanshi had two sons, of whom one 
predeceased him, dying childless, and the 
other Banshi Lai succeeded him, but died in 
1897 without leaving male issue. The 
plaintiff succeeded in collecting rents for 
two years, but was dispossessed by the 
defendants in 1899. He now sues for 
possession and mesne profits, alleging that 
he is entitled to resume his ancestor’s 
grant on the failure of male issue of the 
grantee. 

To this claim the defendants set up two 
defences, one based on fact and one on law. 
The first was that the grant was made not 
to Banshi, as the plaintiff says, but to 
Ragliu, Banshi’s father, of whom the 
defendants are descendants in the male line. 
There are many difficulties about this defence, 
which is not supported by the evidence, and 
it was given up in the lower Court and not 
raised here, and need not, therefore, be 
further noticed. The second defence 
raises a question of some importance. The 
facts are that the subject-matter of the 
original grant was certainly a jaigir and it 
was conveyed to Banshi with the words or 
word put rapout radi the significance of 
which we have to determine. Also there is 
evidence which may be . summarised by 
saying that it shows that jaigirs granted by 
the Raj were terminable on the death of 
male heirs, though there is no case to show 
that this -was so where the -words putra - 
pout radi were used. 


There is good authority for saying that a 
grant of a jaigir is a grant for life only, see 

Regulation XXXVII of 1793, section 15, and 
Gulaldas Jugjivandas v. Collector of Surat (1); 
the question is how is this estate extended 
by the addition of put rapout radi. The 
words literally translated are, as we under¬ 
stand, putra=s on, poutra —grandson, and 
<7<7e=others, but the expression must of course 
be construed in the first place according 
to any construction that has been legally 
recognised. Such a construction is to be 
found in the following cases. fn Ram Lai 
Mookerjee v. Secretary of State (2), the Privy 
Council recognised as correct a construction 
of putt apoutradi kratne which regarded 
it as implying an absolute and heritable 
estate and as passing an estate of inherit¬ 
ance. The principal question then argued 
was whether the words would apply to a 
female as well as a male descendant; but 
the question arose in an administration suit, 
and the decision that the words in question 
Ijassed an absolute estate of inheritance 
cannot be treated as obiter . The same view 
seems to have been taken in Bhujanga Rao 
v. Ramayamma (3). In Lalit Mokun Singh 
Roy v. Chiikkun Lai Roy ( 4 ), the same words 
as before were treated by the Privy Council 
in the same way. On the other hand in 
Ferkash Lai v. Rameshwar Nath Singh (5), 
this Court laid down that in Chota Nagpur 
the general rule recognised by the Privy 
Council w'as modified by a custom that the 
words al aland w r ere to be interpreted as 
limiting a grant to the lineal male descend¬ 
ants of the grantee, and it is argued, and in 

our opinion cannot be denied, that no wider 
construction can be given to the words 
put rapout radi. But this custom was in 
effect applied only to a village in the Fergana 
Kanda. It is stated to be applicable to 
Chota Nagpur, which may mean the Fergana 
so named, or the area now known as 
Chota Nagpore Division. If the former the 
custom does not apply in this case; if the 
latter it seems that the decision was wider 


\ - ' 




' - » - - — w W 1 A ■ * / • 

(2) 8 ]. A. 46 at p. 62; 7 C. 304 at p. 310 (P C V 
10 C. L. R. 349; 4 Sar P. C. J. 225; 5 Ind. Jur. 327 

(3) 7 AT. 387; Ind. Jur. 238. 

(5) 31 C. 8 5Gl 2i ^ A ' 76i 1 W ' lV 387 ( P C -)- 
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than was necessary on the facts of the case. 
In the case of Mnsammat Roopttallt Kuntcar v. 
Malta raja J ugtjun nath Suiter l)eo (6), a jatgtr 
was granted nussalnn bud nasstdtn in lieu 
of services and a custom that the zemindar 
should resume the grant on the death of the 
jagirdar without lineal descendants was 
recognised. The limits of the custom are 
not, however, prescribed, and the custom 
there acted on is not that which is now set 
up. 

The result is that we see nothing in the 
cases to modify the general rule laid down 
by the Privy Council, in its application to the 
present case. 

Under these circumstances we hold that 
the original grantee took an absolute, herit¬ 
able and alienable estate, and that all his 
heirs are capable of inheriting it. 

The result is that the appeal is allowed; 
the judgment and decree of the lower Court 
is set aside, and the suit is dismissed with 
costs here and in the lower Court. 

Appeal allowed. 

(0) 6 Sol. Hep. 158; 7 Iml. Dec. (o. s.) 785. 


MADRAS HIGH COURT. 

Original Side Civil Appeal No. 24* 

of 191 d. 

February IS, 1915. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

R. S. RAMANUJUUU NAIDU and others 

Pi, a i .stiffs—A m: plants 

versus 

V. PARTHASARATHV AIYENGAR and 

0T HERS—D K F E N DA NTS — RESPOND E N T S. 

Election — /Y /piir ino temple scheme—General Iribcry 
—General jter.oamti >n—Illiterate voters, signature luj — 
I n ral ill it ij oj chef ton. 

IN r Sail a si ra Aiyar, ./.—The presence nf a large 
immLer nf illiterate voters would make it ( asy it 
s cure votes ly bribes: but a Court cannot lake an\ 
account < I sm mis *s of this kind. | p. (il l, col. 2. ] 

The fact that cei tain voters lia ve been eai i it d ti 
the voting booth at the exj case of the candidate can 
nor by itself vitiate the election. []>, 614, col. 2.] 


Where it is proved that a certain voter was dead 
and a certain other person voted iii his name, the 
whole election is not invalid. That voting card alone 
should be discarded, [p. 615, col. 1.] 

The Common Law principles relating to parliamen¬ 
tary elections cannot govern the decision in a case 
which relate to the election of a temple trustee, though 
wherever the rules of that law are in conformity 
with justice, equity and good conscience, they might 
he referred to for the mental satisfaction of a 
Judge in India, [p. 615, col. 1.] 

Because the agent of a candidate acting in his 
interests asked somebody to personate a dead voter 

whose name by mistake continued to be in the list 

% 

of voters, it is not just or right to disqualify the 
candidate without proof that he authorised or 
raitfied the agent’s act. It is right and just to treat 
that vote ns invalid and not to go further, [p. 615, 
col. 2.j 

The election of a trustee of the Triplieane temple 
under the scheme of 1805 cannot be set aside on 
the sole ground that an agent of the successful candi¬ 
date without authority from the candidate abetted 
a false personation which could have had no effect 
upon the result of the election, [p. 615,col. 2.] 

Where the election appears to have been fairly and 
honestly conducted it will not be invalidated by 
mere irregularities which are not shown to have 
affected the result, for in the absence of fraud the 
Courts are disposed to give effect to elections when 
possible. Cross irregularities not amounting to fraud 
do not vitiate an election. No election would be 
avoided at Common Law for general personation, [p. 
616, col. 1.] 

The intention of the scheme decree of 1895 is that 
it is not open to question, the validity of a vote passed 
by the trustees without objection having been raised 
at tin* time of their receiving it, and that it is not 
open to question tin* decisions given honestly on the 
objections raised by the surviving trustees by any 
proceedings in Court. The requirement that they 
should state the objection and their decisions in 
writing can only have been intended for the pur¬ 
pose of its evidentiary value in ease their decision 
is attacked as dishonest in a subsequent suit. The 
omission to record the objections and decisions where 
objections were disallowed, though it amounts to a 
serious irregularity, does not invalidate the election. 

[p. 617, col. 1.] 

If an illiterate voter’s name is written with his 
consent in the presence of the'polling officers, it is 
in the eye of the law of the same effect as a literate 
voter himself signing. Where the voting paper is 
required to he signed or marked by the voter, the 
signature put in by his authorised agent in I'u pre¬ 
sence satisfies tin' requirements of the clause ot the 
scheme, [p. 617, col. 2.] 

It is n substantial compliance with the clause in 
the Triplieane temple scheme i*f the voter hands tho 
voting paper to Mm *bodv in tho proton?© of the 
•Ini nml,a. ilms and if (hat person at once hands it 
in to tl e piesiding du.iua'caitha. [p. 617, col. 2.j 

'II o Comts cannot ditqialify a man merely Lcctuse 
1 e was ni xit us to l crime a trustee of ft tenjle^ 
<n 5-'ce. hip l eii g r.<w a leveled nr.d hononial le i V*j 
< ffict whiih gives iilTcne i nd jivrcr in tie tun 
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munity, though according to the true Hindu religion 
a Hindu ought not at all to be anxious for a 
darmalartha's place, [p. 618, col. ].] 

As regards the scheme itself, the extreme demo- 
ci a tic view that education and character should have 
no >\ eight, that the vote of tlie most ignorant or the 
least honest should have the same effect as the 
vote of the most highly cultured or the most 
saintly person, is repugnant to the Hindu Shastras 
"which are. based upon a heirarchical system in which 
the character and learning of the persons giving 
opinions should be given much more weight than 
the numerical strength of such persons, [p. 618, col. 

Per Napier, J .—The Triplicane temple scheme as 
settled b 3 r the Court did not create the right to 
vote. It only limited the exercise of that right to a 
certain number of such persons. Clause 17 of the 
scheme is not an ouster of the jurisdiction of an 
ordinary Court. The Court has got power to review 
such decisions, [p. 620, col. 1.] 

W here a judicial tribunal comprised of two per¬ 
sons performs its functions bv one onlv, its decision 
is a nullity, [p. 620, col. 2.] 

fy Personation by itself does not invalidate an election. 

J he proper course is to strike off the number of votes 
proved to have been given by personation. Where in 
spite of such striking off, the result will not be 
affected, the election need not be set aside. Tu. 620. 
col. 2.] 

Where the facts proved do not establish that the 
majority have been prevented from electing the 
candidate they preferred, the election need not be 
set. aside, [p. 621, col. 1.] 

Rules of equity and good conscience do not require 
that an election should be declared void because the 
agent of a candidate has been guilty of one or two 
acts of bribery. No agency can be imputed in the 
case of a crime; nor should it be presumed unless the 
bribery by the agent is very extensive or other 
circumstances bring it home clearly to the authority 
of the candidate, [p. 622, col 1.] 

Appeal from the decree of the Hon’ble 
Mr. Justice "Wallis, dated the 16th January 
1913, in the Ordinary Original Civil Jurisdic¬ 
tion of this Court, in Civil Suit No. 233 of 

1913. 


Mr. T. E. 
Appellant. 


Ramachandra Iyer , for the 


Mr. T. Rangachariar, for the Respondent. 


JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiffs are the 

appellants. They brought this suit for the 
following reliefs:— 

(a) For a declaration that the 1st defend- 

ant has not been duly elected to the office 

of trustee in the Triplicane Parthasaradhi 
bwami lemple; 

O) for an injunction directed to the 1st 
defendant prohibiting him from doing the 
duties of the office; 


(c) for an injunction to the two other 
trustees of the temple (defendants Nos. 2 and 
3) prohibiting them from associating the 1st 
defendant with themselves in performing the 
duties of the trustee and; 

(d) for certain supplementary reliefs. 

Ihe election for the vacancy in tin 4 

trustee's office was held within the temple 
precincts on the 13th August 1911 (a Sunday) 
in accordance with the scheme settled by 
Mr. Justice Best in May 1895, in Civil Suit 
ISo. 161 of 1891. The portions of that 
scheme material for the decision of the 
present suit might be thus set out: 

Paragraph 4:—All persons shall bn 

entitled to vote who shall be of the Tengalai 

sect of the male sex of the age of 21 years 

and upwards resident in Triplicane within 
certain boundaries. 

Paragraph 12:—When a trustee’s vacancy 
occurs, the election shall be held by the 
surviving trustees or trustee at the said 
temple from 6 A. m. to 7 v. m. 

Paragraph 13:—Every voter shall 
receive at the polling station and hand in to 
the said surviving trustees or trustee a 
voting paper with the name of the candidate 
voted for. Such paper shall be signed or 
marked by the voter. 


Paragraph lo:—The surviving trustees 
or trustee shall receive and count all votes 
at the close of the election in the presence 

of such headmen as may choose to be pre¬ 
sent at such receipt and counting. The 
President (that is, the senior of the surviving 
dharmakarthas ) shall immediately declare 
the name of the person who shall have 
received the largest number of votes and 
shall publish the result of such election by 
attiv-ing a not.ee signed by himself to each 
of the two gates of the said temple, and 
thereupon the person so declared shall be 

deemed to be duly appointed and to be a 
dharmahartha. - 


Paragraph 16:-Any person whose 
name is in the voters’ list shall also be entitl¬ 
ed to bring instances of personation to the 
notice of the surviving dharmakarthas provid¬ 
ed that no such objection shall be taken after 
the voting paper has been once accepted 
and passed by the surviving dharmakarthus 
Paragraph 17._0n any objection bein ' 
taken as to false personation, the surviving 
dharmakarthas shall mark such voting paper 


cr 

try 

c r 
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and shall inquire into the matter and shall 
either allow or disallow such votes at their 
discretion and shall state and sign each 
such objection with their decision thereon. 


The objections pressed before us to the 
election of the 1st defendant arc:—(1) The 
voting of the 13th August 1911 began after 
(j. a. M. and ended before 7 i\ M. 

(2) At the counting of the votes, the 2nd 
defendant (one of the two surviving trustees) 
was not present. 

(3) The 1st defendant's agents bribed a 
large number of voters who voted for the 1st 
defendant. 

(1) The 1st defendant and his agents 
abetted false personation of dead persons as 


voters. 


(5) The 1st defendant and his agents 
abetted personation of absentee voters. 

(G) False personation votes were so 
numerous that but for it the 1st defendant 
could not have won the majority. 

(7) Many persons entitled to vote were 
deprived of their franchise by being told 
that their names had already been ticked 
olT and that they should be deemed to have 
voted. 

(8) The defendants Nos. 2 and 3 (surviv¬ 
ing trustees), of whom the 3rd defendant 
was the President, neglected to take note of 
the objections regarding indcntity and to 
give decisions. 


(9) In the case of numerous illiterate 
voters the voting papers were not marked 
by the voters. 

(10) The temple amin , Ramanujachari 
(1st defendant's cousin) put into the voting 
box a large bundle ol voting cards supposed 
to contain names of voters. None of those 
voters came to the polling station or signed 
those cards in the presence of the polling 
ollicers. The number ol cards, so thrown 
in, was about bO or (30 in favour of the 1st 
defendant. 

1 might at once state that I respectfully 
agree wil h the learned trial Judge in most 
of his conclusions on these ten points. 

On the lirst point, l liud on the evident* ( 
that the surviving trustees were ready at 
G a. >i. to begin the election and that, no 
voter was prevented from voting at G a. m., 
though the lirst vote was recorded at about 
G-lb a. m., as the President and the re¬ 
presentatives of the various candidates were 


making arrangements to secure the due 
conduct of the election. As regards the 
closing hour, I am satisfied that the doors 
were not closed before 7 p. M. 

As regards the 2nd objection I am satisfied 
on the evidence that the 2nd defendant, who 
is now dead and who was a partisan of the 
unsuccessful candidate, Yeeraraghavachary 
(the rival of the 1st defendant) left the 
place after 7 r. M. and after the counting 
began, because be knew even before 
the counting that his candidate 
was in a minority and because he (the 2nd 
defendant) was an old and infirm man who 
was tired through a long sitting during an 
excited, hotly contested election. To make 
the presence of an unwilling trustee at the 
final counting an indispensable mandatory 
condition to the validity of an election would 
stultify the whole scheme, and I am clear 
that it is only a directory provision. 

As regards the third objection 1 am unable 
to believe any of the witnesses who speak 
either about the bribery of particular voters 
or about the prevalence of general bribery. 
As the learned trial Judge lias remarked, it is 
so easy to manufacture evidence of this kind. 
No doubt, Prasanna Raglmvn Chary (an old 
election war horse as Mr. T. Rangachari 
styled him) must have taken a great deal of 
interest in canvassing for votes on behalf of 
the 1st defendant. No doubt also, the 
presence of a large number of illiterate 
voters would make it easy to secure votes by 
bribes. If, on account of this latter fact, 
oral evidence, of however weak a kind, about 
bribery having taken place should be 
believed, then in every election under the 
scheme, it must be found that bribery has 
taken place, as evidence not less weak than 
that given in this suit is almost sure to be 
available to the defeated candidate and his 
friends. 1 agree, therefore, with the trial 
Judge that the Court cannot take any account 
of surmises of this kind. That many voters 
got free rides in jufkas to the voting place 
at the expense of tho 1st defendant is r.ot 
denied. No case has been cited to us in 
which the fact of certain voters having been 
carried to the voting booth at the expeuse 
of a candidate lias been by itself held to 
vitiate the election. 

Krishnasivami Ayyangar v. Sivaswami 

Utlciyar (1) turned upon the construction of 

(1)29 M. 100; 15 M. L. J. 449. 
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the rules of that law are in comformity with 


rule 19 of the rules framed by the Local 
Government for the conduct of elections 
under section 7 of the Religious Endow¬ 
ments Act, XX of 1863. That rule 19 pro¬ 
vides that a candidate was disqualified to 
he a member of the committee if he had 
given ‘'consideration” in return for a vote. 
As the candidate in that case admitted that 
he spent money in paying his voter’s train 
fare, cart hire, etcetera , the learned Judges 
held it proved that he had given some 
other consideration to the voters besides 
the expenses of cart hire and train fare 
and that he was, therefore, disqualified. 1 
must state that I not only agree with the trial 
Judge that the plaintiffs have failed to prove 
bribery, but I go further and hold that, in 
my opinion, the evidence tendered by the 
plaintiffs on this matter is false. 

Coming to the fourth question there is no 
reliable evidence that any dead voter was 
personated except one Nagappa Maistry, who 
is proved to have died in April 1911 three 
and a half months before the election took 
place. The 1st defendant’s younger brother 
and agent, Bashyam Iyengar, says that 
there was another living voter, Nagappa 
Maistry, whose whereabouts are now not 
known. I am unable to believe him. I 
have little doubt that somebody who can¬ 
not be now identified personated the dead 
Nagappa Maistry and . voted at the 
election. There is no proof, however, that 
the 1st defendant’s brother had induced 
that unknown person to personate the dead 
Nagappa Maistry. Even if the 1st defend¬ 
ant’s brother had done so, there is-absolutely 
no proof that 1st defendant did so or had 
authorised his brother to do so. The only 
legal result is that the voting card alleged 
to be signed by Nagappa Maistry should be 
discarded and I do not think that the whole 
election becomes invalid on that account. 
The scheme of 1895 does not state that if 
false personations are proved at an election, 
the election should be deemed void on that 
ground alone. 

As a good deal of argument was directed 
to the point, I shall say a few further words 
about it. I am clear that the Common 
Law of England relating to parliamentary 
elections cannot govern the decision in this 
case which relates to the election of a 
temple trustee though, of course, wherever 


“justice, equity and good conscience” they 
might be referred to for the mental satis¬ 
faction of the Jii^dge in India, who finds 
that his decision based on justice, equity 
and good conscience happens to be also in 
accordance with those Parliamentary Common 
Law rules. Section 18 of the Charter Act of 
1862 and section 19 of the Charter Act 
of 1865 ordain that the High Court in the 
exercise of its ordinary original jurisdiction 
shall apply such law or equity which would 
have been applied by the Supreme Court at 
Madras whose powers became vested in the 
High Court. The Charter Act of the 
Supreme Court, clause 26, provided that 
judgment should be given according to 
“justice and right.” It was contended by 
Mr. T. R. Ramaclianclra Aiyar, Vakil for 
the appellants, that according to the English 
Parliamentary Common Law, any act of 
fraud or corruption brought home to a 
candidate or his agent invalidates a Parlia¬ 
mentary election. I shall assume without 
deciding that it is ‘just and right”, so far 
as the candidate himself is concerned, to 
disqualify him if at a temple election he 
had himself been directly guilty of fraud or 
corruption. But I am not prepared to hold 
that, because the 1st defendant's brother 
acting in the 1st defendant’s interests asked 
somebody to personate a dead voter whose 
name by mistake continued to be in the 
list of voters, it is just or right to disqualify 
the 1st defendant without proof that he 
authorized or ratified his brother’s act. I 
think that while it is ‘right and just” to 
treat that vote as not to be counted in the 
1st defendant’s favour, it is not right and 
just to go further. Attainment of sub¬ 
stantial justice is stated to be the end 
which the Supreme Court ought to have in 
view (see section 22 of the Supreme Court’s 
Charter of 1S00). I am clear that the 
speedy attainment of substantial justice 
would not be promoted if the election of a 
temple trustee under the scheme of 1895 

was to be set aside, on the sole ground that 

• 

an agent of the successful candidate without 
authority from the candidate abetted a false 
personation which could have had no effect 
upon the result of the election. In this 
view, I think it will only lead to confusion 
if I refer in detail to the numerous cases 
quoted before us or to the provisions of the 
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numerous Corrupt Practices Acts passed in 

England. 

I shall make only one or two quotations 
as regards the English and American prac¬ 
tice:— Where an election appears to have 
been fairly and honestly conducted, it will 
not he invalidated by mere irregularities 
which are not shown to have affected the 
result, for in the absence of fraud the 
Courts are disposed to give effect to elec¬ 
tions when possible. And it has even been 
held that gross irregularities not amount¬ 
ing to fraud do not vitiate an election.The 

power to throw out an entire division is 
one which ought to be exercised with the 
greatest care and only under circumstances 
which demonstrate beyond all reasonable 
doubt that the disregard of the law has 
been so fundamental or so persistent and 
continuous that it is impossible to distinguish 
what votes are lawful and what are unlawful, 
or to arrive at any certain result whatever, 
or where the great body of the voters have 
been prevented by violence, intimidation, and 
throats from exercising their franchise.” 
Cyclopedia of haw and Procedure, Volume 
XV, pages .*172 and M7M. 

I w Ihdjast Honi/n/h W estern 1 )i vision case 
(-) thirteen cases of personation were 
proved, but the Court refused to avoid the elec¬ 
tion, because none of them were brought home 
to the respondent or his agents, and intimated 
that there was no authority that an election 
would be avoided at Common haw for 
general personation, lingers on Elections, 
\ olurne 11, page .‘>74. 

In the present case the lsi defendant got 
hot votes out ol Idol- voting cards placed 
in the poll box, while \ eeraraghava Chari 
got only 5->2 votes. Kejeeling the voting 
card alleged to he Nagappa Maistrys voting 
card, the 1st defendant had still a majority 
of over 120 over Veeraraghava Chari, (it 

is unnecessary to refer to votes cast for the 
two other candidates as the two together 
got less than 200 votes). 

Corning to the (ifth objection L hold on 
the evidence that it is not proved that any 
absentee voter was personated or that the 
1st defendant's agent abetted any such false 
personation. The trial .Judge seems to have 
held that the personation of one Jiash^am 
lyangar by another Bashyam Jyangar was 
( 2 , (18SG) 4 O’M. & H. 105 at p. 108. 


proved by the evidence. I find myself 
unable to agree that that personation has 
been proved. 1 see no sufficient reason not 
to accept the ‘evidence of D. W. No. 5, who 
states that his son-in-law Bashyam was not 
a voter as lie had gone to Oudh about a year 
before the election and that the Bashyam 
lyangar who did vote was residing in his 
house then and was a voter then. 

As I have found that there was only one case 
of personation of a dead voter, the sixth 
contention, namely that the false persona¬ 
tion votes were so numerous that but for it 
the 1st defendant could not have won the 
majority, falls to the ground. 

AVe come to the seventh objection which 
is that many persons entitled to vote were 
deprived of their franchise by being tol l 
that their names had already been ticked 
off. Under the scheme (paragraph 16) 
after the voting paper has been once ‘ ac¬ 
cepted and passed” by the surriving dharma• 
kartluts no objection could be taken that a 
voting paper is signed by a person other 
than the voter mentioned in it. I think 
that that is the reasonable meaning of clause 
16. The judgment in pursuance of which 
that scheme was drafted is that of Collins, 
C. J., and Parker, J., in Appeal No. 5 of 
181)5 and it contains the following passages: 
“it may be safely left to the dharmakartas to 
decide who are members of the Tengalai sect 
entitled to vote/’ u The headman will be 
useful in identifying voters.” That judgment 
further deprecates 4 delay and expense in 
the conduct of the election” and hence 
disapproved of the suggestion that some 
independent person appointed by the Court 
should be present at the election. The learned 
Judges then say "the scheme should be 
self-working t if possible” and it is better 

.to trust to the good sense and 

right feeling of the dhannakarta and head¬ 
man to show it a fair working trial.” 

Having also in view the 17th paragraph 
of the scheme which provides that the 
surviving dharmakarthas are at their dis¬ 
cretion” to decide whether there had been 
false personation (I take this to mean tnat 
their decision to the best of their judgment 
after honestly and summarily inquiring 
into the matter shall be final) and having 
further regard to section 15 of the scheme 
which provides for the presence of the casta 
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headmen when the dharmakarthas receive each 
vote before accepting and passing it (or 
before rejecting it on objections), I agree 
with the learned trial Judge that the in¬ 
tention of the scheme decree was that it 
is not open to question the validity of a 
vote passed by the trustees without objec¬ 
tion having been raised at the time of their 
receiving it and that it is not open to ques¬ 
tion the decisions given (honestly on the 
objections raised) by the surviving trustees 
by any proceedings in Court. This conclu¬ 
sion is supported, in my opinion, by the 
final words of paragraph 15 of the scheme, 
winch states that the person declared 
at the end of the voting day to have 
been elected should be “deemed to be” a 
dharmakartha of the temple. Even if I 
am wrong in the above opinion and even if 
the persons, who afterwards wanted to vote 
and who were told that their names had 
been ticked off, would have given their 
votes to Veeraraghavachary and had really 
not voted before (it will be seen I am 
making here two large presumptions in 
favour of Veeraraghavachary) it has not 
been shown that it would have affected the 

result which was in favour of the 1st defend¬ 
ant. 

Coming to the 8th objection there was no 
doubt a serious irregularity committed by 
the defendants Nos. 2 and 3 in not taking 
notes of the objections made at the time of 
their receiving the votes, but most of the 
objections are proved to have been at once 
withdrawn. However, clause 17 of the 
scheme does require the surviving dhanna- 
karthas to state and sign each objection with 
their decision. As I have already held that 
their decision is final if come to honestly, the 
requirement that they should state the objec¬ 
tion and their decision in writing can only 
have been intended for the purpose of its 
evidentiary value in case their decision is 
attacked as dishonest in a subsequent suit. I 
ageee with the trial Judge that the 3rd defend¬ 
ant was thoroughly impartial in his con- 
duct of the election and that his decisions} 
ori the objections raised (which decisions, 
according to my construction of the pleadings 
in this case, were concurred in by the 2nd 
defendant) were honestljr come to after sum- 
may inquiry on the spot, which is all that, 
in my opinion, is provided for in the scheme 
fLnd that the omission (though it is a serious 


disallowed, did not 
I would, however, 
trustees for their 


irregularity) to record the objections and 
decisions where the objections were 

invalidate the election, 
give a warning to the 

guidance in subsequent 
elections that m cases of objections which 
are pressed, they would consult their own 
interests and the interests of the devastlia- 

. b > r noting the objections and the 
decisions at once as they ought to do 

according to the scheme. A book containing 
four columns for entering the name and 
number of the voter whose alleged vote is 
objected to, the nature of the objection 
the person or persons objecting and the deci¬ 
sion signed by surviving dharmakarthas can 
be easily opened. 

The ninth objection as to the voting papers 
not having been marked by the voters as 
provided for in paragraph 13 of the 
scheme does not require serious notice. If 
an illiterate voter’s name is written with his 
consent in the presence of the polling offi- 
cers it ism the eye of the law of the same 
effect as a literate voter himself signing 
and as the paper should only be “signed or 
marked by the voter, the signature put in 
by his authorized agent in his presence 
satisfies the requirements of the clause. 

I he tenth and the last objection as to a 
large number of voting cards having been 
placed m the voting box in the absence of 

IS n ° tpr ? ved by any evl 'dence 
worth the name; what happend was that nine 

archakas of the temple who were also voters 
were allowed to remain just outside the 
polling enclosure but within the sight of the 
polling officers and fill up their voting 
cards from there and to hand them in to 
the temple peon (or as'one witness says, to 
one of themselves) who brought and handed 
them to the President. There was no doubt 
a slight irregularity here, as the 13th 
clause of the scheme provides for every 
voter liandmg iu his voting paper directly 
to the dharmakarthas. Of course, if there are 
two surviving dharmakarthas , one voting paper 
cannot be handed in to both the dharmakarthas 
simultaneously. I think that if the voter 
hands jt m to somebody in the presence of 
the dharmakarthas and if that person nt 
once hands it in to thepresiding dharmakartha 
it substantially complies with the ’ 

13 .11 «h. «I, T Having d« pi>5edo £ 5u h “ 

objections I shall make a few general 
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remarks with reference to the observations 
made during the course of the arguments by 
the learned Vakils. 

Mr. T. R. Kamachandra Aiyar expressed 
.surprise that any Hindu should canvas for 
votes to obtain the office of trustee of a 
temple. It is true that according to archaic 
Hindu notions a Hindu ought not at all to be 
anxious for a ilhiu'Diahariha $ place. 1 he Uttra 
Kandaof the Ramayana contains several chap¬ 
ters which are not to be found in many editions 
and are believed by learned scholars (from 
their style and the character of the stories) 
to be later mythological additions to the 
original work of Yalmiki Rishi. In one of 
these chapters (Chapter (if)) there is a story 
of a man having been born in the canine 
species because he as a patriarch (A -nlapaHu) 
had had in his former life to do the duties 
of a temple trustee. The man in the 
animal body was wantonly struck and in¬ 
jured in that body by a In'kshit. The animal 
took its revenge by persuading Sri Rama- 
chandra to appoint his enemy as a hula pat hi 
and the reason the animal (which remem¬ 
bered its past birth) gave was that his enemy 
was sure to sutler future torments in hell, 
it being impossible for the manager of 
temple properties, however honest he may 
be, to escape from grievous sin as a super¬ 
human standard of diligence is required of a 
temple trustee. Rut in these days, those 
archaic, notions owing (it may be as Mr. T. 

R. Ramaehandra Aiyar said) to the decay of 
true religion in the minds of modern Hindus 
do not prevail and Courts cannot disqualify 
a man merely because he was anxious to be¬ 
come the trustee of a temple, trusteeship 
being now a coveted and honourable civil 
office, which gives influence and power in 
the community. 

As regards the scheme itself, the extreme 
democratic view that education and (diameter 
should have no weight, that the vote 
of the most ignorant or the least honest 
should have the same effect as the vote of 
the most highly cultured or the most saintly 
person is, no doubt, lepugnaut to the 
Hindu Shastras. The Hindu society from 
the second stage has been based upon a 
hierarchical system in which the character 
and learning of the persons giving opinions 
v'tro to bo given mreb more weight than 
the numerical strength of such persons. 


In the system of Government also, accord¬ 
ing to Hindu notions, there was a hierarchical 
gradation, the headman of 20 villages x\as 
placed over the headman of 10 villages, who 
was placed over the headman of 5 villages 

who, in his turn, was placed over the headman 

of one village. (See 7th Chapter of Mann, 
Slokas 115 to 117). I might, therefore, be 
permitted to suggest that bribery and 
charges of bribery at elections might be 
considerably minimised if Tangalais who 
cannot sign their names be debarred from 
voting at the elections for a dhonnahartha s 

place. In Athan Satlagapala Chariar v. 
Eluiralli Srinivasa Chariar (3), I have men¬ 
tioned that there are thirty-two sins which . 
should not be committed in a temple and 
I was, therefore, at first inclined to suggest 
that as the bolding of elections within the 
temple premises is certain to lead to the 
commission of several of these sins, the 
scheme might be modified by providing for 
the holding of elections in some other 
place. But as the sins committed during 
the heat of the elections are not more 
heinous than what are being committed in 
these modern days almost daily within 
most temples and as convenience requires 
that the election should be held witlun the 
temple precincts, 1 shall drop that sugges¬ 
tion. 

Mr. T. R. Ramaehandra Aiyar in the 
course of his arguments rather jestingly 
referred to an appeal at once m the temple 
to the presiding deity from the decision 
of the trustees on the question of the irregu¬ 
larities in the election proceedings As¬ 
suming that the deity has not left the 
precincts of modern temples (."hich the 
deity ought to huvo done long ago aceord- 
j„„ to the Thanthra Shastras owing to 
the traffickings and the sins of commission 
and omission now going on in most temples;, 
the holding of the election in the temple 
precincts whore some of the voters a oas 
would be afraid of committing glaring sins 
may lead to a less number of malpractices 
than if the elections were held in somo 

other place. . 1 

In the result l would dismiss the appeal. 

The 3rd defendant will take liis costs out 

(l) IP lad. Cos. 257; (1913) M. W. X- 2SD at p. 30 U 
13 U. L. T. 310. 
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of the temple funds. The 1st defendant will 
get his costs from the plaintiffs, who will 
bear their own costs. 

Napier, J.- -This is an appeal from the 
judgment of the Chief Justice (then Mr. 
Justice Wallis) dismissing a suit to de¬ 
clare that a certain election for the 
vacant office of dharmakartha of the Sri 
Parthasarathi Swami Temple, Triplicane, was 
null and void. The plaintiffs are worshippers 
and voters. The first defendant is the person 
elected. The 2nd and 3rd defendants are 
the surviving dharmakarthas ; and the 4th 
defendant is a dharmakartha elected to fill a 
subsequent vacancy. The allegations on 
which the suit is founded are to be found in 
paragraph 15 of the plaint and fall under 
eleven heads. The first two relate to the 
time when the polling commenced and was 
concluded. The 7th ~ complains that the 
illiterate voters did not affix their marks to 
their voting papers with their own hand. 
The 8th charge is that the acting amin 
brought a large number of voting cards and 
threw them into the voting box to swell the 
votes in favour of the 1st defendant. The 
9th charge is that cards forged by the 1st 
defendant were used instead of the proper 
voting cards . The 10th alleges that persons 
who desired to vote for other candidates were 
kept away by the intimidation of the parti¬ 
sans and agents of the 1st defendant, and the 
last that the 3rd defendant conspired with 
the first defendant to bring about false 
personation. The learned trial Judge has 
dealt with these various allegations, and 
found that such of them as impute improper 
conduct to the 1st and 3rd defendants are 
false and that the others which relate to the 
procedure of the election are either false or 
immaterial. I entirely agree with the view 
taken by the Judge and have nothing to add 
to the reasons given by him. 

The remaining allegations charge bribery, 
shutting out of votes, refusal to note objec¬ 
tions and personation, and a further complaint 
is made in this Court that the learned Judge 
refused to allow the plaintiffs to call witnesses 
to establish this last charge and prove that 
other persons had voted in their names. 

Dealing with the last point first, the 
learned Judge held that, after proper inquiry 
had bet n made by the dharmakarthas and a 
vote accepted in the name of a particular 
person, that vote could not be removed and 


that, therefore, it was useless to offer evidence 
that the person really entitled to vote did not 
vote. This decision is based on the langu¬ 
age of rules lb and 1/ of the scheme, which 
provide that a voter shall also be entitled to 
bring instances of personation to the notice 
of the surviving dharmakarthas , that on any 
objection being taken they shall mark such 
voting paper, enquire into the matter and 
either allow or disallow such vote at their 
discretion and shall state and sign each such 
objection with their decision thereon, ' but 
that no such objection shall be taken after 
the voting paper has been once accepted and 
passed by the surviving dharmakarthas. It is 
contended by the respondents that the view 
of the learned Judge is correct and that the 
surviving dharmakarthas were a judicial 
tribunal created by the Court, whose decision 
in the absence of fraud could not be reviewed 
The . appellants contend that the careful 
provisions point to the conclusion that the 
evidence should be recorded for the purpose 
of being considered by the Court. 


-A- II V 


iCiy oil two cases 


Court, Secretary of State for India v. Venkate- 
sain Xaidu (4) and Xataraja Mudalian v. 
Municipal Council of Mayavarani (5) and 
a decision of the Bombay High Court in 
Bhaishankar v. Municipal Corporation of 
Bombay (6). In my view these cases do not 
support their contention. The case of Secre- 
tary of Slate for India v. Venkatcialu Xaidu 

(4) decides that, whereby Statute a person 
is disqualified from being a Municipal Coun¬ 
cillor when lie lias been guilty of an offence 
which in the opinion of the Governor in 
Council unfits him for the post, lie cannot 
hold it. The words “in the opinion of the 
Governor in Council” are conclusive and the 
Courts have always refused to substitute 
their opinion for that pi ovided in the Statute, 
lhe ease of h ataraja Mudaliar v. Municipal 
Council of Mayacaram (5) decides that the 
slatusof a Municipal Councillor is the creation 
of Statute and that creation is subject inter alia 
to the eoidition imposed by the election 
rules, that when an order is properly rm^sed 

it cannot be 

questioned in the Courts. The position here 


(1) 30 M. 113; 1 M. L. T. 435. 

(5) 12 Ind. Cns. 311; (1911) 2 41. W. X 
L. T. 219; 21 41. h J. 873. 

(6) 31 B. 604; 9 Bom. L. R. 417. 


233; 10 M. 
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is entirely different. The persons who sought 
to vote and to be allowed to give evidence 
that the votes purporting to be in their 
names were not their votes, were persons who 
were worshippers of the temple and as such 
prim a facie entitled to elect the dhannahirtlm. 
The scheme settled by the Couit did not 
create their right. 

All that the scheme purported to do was 
to limit the exercise of that right to a certain 
number of such persons: so that not only was 
their status not created by Statute, but it was 
not created by the decree. The case of Bhai- 
shaukae v. Municipal CnrpuratioH of Bombay (6) 
was one under the Bombay Municipal Act of 
DSN'S which provided by section 3d that the 
Chief Judge of the Small Cause Court should 
exercise jurisdiction to determine the validity 
of a contested election and provided also 
that his order should be conclusive and that 
every election not challenged before him 
should be deemed to have been to all intents 
and purposes a good and valid election. Here 
again is a statutory body created and sole 
jurisdiction conferred upon a particular 
Court, and nothing could be clearer than 
the language of section 33. 1 entirely agree, 

if 1 may say so with respect, with the 
language of the learned Chief Justice on 
page tiUl): “in such a case there is no 
ouster of the jurisdiction oi the ordinary 
Courts, for they never had any; there is no 
change of the old order of things; a new 
order is brought into being.” Applying 
this test to the present case, it is clear how 
different the conditions are; for here tho 
Court which passed a decree is being asked 
to decide whether a person whose rights 
have been declared by that decree has 
suffered a violation of those rights, and it 
is sought to oust its jurisdiction by the 
language of the decree. It was not con¬ 
tended that the Court could not interfere 
if the President settled a list in violation of 
rule 10, or on an alleged violation of rule 15, 
but reliance was placed on the words at 
their discretion” in rule 17. I pointed out 
in the course of the argument that the 
words were meaningless and Mr. Kangachari 
suggested that they meant, to the best of 
their judgment. If that is to be accepted, 
the case for tinality on the words goes for 
Courts that do not interfere with discretion 
and are not so limited in cases of error. 


• Further, in my view the respondents 
have advanced an argument which is fatal 
to their case. Admittedly the jurisdiction 
was to have been exercised by- the surviving 
dhanaaUrthas. It is clear on the evidence 
that it was exercised by the President 
alone. Where a judicial tribunal com¬ 
prised of two persons performs its 
functions by one only, it seems clear 
that its decision is a nullity, and in that 
view the decision would have to be ignored. 

But I agree with the contention of the 
appellants that the dharmarkarthas were 
not created a tribunal by the decree, but 
as it was necessary that some one should 
give a decision on questions of this sort, 
they were invested with that duty, but the 
Court had power to review their decision. 
Admittedly the president did not conform 
to the regulations laid down in rule 1^ in 

that he did not state and sign the objection 

in respect of objections disallowed. In my 
opinion the double illegality of the proce¬ 
dure is fatal to the decision of the 1 resi¬ 
dent, and also in my opinion the learned 
Judge should have admitted the evidence 

sought to be adduced. 

I think, however, that this illegality 
does not invalidate the election. lor 
reasons which will be given later I hnd 
no authority for the proposition that 
personation by itself has this effect and it 

is certainly not so provided in the scheme. 

The proper course in my view is to stri e 
off tho number of votes proved to have 

been given by personation. In th» 

the learned Judge having declined to admit 

the evidence, it is impossible to say how 
many cases of personation there were. Hut 
on the allegations of the plaintiffs there weie 
not more than fifty. At the highest, there- 
fore, they will he entitled to have fifty 
votes struck off from the successful candi¬ 
date’s votes ; and as he had a major.ty of 
more than one hundred, the doing of this 
will not affect the result. Ibis objectioi, 

therefore, fails. •. 

The next allegation is that of genera 

bribery. 1 am not satisfied that general 

bribery has been proved ; and even if it liaa 

been established to a certain extent, but 

had not been brought borne to an agent ot 

the candidate, I should hold that it 

would not invalidate the election. The point 
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was considered by the Court of Common 
• Pleas in Woodward v. Sarsons (7). It was 
a case stated under the Corrupt Practices 
Municipal Elections Act of 1872, 35 and 
36 Vic., C. 60, section 15. The judgment of 
the Court was given by Lord Coleridge, Chief 
Justice, and on page 743 the following pro¬ 
position is stated: “ What is the true state¬ 
ment of the rule under which an election 
may be avoided by the Common Law of Parlia¬ 
ment ? ” and they answer it as follows :—“ if 
the election was so conducted that the tri¬ 
bunal, which is asked to avoid it, is satisfied, 
as matter of fact, either that there was 
no real electing at all, or that the election 
was not really conducted under the subsist¬ 
ing election laws. As to the first, the tribu¬ 
nal should be so satisfied, t.e., that there was 
no real electing by the constituency at all, 
if it were proved to its satisfaction that 
the constituency had not in fact had a fair 
and free opportunity of electing the candi¬ 
date which the majority might prefer, and 
this would be so if a majority of the electors 
were proved to have been prevented, from 
recording their votes effectively according 
to their own preference, by general corrup¬ 
tion ” and by other means which the 
Court indicates. The learned Judges 
state that this is the result of comparing 
the judgments of certain Judges appointed 
by Statute to hear election petitions with 
judgments which express the grounds of 
the decisions in Parliament in older cases. 
One thing is clear from the observations of 
the Court, that prior to the statutory 
provisions this was the general rule 
adopted by the House of Commons. It 
is this rule which is called “ the Common 
Law of Parliament,” a phrase the utility 
of which must not conceal the fact that 
Parliament acted in the exercise of an unfet¬ 
tered discretion and that no Court had any 
jurisdiction to adjudicate on the question. 
It is urged that the rule adopted by Parlia¬ 
ment is one which this Court can safely 
follow in applying the principles of equity 
and good conscience. I think that there is 
force in this contention. The difficulty is, 
however, to define the limits of so elastic 
a rule. Dealing with the present case, I am 
clearly of opinion that the facts proved do 
not establish that the majority have been 

(7) 10 C. P. 733; 44 L. J. C. P. 293; 32 L. T. 867. 


prevented from electing the candidate they 
preferred and I think it unnecessary to go 
into the finer distinctions referred to by the 
eminent Judges in that case. It is contended 
by the appellants that some cases of bribery 

have been brought home to agents. The 
cases have been very carefully examined 
and I need say no more than that the great 
majority of them are not proved. I am 
inclined to think however, that two of them 
are established. I do not think it necessary 
to deal with them specifically, because in 
my view that is not enough. Mr. T. R. 
llamchandra Aiyar sought to establish that 
one case of bribery brought home to an agent 
would invalidate the election. His junior, 
•who first appeared, endeavoured to base that 
argument on present Parliamentary Elec¬ 
tion Law. It is only necessary to observe 
that that law is the creature of Statute. 
Mr. Ramachandra Aiyar relies on older 
authority. He has invited our attention to 
a passage in Blackstone’s “ Commentaries 
on the Laws of England ” (6th Edition 

f V 4) V0, » {.PM. 179. The passage is £ 
follows: The first instance that occurs 

of election bribery was so early as 13 
Elizabeth, when one Thomas Long being a 
simple man and of small capacity to serve 
in Parliament acknowledged that he had 

given the returning officer and others of the 

borough for which lie was chosen four 
pounds to be returned member and was for 
that premium elected. For this offence the 
borough was amerced, the member removed 
and the officer fined and imprisoned. ” ft 
is not clear from the language used just 
above this passage whether this case was 
one under a statutory provision or not 

I am inclined to think that it was not, and 

that it was a case in which the House of 
Commons exercised its right to keep that 
body pure. The case was, however, a very 
bad one. The member had given the 
returning officer and the persons who 
controlled the election a sum of money 

and he was for that premium elected. That 

phrase can only mean that the election 
was the direct result of the payment ; and 
bearing in mind that up to 1832 ’ seats 
in the House were largely in the gift of 
certain persons of position, it is clear that 
in this case the member bought practically 
the whole constituency. This C a<=e is 

therefore, no authority for the proposition 
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that a single case of bribery will invalidate 
an election. I do not think that the 
language of the learned Editor of the 
title on Elections in Volume XII, Halsbury s 
Laws of England, puts the case any higher 
than that. 

Nor do I think the rules of equity and 
good conscience make it necessary for us to 
declare an election void because the agent of 
a candidate has been guilty of one or two 
acts of bribery. Bribery is stated to be an 
indictable offence at Common Law ; and it 
is suggested that within the original crimi¬ 
nal jurisdiction of the High Court it may 
still be an offence. But even if that were 
so, agency cannot be imputed in the case 
of 5 a crime, nor should it be presumed, 
unless the bribery by the agent is very 
extensive or other circumstances bring it 
home clearly to the authority of the candi¬ 
date. For these reasons I am of opinion 

that this objection fails. 

The last objection is that instigation to 
personation is proved against one of the 
agents. There is one strong case 
of personation, namely, that of Nagappa 
Maistry. But in spite of the arguments 
addressed to us by appellants’ "\ akil, 1 am 
not satisfied that direct fraud is brought 
home to the candidate's agent in this case. 
He did not bring the voter to the polling 
booth. What he did was to identify him 
there. It is argued that he has himself 
admitted that he knew the voters personally. 
That is so ; but that does not eliminate 
the possibility of a mistake. Even if it 
were established, I am not prepared to 
hold the candidate responsible. Reliance 

is placed on the language used by 
the Editor of the title “ Elections ” in 
Volume XII of llalsbury\s Laws of England, 
page where the decision in the 

Glancestnr case (8) is relied on as establishing 
the proposition that, if it is once shown that a 
candidate has employed an agent who is 
capable of doing such a thing as persuading 
another fraudulently to personate and 

obtain a vote, that candidate must suffer 
the penalty for having trusted such a 
person. The proposition is certainly very 
broad. The case was one after the passing 
of-the Ballot Act of 1872 which defined 
and punished personation, and in the 

absence of the reported case 1 am not 

(8) (1873) 2 O’M. & II. 59 at p. 03. 


prepared to accept that doctrine as being 
conformable to equity and good conscience. 

I have now disposed of all the objections 
and on the facts found the appeal fails. 
If the voting had been closer the result 
might have been otherwise and I am con¬ 
strained to observe after going through the 
whole of the evidence, in this case that the 
scheme does not seem to have realized the 
hopes of the Court that passed it. Each 
election has been followed by a suit and gener¬ 
al bribery and personation is freely alleged, 
Such allegations are hard to establish and 
may on the other hand be invented. But 
the fact that they can be so freely made is 
due to the fact that a large percentage of the 
electorate is illiterate, ignorant and easily 
imposed upon. I have grave doubts whe¬ 
ther a body of that sort is best suited to 
elect the dharmaliartha of a temple. 

The appeal will be dismissed with costs 

as ordered by my learned brother. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 40 of 1914. 

January 16, 1915. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt, 
BACHC1IA and others—Plaintiffs - 

Appellants 

versus 


SHI AM LAL and others— Defendants— 

Respondents. 

Ta/.ift placed at a place by mutual consent —No 

absolute right acquired. > . 

Where n tazia was placed on a particular land for 

many years by mutual consent of both the Hindu 
and the Muhammadan population of the locality, no 
absolute right was thereby created to put tho 

tazia on that land. [p. 023, col. L] . v 

Mam man v. Kuar Sen , 16 A. 178; A. W. N. (1894) 

12. distinguished. 


Letters Patent Appeal from the decision of 
Mr. Justice Chamier confirming ft decree of 
the Additional Subordinate Judge of Allah¬ 
abad, confirming that of the Munsif. 

Mr. llama Kant Malaviya, for the lie- 

spondents. , . 

JUDGMENT.—This appeal arises out of 

a suit in which the plaintiffs claimed that 

they were the Muhammadan residents of a 

lmmlet known as Rasulabad and that they 

had a right to place their tiizicis on a 
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particular platform in front of the house 
once owned by one Mohan. It appears that 
for many years the Mussulman population 
and the Hindus had a perfectly friendly 
arrangement as to where the tazias should 
be placed and that by mutual consent the 
tazias were placed on the platform referred 
to in the plaint. This land has now be¬ 
come the land of the Government. Close 
by a Hindu temple has been built. There 
is nothing whatever to show that the 
building of this temple was in any way a 
hostile act on the part of the Hindus. A 
new place was agreed to by the majority 
of the residents as to where the tazias 
should be placed. But the change seems 
to have been objected to by a few persons. 
They seem to have called to their assist¬ 
ance the Mussulman residents of other 
neighbouring villages, who had nothing to 
do with the hamlet. Both the Courts 
below have found that the arrangement 
about the tazias was an arrangement come 
to by mutual consent. In our opinion an 
arrangement of this kind founded on 
mutual consent could never become an 
absolute right and that the case, therefore, 
is not governed by the ruling in Mam man 
v. Kuar Sen (1). We are bound in second 
appeal by all findings of fact. Abdul 
Samad, appellant, who has appeared and 
argued the case on the point says that the 
Munsif made a mistake in thinking that 
he had ever stated in his deposition that 
he had got the permission from Mohan. It 
may be that Abdul Samad did not ask the 
permission of Mohan, but it is nevertheless a 
finding of the Court that what was done was 
done by mutual consent of all parties. The 
plaintiffs, therefore, have no legal right which 
they are entitled to enforce. We think it 
a very greati pity that the inhabitants of 
this village should not live amicably to¬ 
gether as they used to do in the past. We 
think that if there had been a little good 
temper displayed, therewould be no quarrel 
between the residents. We hope also that 
in future the good relations which pre¬ 
viously existed may be restored. We see 
no reason to differ from the view taken by 
the learned Judge of this Court and we 
dismiss the appeal. This now finally 

(1) 16 A. 178; A. W. N. (189D 12. * 


decides the question between the parties, 
and we direct that each party to pay their 
own costs of this appeal. 

Appea l dism issed. 


CALCUTTA HIGH COURT. 

Civil Suit No. 1 of 1914. * 

July 20, 1914. 

Present: —Mr. Justice Chaudhuri. 

In ie BALCHAND SURANA— Insolvent 

Petitioner. 

Insolvents Act (11 <$'* 12 Viet. C. 21), 86— 

Insolvent absent—Judgment entered up under the 
above section. 

After due notice being served by the Official 
Assignee, an insolvent failed to appear at the 
hearing. Judgment was thereupon entered up 
against the insolvent under section 86 0 f the 
Indian Insolvents Act. 

EAClt). One Balchand Surana was 
carrying on a business in piecegoods in the 
Pagayputty in Calcutta in co-partnership 
with one Hazarimull Surana under the 
name and style of Messrs. Balchand 
Surana. On 21st August 1900, Balchand 
hied Ins petition in insolvency and filed 
his schedule on 5th February 1901. The 
other partner Hazarimull filed his petition 
in insolvency on 21st February 1901 
when the usual vesting order was made’ 
and the two matters were amalgamated 
under the direction of the Court, These 
matters came on for hearing on 11th 
February 1905, when Hazarimull got his 
discharge, but Balchald did not appear to 
get his discharge. 

The matter rested at 
long time, when one 
brought a suit against 

High Court, being Suit No. 409 of * 1914 
and it was discovered from the affidavit of 
the said insolvent Balchand filed i n 
that suit that “he had been acting 
as a broker of many respectable firms 
for a long time and was paying a 
license of Rs. 50 a year and that besides 
acting as such broker he had started a 
business of commission ageuts and as such 
agent he had to deal annually with goods 
wihin about 8 to 10 lacs and that he had 
properties in Bik anir worth many times over 

•Taker, from 19 C.W.X. 433 


that stage for a 
Koramull Boooha 
Balchand in the 
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tV»e alleged claims of the plaintiff and it was 
wholly unfounded that he should not he in a 
position to meet any claim of the plaintiff, if 
he would he able to substantiate any. All 
this time Balchand and Kora mu 11 were 
working as brokers in co-partnership and 
Balchand had tiled a suit in the Small Cause 
Court of Calcutta being Suit No. 4061 of 1914, 
for the recovery of Ks. 561-4 due to him for 
brokerage against one ilarnckchaiid. 

A creditor in collusion with Balchand filed 

a petition before Chitty, J., to dismiss the 
insolvency matter so that Balchand might get 
the amount from the Small Cause Court, 
when the decree would he made. The petition 
was withdrawn on the opposition of one of the 
creditors. 

A similar petition was made by another 
creditor Matichand Tatkamull in collusion 
with Balchand, before Chaudhuri, J.,on the 
21th June 1911, and it was pointed out that it 
was not in order, as no notice of the application 
was given to the creditors and none but the 
insolvent had the right to make such applica¬ 


tion. 

The matter was adjournel to 7th July, and 
it was directed that notices slioul 1 he given to 
the creditors in the meantime. When the 
matter came up on the 7th July, it was urged 
on behalf of one of the creditors that the 
petition should not he dismissed at that stage, 
but a decree should he passed against the 
insolvent, as aec< rding b» his own statement 
in the affidavit mentioned above, lie bad 
sufficient assets in his hands to pay his debts 
in full. The Court was of opinion that the 
Official Assignee was the proper party to move 
the Court for a decree, and accordingly an 
application was made by the Official Assignee. 

Mr. S. It. I hiss appeared on behalf of the 
Official Assignee and submitted that the 
insolvent persistently refused to appear in 
spite of the notice of the ()fficial Assignee sent 
to him by registered post. Then he cited the 
cases hi re C. It. Ijinjlish (1) and In the 
mallei of Manual It rani Costello (2) ami 
asked for the order to enter up judgment 
against the insolvent under section b6 of the 
Indian Insolvents Act. 

J 1’ I)(jM KNT.-- Let the judgment be en¬ 
tered up against tin* ins* Ivent .Balchand 
Surana in this Court in itsm iginnl jurisdiction 
in the name of the Official Assignee for the 


(0 7^.1. U. 378. 

(2) 8 B. L. R. App. 57. 


amount of the debts mentioned in the schedule 
tiled herein and costs of this application be 
paid out of the assets of the estate. 

Order accordingly. 

Messrs. Ncugie Y De, Attorneys for the 
Official Assignee. 


MADRAS HIGH COURT. 

First Civil Appeal No. 203 of 1908. 

February 10, 1915. 

Present : Sir John Edward Power Wallis, Kt. 
Chief Justice and Mr. Justice, Hannay. 
MAHAMAD JALLALDEEN MARAKA- 

YAR AMD OTHERS—DEFENDANTS— 

Appellants 

versus 

VIJAYASWAMI alias MUTHU VIJAYA 
RAGHUNATHA ANNASWAMI 

THEVAK, DECEASED, AND OTHERS—PLAINTIFFS 

—Respondents. 

Madras Civil Court* Act (III of 1873J, 14 Sntis 

Valuation Act (YU of 18S7J, *. 8—Court fees Act (Vllof 
1870), s. 7 (A)—Suit to redeem mortgage—Amount due 
under mortgage determines jurisdiction—Loner Court 
erroneously yultiny higher value—High Court , power 
of, to revise. 

In a suit to redeem a mortgage, it is the amount 
of the principal debt that should he taken into 
account in determining the jurisdiction under tho 

Civil Courts. Act. [p. (5i5, col. ' .j 

The fact that the lower Court has fixed a particular 
valuation and levied Court-fee on it, does not pre¬ 
vent the High Court from revising it and fixing tho 
proper valuation, j p. 825, col. 1 ] 

Znnorin of Calicut v. Surya Narayana Bhatta , 5 M, 
284- Ijjatulln Jihuyun v. Chandra Mohan Bannerjee , 
34 C. 05 k 6 C. L. J. 255; 11 C. W. N. 1133, dis- 

t inguished. 

Vasudeva v. Madhava , 1(5 M. 32(5, followed. 

Appeal against the decree of the Court 
of flic Subordinate Judge of Madura East, 
in Original Suit No. 18 of 1900. 

Mr. C . U. A nanth a Krishna Iyer, for the Ap¬ 
pellants. # 

Messrs. N. Siiuivasa Iyengar and S. Desika - 
chariar , for the Respondents. 

JUDGMENT.—A preliminary objection 
is taken tlmt the appeal lay to the District 
Court and not to this Court. The suit 
was to redeem a mortgage, and the amount 
of the principal debt was Rs 3,899-4-0. Prior 
to tho enactment of the Suits Valuation 
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Act, 1887, it was held in Zamorinof Calicut v. 
Sun/a N a my ana Bhatta (1) by a Full Bench 
of this Court following earlier decisions tlmt 
under the provisionsof the Madras Civil Courts 
Act, the method of valuation prescribed by 
the Court Fees Act for suits of this 
description ought to be followed in ascertain¬ 
ing the valuation of the suit for purposes 
of jurisdiction. The Suits Valuation Act 
has not fixed any method of valuing such 
suits, nor has it apparently enabled such a 
method to be prescribed by rule. Consequently 
the authority of the decision in Zamorin of Calicut 
v. Surya Nar ay ana Bhatta (1) isin effectual,and 
the amount of the principal debt must be 
taken as determining the jurisdiction under 
the Civil Courts Act. The suit, therefore, 
lay in the Subordinate Court and the ap¬ 
peal lay to the District Court. The Subordi¬ 
nate Judge erroneously insisted on the pay¬ 
ment of a Court-fee on Rs. 7,218 6-11, the 
total amount payable on redemption, and 
the plaintiff paid the deficiency. The ques¬ 
tion then is whether this has deprived the 
District Court of jurisdiction to hear the 
appeal and conferred it on the High Court, 
hollowing the decision in Vasudeva v. 
Madhava (2), I think it has not. A refer¬ 
ence to the printed papers shows that in 
that case the District Munsif erroneously 
returned a plaint in a redemption suit as 
beyond his jurisdiction, although it was properly 
valued on the principles laid down in Zamorin 
of Calicut v. Surya Narayana Bliatta{ 1). The 
plaintiff accepted the valuation and filed 
the suit in the Subordinate Court and 
the Subordinate Court entertained it, no 
doubt, on payment of the appropriate Court- 
fee. It was held by this Court that the 
appeal lay nonetheless to the District 
Court, although the suit had been valued 
by the Subordinate Court at over Rs. 5,000. 
This appears to be a direct authority in 
support of the objection. 1 he decision in 
Ijjatnlla Bhniyan v. Chandra Mohan Ban- 
nerjee . (3) related to a case in which the 
plaintiff was authorised to make a tentative 
valution under section 50 of the Code of 
Civil Procedure and Mookerjee, J., express¬ 
ly confined his decision to such cases, and 
abstained from expressing any opinion on a 
case like the present. The objection is 

(1) R M. 2 C 4. 

(2) 16 M. 326. 

•' (3) 34 C. 954j 6 0. L. J. 255: 11 C. W. N. 1133. 


allowed with 
returned for 
Court. 


costs and the appeal will be 
presentation to the propel’ 

Appeal returned. 




MADRAS HIGH COURT. 

Appeal No. 119 of 1912, 

February 15, 1914. 

Present :—Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

POTHI NAICKEN", minor, through his next 
friend K. N. P. R. NARAYANASAMI 
N AIC KE R —Plai nti ff—Appe l lant 

versus 

R. NAGANNA NAICKER and other 
Defendants—Respondents. 

Hindu Laic — Partition—Document effecting severance 

in status, if requires registration—Declaration bg mem. 

oer to it re separate, if enough to create a sere ranee — 

J nicer of mother to enter into partition on behalf of her 
minor son. 

Per Sankaran Nair, J., (< Oldfield , J. contra.)—A docu¬ 
ment merely creating a severance in status amon«* 
tlie members of a joint Hindu family does not fall 
within the provisions of the Registration Act requir¬ 
ing registration. It does not in itself create an 
interest in property and if any is created, it is by 
operation of rules of Hindu Law and not hy 
virtue ot the instrument, [p. 630, col ] 1 

x J nZ'ri-<™Z v - Bjs " 3Ia) ’ 0A - 108 (*'• B.)i A. w. 

1,' .V fB^maswamif Iyer v. Thirupathi Naik , 
7~ t'handaran v. Vulliamma, 

Vr xi • 2 ,T * 130; Xttrayannn Chefty v. 

S Ind * Cas * 21 M. L. J. 44; 9 M. 

L l. 14-; 3o M.63; Upendra Hath Banerjee v. Umesh 
C hand a r Bauerjec y 6 Ind. Cas. 346; 15 C. W. N. 375: 12 
L. L. J. 2;>, referred to. 

Per Oldfield, J .— A document which effects a 
sc\eranee in status is not admissible to establish 
partition as regards immoveable property without 
registration, though it may he operative as regards 
moveables, [p. 631, cols, i & 2.] 

Per Sankaran hair, J .— It is open to a member of 
an undivided family governed by the Mitakshara Law 
to effect a separation between himself and the other 
members of the family by a declaration to that effect 
made to other members, but the declaration must bo 
clear and in such a form that it is not open to him 

afterwards to say that lie still continues to be a 
member, [p. 628, col. 2.] 

Suraj Narain v. Iqbal Harain, 18 Ind. Cas. 30; 13 
19 k 17 C. W. N. 333; 11 A. L. J. 172; (1913) 

M - ^ 183 ; 17 C. L. J. 288; 24 M. L. J. 345; 35 V 
80; 15 Bom. L. R. 456; 16 O. C. 129; 40 I. A. 40 
followed. * ’ 

Bulnkee Lai v. Musammat Indurputtee Kowar, 3 W. 

R. 41; Musa mm at VatoKoerx Rowshun Singh, S W. 

R. 82; Ram Dhyan Koonwar v. Musammcit Phoolbas 
Koner, 14 W. R. 340 ; Raghubanund Doss v. Sadhu 
Chm;i Doss 4 C. 425; 3 C. L. li. 534; 2 Shorn, I.. R. 
113; Radha Churn Doss v. Kripct Sindhu Doss, 5 C 
474* 4 0. L. R. 4*28, referred to. 
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Surtn r>' 0 )wm 3 [ahlri v. Xnra.<i»ihuh( Maish’i, 25 M. 
140 at i>. 156: 11 M. T>. .T. .453, Thinuhnjulhnpnni 
K< 111 < 11<1 >’ v. Iioffh iiiintha h<i)i<)i<i 01 Tn<l. I ns. 000; 

21 M L. J. 210: 0 M. L. T. 421; (1011) 1 M. W. N. 
220: 05 M. 200, not followed. 

The differences Let.ween the joint tenancy 
Kmrlisli Law and the* joint Hindu family as known to 
Milnkshrra 1 aw pointed out Ti>. 020, col. 2.] 

FVr Snnl;nrnii Xun' and Ohljirl'l, ,1,1. — here an 
uncle and his minor nephew formed mem hers of an 
undivided Hindu family, the mother of the minor is 
competent to consent, to a partition on his behalf 
with his uncle. The fact that the uncle was at the 
time of consent very ill and about to die will not 
vitiate the consent, and the law will not recognise the 
contingency or probability of a person’s death as a 
reason for not consenting to a demand for partition 
which a person is entitled to claim, [p. G28, col 1, 
p. 030, col. ?.] 

Appeal against the decree of t.lie District 
Court of Madura in Original Suit No. 12 of 
1910. 

Messrs. K. Sriuiro.nl Iyengar and A. 
Krislmasami 7yei\ for the Appellant. 

Messrs. S. Srinivasa Iyengar and 0. S. 
Rarnarhandm I nor, for the Respondents. 

JUDGMENT. 

Sankaran Nair, J —Tin’s is an appeal by 
the plainti 11 from a decree passed by the 
Subordinate Judge of Madura, dismissing bis 
suit for a declaration that a partiiion-deed 
alleged to liave been executed between the 
deceased Subba Naicker, bis paternal uncle, 
and Nngammal, tlie mother of the minor, 
plaintiff acting on bis behalf, on the 8th 
December 1907, and a Will alleged to have 
been executed by Subba Naicken on the 9th 
December 1 DC7 are not genuine; and in the 
alternative, that, they are invalid and in¬ 
effective to affect the plaintiff's right of 
survivorship to the joint family properties. 
Ramasami Naick, the plaintiff’s father, and 
Subba Naicken, bis brother, wore undivided 
brothers. Ramasami Naick died on 27th 
December 1900 leaving bis widow, Nagam- 
mal, and a minor son the plaintiff. Sho 
continued to live in the family honso with 
Subba Naicken. On tDo 7th December 1907 
she executed a power-of-attorney in favour of 
her s(t)nlnnu11ii, Ramasami Naicken, who is 
defendants’ 2nd witness. The power-of- 
attorney was executed in order to effect a 
division of her son’s share of the joint family 
property with Subba Naicken. The partition, 
however, was not carried out. Subba Naick 
was ill for some time and be went to Mallan- 
kinar, the village of bis brother-in-law, 
Kuppusami Naicken, in December 1907. A 
telegram was sent to the Sub-Magistrate of 


Aruppukottai by one Vyravan A sari, P. W. 
No. 5, to the effect that Kuppusami Naicken 
bad carried away the properties of Subba 
Naicken which were deposited for safe custody 
at Aruppukottai. The Station House Officer 
went to Mallnnkinar and took a statement 
from Subba Naicken on the 4th December, 
Subsequently the Magistrate also came to the 
village and took another statement on the 
7th. Subba Naicken went back to liis 
village, Ramanujapuram, and died there 
either on the night of the 9th or on the 10th. 
The partition-deed is dated 8th. It consists 
of two parts Exhibit III and Exhibit Ill (u). 
Exhibit III recites that ns the family pro¬ 
perties valued at Rs 80,000 bad been divided 
in the presence of Pauchnyatdars into two 
equal moieties, “ Our • connection shall here¬ 
after be only by relationship, but we shall 
have no monetary concern in respect of 


these properties, ” It purports to have 
been signed by Subba Naicken and by 
Nagammal by affixing her mark. It is 
attested by 12 witnesses aid by the 

writer. Attached to that Exhibit III are 
certain sheets of paper which contain the 
schedules of propeities. They are admit¬ 
tedly not signed either by Subba Naicken 
or Nagammal. They are attested by about 
fifteen witnesses. The District Judge has held 
that Exhibit III was signed by Subba 
Naicken and Nngammal, that Exhibit III 
GO was not written in Subba Naicken s 
life time and, therefore, no effect can he 
given to it : and he finds, therefore, that 
Kxhil.it 111 effects only a division in status. 
He finds the Will is genuine, but it, is 
inoperative because tliero was no partition 
of properties before tlie death. He aceoi - 
ingly dismissed, the suit. After Subba 
Naicken’s death the Will was presented for 
registration and though the Registrar found 
that Exhibit III was genuine, be was of 
opinion that under the provisions of the 
Registration Act the document could not 
ho registered as it did not contain any 
particnlnrs of properties. A suit was then 
filed (Original Suit 26 of 1909, Subordinate 
Court of Madura) to get the document 
registered. The Snboidinate Judge and m 
appeal the High Court held that Subba 
Naicken's widow was not competent to present 
the document for registration, tbe^ Regis¬ 
trar was right in refusing to register the 

document. Tlie lust question that arises 
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for determination is whether Exhibit III is 
genuine. The evidence adduced on behalf 
of the defence shows that about ten days 
before Subba Naick’s death he went to 
Aruppukottai where lie had kept some 
property in an iron safe and his cash box 
in charge of one Sankara Kumara Pillai. 
He was accompanied by the plaintiff’s 
mother, Nagaromal, P. W. No. 1 his own wife 

Seethammal, D.M r . No. L, plaintiff,Nagammal’s 
brother, P. W. 6, and Kuppusami Naicken 
who is Seethammal’s brother. He went to 
Mallankinar for treatment taking the safe 
with him. There the Station House Officer 
and Sub-Magistrate came to him and took 
certain statements from him. After they 
left he told his friends and relatives that 
even during his life-time his enemies were 
creating trouble and, therefore, it was in 
the interests of all parties that there should 
be a partition. Nagammal had in the 
meantime left for Rinianujapuram. She 
came back to Mallankinar. According to 
Ramasami Naick, Subba Naick had sent for 
her and told her that there would be trouble 
about her son’s property after his death and 
she had better effect a partition. Nagammal 

to tins. Certain persons wore 
.sent for and the partition-deerl, Exhibit III, 
was drawn up. Subba Naick signed it 
and Nagammal touched the pen, the writer 
writing her name. After that the lists, 
Exhibit III ( a ), were prepared but Subba 
Naick and Nagammal did noc sign, as the 
former said as it was panchayatdms that 
divided the property, it was enough if they 
signed and they alone accordingly signed. 
There is considerable body of evidence in 
support of this case. Seethammal, the 
widow of Subba Naick, D. W. No 1, Rama¬ 
sami Naicken, D. YV". No. 2 whose son is married 
to plaintiff’s sister and who evidently en¬ 
joyed the confidence of the plaintiff’s mother 
as it was in his favour that she executed 
power-of-attorney to demand partition from 
Subba Naick and who is alleged to be 
worth 2 or 3 lacs of rupees, defendants’ 7th 
witness, the Village Munsif of Mallankinar 
who attested Exhibit III (a) and the Will, 
Exhibit T V, 9th witness who is the Icorunm 
of Kovilangulam and has also attested 
Exhibit HI (ay, and manj r other witnesses, 
who are panchayutdar.'S, support this case. 
The plaintiff’s mother no doubt denies her 
signature. She says she does not know 
whether Subba Naicken went to Aruppukottai 
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at all, and she' *denied that she went to 
Mallankinar herself. This is directly con¬ 
tradicted by the statement of Subba Naicken 
made before his death when he had no 
motive for uttering any falsehood. See 
Exhibit II. The evidence of the 2nd wit¬ 
ness is no doubt in her favour. He says that 
the plaintiff’s mother remained in Ramanu- 
japuiam all the time and that it was he 
himself who took Subba Naicken and his 
wife and children to Mallankinar. The 
plaintiff’s 3rd witness is the writer of Exhibit 
HI. His evidence strongly supports 
the defence case so far as Exhibit III is 
concerned. He is a writer of documents. 
He says he gets 8 annas or one rupee for 
writing a document and at the request of 
one of the defence witnesses D. W. No. S, 
he wrote Exhibit III in the presence of a 
good number of people from Mallanginar, 
Kovilangulam and Ramanujapuram. He 
says that the plaintiff’s mother, her brother, 
Narayana Naick, were present ; they had 
the deed written. Subba Naick signed it 
and the plaintiff’s mother affixed her mark 
Narayana Naick, plaintiff’s maternal uncle 
also attested it. Exhibit III ( a ) was signed 
by the witness only two or three days 
after Subba Naick’s death. The next two 
witnesses, plaintiff’s witnesses Nos. 4 and 5 
are examined to show that the telegram to 
the Sub-Magistrate that Kuppusami Naick 
bad removed bis iron safe, was sent at the 
instance of Subba Naick. This is opposed 
to the evidence of Subba Naicken himself 
and does not directly bear on the genuine¬ 
ness of Exhibit IIr. The last witness, 

P. W. No. 6, is the brother of P. W. No. 1, 
who is alleged by the defence witnesses 
to have attested Exhibit III. He says that 
the signature in Exhibit III looks like his, 
but denies that lie signed it. He was not 
examined before the District Registrar who 
commented strongly on the omission, and 
there is no doubt it was on that account 
that lie has now been examined. This oral 
evidence of the plaintiff is not sufficient to 
rebut the evidence given on behalf of the 
defendants. Tho probabilities are in favour 
of the genuineness of Exhibit III. The 
plaintiff’s mother had been demanding 
partition. Subba Naicken had stated before 
the Station House Officer, Exhibit II, that 
the bulk of the property belonged to him¬ 
self and did not form family property 

Thors is little doubt that it was in th# 
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interests of the plaintiff biinseif that the 
matter should he settled daring Subha Naick s 
life-time in the way she wanted it herself. 
There is nothing, therefore, improbable in 
the evidence of the defendants that when 
Subha Naieken suggested to her the desirabili¬ 
ty of a partition she agreed to it. The 
Judge has believed the defence evidence 
and 1 see no reason to differ from him. I, 
therefore, hold that Exhibit 1II is genuine. 

It is next argued that the plaintiff’s 
mother was not justified in consenting to a 
division of properties on that date. It is 
not denied that under ordinary circumstances 
she would be entitled on behalf of her minor 
son to enter into an agreement of partition. 

If a partition cannot take place among the 
members of a Hindu family when there is 
a minor, then a partition would, in many 
cases, be impossible. In this family there 
fan be no doubt that his mother was his 
proper representative. Hut it is said that 
Subba Xaicken died within a few days after 
the partition and that she must have known 
nf his impending death, and, therefore, she 
was wrong in consenting to this partition, 
which had the effect of defeating the right 
n f the minor to take by survivorship the 
entire property of ?>ubhu Naick who lias no 
sons. 1 am not able t > accept tliis conten¬ 
tion. The law will not. recognise the con¬ 
tingency or probability of a person's death 
as a reason for not consenting to a demand 
for partition which a person is entitled to 

claim. 

It was argued before us that as she was 
not entitled to give her assent to the 
partition, a declaration by Subba Naick alone 
of severance of interest would not bo of 
any avail. This question does ii“t arise, as 
I have found that the minm’s mother was 
a consenting party to the partition. Hut 
;,s the question is fully argued and I do not 
feel any doubt on the question 1 proceed 
to give my opinion. 

1 think the question is really concluded 
by the decision of the Judicial Committee 
in Snnij Xma/u v. /'//>"/ Xnrnin (1). Their 
Lordships say in that case that a definite 
and unambiguous indication by one member 
nf intention to separate himself and to 

(J) bS lmi. Ca>. 30; 13 M. h. T. 191; IT W. X. 
333; 11 A. L. ,1. 172; (1913) M. W. X. 183; 17 <J. L. J. 
288; 21 M. L. J. 315; 35 A. 80; 15 Bom. L. K. 450; 1(5 
o. C 129; JO J. A. in. 


enjoy bis share in severalty may amount 
to' separation, but to have that effect the 
intention must bo unequivocal and clearly 
expressed. In my opinion it clearly means 
that it is open to a member of an undivided 
family governed by the MifaUiara Law to 
effect a separation between himself and the 
other members of the family by a declara¬ 
tion to that effect made to the other mem¬ 
bers. Of course, the declaration must be clear 
and in such a form that it is not open to him 
afterwards to say that he still continues 
to he a member. It is said that their 
Lordships must not l>o taken to have decided 
this question as their statement of 
law itself is not clear and it is opposed to 
their own prior decisions and to the accept¬ 
ed principles of the Hindu Law of co¬ 
parcenary. Before that decision in a series 
of cases,’ liuM-ee Lai v. Mnssamat Indur- 
puttee Kowar (2), Mnssamat Vato Kor.r v. 
Rnwshmi Singh (3), Rum Dhyan Koonwar v. 
i! [nsnmmat Phoolbas Kooer (4), ltagluibaniiml 
Doss v. Sail hit Churn Doss (5), Rad ha Churn 
Doss v. Kripa Sindhn Doss (<>), the Calcutta 
High Court had taken this view. the 
Madras High Court in Sudarsanam Maisln v. 
Narasimhtdu Maisln (7) and in Thandayntha- 
nani Knngiar v. Raghnnatha Kangmr K.b) had 
taken the contrary view. Both these views 
were placed before their Lordships, the 
opinion of one at least of the commentators 
of Hindu Law is clear on the point. In 
Vyavahara Mayuka—Mnndlik on Hindu Law, 
page 38—it is said that even where there 
is a total absence of any property, a par- 
tit ion is effected by the mere declaration, 

‘ 1 am separate from thee. ’ l’or partition 
is a particular condition of the mind and 

this declaration is indicative of the same. 

Hi these circumstances I cannot disregard 
the expression of opinion l>y their Lord- 
ships of the Privy Council. 1 am, therefor , 
of opinion that this contention cannot be 
allowed. The next question that is argued 
before ns is that Exhibit III requires re¬ 
gistration and is. therefore, not admissible 
in evidence to prove even a division m 


(2) 3 W. li. H. 

(3) 8 W. lb 82. 

(4) 14 W. lb 340. , . p m 

(■>) 4 C. 425; 3 C. L. lb 534; 2 Sliomo L. R. ua. 

((»! 5 C. 474; 4 C. L. lb 428. 

(7) 25 M. 149 at p. 150; U M. L. J.'Sod. 

(8) 10 I ml. Cas. 000; 35 M. 239; 11 M. L. J. 

M. b. T. 421; <19in 1 M. W. N. 223. 
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status. This objection was not raised in 
the lower Courts. Subba Naick’s widow. See- 
thammal, presented the document for regis¬ 
tration and on the Sub-Registrar’s refusal 
she appealed to the District Registrar be¬ 
fore whom the plaintiff contended that the 
document should not be registered. After 
hearing both sides the District Registrar 
refused her application on the ground that 
neither Exhibit Ill nor Exhibit III (a) can 
be registered, though he found that Exhibit 
ill was genuine. She then tiled a suit for 
an order to direct registration, the plaintiff 
contested the suit. It was decided in appeal 
by the High Court that she was not en¬ 
titled to present the document for registra¬ 
tion or to get it registered. It would be 
unjust to allow the plaintiff now, after de¬ 
feating all her attempts to get her docu¬ 
ments registered both before th # e Registra¬ 
tion officers and before the Civil Courts, to 
contend that for want of registration the 
document is invalid. The decision that she 
could not get the document registered is 
binding on him and he is estopped from 
raising the plea. Moreover the Registrar has 
decided that Exhibit III cannot be regis¬ 
tered under the provisions of the Registra¬ 
tion Act. Assuming that decision is not 
binding on the parties, it is not shown to 
be wrong and that the document could be 
registered. In that case the objection is not 
of any force. It was while the litigation 
was pending that the present suit was filed 
and I have no doubt that the objection 
was not raised in the lower Court, because 
it was then thought that the question of 
registration would depend upon the result 
of that decision. For these reasons I am 
of opinion that the appellant should not 
be allowed to raise this question in appeal. 
But as my learned brother disagrees with 
me, I proceed to give my opinion on the 
main question whether a Will effecting a 
division in status requires registration. 

For the decision of this question a division 
in status may be taken to be a sever¬ 
ance of co-parcenary between some or all 
of the members of an undivided family, 
although the property is unapportioned and 
left in joint enjoyment as before. The act 
may be unilateral as we have already decided. 

A definite and unambiguous declara¬ 
tion by a member is sufficient to constitute 
him a divided member though this, in my 


opinion, makes no difference in principle. 
The only changes effected by a division in 
status are that the share is fixed without 
liability to increase or diminution by deaths 
or births and that on the death of a mem¬ 
ber without sons, his share so fixed devolves 
on his widow or the other heirs who take 
according to the rule of Hindu Law of 
succession in the absence of sons. A docu¬ 
ment declaring such division in status 
may be taken for this purpose to have no 
reference to property at all. It effects 
only a change in status. On principle 
such a document does not require regis¬ 
tration, as a person's power of dealing 

with any specific property is not affected 
thereby. 

It is argued that the joint tenancy has 
been converted into tenancy-in-common. The 
differences between the joint tenancy of a 
Hindu family and as it is understood in 
English Law must be borne in mind. In 
the former the joint tenancy has its origin 
in birth and not by conveyance. There is 
no unity of possession, the managing member 
being alone entitled to it against the others. 

1 here is no unity of title, as the members do not 
derive their interest at the same time. There 
is no unity of time, as they do not hold for 
the same time and from the same time. There 
is no unity of interest, as some may be entitl¬ 
ed to larger shares than others. The chief 
characteristic of survivorship does not exist, 
as a co-parcener’s interest devolves not on 
all the others but only on his sons if anj r . 

A. co-parcener’s interest is again liable to 
diminution unlike the interest of a joint 
tenant in English Law. The notion that a 
document effecting a severance in status 
requires registration is due apparently to 
the notion derived from English Law that 
the member thereby takes a specific part 
of the whole as his exclusive property. But 
a division in status only fixes the share 
without liability to fluctuation and introduces 
a new rule of devolution of property in the 
absence of sons. The rights of the co-sharers 
are not otherwise varied. The entire property 
remains common stock, the co-sharers continue 
interested in every part of it. Whatever 
increment is made to the common stock 
becomes part of it as before severance, no 
matter by whose exertions it may have been 
made. The expressive words of Apararka 
that partition does not create any new right 
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but has only the effect of rendering visible 
the right already existing, applies strictly to 
this kind of partition. I am of opinion that 
a document merely creating a separation in 
status does not fall within the provisions of 
the Registration Act requiring registration. 
It does not in itself create any interest and if 
any is created it is by operation of rules of 
Hindu Law, not by virtue of the instrument. 


Exhibit III itself does not in terms divide 
any specific property. Neither Subba Naick 
nor the plaintiff derives any title to any 
specific property under it. It is only docu¬ 
ments which on their face show that they 
come within the terms of the sections of the 
Registration Act that require registration. 
Cf. Jiicun All Beg v. Basa Mai (9). This is 
alsr> the view taken by this High Court. 
Mere possibility or probability is not enough. 
For the same reason if it is a custom or a rule 
of Hindu Law that in conjunction with the 
deed operates to create a title to immoveable 
property, registration is not compulsory. Grant 
of waste lands or dharkhast in zenundans 
and certain estates carries with it according 
to custom a right of occupancy. Rut if the 
document itself does not confer the right no 
registration is necessary. Uamasicamy Iyer v. 
Thirnpathi Naik (10). Similarly a deed of 
adoption does not require registration, though 
adoption confers on the adopted son an inter¬ 
est in the immoveable property of the family 
of the adoptive father. Reliance is placed 
on Lakshina nuna v. Kainesicam (id. In 
that case, it was decided that an un¬ 
registered partitio-ndeed cannot be received 
in evidence to affect even the moveable pro¬ 
perty referred to therein. It proceeds on the 
view that the partition therein effected was an 
indivisible transaction and if therefore it cannot 
be received to affect immoveable property, it 
cannot be received to affect moveable proper¬ 
ty either. Here the question is not whether 
the transaction is one and indivisible. A 
transaction effecting a division in status is 
very different from one effecting a division 
of properties. Further the authority of 
Lakshinamma v. Kamcsiram (11) is greatly 
shaken by the decision of Thandavan 
v. Valluunma (12), in which it was 
laid down that a document which is 

(9) 9 A. 108 (F. B.) ; A. W. N. (1886) 309. 

(10) 27 M. 43; 13 M. L. J. 356. 

(11) 13 M. 281. 

(12) 15 M. 336; 2 M. L, J. 130. 


inadmissible to effect a transaction, in so far 
as it affects immoveable property, may 
be received in evidence so far as the other 
properties are concerned. See also Narayanan 

Chet tii v. Mat hi ah Servai (13). In bpen- 

dra Nath Banerjee v. Vniexh Chandra Banerjee 
(14) it is distinctly stated that the unregis¬ 
tered document there in question was not 
produced to prove any collateral transaction. 
The cases deciding that a lease or a sale 
cannot be received in evidence in order to 
prove the nature of the possession of the party 
who held under that document, have 
no application. They proceed on the 
principle that as the possession of the land in 
such cases can only be proved by proof of 
the transaction directly and in terms affect¬ 
ing immoveable property, the documents are 
not thereby admissible. I, therefore, disallow 
this contention. 

Rut as my learned brother disagrees with 
me, the appeal is dismissed with costs under 
section 98 (2), Civil Procedure Code. 

Oldfield, J. — l have had the advantage 
of reading my learned brother’s judgment 
and I can add nothing in support of his 
finding, in which I concur, as to the execution 
of Exhibit III and the validity of, and necessity 
for, the plaintiff’s mother’s consent to the 
partition. I regret that I differ from Ins 
conclusion that the partition can be establish¬ 
ed as regards the immoveable property in 
suit notwithstanding that Exhibit 111 is 
unregistered. 

The facts are that the deceased bubba 
Naick could dispose of his property by Will 
in 2nd defendant’s favour, only if he pos¬ 
sessed a separate interest in it, that is, u 
lie was at the date of his death divided in 
estate from the plaintiff, his minor nephew. 
Exhibit 111 is alleged to have effected such a 
division. Its terms include statements 
that “the cash, moveables and immoveables, 
Court decrees, etc., of which these two co-par¬ 
ceners are possessed, valued at lls. 80,000, 
have been divided into equal moieties, 
that their connection shall hereafter be only 
by relationship and that they will get the 
V attas relating to the lands allotted to their 

respective shares transferred to their names 
__ i.L. fPk awa r\r\ fnrfbpr snecification 


separately. There is no further specification 
of the properties dealt with or which tell 

(13) 8 Ind. Cfts. 520} 21 M. L. J. 44; 9 M. L T. 142; 
\*H) o Ind. C*s, 346; 1C 0. W. N. 376; 12 C. h. J, 
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to each share. Such specification is want¬ 
ing also in the Will, Exhibit IV, and is 
given only in the lists, Exhibit III (a). 
But they are useless because, we agree 
with the lower Court, they were not part 
of Exhibit [II and were not executed by 
or part of the act of the deceased. 

Phe objection that Exhibit III is unregister¬ 
ed was first taken in this Court; and the 
arguments for and against it have mainly 
followed those relied on by Sadasiva Aij'ar, 
J., on the one side in Ayyakutti Mankondan v. 
Periasami Konndon (15) and on the other by 
Spencer, J.,in that case and my learned brother 
Sankaran Nair, J., in Subramania Aiyar v. 
Savitri Ammal(l6). Iam unable to regard the 
question as concluded by the authority of the 
latter decision because I understand Pinhey, J., 
as ho also took part in it, to have proceed¬ 
ed, not only on the unregistered documents 
then in question, but also on the other evi¬ 
dence that a partition had occurred and on 
the defendants’ admissions and to have dis¬ 
sented as regards some items, in respect of 
which such evidence or admissions were not 

available. 

An attempt has indeed been made in 
the present case to support the partition 
by reference not merely to Exhibit IT I, 
but also to the parties’ conduct. It is, 
however, unnecessary to decide' whether 
a decision could be founded on the evi¬ 
dence of the latter with or without 
reference to the former, because in fact 
no such evidence has been referred 
to. The deceased died on the day after 
the execution of Exhibit III ; and though 
there is nothing definite as to the entry of 
the defendants on the immoveable proper¬ 
ties, there is nothing to show that those 
in charge of the plaintiff’s interests ac¬ 
quiesced in their possession, the evidence 
being that they contested their right without 
delay in registration and guardianship pro¬ 
ceedings. The defendants, therefore, must 
succeed, if at all, with direct reference to 
Exhibit TII alone. 

Exhibit III, alone and unregistered, effect¬ 
ed, I concede, a division in status and 
might. perhaps have entitled the defendants 
to claim a division of the moveables. But 
as regards immoveables the greatest direct 
effect that can be claimed for it is that 
it converted the joint holding into one in 

t!5) 24 Ind. Cas. 771; 1 L. W. 31: 15 M. L. T 163 

(16) 3 Ind. Cas. 321; 4 M. L. T. 354; 19 M. L. J. 228. 


common. That is, it gave each member of 
the family a vested title to his share, ns 
it then existed, instead of a right merely 
contingent on his surviving till a partition 
might take place. 

It is not, in my opinion, possible to hold 
that this change did not extinguish one 
kind of right in the property and create 
another within the meaning of section 17 
of the Registration Act and affect it within 
the meaning of section 48. For I see no 
escape from the dilemma that Exhibit III 
either does affect the property and should 
be registered or does not affect it and cannot 
support a claim to it. 

The alternative view, supported by my 
learned brother in Ruhr a mania Aiyar v, 
Savitri Annual (16), is that “it is not the 
wrdten instrument, which makes the altera¬ 
tion” in the nature of the tenancy, because, 

when by virtue of it the members of the 
family become divided in interest, then the 
rule of the Hindu Law converts their 
relation into one similar to a tenancy-in- 
common.” But with all due deference I 
cannot follow him. For it does not seem 
to me possible to treat the rule of law as 
operating independently of the instrument, 
when it is the clear effect of the one to 
invoke the operation of the other. The 
reference to a rule of law can mean only 
that the meaning of the document is deter¬ 
mined with regard to it by necessary implica¬ 
tion ; and there is still no reason why such 
determination should be recognised, as con¬ 
ferring substantive rights, and neglected, when 
the necessity for registration is considered. 

We have been pressed with two alleged 
instances of titles to immoveable property, 
originating in unregistered documents, but 
alleged to be completed by operation of 
law. Deeds of adoption, no doubt, do not 
require registration. But it is doubtful whe¬ 
ther even in the case of Sudras the adop¬ 
tion and creation of rights under it are not 
effected by the giving and taking of the 
s °n and not by the deed which merely evi¬ 
dences it: Mahashoya Slwsinatli v. Siramati 
Krishna Soondari Dasi (17) ; and in any case 
an adoption must be regarded as equivalent 
to the birth of a son, whose right may, 
therefore, be considered as arising by opera¬ 
tion of law. The authorityas to leases is Kama. 
swamyTyer^ prirnpathiNaiJc (10)^nd it decides 
t ( p 7 lo 6 , vl? : 7I -\ 2 ^ 7 c - L - R - 3 3; 3 

L. R. 2. 1; 4 bar. P. C. J. 191; 3 Sntli. P. C. J. 812: 4 
Ind. Jur. 519. * 
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only that wlien they are operative to transfer 
possession as they stated and only the right 
to possession is in question, you are not 
to read into them an additional term in 
order to attract the provisions of the Regis¬ 
tration Act, not that they or any other 
document, relied on as operative on property, 
is exempt from registration, because such 
operation is merely implicit. 

It is observed in Subramania Aiyar v. Savitri 

with regard to the general policy of 
the Act that with reference to the object of 
sections 17 and 48, the protection of intrud¬ 
ing alienees, it can make little difference 
in the investigating of title whether the 
property is being held by a Hindu joint 
family as joint tenants or tenants-in-com- 
mon. Rut it is clear that the alienee of a 
share takes it ns it stood on the date of 
his transfer arid that he may be prejudiced 
if the fact that it has been ascertained 
already, possibly before the death of some 
co-parcener, which he would naturally assume 
has increased it, is withheld from his 
knowledge. 

Lastly with reference to the policy of 
sections 21 and 32 in particular and the 
facts that Exhibit 111 could not have been 
registered, because (1) it did not contain the 
detailed description of the property required 
by the former and (2) was not, as this Court 
had held, presented for registration by a com¬ 
petent person in conformity with the latter. As 
regards (1) the argument adopted by Spencer, 
J., in AywtlndlL Mnnkoudan v. Periasami 
Konndan (15) is relied on as entailing that 
a document, which cannot be registered 
with reference to immoveable property for 
defects in the description, must on that 
account be treated as operative with reference 
to it and for other purposes. With great 
respect this seems to mo to confuse an 
objection to registration on formal grounds 
with the argument on a distinct point, the 
necessity for registration with reference to 
the subject matter of the document, and to 
involve the anomaly that, whilst a docu¬ 
ment may he operative in spite of the 
omission of all the particulars, which 
section 21 requires, it might be refused 
registration and be useless on account of the 
absence of one only. And as regards (2), 
the presentation by an incompetent person, 
the suggestion that the plaintiff’s successful 
opposition to the registration on that account 


debars him from objecting here to the 
document as unregistered seems to me un¬ 
sustainable. For there is no inconsistency 
between bis contentions that Exhibit III 
should have been registered and that no 
one concerned to register it did so ; and the 
defendants’ argument amounts to no more 
than this, that the document should be 
admitted because two objections to it, instead 
of one, are available, it may be matter for 
regret in the circumstances of the case that 
defendants’ expectations have been disap¬ 
pointed and the deceased’s intention rendered 
abortive. But that is the result of the latter s 
postponement of his dispositions, until he 
had no time to make them in a legal way; 
and the fact that he chose to risk postpone¬ 
ment cannot entitle the Court to dispense 
with the requirements of the law for the 
advantage of his beneficiaries. 

The question of registration was first 
raised in this Court. It is possible that the 
disposition of moveables contained in Ex¬ 
hibit III may be separable from that of 
immoveables and the document may be 
operative as regards the former. But as 
my learned brother’s decision prevails, I 
do not consider further whether the defend¬ 
ants are entitled to an inquiry on this 
point. I would in any case allow the appeal, 
as regards the immoveable properties, but 
without costs. In the circumstances the 

appeal is dismissed with costs. 

A ppea l d ism issed . 


MADRAS HIGH COURT. 

First Civil Appeal No. 148 op 1913. 

February 19, 1915. 

Present: —Sir John Edward Power Wallis, 
Kt., Chief Justice, and Mr. Justice Trotter. 
CHIT RKDDI SUBAMMA, minor, by 
Guardian ad litem , NEE LA MM A, and 
another—Defendants Nos. 2 and 3 

Appellants 

versus 

CHIT REDDY MADI REDDY and others 
—Plaintiff and Defendants Nos, 4 and 5— 

—Respondents. 

Hindu Law—Adoption, remote reversionor's suit to 
ret aside—Nearest reversioner's knowledge of adoption 
more than si.v irears More suit , whether bar* 
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A suit to set aside an adoption, instituted by a 
remote reversioner more than six years after the 
knowledge of the same on the part * of the nearest 
reversioners, is barred by limitation. 

Ayyadorai Pillai v. Solai Animal , 24 M. 405, 
and Chiruvolu Punnammu v. Chiruvolu Perrazu , 
29 M. 590; 1 M. L. T. 183; 16 M. L. J. 307 (F. B.), 
followed. 

Qurxc. —If the same rule applies when the 
conduct of the immediate reversioners is tainted 
with fraud ? 

Appeal against the decree of the District 
Court of Kurnool, in Original Suit No. 6 
of 1912. 

FACTS.—This suit was to set aside an 
adoption. The plaintiff was the remote 
reversioner of the last male owner, at 
whose death plaintiff’s father and his 
brother were the nearest reversioners. The 
plea of the defendants was that the next 
reversioners knew of the adoption of the 
3rd defendant more than six years before 
suit and that in consequence the suit was 
barred. The District Judge of Kurnool 
decreed the suit. This appeal is against 
that decree of the District Court. 

Dr. S. Swaminathan , for the Appel¬ 
lants :—The father of the present plaintiff 
and his brother, who were the nearest 
reversioners at the date of the death of 
the last male owner, having had knowledge 
of the adoption of the 3rd defendant more 
than six years before this suit, this is 
barred by limitation. Ayyadorai Pillai v. 
Solai Ammal (1) and Chiruvolu Ponnamma 

v. Chiruvolu Perrazu (2). 

Mr. K. Ramanatha Shenai , for Messrs. T. 
PraJeasam and P. Chenchiah , for the Res¬ 
pondents :—The decisions cited only apply 
if the conduct of the next reversioners is 
free from fraud. In this case the 4th and 
5th defendants had been guilty of fraud. 
The decision appealed against is, therefore, 
correct. 

JUDGMENT.—It is abundantly proved 
and cannot be denied that the plaintiff’s 
father and his brother, who at the death of the 
last male owner were his next reversioners, 
knew more than six years before the 
institution of the present suit of the alleged 
adoption of the 3rd defendant and in these 
circumstances, the suit is barred under the 
decision A/yyadovcu Pillai v. Solai Ammal 
(1), which was approved by the Full 


(1) 24 M. 405. 

(2) 29 M. 390; 1 M. L. T. 183; 16 if. L. J. 307 (F.B.). 


Bench in Chiruvolu Ponnamma v. Chiruvolu 
Perrazu (2). The respondent, however, 
contends that this only applies where the 
conduct of the immediate reversioners is 
free from fraud, and relies upon the 
fraud on the part of the 4th and 5tli 
defendants set up by him in the plaint 
for the purpose of answering the plea of 
res judicata. We find on examining the 
evidence that no such fraud is proved. 
The plaintiff’s father, the 4tli defendant, 
now chooses to say that he accepted a 
payment of Rs. 3,000 from the arbitrator 
in consideration of not further opposing 
the adoption, but this statement of his 
own turpitude is not supported by any 
satisfactory evidence and is denied by the 
arbitrator, against -whom nothing is shown. 
We are not prepared to act upon the 
evidence and the further point, therefore, 
does not arise. The appeal is allowed, the 
decree is reversed, and the suit dismissed 
with costs throughout. 


Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2095 op 1912. 

January 11, 1915. 

Present :—Mr. Justice Ayling and 
Mr. Justice Tyabji. 

T. A. BALASUNDARAM CBETTIAR and 

another—Defendants Nos. 1 and 2— 

Appellants 

versus 

V. KRISHNA AIYAR and others—Plaintiff 
and Dependant No. 3 —Respondents. 

Hi re-purchase agreement—Property in goods sold , 
when passes — Contract Act (IX of 1872), $s. 35, 74, 78, 
108, 178, applicability of — Alienation by purchaser 
contrary to stipulation?—Attachment and Court sale 
of article — Purchaser , how far protected - Right of 
vendor under hire-purchase agreement to return of 
article or its value — Penalty , relief against. 

Property in goods purchased under the hire- 
purchase system does not pass to the vendee 
immediately on the execution of the hire-purchase 
agreement and the 3rd paragraph of section 78 of 
the Indian Contract Act does not apply to such 
a case. [p. 634, col 2,j 

Lee v. Butler, (1893) 2 Q. B. 3IS; 62 L. J. Q. B. 591; 
4 R. 563; 69 L. T. 370; 42 W. R. 88, followed. 

Where an article purchased under a hire-purchase 
agreement is, before the payment in full of the 
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several instalments, pledged contrary to the terms 
and stipulations of the agreement, and a promissory 
note is also executed to secure the loan and 
nliere the creditor, relinquishing the pledge, sues 
upon the promissory note, and in execution of 
the decree obtained therein attaches and sells the 
property purchased under the hire-purchase 
agreement and the article is purchased by a third 
part}, the latter cannot claim the benefit of section 
17JS. Indian Contract Act. [p. 634, col. 2.] 

The provisions of Exception 1 to section ION, 
Indian Contract Act, (Jo not extend to cases of 
Court sales of properties attached in execution of 
money decrees, [p. 035, e >1. 1.] 

A clause in a hire-purchase agreement, providing, 
in case of breach of stipulations contained therein, 
either for a return of the article or for pav- 
ment of its full value, is penal in character and 
Courts will be justified in relieving parties against 
the same. [p. 035, col, 1.] 


Second appeal against tlie decree of tlie 
Court of the Subordinate Judge of Kumba- 
konam, in Appeal Suit No. 310 of 1911, 
preferred against that, of the Court of 
the District Mu ns if of Kumbakonam, in 
Original Suit No. 149 of 1910. 


FACTS.—The 1st defendant purchased a 
bicycle from the plaintiff, a dealer in 
bicycles, under the hire-purchase system. 
Under the agreement the 1st defendant 
was to pay a certain sum monthly for a 
period fixed, after which the 1st defendant 
was to he the owner. Until then the 
ownership was to he in the plaintiff and the 
1st defendant was not to sell, pledge or 
in any way dispose of the bicycle. The 
1st defendant pledged the bicycle to the 
2nd defendant and also executed a promissory 
note for the sum thereby borrowed. The 
2nd defendant sued cn the promissory 
note, obtained a decree, attached the bicycle 
and sold it in Court auction and the 3rd 
defendant became the purchaser. The 
plaintiff, preferred a claim which was 
rejected. He, thereupon, brought the present 
suit for wrongful conversion, claiming the 
return of the bicycle or its value. The 
Courts below gave the plaintiff a decree 
for the value of the bicycle less the 
amount paid by the 1st defendant. Against 
that decree the 2nd and 3rd defendants 
appealed, and the plaintiff* preferred a 
memorandum of cross-objections. 

Mr. K. Jx. Xarayanaswami Iyer, fur Mr. 

T. Narasimha Iyengar, for the Appellants:_ 

Under the agreement, though styled “hire- 
purchase agreement,” the 1st defendant 
became the owner, the plaintiff* being only 


entitled to a lien for the amount due to 
him. See lee v. Butler (1). 

[Aymno, J. —That merely says that the 
agreement is a contract for purchase, not 
an out-and-out sale]. 

Even otherwise, under section 108, Ex¬ 
ception 1, of the Indian Contract Act, the 
appellant being a bona fide purchaser for 
value from a person in lawful possession 
of the goods, the plaintiff cannot have any 
right against the appellants or to the 
bicycle in the hands of the appellants. 
See also section 178, Indian Contract 
Act. 

Mr. K. Ramachandra Iyer , for the Re¬ 
spondents :—Section 178 can have no 
application, for the appellants are not 
enforcing the pledge, the finding being that 
the appellants relinquished the pledge. 
Exception 1 to section 108 does not apply to 
Court sales. In private sales there may be 
representations giving rise to an estoppel or 
some other right. A sale in Court auction 
of property belonging to B in execution of 
a decree against G confers no right to the 
purchaser and the decree-holder is liable 
in conversion for the value of the goods. 
See Kanaye Pershad Bose v. IIur Chond 
Manoo(2 ), Mohanund Poldar v. Ab'al Mehaldar 
(3). Greenirood v. Hnlquette (4), Xaganda 
I) a cay v. Bappu Chettiar (5). 

JUDGMENT.—We are clearly of opinion 
that no title in bicycle passed under Exhibit 
A. Appellants’ Vakil relies on Lee\. Butler 
(1), but this is merely authority for treating 
an agreement like Exhibit A as an agree¬ 
ment for purchase. Neither party con¬ 
templated the immediate passage of title on 
the execution of the document, and the 3rd 
paragraph of section 78 of the Contract Act 
has no application. 

It is suggested that appellants may avail 
themselves of section 108, Exception 1, or sec¬ 
tion 178 of the Contract Act. Section 178 
is inapplicable in face of the Subordinate 
Judge’s finding (which we can see no ground 
for questioning) that the pledge was re¬ 
linquished. As regards section 108 there 


(1) (189«) 2 Q. B. 31«; 62 L. J. Q. B. 691; 4 R. 568 
69 L T. 370; 42 w. p. 

(2) I4W.R, 190; 6 B. L. R. App. 7l. 

•3)9W. B. 118. 

(4) 12 B L. R. 42; 20 W. R. 467. 

(6) 27M.424j 14M.L. J. 69. - 
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was no private sale by 3rd defendant and 
no authority has been quoted to us for hold¬ 
ing that the provisions of Exception 1 
thereto extend to cases where the property 
is attached and brought to sale in execution 
of a simple money decree against the 
person in possession. 

We dismiss the second appeal with costs. 

The only point argued nut of the memo¬ 
randum of objections is that the clause for re¬ 
turn of the bicycle or payment of its full value 
should have been enforced. We consider 
that the Subordinate Judge was justified 
in treating this as a penal clause and 
relieving against it. The memorandum of 
objections is also dismissed with costs. 

Both appeals and memorandum of objections 
dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 350 of 1914. 

February 4, 1915. 

Present: - Mr. Justice Seshagiri Aiyar. 

S. T. RAN GAS A MY AIYAR —Plaintiff— 

Petitioner 

versus 

S. VENKATARAMA AIYAR and others — 

D E FEN DAN TS — R E SPON DENTS. 

Contract Act (IX of \812J, ss. 73, 212, ill. (a )-— 
Breach of contract — Damages—Agreement to realise 
money and pay debt due out of it Failure to pay — 
Suit by creditor against debtor—Debt recovered with 
costs—Costs paid, whether recoverable as damages — 
Plaintiff, duty of, to mitigate damages. 

A person who undertakes for another to collect 
certain debts due to him and pay certain other debts 
due by him out of such collections, is bound to obey 
the instructions of the person whose debts lie 
undertakes to collect and if he fails to discharge the 
debts from the collections, he will be liable for the 
loss caused thereby, [p. 636, col. 2.] 

Dorasinga Tevar v. Arunachalam Chetti, 23 M. 441, 
followed. 

There is nothing in the Indian Contract Act which 
renders the principles of English Law regarding the 
liability of a party for the consequences of a breach 
of contract inapplicable to India. [p. 637, col. 1.] 
Illustration (a) to section 212, Indian Contract Act, 
is traceable to the distinction between collateral 
damages arising from the retention of money and 
from failure to perform other contracts. [p. 637, 
col. 1.] 

The defendant undertook to collect some 
moneys due to the plaintiff and out of such collections 
to pay a debt due by the plaintiff to the defendant 
and a third person, but after collecting the moneys 
the defendant failed to pay the debt. The third 
person demanded an acknowledgment of the debt 
from the plaintiff as the claim was about to be barred 
by limitation. The plaintiff refused to do so, there¬ 



upon the third person sued him and recovered the 
debt with costs. f i he plaintiff then sued to re¬ 
cover from the defendant the amount of the debt 
and costs which he had had to pay: 

Held, that the defendant was not liable for the 
costs as the law does not regard • consequential 
damages arising from delay in payment of monev. 
[p. 637, col. .J 

Girish Chandra Das v. Kiinja Belt a,I Ma/o, 12 C. 
W. N. 628; 33 0. 683; Hadley v. Ba.cendale, 23 L. J. Ex 
179; IS Jur. 338; 2 \V. K. 302 : 9 Ex.341; 2 Com. L. R, 
517, Sanders v. St unit,( 1876) 1 C. P. D. 326; 43 L. J. 
C. P. 6*2; 35 L. T. 870: 24 W. R. 949; British Columbia 
Saw Mill Co. v Xettleship, <1808) 3 C. P. 499; 37 L J 
C. P. 235. 18 L. T. 604: HI VV. R. 1046, Thol v. Header, 
son, (1888) 8 Q B. D. 457; 46 L. T. 483; 46 J. P. 422, 
Marshall v Berridge, 51 L. J. Ch. 329; 45 L. T. 599- 
30 W. R. 93: 40 J. 1\ 279; 19 Ch. D. 233; and Qrah am 
v. Campbell , 7 Ch. D. 490; 42 L. J. Ch. 593; 38 L T 
195; 26 W. R 336, referred to. 

Held, further, that the basis of the claim for com¬ 
pensation was that the plaintiff did not act wilfully 
and obstinately in refusing to avail himself of his 
opportunities to remedy the inconvenience caused to 
him, and as the plaintiff in the present case could 
have avoided incurring the costs by giving the 
acknowledgment asked of him and as lie could not 
he said to have acted prudently in refusing to do so, 
the plaintiff was debarred from recovering the costs 
from the defendant under the Explanation to section 
73. Indian Contract Act, which is an equitable pro¬ 
vision against the rigour of the law. Tp. 637, cols 
1 & 2 .] 

Le Blanche v. L. t j- X. IP. R. Co., (1876) 1 C 
1\ D. 286; 45 L. J. C. P. 521; 34 L. T. 667; 24 W. R.’ 
808, followed. 


Petition, under section 25 of Act IX of 
1387, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of MayAvaram, in Small Cause Suit No. 537 
of 1913. 

FACTS of the cace appear sufficiently from 
the judgment. 

Mr. T. B. Yenkatrama Sastriar for 
Mr. V. Purushottoma Aiyar , for the 
Petitioner:—The failure to discharge the 
debt rendered the defendant liable to make 
good all losses incurred by the plaintiff 
owing to the breach. Dorasinga Tevar v. 
Arunachalam Chetti (1). The defendant is, 
therefore, liable not only to pay the money 
but also the costs recovered from the plaintiff 
by the creditor, as such costs had to be 
paid as a necessary consequence of the 
breach. See section 73, Indian Contract 
Act, Agius v. G. W. Colliery Co. (2) and 
Hammond v. Bussey (3). 

Mr. 6 '. V. Anantakrishna Iyer> for the 

Respondents:—The plaintiff is not entitled 

(1) 23M. 441. 

(2) (1899) 1 Q. B. 413; 68 L. J. Q. B. 312; 80 L. T. 
140; 47 W. R. 403. 

(3) 20 Q. B. D. 79; 57 L. J. Q. B. 58. 
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to the costs of litigation. See Hi risk 
Lhandra Das y. Knnja Behari Main ( 4 ), 
7 [adley y. Ba.vendale (5), Stanleys v. Stuart 

(ti), British Columbia Saw Mill Co. v. A^- 

tleslup (7), ///o/ v. Henderson (<S), Marshall v. 
Be r ridge (9) and Graham v. Campbell (10). 

J he cases quoted by the other side do not 
relate to detention of money. The plaintiff 
not having a voided the costs by giving the 
acknowledgment, he is not entitled to recover 
it from the defendants. See Indian Con¬ 
tract Act, section 7:1, Explanation; Sedgwick 
on Damages, bth Edition, Volume J, page JSC, 
and Le Blanche v. L. A X. IT. Ji. Co. (11). 

JUDGMENT.—Tim facts of the case are 
practically admitted. The plaintiff stood 
surety for the payment of a debt by a 
relation. For the purposes of this case, it 
may lie taken that the defendant and one 
Gopalier advanced the loan. Plaintiff was 
entitled to the money from a third person, 
lie asked the defendant to collect that 
money and to pay himself and Gopalier. 
The money was admittedly collected by the 
defendant before December 1 DOG; but he did 
not apply it towards the discharge of the 
debt due to him and Gopalier. The latter 
intimated to the plaintiff that as the claim 
against plaintiff was about to be barred by 
limitation, he intended instituting a suit for 
its recovery unless an acknowledgment of 
liability was given. The plaintiff refused to 
give any such acknowledgment. A suit was 
institued and a decree was obtained against the 
plaintiff. The plaintiff sues for the recovery 
of the amount collected by the defendant 
and for damages. The damages represent 
the amount of Court costs, which the plaintiff 
had to pay in the suit by Gopalier. There 
is no question in this Court regarding the 
claim for the nnremittod collections. It 
was partly decreed to him in the Court 


(4) <:. GS3 ; 12 C. w. X. 92 ,s. 

(:>) 9 Kv. 341: 2 Coni. L. K. f, 17: 23 J,. J. Kx. 171 

I S Jur. :sr, Sr 2 \\\ 1C 302 . 

«n (I87H) 1 c l\ I). 32C: 40 L. J. C. V. GS2; 30 1 
'J’. 870; 24 W. 1C 910. 

C) (1808) 3 C. I\ 199: 37 L. .1. C. 1\ 230; IS L. 'I 
004; 10 W. It. 1040. 

<H) (1881) 8 (>. 1C I). 107; 4(i L. T. 1S3; 10.1. 1». 42‘ 

(9) 19 Ch. 1). 233; 01 1, ,1. Ch. 329; 10 I., T. 091 

30 W. It. 93; 40 J. 1*. 279. 

GO) 7 Ch. D. 490; 47 L. J. Ch. 093; 88 L. T. 19,' 
20 W R 330 

T V i^v ' C ' D ' 26C: 45 L ' J • C - 1 ’- 521; 3 

Ij- I. 007; 24 W. 11, 80S. 
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below; but the Subordinate Judge dismissed 
tbe claim for damages. Hence this revision 
petition. 

There are two questions to be consider¬ 
ed: (a) whether tbe claim for the costs paid 
by plaintiff in the former suit * arose in 
the usual course of things’’ from the breach 
of contract by the defendant; and (/>) whe¬ 
ther the plaintiff failed to avail himself of 
the means which existed of remedying the 

inconvenience caused by the non-performance 
of the contract*’ by the defendant. As 
pointed out in Dorasinga Tecar v. Antnachulam 
Chetli { 1) the failure to discharge the 
debt from tbe collections within a reasonable 
time entitled the plaintiff to sue at once for 
the recovery of the money. It was the 
duty of tbe defendant to have obeyed tbe 
instructions given by tbe plaintiff as soon as 
tbe moneys came into his hands. He was, 
therefore, liable for tbe loss caused thereby. 
Is tbe award of costs against plaintiff in 
tbe suit by Gopalier the natural result of 
defendant’s breach of contract? If the 
defendant is regarded as plaintiff’s agent, 
illustration (h) to section-212 would seem to 
suggest that the liability of tbe defendant is 
only to pay interest upon the moneys with¬ 
held and not for any other resulting loss. 

It is doubtful whether defendant can bo 
regarded as the agent of the plaintiff. In 
(/irish Chandra Das v. Ktutja Behari Malo (4), 
Sir Francis Maclean inclines to the view 
that if any act of the person to.whom a duty 
was owing was also responsible for the 
subsequent damage, such a person is not 
entitled to damages from the defaulter. The 
learned Chief Justice would apparently 
import the theory of contributory cause, 
which largely guides the award of damages 
in actions on tort. That decision rests upon 
other grounds as well. The rule of English 
Law, as established hilladhg v. Ba.vendale 
(5) and Sanders v. Stuart (t>), is that if the 
defaulting party is not cognisant of the con¬ 
sequences of the breach, ho is not liable for 
tho loss sustained by the plaintiff; but if be 
knew that the plaintiff would suffer loss 
and still failed to perform his part of 
the contract, he can be sued for compensation 
for tbe special damage suffered. See British 
Columbia Saw Mill Co. v. Xettlcsliip (7). This 
is subject to a further qualification that a 
general knowledge that the plaintiff may 
sustain loss will not bo sufficient, but that 
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lie should have special notice of the con¬ 
sequences that might result from the breach. 
Thol v. Henderson (8) and Marshall v. 
Berridge (9). I see no reason why these 
principles should not be applied in India. 
There is nothing in the Contract Act which 
renders them inapplicable. But Lord Justice 
James, in delivering the judgment of the 
Court in Graham v. Campbell (10), says 
“that the law does not regard consequential 
damages arising from delay in the receipt 
of money.” Sir Frederick Pollock points out 
that this is anomalous, but well -settled. 
Girisli Chandra Das v. Kunja Behari Mala (4) 
may have been based On this rule. It also 
looks as if illustration (a) to section 212 
is traceable to this distinction between 
collateral damages arising from the retention 
of money and from the failure to perform 
other contracts. On the whole, though not 
without hesitation, I have arrived at the 
conclusion that the plaintiff is not entitled 
to recover the costs which he was obliged 
to pay in the former suit. In Agius v. G. W. 
Colliery Co. (2) and in Hammond v. Bussey 
(3), the costs of a former litigation were 
held recoverable as damages ; but they did 
not relate to the detention of money, but 
to delay in the performance of other 
contracts. 

I also agree with Mr. Anantakrishna Aiyar 
that the Explanation to the section furnishes a 
complete answer to the claim. It is an equit¬ 
able provision against the rigour of the law. 
The person who has been offended against by 
a breach of contract is not entitled to stand 
upon his strict legal rights. The claim for 
compensation not being the outcome of contrac¬ 
tual obligations, the party whose contract has 
been broken has to lay the foundation for 
it by showing that he has acted fairly and 
justly towards the defaulter, before he can 
claim to be recompensed. The principle is 
thus stated in Sedgwick on Damages : “ If 
the party entitled to the benefit of a con¬ 
tract can protect himself from a loss arising 
from a breach, at a trifling expense or with 
reasonable exertions, he fails in social duty 
if he omits to do so.” The basis of the 
claim for compensation must be that the 
plaintiff has not acted wilfully and obstinately 
in refusing to avail himself of opportunities 
to remedy the inconveniences caused to 
him. The reason of the rule is not that 
there is any obligation on the plaintiff to 


reduce the damages to any extent, but that 
he should avoid incurring damages. It was 
pointed out in Le Blanche v. London and 
North Western Railway Company (11) that 
the question for consideration in such cases 
is what a prudent man not having a claim 
for compensation would do under the circum¬ 
stances.” In the present case, the plaintiff 
could have avoided incurring the costs by 
giving the letter of acknowledgment asked 
of him. He cannot be said to have acted 
prudently in refusing to give such a letter. 
He has chosen to stand upon his strict legal 
rights. However reprehensible the conduct 
of the defendant may be in allowing 
Gfopalier to institute the suit, he is not liable 
for damages which could have been avoided 
by the plaintiff. The Subordinate Judge 
is, therefore, right, and this petition must 
be dismissed with costs. 

Petition dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 919 of 1913. 

January 28, 1915. 

Present: —Mr. Justice Seshagiri Aiyar. 

S HAN MUG A 0 TH U V AR—Petitione r 

versus 

S. \EERAVAGHU PILLAI— -Respondent. 

Religious Endowments Act (XX of 1863), $. J8— 

Sanction to institute suit - Discretion, extent of _ 

Revision, interference in, if justifiable—Costs of ap¬ 
plicant,when to be disallowed—Civil Procedure Code 
(Act 1 oj 1008), .v. 115— Mere failure to exercise 
judicial discretion, if can be interfered with in revision. 

Section 18 of the Religions Endowments Act o-ives 
a very wide discretion to the District Judge in 
regard to matters coming under the section and 
the mere fact that some serious allegations con- 
tained in the petition for sanction had not been 
considered by the Judge and the possibility of the 
Judge sitting in revision coming to a different con. 
elusion, are not sufficient reasons for interfering with 
the order of the District Judge in revision, [p. 638 
col. 1.] ’ 

In the absence of anything to show that the 
charges were unfounded and the petitioner acted 
negligently or inconsiderately, with a view to annov 
or harass, and not prudently and bona fide, in 
applying for the sanction, Hie petitioner will be 
entitled to be paid his costs out of the trust pro¬ 
perty. [p. (138, col. 2.] 

A mere failure to exercise a judicial discretion will 
not justify interference under section 115 Civil 
Procedure Code [p. 63S, col. 2.] 

Petition, under section 115 of Act Y of 
190S, praying the High Court to revise the 
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order of the District Court of Tinnevelly 
in Original Petition No. 155 of 1913, dated 
18th October 1913. 

FACTS.—The petitioner applied under 
section 18 of the Religious Endowments Act 
to the District Judge of Tinnevelly for 
sanction to institute a suit against a certain 
trustee against whom he brought forward 
various charges, some of them being serious. 
The District Judge issued notice to the 
trustee, and after hearing him considered 
that his explanation as regards some of 
the charges was satisfactory. He, thereupon, 
dismissed the petition and ordered the peti¬ 
tioner to pay his costs. Against this order 
the petitioner preferred this civil revision 
petition. 

Mr. C. S. Yenkatachariar, for the Peti¬ 
tioner:—The District Judge erred in not 
considering many serious allegations made 
against the trustee, and consequently the 
order dismissing the petition cannot be 
supported. In any event the order as to 
payment of costs is illegal. The petitioner 
acted prudently and burnt fide in applying 
for sanction and lie ought to have been 
awarded his costs, instead of being made 
to pay the costs of tie trustee. 

Mr. S. V. Ytithnanabha fyengnr, for the 
Respondent:—Section 18 of the Religious 
Endowments Act gives aveiy wide discre¬ 
tion to the District Judge and the exercise 
of that discretion should not be interfered 
with by the High Court. The Judge having 
found that (lie explanation of the trustee 
was satisfactory, his order awarding the 
trustee s costs is quite correct. Costs also 
being in the discretion of Court, mere failure 
to exercise judicial discretion can never be 
a ground of interference in revision. 


JUDGMENT Mr. Venkataehariar com 
plains that many serious allegations con 
tained in his client s application for snnctioi 
have not been considered by the Distrie 
Judge. I cannot say that that is a grounc 
which would entitle me to set aside tin 
order of the District Judge. Section D 
of the Religions Endowments Act gives bin 
wide discretion in regard to such matter: 
and although if l bad been bearing tin 
Petition myself, l may not have come t< 
tlie same conclusion, that is not a reason fo: 
my setting aside the order passed by tin 

District Judge, 


On the question of costs, which the District 
Judge has directed the petitioner to pay to 
the trustee complained against, I find that 
at least there are two grounds which would 
have justified the petitioner in moving the 
District Judge, and although the explanation 
in respect of items (c) and (/) was regarded 
by him as satisfactory to the extent of • 
refusing sanction he failed to note that 
they were not unfounded and that the 
petitioner did not act negligently or in¬ 
considerately in praying for a sanction. It 
would discourage honest men from coming 
forward to move on behalf of a trust if, 
when they have done all that is necessary 
to bring certain matters before the Court, 
and it is apparent that they acted prudently 
and bone fide and not with a view to harass 
or annoy, they should be compelled to pay 
the costs of the trustee who has given 
cause for complaint. I am of opinion that 
the District Judge’s order as to costs is 
wrong. However, I do not think that 
under section 115 of the Code, I 
can interfere with a bare failure to exercise 
a judicial discretion. I must, therefore, 
dismiss the petition, but under the circum¬ 
stances mentioned by me, each party will 
bear his own costs in this Court. 

Petition dismissed. 


MADRAS HIGH COURT. 

First Civil Appeal No. 68 of J914. 

March 2, 1915. 

Present; —Mr. Justice Seshagiri Aiyarand 

Mr. Justice Napier. 

CHINNASAWMI CHETTIAR— 

Appellant 

versus 

PONNA AMMAL— Petitioner. 

Successioti Certificate Act (VII of 1880), $. 9— Appli¬ 
cation for certificate by Hindu widow — Opposition by 
husband's divided brother — Security , if should be 
fu wished. 

Under section 9 of tho Succession Certificate Act, 
VII of 1889, it is not obligatory on Courts to demand 
security whenever a Hindu wido* applies for the 
grant of a certificate to her. fp. 6^9, col. 1.] 

Sundrammal v. Kullapa Chelti , 6 M. L. J. 86, dip* 
tinguished, 
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Appeal against an order of the District 
Court of Coimbatore, in Original Petition 
No. 296 of 1913. 

FACTS.—An application for a succession 
certificate put in by a Hindu widow was opposed 
by her husband’s brother. The District Judge 
found that the brother was divided and 
ordered the issue of a certificate to her 
without any security. The brother then 
preferred this civil miscellaneous appeal. 

Mr. S. T. Snnivasagopalachariar , for the 
Appellant:—As the grant of the certificate 
was opposed by the appellant, the nearest 
reversioner, the District Judge ought to 
have called upon the respondent to furnish 
security before getting the certificate. 
Sundrammal v. Kullapa Clietti (1). 

Mr. C. V. Anantakrishna Iyer , for the 
Respondent:—In the Sundrammal v. Kullapa 
Ghetti (1) the Judge was unable to 
decide which of the rival applicants was 
entitled to succeed. In the present case he 
has distinctly found that the appellant was a 
divided brother. The order of the Judge is, 
therefore, correct. 

JUDGMENT.—The District Judge is 

right in holding that the brother was 
divided. Mr. Srinivasagopalachariar argues 
that as his client is the nearest reversioner, 
the District Judge should have called upon 
the widow to furnish security before granting 
her the certificate. He relies upon 
Sundrammal v. Kullapa Ghetti (1). In that 
case the District Judge was unable to decide 
which of the rival applicants was entitled 
to succeed to the estate: and the learned 
Judge held that under the circumstances 
securify should have been demanded. To 
accede to the appellant’s contention will 
amount to holding that wherever a widow 
appliesfor a certificate, she is bound to give 
security. This is not the law and no 
authority has been quoted in support of it. 

We dismiss the appeal with costs. 

A ppea l di$n i issed . 

(1) 5 M. L. J. 36. 


MADRAS HIGH COURT. 

First Civil Appeal No. 73 of 1913. 
February 23, 1915. 

Present:—Sir John Edward Power Wallis, 
Kt., Chief Justice and Mr. Justice Trotter. 

1. R. M. T. SUBRAMANIAM CHETTIAR 

AND OTBERS—PLATNTIFFS—APPELLANTS 


t r o wo 


The SECRETARY of STATE for INDIA 
IN COUNCIL, through the COLLECTOR OF 
. RAMNAD— Defendant—Respondent. 

Madras Regulation (XXV of 1802), 5 . 4 —Service 
inam—Lakhiraj grant—Right of Gove ament to impose 
assessment—Limitation M<idras Regulation (XXXT nt' 
IS02) .«. 2. V J 


Lakhiraj grants made before the Permanent Settle- 
ment and not confirmed under Kegulatiou XXXI of 
1K02 are liable to full assessment at the option of the 
Government and there is no period of limitation for the 
exercise by the Government of its right to impose 
such assessment, [p. 640, col. 1 ] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of 
Sivaganga, in Original Suit No. 87 of 1912. 

FACTS.—The suit village, which was 
situated in Ramnad, was lakhiraj at the 
time of the Permanent Settlement. It was 
excluded from Settlement under section -1 of 
Regulation XXV of 1802 and it was admitted 
that section 2 of Regulation XXXI of 
1802, which confirmed grants of a similar 
kind, did not apply to Ramnad. In 
1864 the Inam Commissioner recommended 
that the village should be fully assessed. 

was in abeyance till February 
1910, when the Government assessed the 
suit village. The plain tiffs then filed a suit 
for a declaration that the order imposing 
assessment was not valid and for an injunc¬ 
tion and being unsuccessful in the Court of the 
Temporary Subordinate Judge of Sivagang, 
preferred this appeal to the High Court. 


Mr. 0. V. Ananthakrishna Iyer, for the Ap¬ 
pellant: The order of the Government is 
ultra vires and illegal. The right to assess, 
if any, was barred by limitation. The 
recommendation of the Inam Commissioner 
was in 1864. Till 1910 nothing was done. 
That conduct on the part of the Government 
clearly shows that it had no right to impose 
assessment. 


Dr. S. Swanunathan , for the Government 
Pleader for the Rpspondent:—The village 
was excluded from section 4 of Regulation 

l5l°UZ^ S \ Cti0n , 20t ^tion 

of 1803 did not apply to Ramnad and so 
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the grant lias not been confirmed. The 
right to impose assessment, therefore, 
survived in the Government, and there is 
no period within which the law requires 
such a right to be exercised by the 
Government. Vide Boddupalli Jag anna dim nt 
v. Seeretai n of Stale for India in Council (1). 

JUDGMENT. -This is an appeal from a 
decree of the Subordinate Judge's Court 
of Ramnad, dismissing a suit brought by 
the plaintiffs against the Secretary of State 
in Council for a declaration that the 
Government order of 10th February 1910 
directing the suit village to be fully 
assessed was not valid and for an injunction. 
The evidence clearly shows that the suit 
village was lalchiraj or exempt from the 
payment of revenue at the date of the 
Permanent Settlement and that it was 
excluded from the Settlement under section 
4 of Regulation XXV of 1802. Further it 
is now admitted that section 2 of Regulation 
XXXI of 1802, which confirmed certain grants 
of this kind, did not apply to Ramnad where 
the suit village is situated. The Inam 
Commissioner in 1861 recommended that 
the village should be fully assessed, but it 
was not until February 1910 that effect 
was given to his recommendation by 
Exhibit A. 

The case is clearly governed by the 
decision in Boddupalli Jagannadliam v. 
Secretary of State for India in Council (l), 
but there is no period of limitation for 
the exercise by Government of its right to 
impose assessment on land liable thereto. 
The appeal, therefore, fails and is dismissed 
with costs. 

A ppeal dism issed . 

(1) 27 M. 10. 


MADRAS HIGH COURT. 

FULL BENCH. 

Letters Patent Appeal No. 118 op 1911, 

September 20, 1912. 

Present: —Sir Ralph Benson, Kt., Offg. Chief 
Justice, Mr. Justice Sankaran Nair 
and Mr. Justice Sundara Aiyar. 

SUBBA NAIDU alias SUBBARAYULU 

NA1DU—Appellant 
versus 

ETHIRAJAMMAL and others— 

Respondents. 

Civil Procedure Code (Art V of 1008), O. XLI,r, 27 
—Appellate Court, powers of, to admit additional 
evidence—Evidence on record otherwise unintelligible 
• —Mutual, open and current account—Barred items — 
Guardian, power of, to accept. 

Under Order XLI, rule 27, ">f the Civil Procedure 
Code, 1008, an Appellate Court is entitled to admit 
additional evidence when the evidence already ou 
record is unintelligible without it. 

A guardian of a minor can accept accounts on the 
footing that they are mutual, open and current ac¬ 
counts even if some of the items may be barred by 
limitation. 

Appeal, under section 15 of the Letters 
Patent, against the judgment of this Court, 
in Second Appeal No. 1461 of 1906, reported 
in 12 Ind. Cas. 673, presented against that 
of the District Court of Madura, in 
Appeal Suit No. 161 of 1909 (Original Suit 
No. 35 of 1903) on the file of the Addi¬ 
tional District Munsif of Madura. 

FACTS of the case appear from the 
judgments of Abdul Rahim and Phillips, JJ., 
reported in 12 Ind. Cas. 673. 

Mr. K, Jagannada Aiyar , for the Appel¬ 
lant. 

Mr. P. K. Narayctnasamy Aiyar , for the 
Respondents. 

JUDGMENT.—On the facts which are 
correctly stated in the judgment of Phillips, 
J., we agree with him that the District 
Judge was justified in admitting the 
additional evidence in order to enable him 
to dispose of the appeal to his own satis¬ 
faction. We also agree with him that there 
was a mutual, open and current account 
between the parties and that the guardians 
were justified in taking all the items into 
account. 

We dismiss the appeal with costs of 
the 1st respondent and we modify the 
order as to costs in the second appeal, by 
allowing costs only to the 1st respondent. 

We extend the time for redemption to 
three months from this date. 

Appeal dismissed . 
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BOMBAY HIGH COURT. 

Criminal Reference No. 96 of 1914. 

January 13, 1915. 

Ptesent: Mr. Justice Heaton and 
Mr. Justice Shah. 

E M P E R 0 R—P ROS EC UTOR 

VC) tiJIS 

RAMA\ A OHENNAPPA— Accused. 

. f enal Gode iAct XLV of 1*60), 302, 304 4 - 

Administenng poison as a love potion—Hash and 
negligent art—Criminal Procedure Code (Act V of 

! T*' 23? ’ m ~ T ‘ M f ° r ^rJer-cLf 

.mete, s. 304.4 not framed - Conviction under s. 304.4 

Where arsenic oxide was deliberately administered 
to a man as a love potion by his wife with the con¬ 
nivance ot her mother who had procured the stuff 
in some way and given it toiler daughter: 

Held, that as to deal in this way as a love potion 
with a most deadly form of poison is to act both 
rashly and negligently in whatever walk of life the 
person so doing may be, an offence under section 304 \ 
ot the Indian Penal Code was clearly made out 
against the wife, and the mother was guiltv of 
abetment [p. 642, cols. 1 & 2.] 

Held, further, that althoug i no charge under 
section 304A is framed at the°trial for mm-der on 
reference under section 307 of the Criminal Procedure 
Code the High Court is competent under sections 236, 

. f. 1 llc r (,otle to record conviction under sec¬ 
tion 304A. [p. 642, col. 2.] 

Criminal reference from the decision of 
the Additional Sessions Judge of Belgaum. 

Mr. V. R. Sintr, for the Accused. 

Mr. S. S. Patlcar (Government Pleader), 
for the Crown. 

JUDGMENT. 

Heaion, J. In tnis case there is no doubt 
whatever about certain facts. One Chenappa 
died shortly after eating food prepared 
by his wife. It was found that he had died 
of arsenic poisoning. Then there is really 
no substantial doubt about these further 
circumstances: that the poison was given to 
Chenappa s wife by her mother and that 
she mixed it with the food she gave to her 
husband. The wife was charged with the 
murder of her husband and her mother was 
charged with abetting the murder. 

The case was tried by a Jury in Belgaum. 

in the course of his charge to the Jury the 

Julge pointed out that although there’ was 
no separate charge under section 3JlA of 
the Indian Penal Code, it was open to the 
Jucy to find a verdict of ‘guilty’ of an offence 
under section 304A and an acquittal under 
the charge of murder. With that direction 
m their minds the Jury came to the conclu¬ 


sion by a majority of three to two that the 
women were not guilty of any offence what¬ 
ever. The Judge found himself unable to 

accept this verdict and has referred the case 
to us. 

It is unnecessary to go info the evidence 
m detail, because it really is quite conclusive 
as to the circumstances I have mentioned. 

But at a very early stage in the case, that 
is to say, in their first statements to the 
Magistrate the women maintained that the 
stuff which had been administered to 
Chenappa was a kind of medicine used as 
a love potion. If this is so, admittedly 
there is no case of murder, though there 
may be a case under section 30JA. The 
udge has come to the conclusion that it 
is a case of murder. One of the principal 
reasons which influenced his decision was 
that the day after the death of the man, 
the wife had made a statement to various 
of the witnesses, which they regarded as 
an admission, that she had intended to 
kill her husband, and the Judge came to 
the conclusion that these witnesses were 
not only telling the truth to the best of 
them ability but also had retained a correct 
impression of the purport of what the 
woman said. I do r.ot doubt that the 
fitnesses, according to their lights, were 
deposing truly. But I do gravely 
doubt whether they had retained a correct 
impression of what the woman actually 
said. The recollection of a conversation, 
when it is not corrected by some notes 
or account written down at the time or 
shortly afterwards, is a very tricky thing- 
and m the case of witnesses of the class’ 
ot those with whom we are dealing, the 
recollection or supposed recollection is 
almost inevitably largely coloured by what 
transpired between the occurrence of the 
conversation and the recital of the conversa¬ 
tion by the witnesses. In this case, for 
instance, I can quite readily conceive that 
what the woman said was that she had 
given medicine to her husband without 
either implying or suggesting that she 
knew that it was poison. Yet in the 
light of the events which subsequently 
came to knowledge, the witnesses may 
have quite honestly believed that what 
the woman really had implied, perhaps 
even said, was that she had intended to 
poison aw husband. I think 
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Hint that particular which was relied nil 
]>y the Judge does not really exist in the 
form in which he supposes. 

Then he finds that the proved facts are 
more compatible with the theory that the 
woman wished to get rid of her husband 
than that she wished to stimulatehis affection 
for her. Here again J do not agree. I he 
facts which are indicated by the evidence 
are considerable disagreement and friction 
between the husband and wife which may 
have been due, at least in part-, to the 
impotence of the husband. Of course, we 
can have only a fragmentary and a very 
imperfect knowledge of what the relations 
between husband and wife really were. 
We never learn anything approaching the 
whole truth in these cases. But the 
suggestions in this particular case do not 
seem to me to point at all definitely to any 
wish on the part of the wife to get rid of 
the husband. These are the principal 
circumstances which are believed to tell 
against the wife on the charge of murder. 

A third important circumstance is that 
she was in possession of very nearly 250 
grains of arsenious oxide and it was from 
arsenic poisoning that her husband died. 
Five grains of this stuff is, roughly speaking, 
enough to kill any ordinary man. How 
this woman came to be in possession of 
enough of this deadly stuff to kill about 
lift y people is quite unintelligible, and, 
looked at as a matter of pure conjecture, 
if seems to me almost as unintelligible on 
the theory that she wished to poison her 
husband as it is on the theory that she 
wished to stimulate his affections. On the 
other hand, the fact—and it is a fact—that 
the wife gave the remnants of the food to 
their cow which also died of arsenic poison, 
suggests that she did not know the deadly 
effects of the stuff she had used. 

Therefore, it seems to mo that there is 
no good reason for disturbing the verdict 
of the majority of the Jury in so far as it 
is a verdict on the charge of murder. But, 
as 1 have said, there can he no doubt in 
this case that this deadly stuff was 
deliberately administered to the man by 
|,is wife with the connivance of her mother 
■who had procured the stuff in some 
way and given it to her daughter, i:;J it 
seems to me, that to deal in tin’s way as 
a love potion with a most deadly form of 


poison, is to act both rashly and negligent¬ 
ly in whatever walk of life the person so 
doing may he. 1 think that an offence 
under section 304A of the Indian Penal 
Code is quite clearly made out by the facts 

proved. 

AVe have had a somewhat lengthy and 
not an uninteresting argument as to whether 
section 307 of the Criminal Procedure Code 
permits us to convict these persons under 
section 3OJA of the Indian Penal Code 
because of the fact that there was no 
charge under that section at the trial. It 
is contended on behalf of the prosecution 
that the terms of sections 236 and 237 of 
the Criminal Procedure Code enable us to 
record this conviction. AV hatever may he 
said about section 238 of the Code, I do 
not feel any doubt that under sections 
236 and 237 we are empowered to record 
such a conviction. It was beyond question 
a doubtful matter in this case from the 
very beginning whether the facts, which 
the prosecution would be able to prove, 
would establish more than the administer¬ 
ing of the poison in the way I have mention¬ 
ed. It was doubtful whether they would 
go so far as to prove that poison was 
administered with the intention of killing. 

It would, therefore, it seems to me, quite 
clearly have been open to the prosecution 
to bring these persons to trial on charges 
both of murder and under section 304A 
of the Indian Penal Code. If that were 
so, it follows from the provisions of section 
237 of the Criminal Procedure Code that 
although the charge under section 304A 
of the Indian Penal Code was not form¬ 
ally made it was open to the Court to 

convict under that section. 

We do convict these women, the first 
Ramavakom Chenappa under section 304 A 
of the Indian Penal Code and the second 
Balnvnkom Shivbasappa under the same 
section read with section 109 of the Indian 
Penal Code, that is of abetment, and we 
direct that they do suffer rigorous imprison- 

ment for two years. 

SiiAll, J.—I entirely argee. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 374 op 1914. 
Criminal Revision Petition No. 306 

op 1914. 

February 18, 1915. 

AT a Mr- Justice Tyabji. 

i ARASAPPAYYA —Complainant— 

Petitioner 

versus 

NARASAYYA SHANBHOGUE and others 
. Accused—Respondents. 

xvnTT 1 p, ' ece i ure Codc (Act r of 1898 ) Cl, 

oWf k - h acc «sed in those inquiries, and the 
chief business of the Magistrate is to roe whether 
the prosecution has adduced such evidence as Is 
not on the face of it absolutely incredible in 
regard to every ingredient of the offence that is 
charged, [p. 643, col. 2; 644, col. IJ * eaoe th ** 13 

ere l “ a -charge under sections 463 and 464 of 

the Penal Code, the fact of the alteration of the nro 
niissory note was proved, but no evklence C 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898 

P f ay +L g ^' Sh C ° Urt t0 revise the or der 
ot the Stationary Magistrate, Kasargod 

in Register Case' No. 8 of 1913, (Criminal 

Revision Case No 14 of 1914, on the file of 

South CanaraO. ^ ^ 

Mr. J. L. Rosario, for the Petitioner. 

ORBF^tT— 1171 ’ f ° r the Res Pondents. 
iv i t * This is a revision petition in 

tlmDisi T M Sked t0 revise the order of 
which ' L Mag,Strate of South Canara in 

which in the exercise of his powers under 

he held H f S 6 ° riminal Pl ' 0Cedure Code, 
he held that the accused person had not 

been improperly discharged by the inquiring 

Magistrate. The order of discharge, 

which was thus upheld by the District 

Magistrate, was passed by the third Class 

Stationary Sub-Magistrate of Kasaragod on 

a complaint that the 1st and 2nd accused, 

who are now before me, had been guilty 

ot the offences referred to in sections 467, 

468 and 471 of the Indian Penal Code, 

that is, of the forgery of a valuable 


security. The Stationary Sub-Magistrate 
discharged the accused, being of opinion 
under section 209 of the Criminal Proce¬ 
dure Code that there were not sufficient 
grounds for committing the accused for 
trial ; and I have now in effect to decide 
whether the order of discharge was within 
the powers of the Magistrate or whether 
he encroached upon the prerogative of the 
Sessions Court, which alone has jurisdiction 
to try the offences under the sections to 
which I have referred. The words of the 
sections are very wide and they empower 
or rather require the Magistrate in the 
first instance to discharge the accused if 
he is of opinion that there are not sufficient 
grounds for committing him for trial. 

-*j * • 11 • . h oav ever, 

been judicially interpreted in decisions, 

which are binding upon me, to mean that 
, , case of offences which are triable 

cannof b H a C °™'j of , Se88ion , t} >e Magistrate 
cannot be considered to have the power 

to proceed to the trial of the accused in 

these inquiries. It seems to me that I 

the bid""* 1 6 ;’ UStified in tl>ave lling beyond 
the judicial interpretation of the section 

which restricts its SCO p e s „ as to preven ^ 
a Magistrate in the course of the inquiry 
from encroaching upon the prerogative of 
the Sessions Court. I take, therefore, as a 
fUide for the meaning of the section the 
,n wb Ic h Bakewell, J., interpreted in 

Che 1 t a ’ Ud - V - Koth ™darama 

Lnetti (1). In that case there was a differ- 

ence of opinion between Benson, J., and 

Sundara A.yar, J., and the question was 

referred to Bakewell, J., who says: “His 

wl M a !u at6s) duty is t0 determine 
whether the accused should be put upon 

his trial and he ought to commit if he 

is satisfied that there are credible witnesses 

to facts which if believed by a Jury, 
would justify the conviction of the accused 
of the offence complained of. If he proceeds 
to weigh the evidence, to accept some 
statements and reject others, to deal with 
probabilities or to draw inferences as to 
knowledge or intention, he is in reality 
dealing with the question of the guilt or 
innocence of the accused and is usurping 
the functions of the trial Court. The 
Magistrate has undoubtedly to exercise his 

i.S&'ftStTtSr “•***• »»• 
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discretion in tlie matter ; for instance, lie 
may examine the varying statements of the 
witnesses for the prosecution and come to 
tlie conclusion that they are not credible 
witnesses, or he may find that there 
is incontestab'e evidence that conditions 
which are shown to have existed at one 
time had passed away prior to the date 
of the alleged offence. Possibly he may 
say that the facts alleged are not sufficient 
to warrant any inference as to the knowledge 
or intention of the accused; this, however, is 
to go very near the line, and I am inclined 
to agree with the observations of Geidt, J., at 
pages 838 and 839 of the report /. c. 9C. l\ r . 
N.” (1913) M. W. N. 728 at 750). Taking, 

therefore, this exposition of the section as 
my guide, I have to see whether the Magis- 
trate—1 shall refer only to the order of the 
Stationary Sub* Magistrate, because the 
District Magistrate has upheld and agreed 
with the decision of the Magistrate of the 
first instance I shall consider—whether the 
Magistrate put to himself a question 
different from that which Bakewell, J.> 
requires that he should put to himself, lor 
this purpose 1 must, in the first instance, 
refer to the elements of the oHence with 
which the accused are charged ; for it is 
beyond dispute that the chief business of 
the Magistrate is to see whether the prose¬ 
cution has adduced such evidence as is not 
on the face of it absolutely incredible in 
regard to every ingredient of the offence 
that is charged. There are no doubt deci¬ 
sions which give to the Magistrate far 
larger powers. But taking the narrowest 
view of his functions, it must include the 
function to which 1 have just referred. 

I’lie offence of forgery is dealt with in 
sections 463 and 464 of the Indian Penal 
Code, but the portion that is directly appli¬ 
cable to the present case is contained in the 
second part of section 164, where it is laid 
down that a person is said to make a false 
document who without lawful authority 
alters dishonestly or fraudulently a docu¬ 
ment in any material part thereof after 
it has been made or executed either by 
himself or by any other person. The 
offences alleged in this case are that there 
was a promissory note in favour of the 1st 
accused dated the 6th October 1910 and 
Ibat the promissory note was altered by 
tfce addition of the figure (3) so as to make 


it appear to bear tbe date 26tli October 
1910 in order to save the bar of limitation 
against tbe suit instituted on tbe 27th 
October 1913, tbe Court having been closed 
on the 26th. The conclusions of facts at 
which both the Magistrates have arrived 
have been much canvassed by tbe learned 
Pleader and Counsel who appeared before 
me and I think it unnecessary, therefore, to 
go into them again in any great detail. 
After having given tbe careful arguments 
that were addressed to me, my best con¬ 
sideration it seems to me that, though the 
decisions of tbe Magistrate are not worded 
exactly in tbe way in which they might 
have been worded bad they bad the benefit 
of the arguments which have been placed 
before me, yet they in effect come to the 
conclusion that accepting the evidence of tbe 
prosecution witnesses in so far as they are 
not manifestly incredible and assuming 
that that evidence will carry weight with 
a Jury and be believed by them, still the 
prosecution failed in one material element 
of tbe offence charged. Tbe prosecution 
failed to adduce any evidence to prove that 
either the 1st or the 2nd accused altered 
the document in question. Both the Magis¬ 
trates were evidently of opinion that, from 
the evidence adduced by the prosecution 
itself, wlmt appeared was that the 1st and 
2nd accused were not in actual possession 
or control of the promissory note, that the 
prosecution witnesses do not bring home to 
these accused even the knowledge of any 
alteration in tbe document, lhat fact, or 
rather the absence of any evidence to prove 
that fact, seems to me to be fatal to the 
case for the prosecution. It seems to me, 
therefore, that tbe Magistrates were right 
in coining to the conclusion that there were 
not sufficient grounds for committing the 

accused for trial. . , 

The petition must, therefore, be dismissed. 

Petition dismissed . 
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BOMBAY HIGH COURT. 

Criminal Reference No. 87 of 1914. 

February 4, 1915. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shall. 

EMPEROR —Prosecutor 

versus 

RAJAPPA RAMAPPA KALAL— 

Accused. 

. Pc l ln ! Gode (Act XIV of I860J, . 9 . 199 — False declara- 
Uon before Mamlatdar to obtain certificate of sol - 
vency for purposes of Abhiri license-Offence. 

A false declaration made to a Mamlatdar in Hie 
hope of obtaining a certificate of solvency for the 
purpose of securing a license from the Abkari 
officials, is not such a declaration as a Court of Justice 
or any public servant or anv person is bound bv law 
or authorised by law to receive, and hence does not 

come within tho purview of section 199 of the 
Penal Code. 

Criminal reference made by the Sessions 
Judge of Bijapur against conviction and 
sentence passed by the first Class Magistrate 
of Bijapur. 

Mr. H. B . Gumdste , for the Accused. 


CASES. 645 

ASRABUDDIN SARKAR V . KALI DOYAL. 

Court of Justice or any public servant or 
any o her person is either bound by law or 
authorised by law to receive such a declara¬ 
tion, as we have in this case, in evidence 
and, therefore, in law no offence under 
section 199 of the Indian Penal Code has 
been committed. The Sessions Judge held 
that as there was a plea of guilty, he 
could not deal with the case in appeal and, 
therefore, he referred it to us. What I 
have said shows that the offence of which 
the accused was convicted has not been 
committed and, therefore, the conviction 
must be set aside and the fine, if paid, 
refunded. I only wish to add that I have 
spoken exclusively with reference to section 
199 of the Indian Penal Code. Bail bonds 
in this case may be cancelled. 

Shah, J.— I agree. 

Comnction and sentence set aside. 


Mr. S. S, Patkar , Government Pleader, for 
the Crown. 

JUDGMENT. 

Heaton, J.—This is a. curious case. A per¬ 
son was accused of an offence on the following 
facts .* for the purpose of securing a license 
or something of that sort from the Abkari 
officials he made a false declaration to a 
Mamlatdar in the hope that he would obtain 
from the Mamlatdar what is called a certificate 

of solvency, a certificate which would enable 

him more easily to obtain the license or 
whatever it was that he wanted from the 
Abkari authorities. He was charged with 
an offence under section 199 of the Indian 
Penal Code in consequence of making this 
false declaration and he pleaded guilty to 
the charge. We can only take this plea 
of guilty as a plea that the facts alleged 

against him were correct, because we think, 

as does the Sessions Judge who referred this 
case to us, that the facts alleged and 
admitted do not amount to an offence under 
section 199 of the Indian Penal Code. That 
section is very strict in its terms and deals 
with a false declaration only when the decla- 
ra 1 >n is one which a Court of Justice or a 
public servant or other person is bound or 
authorised by law to receive as evidence. It 
has not been pointed out to us that any 


CALCUTTA HIGH COURT. 

Criminal Rules Nos. B09 and 810 

of 1914. 

June 17, 1914. 

Present: Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 

ASRABUDD1N SARKAR 

AND OTHERS—PETITIONERS 

versus 

KALI DOYAL MULLICK and another_. 

Opposite Parties. 

Penal Code (Act XLV of I860*, ss. 471,474 —User 
meaning of-Offence-Sanction, if required-Criminal 
Procedure Code (Act V of 189S , ss. 195, 476. 

Prosecution under section 474, Indian Penal 
Uocle, requires no sanction, [p. 646, col. 1 ] 

In a rent suit filed by the petitioners the com. 

plamant was summoned to produce a leabuliyat and 

an amalnamah. The documents were produced not 

by the complainants but by the petitioners them. 

selves as coming from the custody of the com- 
plamant: 

Held, that the facts constitute a user within the 
meaning of section 471, Indian Penal Code, and for 
prosecution for this offence sanction und Q r section 
195 or an order undeletion 476, Criminal Procedure 
Code, is necessary, [p. 6i6, col. 2.] 

Amb>\a Prasad Singh v. Emperor , 8 Cl* T r 

398: 35 o. 8 >0: Rati Jha v. Emperor, 14 Tnd Cas 201- 
39 C. 463; 15 0. L. J. 509; IS Or. U J. 20 J: ,fiCW 
N. 623; Hob a rale AH v. Emperor, 15 Tnd Cas «i* id 

0; f ' r ' b J-.**» »„d Pro’,',,] 

Mandal v. Rabindra A atli TJinda, 13 Ind Cas 99 
13 Cr. L. J. 6, referred to. 8 



646 


INDIAN CASKS. 


[1915 


ZAHIR SINGH V. EMPEROR. 

In No. 809 of 1914. 

Babu Brojendra Nath Chatter)??, for the 
Petitioners. 

Mr. (S'. P. Sinha, Counsel, and Babu 
Surendra Nath Gnha , for the Opposite 
Party. 

In No. 810 of 1914. 

Babu Brojendra Nath Chatter}??, for the 
Petitioners. 

Mr. Pugh , Counsel, and Babu Surendra 
Nath Gallo, for the Opposite Party. 

JUDGMENT.—In these two Rules it 
appears that two prosecutions under sections 
474, Indian Penal Code, have been instituted 
against the petitioners in respect of certain 
documents, namely, in each case a kahulii/at 
and an amalnamuh. It further appears that 
the petitioners instituted a rent suit (No. 324 
of 1913) and that in that suit summoned the 
complainants in the criminal proceedings to 
produce the documents in question, each a 
kahnliyat and an amalnmnah . The produc¬ 
tion of the documents followed. The case 
for the complainants is that the documents 
are not genuine and were in fact produced 
not by the complainants, but by the plaintiffs, 
the petitioners before us. The contentions 
of the petitioners before us are that a 
sanction under section 195 or an order 
under section 476 of the Code of Criminal 
Procedure is necessary before they can be 
prosecuted, and that in any case pending the 
decision of the rent suit the prosecution 
should be stayed. 

On behalf of the complainants-opposite 
parties it is contended, first % that the docu¬ 
ments having been merely tiled there has been 
no user, and, secondly, that the prosecution 
under section 474 requires no sanction. The 
second contention cannot be disputed, and 
in support of the first reference is made to 
the case of Amhika Prasad Singh v. Emperor 
(1). But in at least three subsequent cases, 
Pali Jha v. Emperor (2), Moharak All v. 
Emperor (3) and Krishna Proshad Mandal v. 
Eabindra Nath Dinda (4), it has been held 
that at least in certain circumstances the 
filing of a document may constitute a user. 
On the case for the prosecution, in the 


(i) 35 C. 820; 8 Or. L. .1. 308. 

(2; 14 I ml. Cns. 201; 30 C. 103; 15 (\ 
Cr, L. J. 201; 1G C. W. N. G23. 

(3 ) 15 lnd. Cas. 81; 17 C. W. N. 04; 
•NO. 

(4) 13 bid. Cas. 00; 13 Or. L. J. 0. 


U .1. 500; 13 
13 Cr. b. J. 


present instance, the documents were 
produced by the petitioners as documents 
coming from the custody of the complain¬ 
ants. We are of opinion that this, if 
established, constitutes a user within the 
meaning of section 471, Indian Penal Code. 
It follows that the offences, if any, commit¬ 
ted, are offences under section 471 of the 
Code and in respect of those offences 
sanction under section 195 or an order 
under section 476, Criminal Procedure Code, 
is necessary. 

Apart from this, it is not disputed that 
the decision of the issues in the rent suit 
depends largely on the question whether 
the documents in question are or are not 
genuine. That being so, we are of opinion 
that it is expedient that the criminal pro¬ 
ceedings should be deferred pending the 
final disposal of the rent suit. After that 
suit is disposed of, it will be open to the 
Courts and to the complainant to take further 
appropriate action. These Rules are, there¬ 
fore, made absolute and tlife present criminal 
proceedings quashed. 

The petitioners will now be discharged 
from their bails. 

Petitioners discharged. 


ALLAHABAD HIGH COURT. 

Criminal Revision Petition No. 1228 

of 1914. 

February 19, 1915. 

Present: —Mr. Justice Tudball. 

ZAHIR SINGH—Applicant 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V of 1898), 196, 

537 —Sanction to prosecute granted — First complaint 
dismissed—Second complaint without fresh sanction 
Irregularity, objection as to, taken at the very first stage , 
effect of. 

Section 537 of the Codo of Criminal Procedure 
was never intended to allow a Magistrate to 
override the clear provisions of tho Code, The 
section was intended to prevent a mere technicality 
from interfering with the course of justice, tho error, 
omission, etc., being one which lmd escaped all parties 
nt the beginning of the trial. Where, therefore,, the 
want of sanction for prosecution of a complaint is at 
once brought to tho attention of tho Court, it is 
the duty of tho Magistrate to refuse to take 
cognizance of tho complaint on the ground that ho 
cannot do so by reason of the terms of section 195 of 
the Code. [p. 647, col. 2.] 
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Sanction to prosecute Z and some other persons 

was granted under section 195. On the basis of the 

sanction a complaint was filed but the accused were 

discharged as the complainant was not present on 

the date of hearing. A fresh complaint was filed 
against Z alone: 

Held, that the second complaint was not in 
continuation of the first, [p. 647, col. 1.] 

Criminal revision against an order of the 
Magistrate, first Class, of Farrukhabad. 

Mr. A. H. C. Hamilton, for the the Appel¬ 
lant. 

Mr. B. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—This application in revision 
arises out of the following facts. One Tika 
Ram obtained a sanction on March 3rd, 1913, 
to prosecute Zahir Singh and certain others 
for offences under sections 467 and 471 of 
the Indian Penal Code. An appeal was filed 
against the order granting sanction, which 
was dismissed on June 10th, 1913. On July 
5th, 1913, Tika Ram filed a complaint against 
those three persons. Proceedings in the 
case were suspended pending the decision of 
an application in revision to this Court. That 
application was rejected on January 21st, 
1914. Tika Ram then waited practically 
for four months until May 15th, 1914, when 
he went into Court and asked that his com¬ 
plaint might be taken up and decided. His 
application was granted and the case came 
up for hearing at the end of a little over 
three months on August 20th, 1914. Tika 
Ram did not appear and the accused were 
discharged. After the order of discharge 
had been made, Tika Ram filed a fresh com¬ 
plaint as against Zahir Singh only. Zahir 
bingh on this fresh complaint at once took 
objection that it was a complaint filed out 
of time and that the Magistrate could not 
take cognizance of the offence. The Magis¬ 
trate disallowed this objection in the follow¬ 
ing words: The first application was within 
time and by the subsequent application the 
continuity is not broken.’’ In other words, 
he took this fresh complaint as being a 
proceeding in continuation of the former 
proceeding. This, however, was clearly 
wrong. It was clearly a fresh complaint as 
against Zahir Singh alone. If Tika Ram 
wished to continue the former proceeding 
he could have gone to the District Magis¬ 
trate or the Sessions Judge and have obtained 
an order for further enquiry, on his first 


complaint. Zahir Singh has been committed 

for trial. The present application is directed 
to have that committal order quashed. On 
behalf of the Crown it is urged that the 
defect in the section is one which is cured by 
section 53/ of the Code of Criminal Proce¬ 
dure. That section lays down that subject to 
the provisions hereinbefore contained no 
order shall be reversed or altered in revision 
on account of want of any sanction, required 
by section 195, unless such want has in fact 
occasioned a failure of justice. The explana¬ 
tion attached to the section is that in deter¬ 
mining whether any error, omission or irregu¬ 
larity in any proceeding under this Code 
has occasioned n failure of justice, the 
Court shall have regard to the fact whe¬ 
ther an objection could and should have 
been raised at an earlier stage of the 
proceeding. As has frequently been remark¬ 
ed in many cases, section 537 is not perhaps 
happily worded. But to ray mind one 
thing is clear, and that is that section 537 
was clearly never intended to allow a 
Magistrate to override the clear provisions 
of the Code. The section was. intended 
to prevent a mere technicality from interfer¬ 
ing with the course of justice, the error, 
omission, etc., being one which had escaped 
all parties at the beginning of the proceed¬ 
ing. Where, however, as in the present 
case, the want of sanction was at once 
brought to the attention of the Court, it was 
clearly the duty of the Magistrate to refuse 
to take cognizance of the complaint on the 
ground that he could not do so by reason 
of the terms of section 195 of the Code. 

To allow the present applicant to proceed 
to trial in the Court of Session would be 
grossly unfair, seeing that the trial must 
in the end fail by reason of the want 
of sanction. I, therefore, allow the applica. 
tion and set aside the order of the Court 
below. The applicant, if on bail, need not 
surrender; if in confinement, he will be 
released at once. 

Application allowed . 
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CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 96 of 1912. 

February 15, 1912. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Sbarfuddin. 

R AMDE0 PANDE Y —Acc use d—Petitioner 

versus 

EMPEROR— Prosecutor—Opposite Party. 

Criminal Procedure Code (Act ro/ 1808L s. HO— 
Security for good behaviour—Fresh proceedings after 
release—Circumstanees after release to be considered. 

Whore fresh proceeding's under section 110 of the 
Criminal Procedure Code are taken against an accused 
after his release from the last security, they must 
lie confined to facts and circumstances alleged against 
him after his release. 

•Tunab AH v. Emperor, 31 C. 783; 8 C. W. N. 909; 1 
( r. L. J. 801, referred to. 

Mr. Hnq, Counsel, and Babu Manmatlia Nath 
Mnhherji, for the Petitioner. 

Babu Sr is Chandra Choivdhunj , for the 
Crown. 

JUDGMENT.—We think that this Rule 
must be made absolute on the first ground 
on which it was issued, namely, that the 
proceedings are premature. The Police re¬ 
port upon which they are based mentions 17 
cases in which the accused lias been suspected 
to have taken part, and eight of those cases, or 
nearly half, we are surprised to find, took 
place during the period when he was 
previously furnishing security. Then there 
are four cases in which the Police reported 
that he has been known to have taken part. 
All four of these cases took place during his 
previous terms of security, audit is upon 
these 12 cases with 9 other cases, which 
occurred in April, May and June and August 
1911, that he is now being arraigned, and the 
proceedings state that this report makes it 
appear to the Magistrate that this man is 
by habit a thief and house-breaker by 
night and that he habitually commits ex¬ 
tortion and offences involving a breach of the 
peace. As far as we can see there is no hint 
of extortion or any offence involving a breach 
of the peace in this list of cases, and the 
allegation that besides committing burglary 
and theft he satisfied his ends by forco of 
lathis is extremely vague. Of course when he 
has had time to show that he has formed 
the habit of theft and house-breaking by 
night with extortion and offences involving 
a breach of the peace since the beginning 
of January, 1911, then on materials confined 
to the period after his release from his last 


security proceedings could, if necessary, be 
taken under section 110 against him. But 
these proceedings must he confined to facts 
and circumstances alleged against him after 
his release from his last security, and to 
import anything before, as evidence of 
habit, would be to lay down that having 
once been called upon to furnish security 
be could always on the same evidence be 
made to continue that security from one 
term to another. That certainly is not the 
law. 

The principle on which these cases 
should be tried is laid down in Junah Ali 
v. Emperor (1). We do not mean to 
lay down in any particular case or in this 
case that 15 months is or is not a sufficient 
period to give n m<in a locus pocnitentce. 
That is not the question. In the particular 
case there reported the Judges held that 
this man had not had a sufficient locus » 
pccnitentce. But this is probably due to the 
fact that during the 15 months sin^e he 
came out of jail there was very little to 
show that he had continued in his evil 
courses. But what they did find was that 
the evil reputation which he had before his 
imprisonment had still followed him and 
permeated the evidence of many of the 
witnesses, and this is what must he 
avoided. No prejudice can accrue to the 
petitioner from anything which he is 

alleged to have done prior to the beginning 
of 1911, and, therefore, we think that these 
proceedings taken in October 1911 were 
premature. 

If the District Magistrate is of opinion 
that there is evidence that this man has 
become a habitual thief and house-breaker 
since 1st January i9ll and is now a dan¬ 
gerous character from whom security is 
required, it will bo open to him to take 
proceedings against him. But in that case 
we think the District Magistrate should 
himself have the matter enquired into 
at his own hea Iquarters rather than at 
Si w in, as it is perfectly clear that the 
moving spirit in this and other case3 
are the Inal ze.niulurs of the Si wan sub¬ 
division. 

Tie Rile is mile absolute and the 
proeej lings of the llth Octeber 1911 are 
set aside. 

Rule made absolute. 

(1) 31 0 7U; 8 0. \y. >f. 9H; l Or, I*. L 


INDIAN CASES, 


649 


Vol. XXVIII] 

JANG RAI V . EMPEROR, 

CALCUTTA HIGH COURT. 

Criminal Appeal No. 903 op 1911. 

February 19, 1912. 

Present :—Air. Justice Holm wood and 
Mr. Justice Sliarf addin. 

JANG RAI AND OTHERS—APPELLANTS 

versus 

EMPEROR— Respondent. 

Penal Code (J ct XLV of 18600, 148, 149, 395, 

326 —Evidence judicially recorded — Judge's duty to 
believe or disbelieve witness before him -Finding , 
when irrelevant. 

It is exceedingly dangerous to appeal from 
evidence judicially recorded under the sanction of 
cross-examination to statements made to tlie Police 
which are not judicially recorded, [p. 659, col. 1.] 

It is the Judge’s duty to make up his mind while 
the witness is before him whether he is a witness of 
truth or falsehood: and it is only when the Judge 
sees any reason to distrust his evidence that omissions 
in a Police record can become of any importance. I_p. 
650, col. 1.] 

Such findings as this: “It is not clear whether the 
name of Mahabir appears in the Police papers or not,” 
are wholly irrelevant. |_p. 650, col. 1.] 

Appeal from the judgment and sentence 
of the Sessions Judge of Shahabad. 

Mr. K. B. Butt, Counsel, and Babu 
Surendra Nath Gliosal , for the Appellants. 

Mr. Orr (Deputy Legal Remembrancer, 
Bengal), for the Crown, 

JUDGMENT.—This is an appeal from the 
judgment and sentence of the learned Sessions 
Judge of Shahabad who, differing with the 
assessors convicted four persons, Jang Rai, 
Keshwar, Singh or Rai, Ram Narain and 
Anjor Ahir under sections 148, 395 and 326 
read with section 149 and sentenced the 
first to 10 years’ rigorous imprisonment, the 
others to seven years each. 

Originally eighj persons were arraigned 
before him on these charges but four have been 
acquitted, though we confess we are unable 
to appreciate any difference between their 
cases and those of the present appellants. 

It is alleged that 200 of the tenants of 
Barsingha, a village in the Ballia District, 
crossed the Ganges on the day of occurrence 
and looted the fields of the Suremanpur 
Burja tenants. It is also alleged that one 
Barhamdeo Rai (not in custody) pursued 
one Chegan and speared him, killing him 
instantaneously. Then it is said that Sheo 
Gobind, who has been tried and acquitted 
op his establishing a convincing alibi, pur¬ 


sued Bhola Rai and speared him so that 
he also died. 

Harnarain or Harnandan Rai, P. W. No. 2, 
was grievously hurt with a spear so that 
his dying declaration had to be taken and 
then the mob disappeared as suddenly as 
they had come. 

There had been already an apprehension 
of a breach of the peace between the men 
of Suremanpur Burja and Salem pur and so 
bitter was this quarrel that a Police guard 
had to be posted on the chnr. In the 
meantime, however, some of the Barsingha 
ryots had obtained settlement from the Col¬ 
lector of land in Salempur, which appears 
to be a kkas mahal , and this annoyed both 
the Salempur people and the people of 

Suremanpur Burja who also wanted settle¬ 
ment of these lands. 

The defence is that the boundary dispute 
between Salempur and Suremanpur culminat¬ 
ed that day in a fight in which these persons 
were killed and wounded and that the two 
sets of villagers combined to implicate 
Barsingha men. It is found by the 
Judge that this boundary dispute had not 
been settled and there are points in this 
case which convince us that the defence 
story is true. All the witnesses swear in 
the clearest way that Sheo Gobind speared 
Bhola Rai. There is no room for doubt or 
escape from this statement and as it has 
been found to be totally false, this con¬ 
siderably discounts the other evidence as to 
identification on which the whole case 
against the appellants turns. It is not like 
a case where an offender has been given 
the benefit of the doubt on showing strong 
evidence of alibi as against a mere allega^ 
tion of presence in the riot. 

The identification made by nearly all the 
witnesses^is discredited by their false charge 
against Sheo Gobind and Bechu Dhobe, 
P. W. No. 19, alone is left untouched by it 
and it is on his evidence principally that 
the learned Judge seems to have relied 

Now this Bechu Dlmbe was the first person 
examined by the Police, and he stated that 
200 men had come from Barsingha but 
gave no names whatever. 

The first time nny names are said to 
have been mentioned are by Harnarain at 
the Chekwara where he was lying wounded 
and it seems reasonably open to doubt 
whether he made such a statement. If he 
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did, lie clearly falsely implicated Sheo 
Gobind in tlie murder of Bhola Rai and 
tliat same night before the Deputy Magis¬ 
trate at Lalganj he omitted to mention 
Jang Rai. 

Ihe other witnesses do not appear to have 
named any one till the 29th March, three 
days after the occurrence, though Nihora 
and Guli were with the Sub-Inspector from 
the first. It is remarkable that the Salempur 
witnesses admit that they ran away and 
hid themselves for two or three days. This 
clearly shows that they were afraid of 
being implicated in the riot. 

The learned Judge nowhere gives his own 
finding on the truth or falsity of each wit¬ 
ness’s statement. He relies entirely on the 
differences in what they say in Court and what 
they said or are alleged not to have said 
before the Police. We must point out that 
it is exceedingly dangerous to appeal from 
evidence judicially recorded under the sanction 
of cross-examination to alleged statements 
made to the Police which are not judicially 
recorded. It is the Judge's duty to make 
up his mind while the witness is before 
him whether he is a witness of truth or 
falsehood, and it is only when the Judge 
sees any reason to distrust his evidence 
tliat omissions in a Police record can become 
of any importance. 

Such findings as this: “It is not clear 
whether the name of Mahabir appears in 
the Police papers or not” are wholly 
irrelevant. 

For the prosecution it may he noted that 
there are two Mahabirs and tweSheo Gobinds 
mentioned and that many of the identifica¬ 
tions were not by name. 

There seems to be a doubt thrown through¬ 
out the evidence and the judgment of the 
learned Judge both as to the place of 
occurrence and the parties engaged in the 
quarrel. The place pointed out to the Sub- 
Inspector by the witnesses and noted by him on 
his map does not agree with the evidence nor 
with the map and Husnu prepared by the 
pat wart long before this occurrence for a 
wholly independent purpose. The Judge 
raises a cloud of doubt on this, hut does not 
tell us what his own finding is. 

His final finding on page f>2 contradicts 
the oral evidence. Hut he then starts off 

again throwing a cloud of doubt on his 
own finding. 


The only finding necessary was that what“ 
ever the particular spot was where the 
crops were being cut, it was undoubtedly 
south of the lands settled with the Barsingha 
tenants. If, therefore, the Barsingha people 
looted those crops they are certainly guilty 
of dacoity. 

But on the other hand the fact that 
they had no interest whatever in such an 
act and that they had admittedly come 
two days before with the Deputy Collector 
to take over the fields which had been 
settled with them goes strongly in favour of 
their defence, and the fact that the real 
place of occurrence was at some indefinite 
spot to the south largely supports the theory 
that the boundary dispute between Salempur 
and Su reman pur was the real cause of the 
fight and that the Barsingha people had 
nothing to do with it. There is no doubt 
that the boimdaiy dispute was still going 
on and the witnesses have foresworn them¬ 
selves in totally denying it in evidence. 
The defence say the occurrence was some¬ 
what earlier in the day. If it was early 
enough for Slieo Gobind to have been present, 
a fact to which the prosecution witnesses 
have tied themselves, then there was ample 
time for concoction before the Police came. 

It is most significant that Bechu 
Dhobe, a man of Salempur, states the story 
that 200 Parsingha men had come across 
and killed two Suremanpur men, and then 
disappears for two or three days. It is only 
when the Salempur people found that the 
Police had accepted this story that they came 
forward with evidence. 

It is inexplicable how 200 persons came 
across the Ganges in boats and yet no 
trace of their coming or going appears in 
evidence. They must have had at least 
five large boats and those boats must have 
been seen. Yet the evidence in regard to 
the only boat spoken of in which Sheo Gobind 
and one other man are said to have started 
from the other side, has been disbelieved 
and in our opinion, rightly so. As regards 
the loot the Judge finds there was not 
much looting. But the only evidence is 
that some paddy was found cut and admit¬ 
ted lj' Harnarain and others were cutting 
their paddy that day. There is no 
suggestion that the paddy was irregularly 
cut and there was no mention of loot to the 

Police. 
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The witnesses who say that the loot 
was after the murders are disbelieved. 
A glance at the table of identifications 
prepared by the learned Judge shows 
that Sheo Gobind’s false identification vitiates 
the identification of every one of the 
accused for we have shown that Bechu’s 
evidence, coming so late as it does after 
his first information, cannot have any 
weight. 

The argument that it is difficult to believe 
that a party who had had two men killed and 
one wounded would make a false charge 
against other people, is negatived in this case 
by the positive and detailed false accusation 
against Sheo Gohind made by Harnarain him¬ 
self from the very first. 

It is contended that the defence did 
not put forward the story of the boundary 
riot until they came to argue the case, but 
we find clear cross-examination to the point 
in the evidence of P. Ws. Nos. 1 and 2 and 
in the written statement, paragraph 20 to end. 
Reading the evidence as a whole we are 
clearly of opinion that the assessors 
were right and that the Barsingha people 
had nothing to do with this occurrence. 
We accordingly allow the appeals, set 
aside the convictions and sentences and 
direct the acquittal and release of the 
accused. 

Appeals allowed . 


ALLAHABAD HIGH COURT. 

Criminal Revision Petition No. 1078 

op 1914. 

January 80, 1915. 

Present :—Mr. Justice Piggott. 

NAURANG AND ANOTHER-APPLICANTS 

versus 

EMPEROR —Opposite Party. 

Penal Code (Act XLV of 1860J, #. 498;— Enticing 
away married woman from her husband's house for 
marriage — Offence. 

A person enticed away. a married woman 
from her husband’s house with intent that he might 
dispose of her in marriage to some one else: 

Held, that he committed an offence under section 498 
of the Penal Code. 

Criminal revision from an order of the 
Additional Sessions Judge of Meerut. 


Mr. A. H. C. Hamilton , for the Appli¬ 
cants. 

Mr. B. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The point of law taken 
by this application is whether a person 
who entices away a married woman from 
her husband’s house, with intent that he 
may dispose of her in marriage to some 
one else, has committed an offence under 
section 498 of the Indian Penal Code. I 
hold in the affirmative, on the ground that 
sexual intercourse between the woman and 
any other person to whom she has thus 
been given in marriage, during the life-time 
of her husband, would be illicit intercourse 
within the meaning of the section in 
question. An examination of the record in 
this case suggests some doubt as to 
whether a more serious offence, falling 
under the abduction sections of the Indian 
Penal Code, was not committed ; but under 
the circumstances, and in view of the fact 
that the applicants Naurang and Tota 
were re-tried after having been once 
discharged and that the sentence passed 
upon them is a fairly substantial one, I am 
not disposed to direct further action to be 
taken against them. I dismiss this applica¬ 
tion. 

Application dismissed. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 998 op 1914. 

August 11, 1914. 

Present: —Mr. Justice Holm wood and 
Mr. Justice Richardson. 

CHINTAMONI JENA and others— 

Petitioners 

versus 

JAGANNATH RAMANUJA DAS and 
another—Opposite Party. 

Criminal Procedure Code (Act Y of 1S9S), .<*. 145 — 
Record of Rights recently published , entries in _ Pre¬ 

sumption therefrom —Factum of possession. 

Whatever presumption may be raised by a recent¬ 
ly published Record of Rights, it does not in itself 
establish the factum of possession; and if the Magis¬ 
trate decides the factum of possession wrongly in a 
proceeding under section 145, Criminal Procedure Code 
that is not a question with which the High Court can 
interfere under the Charter, it not being a question 
of jurisdiction, [p. 652, col. 1.] 
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Babus G irish Chandra. Pal and Nalini 
Chandra Pal, for tlie Petitioners. 

Messrs. Chakrararli and J. Choirdhurg , 
Counsel, and Balm Smash Chandra Chakra - 
varti , for tlie Opposite Party. 

JUDGMENT.—Tlie question which 
appears to he one of jurisdiction on the Rule 
really depends upon the second ground of 
the Rule, which is that effect has not been 
given to the presumption arising from the 
entries in a recently published Record of 
Rights. That certainly is not a question 
going to the jurisdiction and we, therefore, 
cannot interfere. We at first thought that 
the other ground that there should have 
been separate proceedings in respect of the 
several plots claimed by the several sets of 
tenants, was a separate point going to the 
jurisdiction. But we find that this is not 
so. The other sets of tenants have not come 
here at all, and the present applicants have 
only come upon the ground that they bad 
obtained tenant rights and possession by a 
recently published Record of Rights. Jt is 
needless to say that whatever presumption 
may be raised by such a record, it. does not 
in itself establish the fadam of possession, 
and that if the Magistrate decides the far/mu 
of possession wrongly that is not a question 
with which the High Court can interfere 
under tlie Charter, it not being a question of 

jurisdict ion. 

The Rule is discharged. 

Rule discharged. 


ALLAHABAD HIGH COURT. 

Criminal. Rkfkrknci: No. 37 of 1915. 

February 1 1 >, 1915. 

Present: — Justice Sir George Knox, KT. 

EMPEROR Tiiuoroii SESSIONS JUDGE oi 
C A W N1 >0 R10 — Pros k c n o r 

versus 

ABDUL RAZZ A K and another— 

Opposite Party. 

C rim inn I Proem lure (' >dr ( Art V ,f ISPS;, >•. 

— Power of Sessions Judge to transfer <ii>i>cal to Assist 
tint Sessions Judge —,/urisilietion — l Cnse\ meaning of. 

Section itl.T, clause 2 of I lie Cotie of Criminn 
Procedure, confers on tlie Sessions Judge no power tc 
transfer appeals to tlie Assistant Sessions Judge. The 
word “case" in the section does not include an appeal 

ip. 60 S, col. 2 . | 

Chat tar pal Singh v. Raja Ram , 7 A. (>(>’; A. W. X 
(1885)156 ; In the petition of Musa Annul, 9 B. 164: 


Allah Dei Beg am v. Kesri Mai, 2 A. L. J. 576; A, W. 

N. (1905) 199, referred to. • 

Criminal Miscellaneous reference made by 
tlie Sessions Judge of Cawnpore, as per his 
letter No. 07 111, dated 9th February 1915. 

JUDGMENT. - By an order, dated the 
3rd of February 1915, the Sessions Judge 
of Cawnpore transferred two Criminal 
Appeals Nos. 7 of 1915 and No. 14 of 1915 
pending in bis Court to the Court of the 
Assistant Sessions Judge for trial. 

The section of the Code which be consider¬ 
ed justified this procedure on bis part was 
section 193, clause 2. This section pro¬ 
vides that Assistant Sessions Judges shall 
try such cases only as tlie Sessions Judge of 
the di vision by general or special order may 
make over to them for trial. In the opinion 
of the learned Sessions Judge the word 

case ” as used in this clause is not defined, 
and be saw no reason why it should be 
confined to cases and not extend to appeals 
or other matters. 

This Court has called for the records of 
the cases in question by the powers con¬ 
ferred upon it by section 435 of the Code 
of Criminal Procedure. So far as I know 
the word “ case ” has never been defined 
in any General Clauses Act or in the Code 
of Criminal Procedure, nor am I aware that 
tin’s particular point has come up to this 
Court for decision. 

In Cha/farpal Singh v. Raja Ram (1), Mr. 
Justice Mahmud held that so far as the Code 
of Civil Procedure was concerned the word 
“ case ” should be understood in it broadest 
and most ordinary sense, including all 
adjudications which might constitute the 
subject of appeal or revision. With all due 
respect I think a safer rule is to consider 
the word in connection with the particular 
Code or law in which it is found. Under 
the present circumstances there is consider¬ 
able difficulty in assigning to the word such 
a broad meaning. The first difficulty will 
be found in section 409 of the Code of 
Criminal Procedure. That section denis 
with appeals. The right of appeal is a 
creation of Statute. Without some particular 
provision authorizing an appeal no right of 
appeal is conferred. Even when a right of 
appeal lias been conferred, the Court, to 
which such appeal lies must also be specified. 
A right of appeal without any specification 

(1) 7 A. 661; A. W. N. (1885) 156. 
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as to the Court to which such appeal should 
be preferred would be a useless right. 

The appeals with which we are concerned 
in the present case are appeals created by 
section 408 of the Code of Criminal Pro¬ 
cedure. That section provides for persons 
convicted on trials mentioned therein and 
wishing to appeal can appeal to 
the Court of Session. To find out what a 
Court of Session is, we have to turn to 
section 9 of the Code of Criminal Procedure 
and a liberal interpretation of section 9 might 
bring within the words Court of Session ” not 
only Sessions Judges but also the Additional 
Sessions Judge and the Assistant Sessions 
Judge, if there be any such within the Sessions 
division. Jf such an interpretation could be 
adopted it might, therefore, be argued that 
the words “Court of Session” in this 
section 408 were wide enou?h to include 
all these officers. I pass over the anomaly 
in such an interpretation of the Court of 
the Assistant Sessions Judge being a Court 
from which appeals lie to the Court of 
Session. Section 40'J by providing that 
an appeal shall lie to the Court of Session 
or Sessions Judge and shall be heard by the 
Sessions Judge or by an Additional Sessions 
Judge, seems to make it clear that the Legisla¬ 
ture intended that all appeals under the 
Code of Criminal Procedure lying to the 
Court of Session were to be heard only by 
the Sessions Judge or by an Additional Sessions 
Judge. 

The Bombay High Court has had occasion 
to consider this question in more than one 
case. In the petition of Musa Asmal (2), 
they had to deal with a similar provision 
contained in sections 17 and IS of Act 
X of 1872. Mr. Justice West held that 

section 18 clearly was not meant to give a 
gwasArevisional power over the Magistrates 
of the District and at the same time no 
appellate jurisdiction. In a reference made 
by the Sessions Judge of Surat the same 
High Court held that a joint Sessions Judge 
could not try applications under Chapter 32 
of the then current Code of Criminal Proce¬ 
dure. They endorsed the view stated by the 
Sessions Judge that the joint Sessions Judge 
was absolutely precluded from taking action 
under Chapter 32 of the Criminal Procedure 
Code, which relates to reference and revision. 

(2) 9 B. 164. 


There is another section in the present 
Code of. Criminal Procedure which bears 
upon the point and that is section 526. That 
section provides that the High Court can 
order “that any particular criminal case or 
appeal” be transferred from one Court to 
another. If the view taken by the learned 
Sessions Judge of Cawnpore be correct, the 
word “appeal” used in this section would be 
pure surplusage. But in section 526 this 
phrase is used four times over and is again 
repeated in section 527 of the Code of Cri k 
minal Procedure. It will be found that a 
view similar to this has been taken whore 
the words 4 case” and “appeal 1 are to be 
found in other laws. I will mention only 
one, Allah Dei Begani v. Kesri Mai (3). 

I entertain no doubt, therefore, that section 
193, clause 2, confers on the Sessions Judge 
no power to transfer appeals to the Assistant 
Sessions Judge. 

I set aside the order passed as being an 
illegal order, and direct that the case of 
Abdul Razzak and Abdul Shakur be 
returned to the Sessions Court of Cawnpore 
for trial by the learned Sessions Judge or by 
the Additional Sessions Judge of Cawnpore, if 
there be such a Judge in existence at the 
present time. 

Order set aside. 

(3) 2 A. L. J. 5*7G; A. W. N. (1905) j99. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 3 of 1914. 

December 3, 1914. 

Vresent: —Mr. Justice Fletcher and 
Mr. Justice Beachcroft. 

CORPORATION of CALCUTTA— 

Complainant 

versus 

MANMOTHA NATH SET and Brothers— 

Defendants. 

Criminal Procedure Code (Tcf V of 1898), s. 432 
—Reference by Municipal Magistrate of Calcutta 
under Calcutta Municipal Act (III B. C. of 1899J, 
8S. 3 (32), 343, 442, applicability of — u 0wner of 

land,” meaning of — Chairman's duty - Service of 
notices on owner and occupier. 

Per Fletcher , J. -The term “owner of land” as 
defined in section 3, sub-section (32) of the Calcutta 
Municipal Act includes the landlord. The duty of 
removing a building which comes within the terms 
of section 343 after notice has been served, falls 
dearly, amongst others, on the landlord, [p. 654, 
ool. 1.] 
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Under section 343 of the Calcutta Municipal Act 
th(> person who is the owner of the land, bavin? had 
a notice served upon him, is'liable to comply with the 
terms thereof, [p. 654, col. 2.J 

Section 442 ot the Calcutta Municipal Act does 
not, in any manner, abridge the power that is con- 
ferred by section 343. fp. 654, col. 2.] 

^ Per Brarhcruft, ./.— Section 412 of the Calcutta 
Municipal Act provides that if the Chairman 
considers a building to be in so dangerous a 
state as to render immediate steps necessary 
for the safety of the public, he is to take those 
steps and then to serve notices on the owner and 
occupier. This section contemplates a case of much 
greater urgency than section 343 does, and in no 
way limits the powers of the Chairman under the 
latter section, [p. 654, col. 2. ) 

Babu Bar an a sh ibu ah i Makerjec, for tlie 
Complaina nt. 

Babu Mira Lai Sanijal , for the Defendant. 

JUDGMENT. 


Fletcher, J. — This case comes before us 
on a reference made by the Municipal 
Magistrate of Calcutta in his capacity as 
a Presidency Magistrate under section 432 
of the Code of Criminal Procedure. The 
question referred by the learned Magistrate 
is not very clearly stated in the letter of 
reference : but tlie learned Magistrate has 
sent a supplemental letter and the ques¬ 
tion which has to he gathered from the 
two letters is. whether section 343 of the 
Calcutta Municipal Act is applicable when 
the hut and the land on which it is built 
belong to different individuals. The case 
that the Magistrate has before him is a 
case where the tenant on tlie land is tlie 
owner of the but and the only question 
we have to consider is whether, under 

section 343 of the Calcutta Municipal Act, 

the notice can be served upon the person 
who is tlie owner of the land. The 
section says that it may be served upon 
the owner of the land. The definition of 
owner of land’ obviously includes both 
tlie landlord and the tenant. “Owner of 
land” is defined in section 3, sub-section (32), 
and that obviously includes the landlord! 
The duly of removing a building which 
comes within the terms of section 343 
after notice has been served falls clearly, 
amongst others, on the landlord. That 
seems to me to be without doubt. 

Then the learned Magistrate seems to 
have got somewhat confused over section 
442. He seems to have included that 
section in some manner in this letter of 
reference. Section 442 contemplates a 




— vvnat is 

contemplated by section -142 is that where 

in the opinion of the Chairman a building 

is so imminently dangerous that it j s 

necessary to erect a boarding to prevent 

it trom falling on passengers—I suppose 

passengers in a public street—and for that 

another set of provisions is enacted. But 

section 442 does not, in any manner, 

abridge tlie power that is conferred bv 

section 343. Under section 343 the person 

who is the owner of the land, having had 

a notice served upon him, is liable to 

comply with the terms thereof. That is 

the only point that arises on tlie reference. 

I thmk the learned Municipal Magistrate 

alter this expression of opinion ought to 

lave no difficulty in disposing of the case 
nerore him. 


If each croft, J.—In regard to the first 

part of the question, it is quite clear that 

.ection 343 applies to the facts stated. 

I he language of the section is clear and 
unambiguous. 

.< T h ® Second P ftrt of tl>e question is, 
whether notice should have been issued 

in tins case to the owner of the hut under 

section 442 of the Act.” No doubt the 

Chairman could have issued a notice on 

the owner of the hut after taking the 

steps contemplated in the first part of the 

section, if he considered the building to 

be in such a runious state as to make these 

steps necessary. But that was a matter 

for the Chairman to decide. Tlie section 

provides that, if be considers a building 

to be in so dangerous a state as to render 

immediate steps necessary for the safety of 

the public, he is to take those steps and 

then to serve notices on the owner and 

occupier. It contemplates a case of much 

greater urgency than section 343 does, and 

in no way limits the powers of the 

Chairman under the latter section. 

Reference answered . 


Vol. XXVIII] 


INDIAN CASES. 


655 


ISMAIL KHAN V. EMPEROR. 

ALLAHABAD HIGH COURT. 

Criminal Reference No. 73 of 1D15. 

February 26, 1915. 

Present :—Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

ISMAIL KHAN— Applicant 

versus 

EMPEROR —Opposite Party. 

Post Office Act (VIof 1898), s.s. 19, 20, 61,70 -Sending 
of cocaine by post , uhcther offence under Post Office Act. 

Cocaine not being an “explosive” or a dangerous, 
filthy, “noxious” or “deleterious substance” within the 
meaning of section 19 of the Post OiHce Act,the send- 
ing of it by post is not an offence under section 61 of 
the Post Office Act. [p. 655, col. 2.] 

Criminal Reference made by the Sessions 
Judge of Kumaon. 

Mr. C. J. 4. Hoskins , for the Applicant. 

Mr. A. E. Ryves , (Government Advocate), 
for the Crown. 

JUGDMENT— Ismail Khan has been 
convicted under section 60A of the Excise 
Act and under section 61 read with section 
70 of the Post Office Act; on conviction, 
on the first charge he was fined 
Rs. 200 and on the second one Rs. 100. 
The learned Sessions Judge to whom Ismail 
Khan appealed has affirmed the convictions 
but referred the matter to this Court for 
the purpose of having the sentences con¬ 
sidered with a view to enhancement. 
Notice was duly served upon Ismail Khan 
and he has been represented by Mr. Hos¬ 
kins as Counsel. Mr. Hoskins on his behalf 
urges, first, that both convictions were illegal, 
and that in any event the punishment was 
sufficient. In our opinion the Court below 
was justified in finding that the accused 
had been guilty of an offence under section 
60A of the Excise Act and that he was 
rightly convicted. >So far as the conviction 
under section 61 read with section 70 of 
the Post Office Act is concerned, we think 
that the conviction was not justified by 
law. Section 70 of the Post Office Act, 
VI of 1898, provides that any person, 
“who abets the commision of any offence 
punishable under the Act or attempts to 
commit any offence so punishable, shall be 
punishable with the punishment provided 
for that offence. ” We have now to see 
what offence Ismail Khan is - alleged to 
hav6 abetted. Section 61 is the only section 
referred to. That section provides that 


“whoever in contravention of the provisions of 
section 19 or section 20 sends or tenders 
or makes over in order to be sent by post 
any postal article or anything shall be 
punishable with imprisonment for a term 
which may extend to one year or with 
fine, or with both. ” We have now to see 
whether any person in contravention of the 
provisions of section 19 or section 20 sent 
any article by post. Section 19 is as fol¬ 
lows :— Except as otherwise provided by 
rule and subject to such conditions as may 
be prescribed thereby, no person shall send 
by post any explosive, dangerous, filthy, 
noxious, or deleterious substance, any sharp 
instrument not properly protected, or any 
living creature which is either noxious or 
likely to injure postal articles in course 
of transmission by post or any officer of the 
Post Office. ” Clause (2) no person shall 
send by post any article or thing which is 
likely to injure postal articles in course of 
transmission by post or any officer of the 
Post Office. ” It is quite clear that the 
provisions of section 20 have no bearing on 

the case. Tt seems to us that the provisions 

of section 19 really deal with the sending 
of articles or animals by post which will 
be likely to injure any person occupied in 
the execution of the Post Office work, or 
which might be likely to cause injury to 
articles in the course of transmission 
through the post. It does not seem 
to aim at the restriction of any trade. 
It is very hard to say that * cocaine 
could be considered to be an Explosive”, 
or a dangerous, filthy, “noxious’’ or “deleteri¬ 
ous substance” within the meaning of the 
section. No doubt the abuse of cocaine 
may be followed by very serious consequences 
but this, it seems to us, is not what the 
section was intended to provide against. 

It is said that rules have been made to 
prevent the sending of these articles by 
post. The sending of articles by post in 
contravention of the rules so made does 
not seem to be an offence under section 
61, which only deals with the sending of 
articles in contravention of section 19 and 
section 20. We think, therefore, that the 
accused was wrongly convicted of an 
offence under the Post Office Act. We 
thinkj however, that the sentence under 
section GOA of the Excise Act was 
inadequate. We, therefore, set aside the 
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conviction under section 70 i*ead with 
section 61 of the Post Office Act and acquit 
the accused of that offence and remit the 
tine. We enhance the sentence under 
section GOA of the Excise Act to a sentence 
of three months’ simple imprisonment in 
addition to the fine of Rs. 200. The fine 
of Rs. 100, if paid, will he refunded. 

Order modified. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 145 of 1914. 

August 11, 1914. 

Present: —Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 

EMPEROR'— P nos e c uto i; 

versus 

RABBI RAUT and others—Acccsed— 

Petitioners. 

Criminal P raced a re Code (Act I of ISDHj, s. 438 — 
Jiefercnre—Interested party, report made by , order 
theren pon in cal id — tynfiieient impiiry —..-lee fist’d, en- 
ilence of, to be taken by Court. 

The petitioners presented a petition to a Sub- 
Divisional Magistrate complaining against certain 
persons, the servants of a factory, and prayed for 
proceedings against these persons under sections '44- 
and IOT, Criminal Procedure Code*. The Sub-Divisional 
Magistrate asked the Mu linger of the factory to report. 
On receipt of report the petitioners were called upon 
to show cause why they should not be prosecuted 
under section 182, Indian Penal Code: 

Held , that this order was bad in law, for the Mana¬ 
ger being an interested party ought not to have been 
asked to make a report in the judicial proceedings; 

that an order, under section 176, Criminal Procedure 
Code, directing that action should be taken against 
tlie petitioners under section 182, Indian Penal Code, 
in as also bad in law; 

that sufficient- inquiry had not been made into the 
complaint made by the petitioners and that a local 
inquiry was desirable; 

that in such cases tlie accused petitioners should 
be examined it' they choose to give evidence. 

Reference made by the Sessions Judge of 
Darbhanga under section 438 of the Criminal 
Procedure Code. 


Babus At id pa ('Imran Pose and Baiknntha 
A at It Mitri , for tlie Petitioners. 

Mr. Sultan Ahmed (Deputy Legal Remem¬ 
brancer), for tlie Crown. 

JUDGMENT.—This is a reference made 

by tlie Sessions Judge of Darbbanga under 
section 438, Criminal Procedure Code. It 
appears that on tlie 8th April 1914, the 
petitioners presented a petition to the 
Sub-Pivisiopal Magistrate of Samastipur, 


complaining against nine persons who are 
servants of the Birauli Factory. In the 
concluding portion of their petition the 
petitioners prayed for proceedings against 
these nine persons under sections 144 and 
107, Criminal Procedure Code. The substance 
of the petition was that these nine 
persons had criminally intimidated the 
petitioners, assaulted them and attempted 
to wrongfully confine them. On the filing 
of this petition the Sub-Divisional Magis¬ 
trate passed tlie following order: “To Mr. 
Wylde of Birauli Factory. Please report- 
on the circumstances of tin's petition. Put 
up on the 25th April 1914.” This order is 
open to great objection. It was Birauli 
people who were the accused. Mr. Wylde, 
tlie Manager of the Birauli Factory, and, 
therefore, an interested party ought not to 
have been asked to make a report in these 
judicial proceedings. On the 20th of 
April a report was received and thereupon 
the petitioners were called upon to show 
cause why they should not be prosecuted 
under section 182, Indian Penal Code. On 
the 25th of May four wit nesses were examined 
for the petitioners and two witnesses for 
the other side; then on the 26th of May 
an order under section 476, Criminal Pro¬ 
cedure Code, was made directing that action 
should be taken against the petitioners 
under section 182, Indian Penal Code. We 
are of opinion that the order dated the 
20th of April 1914 and that dated the 
26th of May 1914 should be set aside. We 
are further of opinion that sufficient inquiry 
lias not been made into the complaint 
made by the petitioners. There sltould 
be further inquiry into the truth of the 
statements made by them in their petition. 
We may herein suggest that a local 
inquiry is desirable in this case. It may 
be made by the Sub-Divisional Magistrate 
himself or lie may depute a subordinate 
Magistrate for this purpose. It appears 
that the petitioners complain that although 
some witnesses on their side were exa¬ 
mined, they themselves have not been 
examined. They should be examined if 
they choose to give evidence. We accept 
the reference, set aside the orders abovo 
referred to and send back the case for 
further inquiry. 

Order set aside ; Case sent bach . 
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BOMBAY HIGH COURT. 
Criminal Reference No. 96 of 1914. 

January 13, 1915. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

E MPE RO R —Prosecutor 

VGTSHS 

RAMAVA OHENNAPPA— Accused. 

J enal t Code XLV of I860), «. 302, 304,1 - 
Administering poison ns a love potion—Sash and 

lsosf' ^£'"' liHal Code (Act V of 

, on, , 36 ’ 23 -Trial for murdcr-Charge 
Mlder s. 3044 not framed-Conviction under *. 304 ! 

Where arsenic oxide was deliberately administered 
to a man as a love potion by his wife with the con- 
nuance ot her mother who had procured the stuff 
in some way and given it to her daughter: 

Held,.that as to deal in this way as a love potion 
with a most deadly form of poison is to act^both 
rashly and negligently in whatever walk of life the 

of if i°n S t d ?" s ™ ay bc ’ an offence under section 304A 
f the Indian Penal Code was clearly made out 
against the wife, and the mother was guilty of 
abetment [p. 642, cols. 1 & 2.1 

TT . I 7 0.* . - *J 


Held, further, that althoug 

> • ... O 


, - 1)0 charo-o nnrlm* 

section 304A is framed at the trial for murder, on 

P„ “ e »>.“ler section 307 of the Criminal Procedure 

the , High Court is competent under sections 23G, 

frj SL he r ' 0 ! 0 . to reco J cl conviction under sec¬ 
tion 334A. [p. 642, col. 2.J 

Criminal reference from the decision of 

the Additional Sessions Judge of Belgaum. 

Mr. V. R. Sirur, for the Accused. 

Mr. S. 8. Patkar (Government Pleader) 
for the Crown. ’ 

JUDGMENT. 

Heaton, J.—-In this case there is no doubt 
whatever about certain facts. One Chenappa 
died shortly after eating food prepared 
by his wife. It was found that he had died 
of arsenic poisoning. Then there is really 
no substantial doubt about these further 

circumstances: that the poison was given to 

Chenappas wife by her mother and that 
she mixed it with the food she gave to her 
husband. The wife was charged with the 
murder of her husband and her mother was 
charged with abetting the murder. 

The case was tried by a Jury in Belgaum 
In the course of his charge to the Jury, the 
Judge pointed out that although there was 
no separate charge under section 3J tA of 
the Indian Penal Code, it was open to the 
Jury to find a verdict of ‘guilty’ of an offence 
under section 301A and an acquittal under 
the charge of murder. With that direction 
ID their minds the Jury came to the ranch. 


sion by a majority of three to two that the 

women were not guilty of any offence what- 

ever. The Judge found himself unable to 
accept this verdict and has referred the ease 

to US. 

It is unnecessary to go into the evidence 
in detail, because it really is quite conclusive 
as to the circumstances I have mentioned. 

But at a very early stage in the case, that 
is to say, in their first statements to the 
Magistrate, the women maintained that the 
stuff which had been administered to 
Chenappa was a kind of medicine used as 
a love potion. If this is so, admittedly 
iere is no case of murder, though there 
may fie a case under section 304A The 
Judge has come to the conclusion that it 
is a case of murder. One of the principal 

that"’!'! , fenced bis decision was 

t at the day after the death of the man, 

nf tl" lfe -! iad made a statement to various 
of the witnesses which they regarded as 

an admission, that she had intended to 

k.ll her husband and tlie Judge came to 

the conclusion that these witnesses were 

not only telling the truth to the best of 

their ability, but also had retained a correct 

impression of the purport of vvliat the 

woman said. I do r.ot doubt that the 

witnesses, according to their lights, were 

deposing truly. But I do sravelv 

doubt whether they had retained a correct 

impression of what the woman actually 

when it * rec °Hection of a conversation, 
when it is not corrected by some notes 

or account written down at the time or 

shortly afterwards, is a very tricky thing- 

and m the case of witnesses of the clafs 

ot those with whom we are dealimr, the 

recollection or supposed recollection is 

almost inevitably largely coloured by what 

transpired between the occurrence of the 

conversation and the recital of the converse 

tmn by the witnesses. In this case, for 

instance, I can quite readily conceive that 

what the woman said was that she had 

given medicine to her husband without 

either implying or suggesting that she 

knew that it was poison. Yet in the 
igit of the events which subsequently 
came to knowledge, the witnesses may 
have quite honestly believed that what 
the woman really had implied, perhaps 
even said, was that she had intended to 
poison her husband. I think, therefore 
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that tliat particular which was relied on 
hy the Judge does not really exist in the 
form in which he supposes. 

Then he finds that the proved facts are 
more compatible with the theory that the 
woman wished to get rid of her husband 
than that she wished to stimulatehis affection 
for he)-. Here again I do not agree. The 
facts which are indicated by the evidence 
are considerable disagreement and friction 
between the husband and wife which may 
have been due, at least in part, to the 
impotence of the husband. Of course, we 
can have only a fragmentary and a very 
imperfect knowledge of what the relations 
between husband and wife really were. 
We never learn anything approaching the 
whole truth in these cases. But the 
suggestions in this particular case do not 
seem to me to point at all definitely to any 
wish on the part of the wife to get rid of 
the husband. These are the principal 
circumstances which are believed to tell 
against the wife on the charge of murder. 

A third important circumstance is that 
she was in possession of very nearly 250 
grains of arsenious oxide and it was from 
arsenic poisoning that her husband died. 
Five grains of this stuff is. roughly speaking, 
enough to kill any ordinary man. How 
this woman came to be in possession of 
enough of this deadly stuff to kill about 
fifty people is quite unintelligible, and, 
looked at as a matter of pure conjecture, 
it seems to me almost as unintelligible on 
the theory that she wished to poison her 
husband as it is on the theory that she 
wished to stimulate his affections. On the 
other hand, the fact — and it is a fact—that 
the wife gave the remnants of the food to 
their cow which also died of arsenic poison, 
suggests that she did not know the deadly 
effects of the stuff she had used. 

Therefore, it seems to me that there is 
no good reason for disturbing the verdict 
of the majority of the Jury in so far as it 
is a verdict on the charge of murder. But, 
as I have said, there can be no doubt in 
this case that this deadly stuff was 
deliberately administered to the man by 
bis wife with the connivance of her mother 
who had procured the stuff in some 
way and given it toiler daughter, iv.A it 
seems to me, that to deal in tin’s way ag 
a love potion with a most deadly form of 


poison, is to act both rashly and negligent¬ 
ly in whatever walk of life the person so 
doing may he. 1 think that an offence 
under section 304A of the Indian Penal 
Code is quite clearly made out by the facts 
proved. 

We have had a somewhat lengthy and * 
not an uninteresting argument as to whether 
section 307 of the Criminal Procedure Code 
permits us to convict these persons under 
section 304A of the Indian Penal Code 
because of the fact that there was no 
charge under that section at the trial. It 
is contended on behalf of the prosecution 
that the terms of sections 236 and 237 of 
the Criminal Procedure Code enable us to 
record this conviction. Whatever may be 
said about section 238 of the Code, I do 
not feel any doubt that under sections 

236 and 237 we are empowered to record 
such a conviction. It was beyond question 
a doubtful matter in this case from the 
very beginning whether the facts, which 
the prosecution would be able to prove, 
would establish more than the administer¬ 
ing of the poison in the way I have mention¬ 
ed. It was doubtful whether they would 
go so far as to prove that poison was 
administered with the intention of killing. 
It would, therefore, it seems to me, quite 
clearly have been open to the prosecution 
to bring these persons to trial on charges 
both of murder and under section 304A 
of the Indian Penal Code. If that were 
so, it follows from the provisions of section 

237 of the Criminal Procedure Code that 
although the charge under section 304A 
of the Indian Penal Code was not form¬ 
ally made it was open to the Court to 
convict under that section. 

We do convict these women, the first 
Ramavakom Chennppa under section 304 A 
of the Indian Penal Code and the second 
Balnvakom Shivbasappa under the same, 
section rend with section 109 of the Indian 
Penal Code, that is of abetment, and we 
direct that they do suffer rigorous imprison¬ 
ment for two years. 

Suah, J.—I entirely argee. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 374 of 1914. 

Criminal Revision Petition No. 306 

of 1914. 

February 18, 1915. 

Present: —Mr. Justice Tyabji. 

NARASAPPAYYA —Complainant— 

Petitioner 

versus 

NARASAYYA SHANBHOGUE and others 

— Accused—Respondents. 

Criminal Precedure Code (Act V of 1898) Ch 
XVIII—Inquiry—Poioer of trying Magistrate to disi 
charge accused—Scope of his inquiry in a charge triable 

463 464 Sessl0V ~ Penal pode (Act XLF of I860), .<?. 

In the case of offences which are triable solely 
by a Court of Session, a Magistrate cannot be 
considered to have the power to proceed to the 
trial of the accused in those inquiries, and the 
chief business of the Magistrate is to see whether 
the prosecution has adduced such evidence as is 
not on the face of it absolutely incredible in 
regard to every ingredient of the offence that is 
charged, [p. 643, col. 2 ; 644, col. 1.] 

Where in a charge under sections 463 and 464 of 
the Penal Code, the fact of the alteration of the pro¬ 
missory note was proved, but no evidence was 

adduced to prove that either of the accused altered 
the document in question: 

Held, that the trying Magistrate had power to dis¬ 
charge the accused, [p. 644, col. 2.] 

Petition, under sections 435 and 439 of 

the Code of Criminal Procedure, 1898, 

praying the High Court to revise the order 

of the Stationary Magistrate, Kasargod, 

in Register Case No. 8 of 1913, (Criminal 

Revision Case No. 14 of 1914, on the file of 

the Court of the District Magistrate of 
South Canara). 

Mr. J. L. Rosario, for the Petitioner. 

Mr. S. Swaminadlian, for the Respondents. 

ORDER.—This is a revision petition in 
which I am asked to revise the order of 
the District Magistrate of South Canara in 
which in the exercise of his powers under 
section 43b of the Criminal Procedure Code, 
he held that the accused person had not 
been improperly discharged by the inquiring 
Magistrate. The order of discharge, 
which was thus upheld by the District 
Magistrate, was passed by the third Class 
Stationary Sub-Magistrate of Kasaragod on 
a complaint that the. 1st and 2nd accused, 
who are now before me, had been guilty 
of the offences referred to in sections 467, 
468, and 47 L of the Indian Penal Code, 
that is, of the forgery of a valuable 


security. The Stationary Sub-Magistrate 
discharged the accused, being of opinion 
under section 209 of the Criminal Proce¬ 
dure Code that there were not sufficient 
grounds for committing the accused for 
trial ; and I have now in effect to decide 
whether the order of discharge was within 
the powers of the Magistrate or whether 
he encroached upon the prerogative of the 
Sessions Court, which alone has jurisdiction 
to try the offences under the sections to 
which I have referred. The words of the 
sections are very wide and they empower 
or rather require the Magistrate in the 
first instance to discharge the accused if 
lie is of opinion that there are not sufficient 
grounds for committing him for trial, 
these words of the section have, however, 
been judicially interpreted in decisions, 
which are binding upon me, to mean that 
in the case of offences which are triable 
solely by a Court of Session, the Magistrate 
cannot be considered to have the power 
to proceed to the trial of the accused in 
these inquiries. It seems to me that I 
would not be justified in travelling beyond 
the judicial interpretation of the section, 
which restricts its scope so as to prevent 
a Magistrate in the course of the inquiry 
from encroaching upon the prerogative of 
the Sessions Court. I take, therefore, as a 
guide for the meaning of the section the 
terms in which Bakewell, J., interpreted in 
A ahonal Bank of India, Ltd. v. Kothandarama 
Chetti (1). In that case there was a differ¬ 
ence of opinion between Benson, J., and 
Sundara Ai^^ar, J., and the question was 
referred to Bakewell, J., who says: “His 
(the Magistrate’s) duty is to determine 
whether the accused should be put upon 
his trial, and he ought to commit if he 
is satisfied that there are credible witnesses 
to facts which, if believed by a Jury, 
would justify the conviction of the accused 
of the offence complained of. If he proceeds 
to weigh the evidence, to accept some 
statements and reject others, to deal with 
probabilities or to draw inferences as to 
knowledge or intention, he is in reality 
dealing with the question of the guilt or 
innocence, of the accused and is usurping 
the functions of , the trial Court. The 
Magistrate has undoubtedly to exercise his 


(1) 21 Ind. Cas. 129; (1913) 
L. T. 200; 14 Or. L. J. 629. 


M. W. N, 726 ; 


12 M. 
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discretion in tlie matter ; for instance, lie 
T,, py examine tlie varying statements of tlie 
witnesses for the prosecution and come to 
t le conclusion that they are not credible 
witnesses, or he may find that there 

incontestable evidence that conditions 

1K 1 a,e s ^°wn to have existed at one 
time had passed away prior to the date 
ot the alleged offence. Possibly h e may 
say that the facts alleged are not sufficient 
to warrant any inference as to the knowledge 
or intention of the accused; this, however, is 
to go very near the line, and I am inclined 
to agree with the observations of Geidt, J., at 
pages 838 and 839 of tlie report i. e 9 0 \v 
N.” (1913) M. W. N. 728 at 750). Taking! 
therefore, this exposition of the section as 
my guide, 1 have to see whether the Magis¬ 
trate— 1 shall refer only to the order of the 
Stationary Sub-Magistrate, because the 
District Magistrate lias upheld and a creed 
with the decision of tlie Magistrate of the 
tirst instance 1 shall consider—whether the 
Magistrate put to himself a Question 
different from that which Bakewell, J., 
requires that he should put to himself. For 
this purpose 1 must, in tlie first instance, 
refer to the elements of the offence with 
which tlie accused are charged ; for it is 
beyond dispute that the chief business of 
the Magistrate is to see whether tlie prose¬ 
cution has adduced such evidence as is not 
on the face of it absolutely incredible in 
regard to every ingredient of the offence 
that is charged. There are no doubt deci¬ 
sions which give to the Magistrate far 
lai ger powers. But taking the narrowest 
view of his functions, it must include the 
function to which 1 have just referred. 

1 lie offence of forgery is dealt with in 
sections 463 and 4:64 of the Indian Penal 
Code, but the portion that is directly appli¬ 
cable to tlie present case is contained in the 
second part of section 464, where it is laid 
down that a person is said to make a false 
document who without lawful authority 
alters dishonestly or fraudulently a docu¬ 
ment in any material part thereof after 
it has been made or executed either by 
himself or by any other person. The 
offences alleged in this case are that there 
"•as a promissory note in favour of the Dt 
accused dated tlie 6tl. October 1910 and 

that the promissory note was altered by 

tfte aadjtjon of the figure (2) so as to make 


it appear to bear the date 26th October 
1910 in order to save the bar of limitation 
against the suit instituted on the 27th 
October 1913, the Court having been closed 
on tlie 26th. The conclusions of facts at 
which both the Magistrates have arrived 
have been much canvassed b} r the learned 
Pleader and Counsel who appeared before 
me and 1 think it unnecessary, therefore, to 
go into them again in any great detail. 
After having given the careful arguments 
that were addressed to me, my best con¬ 
sideration it seems to me that, though the 
decisions of the Magistrate are not worded 
exactly in the way in which they might 
have been worded bad they had the benefit 
of the arguments which have been placed 
before me, yet they in effect come to the 
conclusion that accepting the evidence of the 
prosecution witnesses in so far as they are 
not manifestly incredible and assuming 
that that evidence will carry weight with 
a Jury and be believed by them, still the 
prosecution failed in one material element 
of the offence charged. The prosecution 
failed to adduce any evidence to prove that 
either the 1st or the 2nd accused altered 
the document in question Both tlie Magis¬ 
trates were evidently of opinion that, from 
tlie evidence adduced by the prosecution 
itself, what appeared was that the 1st and 
2nd accused were not in actual possession 
or control of the promissory note, that the 
prosecution witnesses do not bring home to 
these accused even the knowledge of any 
alteration in the document. That fact, or 
rather the absence of any evidence to prove 
that fact, seems to me to be fatal to the 
case for the prosecution. It seems to me, 
therefore, that the Magistrates were right 
in coming to the conclusion that there were 
not sufficient grounds for committing the 
accused for trial. 

The petition must, therefore, be dismissed. 

Petition dismissed. 
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EMPEROR V. RAJAPPA RAMAPPA KALAL. 


BOMBAY HIGH COURT. 
Criminal Reference No. 87 of 1914 . 

February 4, 1915. 

Present'. —Mr Justice Heaton and 
Mr. Justice Shall. 
EMPEROR— Prosecutor 


tarsus 


RAJAPPA RAMAPPA KALAL— 

A CCPSF D 

Penal Code (Act XLVofimO), l09~Fnhc declare 

twn before Mamlatdar to obtain certificate of sol 

vency for purposes of A blear i license - Offence 

A false declaration made to a Mamlatdar in the 

hope ot obtaining a certificate of solvency for the 

purpose of securing a license from the Abkari 

otticmls, is not such a declaration as a Court of Justice 

or any public servant or any person is bound bv law 

or authorised by law to receive, and hence does not 

come within the purview of section 199 0 f the 
Penal Code. 


Criminal reference made by the Sessions 

Judge of Bijapur against conviction and 

sentence passed by the first Class Magistrate 
of Bijapur. 


ASRABULDW SARKAR V . KALI DOTAL. 

Court of Justice or any public servant or 
any o her person is either bound by law or 
authorised by law to receive such a declara- 
tion, as we have in this case, in evidence 
and, therefore, in law no offence under 
section 199 of the Indian Penal Code has 
been committed. The Sessions Judge held 
that as there was a plea of guilty, he 
could not deal with the case in appeal and, 
therefore, he referred it to us. What I 
have said shows that the offence of which 
the accused was convicted has not heen 
committed and, therefore, the conviction 
must be set aside and the fine, if paid 
refunded. I only wish to add that I have 

loo e "c ! Xcl ry ely with Terence to section 
1J9 of the Indian Penal Code. Bail bonds 
in this case may be cancelled. 

Shah, J.—I agree. 

Conviction and sentence set aside. 



^Ir* 17. P. Gnmaste, for the Accused. 


Mr. 5. S. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT. 

Heaton, J.—This is a curious case. A per¬ 
son was accused of an offence on the following 
facts : for the purpose of securing a license 
or something of that sort from the Abkari 
officials he made a false declaration to a 
Mnmlatdar in the hope that he would obtain 
from the Mamlatdar what is called a certificate 

of solvency, a certificate which would enable 

him more easily to obtain the license or 
whatever it was that, he wanted from the 
Abkan authorities. TTe was charged with 

an °ffence under section 199 of the Indian 
Penal Code in consequence of making this 
false declaration and he pleaded guilty to 
the charge. We can only take this plea 
of guilty as a plea that the facts alleged 
against him were correct, because w e think, 
as does the Sessions Judge who referred this 
case, to us, that the facts alleged and 
admitted do not amount to an offence under 
section 199 of the Indian Penal Code. That 
spefion is very strict in its terms and deals 
with a false declaration only when the decla¬ 
ra <inn is one which a Court of Justice or a 
public servant or other person is bound nr 
auihorised by law to receive as evidence. It 
has not been pointed out to us that any 


CALCUTTA HIGH COURT. 
Chiminal Rules Nos. 809 and 810 

of 1914. 

June 17, 1914. 

Present-.— Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 

ASRABUDD1N SARKAR 


versus 

KALI DOYAL MULLTCK and another_ 

Opposite Parties. 

Penal Code (Act XIV of I860 •, 471, 474-U^er 

meaning of - Offence—Sanction, if required—Criminal 

Procedure Code (Act V of 189S , ss. 195 478. 

rJiI 0SeCUt - 0n Under section *74, Indian Penal 
Code, requires no sanction, [p. G46 col 11 

In a rent suit filed by the petitioners the com. 
pi a man t was summoned to produce a kabuliyat and 

an amalnamah. I he documents were produced not 

S C ° mpla ! nan i S b,lt b 7 tbe petitioners them- 
plainantf C ° miDg fr0m the cusfod T of the com- 

H°ld, that the facts constitute a user within tlm 

meaning of section 47!, Indian Penal Code, and for 

prosecution for this offence sanction und-r section 

9 > or an order under section 476 , Criminal Procedure 
Code, is necessary, [p. G-JG, col. 2.] 

Ambika Prasad Singh v. Emperor 8 Cr T r 

“L"' Xiytor. Emperor, ,4 Ind Cas 20P 

39 0. 463; la C U J. 509; 13 Cr. I,. J. •»,. 

N. 6?3; ilnbara 1 ,- Ali v. Emperor r.,,i r ’ 9: "• 
C. W.N. 94; 13 Cr. T, jT 4 q ’ a £ , “V' : 17 
Mandat v. Itabindra Nath VindPlfCl “ f rmhvd 
13 Cr. h. J. 6, referred to ’ 13 Ind ’ Cas 99; 
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ZAHIR SINGH r. F M PER OR. 

In No. 809 of 1914. 

Babu Brnjendra Noth 1 'hatfonep, for the 
Petitioners. 

Mr. S. P. Sinho, Counsel, ami Babn 
Surendra Noth (inha , for the Opposite 
Party. 

In No. 810 or 1914. 

Babu Brnjendra A tifh Chottrricc, for the 
Petitioners. 

Mr. Pugh, Counsel, and Babu Surendra 
Nath tinha, for tlie Opposite Party. 

JUDGMENT.— In these two Rules it 

appears that two prosecutions under sections 
474, Indian Penal Code, have been instituted 
against the petitioners in respect of certain 
documents, namely, in each case a kahnJii/af 
and an amalnamah. It further appears that 
the petitioners instituted a rent suit (No. di24 
of 191.4) and that in that suit, summoned the 

complainants in the criminal proceedings to 
produce the documents in question, each a 
kahvhyat and an amalnamah . The produc¬ 
tion of the documents followed. 4 he case 
for the complainants is that the documents 
are not genuine and were in fact produced 
not hy the complainants, hut by the plaintifls, 
tin* petitioners Ix-fme us. 1 lie contentions 
of tin* petitioners before us are that a 
sanction under section 195 or an order 
under section 47b of the Code of Criminal 
Pi ‘occdure is necessary he fore they can be 
prosecuted, and that in any ease pending the 
decision of the rent suit the prosecution 
should be stayed. 

On behalf of the cornplainants-opposite 
parties it is contended, first, that the docu¬ 
ments having been merely filed there has been 
no user, and, secondly, that the prosecution 
under section 474 requires no sanction. The 
second contention cannot he disputed, and 
in support of the first reference is made to 

the case of Ambika ] > rasad Singh v. Kmpcror 
(1). But in at least three subsequent cases, 
Hot i tf ho v. Km pc cor (2), Mfdnmik AH v. 
Kmpcr(ic (b) and Krishna Proshad Manila! y. 
Kahnidra A nth J)/nda (4), it has been held 
that at least in certain circumstances the 
filing of a document may constitute a user. 
On the case for the prosecution, in the 


0) nr, c. K 20 : s i.. .i. nns. 

(2) 11 Ind. ( as. 101; :;U ('. -103; b“» ('. L. .1. f,09 ; in 
Cr, L. 201; 10 0. W. N. 023. 

Cl) 1.", Ind. ( as. SI; 17 V. W. X. 91; in Cr. h. ,1. 
A 19. 

(4) 13 Ind. Cus. 99; 13 Cr. L. J. 0. 


present instance, the documents were 
produced by tlie petitioners as documents 
coining from the custody of the complain¬ 
ants. We are of opinion that this, if 
established, constitutes a user within the 
meaning of section 471, Indian Penal Code. 
It follows that the offences, if any, commit¬ 
ted, are offences under section 471 of the 
Code and in respect of those offences 
sanction under section 195 or an order 
under section 476, Criminal Procedure Code, 

is necessary. 

Apart from this, it is not disputed that 
the decision of the issues in the rent suit 
depends laigely on the question whether 
the documents in question are or are not 
genuine. That being so, we are of opinion 
that it is expedient that the criminal pro¬ 
ceedings should be deferred pending the 
final disposal of the rent suit. After that 
suit is disposed of, it will be open to the 
Courts and to the complainant to take further 
appropriate action. These Rules are, there¬ 
fore, made absolute and the present criminal 
proceedings quashed. 

The petitioners will now be discharged 
from their bails. 

Pet it ioners d isch ary ed. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 1228 

of 1914. 

February 19, 1915. 

Present: —Air. Justice Tudball. 
ZAHIR SINGH— Applicant 


versus 

EMPEROR—Opposite Party 

Criminal Procedure Code (Act Y of 1898), 8S. 195, 
5X7—Sanction to prosecute granted-First complaint 
dismissed —Second complaint without fresh sanction 
Irregularity , objection as to, taken at the very first stage , 
effect of. 

Section 537 of the Code of Criminal Procedure 
was never intended to allow a Magistrate to 
override the elear provisions of the Code.. Tho 
section was intended to prevent a mere technicality 
from interfering with the course of justice, tho error, 
oniis> inn, el o., being one which had escaped all parties 
at the beginning of the trial. Where, therefore,, the 
want i.f >aectinn for prosecution of a complaint is at 
once brought to the attention of tho Court, it is 
the duty of the Magistrate to refuse to tftko 
cognizance of the complaint on the ground that.no 
cannot do so by reason of the terms of section 195 of 

the Code. [p. 047, col. 2.] 
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ZAHIR SINGH V. EMPEROR. 

Sanction to prosecute Z and some other persons 
was granted under section 195. On the basis of the 
sanction a complaint was filed but the accused were 
discharged as the complainant was not present on 
the date of hearing. A fresh complaint was tiled 
against Z alone: 

Held , that the second complaint was not in 
continuation of the first, [p. 647, col. I.] 

Criminal revision against an order of the 
Magistrate, first Class, of Farrukhabad. 

Mr. A. H. C. Hamilton , for the the Appel¬ 
lant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—This application in revision 
arises out of the following facts. One Tika 
Ram obtained a sanction on March 3rd, 1913, 
to prosecute Zahir Singh and certain others 
for offences under sections 467 and 471 of 
the Indian Penal Code. An appeal was filed 
against the order granting sanction, which 
was dismissed on June 10th, 1913. On July 
5th, 1913, Tika Ram filed a complaint against 
those three persons. Proceedings in the 
case were suspended pending the decision of 
an application in revision to this Court. That 
application was rejected on January 21st, 
1914. Tika Ram then waited practically 
for four months until May 15th, 1914, when 
he went into Court and asked that his com¬ 
plaint might be taken up and decided. His 
application was granted and the case came 
up for hearing at the end of a little over 
three months on August 20th, 1914. Tika 
Ram did not appear and the accused were 
discharged. After the order of discharge 
had been made, Tika Ram filed a fresh com¬ 
plaint as against Zahir Singh only. Zahir 
Singh on this fresh complaint at once took 
objection that it was a complaint filed out 
of time and that the Magistrate could not 
take cognizance of the offence. The Magis¬ 
trate disallowed this objection in the follow¬ 
ing words: ‘The first application was within 
time and by the subsequent application the 
continuity is not broken.” In other words, 
he took this fresh complaint as being a 
proceeding in continuation of the former 
proceeding. This, however, was clearly 
wrong. It was clearly a fresh complaint as 
against Zahir Singh alone. If Tika Ram 
wished to continue the former proceeding 
he could have gone to the District Magis¬ 
trate or the Sessions Judge and have obtained 
an order for further enquiry, on his first 


complaint. Zahir Singh has been committed 
for trial. The present application is directed 
to have that committal order quashed. On 
behalf of the Crown it is urged that the 
defect in the section is one which is cured by 
section 53/ of the Code of Criminal Proce¬ 
dure. That section lays down that subject to 
the provisions hereinbefore contained no 
order shall be reversed or altered in revision 
on account of want of any sanction required 
by section 195, unless such want has in fact 
occasioned a failure of justice. The explana¬ 
tion attached to the section is that in deter¬ 
mining whether any error, omission or irregu¬ 
larity in any proceeding under this Code 
has occasioned a failure of justice, the 
Court shall have regard to the fact whe¬ 
ther an objection could and should have 
been raised at an earlier stage of the 
proceeding. As has frequently been remark¬ 
ed in many cases, section 537 is not perhaps 
happily worded. But to my mind one 
thing is clear, and that is that section 537 
was clearly never intended to allow a 
Magistrate to override the clear provisions 
of the Code. The section was intended 
to prevent a mere technicality from interfer¬ 
ing with the course of justice, the error, 
omission, etc., being one which had escaped 
all parties at the beginning of the proceed¬ 
ing. Where, however, as in the present 
case, the want of sanction was at once 
brought to the attention of the Court, it was 
clearly the duty of the Magistrate to refuse 
to take cognizance of the complaint on the 
ground that he could not do so by reason 
of the terms of section 195 of the Code. 
To allow the present applicant to proceed 
to trial in the Court of Session would be 
grossly unfair, seeing that the trial must 
in the end fail by reason of the want 
of sanction. I, therefore, allow the applica¬ 
tion and set aside the order of the Court 
below. The applicant, if on bail, need not 
surrender; if in confinement, he will be 
released at once. 

Application allowed. 
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RAMPEO PAN HE Y V. EMPEROR. 


CALCUTTA HIGH COURT. 

Criminal Revision Petition No. 06 of 1912. 

February 15, 1912. 

Present :—Mr. Justice Holm wood and 
Mr. Justice Sharf addin. 

R AM DEO P ANDE Y—Accused—Petitioner 

versus 

EMPEROR— Prosecutor—Opposite Party. 

Criminal Procedure Code (Act V of 1898,), *. 10— 
Security for good behaviour—Fresh proceedings after 
•■elease—Circumstances after release to be considered. 

Where fresh proceedings under section 110 of tho 
Criminal Procedure Code are taken against an accused 
atior his release from the last security, they must 
I-.' confined to facfs and circumstances alleged against 
him after his release. 

Junah AH v. Emperor, 31 C. 783; 8 0. W. N. 009; 1 
< r. L. J. S0J, referred to. 

Mr. JTnq, Counsel, and Babu Manmatha Nath 
for tlie Petitioner. 

Babu Sris Chandra Choicdhunj , for the 
( 1 ro w n. 


JUDGMENT.—We think that this Rule 
must be made absolute on the first ground 
mi which it was issued, namely, that the 
proceedings are premature. The Police re¬ 
port upon which they are based mentions 17 
cases in which tho accused has been suspected 
to have taken part, and eight of those cases, or 
nearly half, we are surprised to find, took 
place during the period when ho was 
previously furnishing security. Then there 
are four cases in which the Police reported 
that he lias been known to have taken part. 
All four of these cases took place during his 
previous forms of security, audit is upon 
these 12 cases with 9 other cases, which 
occurred in April, May and June and August 
1911, that he is now being arraigned, and the 
proceedings state that this report makes it 
appear to the Magistrate that this man is 
by habit a thief and house-breaker by 
night find that he habitually commits ex¬ 
tortion and offences involving a breach of the 
petc-e. As far as we can see there is no hint 
of extortion or any oHence involving a breach 
of tlie peace in this list of cases, and the 
allegation that besides committing burglary 
and theft he satisfied his ends by force of 
lathis is extremely vague. Of course when lie 
has had time to show that he has formed 
the habit of theft and house-breaking by 
night with oxt* rtion and offences involving 
a breach of tin? peace since the beginning 
of January. 1911, then on materials confined 
to the period after his release from his last 


security proceedings could, if necessary, be 
taken under section 110 against him. But 
these proceedings must be confined to facts 
and circumstances alleged against him after 
his release from his last security, and to 
import anything before, as evidence of - 
habit, would be to lay down that having 
once been called upon to furnish security 
he could always on the same evidence be 
made to continue that security from one 
term to another. That certainly is not the » 
law. 

The principle on which these cases 
should be tried is laid down in Junah Ah 
v. Emperor (1). We do not mean to 
lay down in any particular case or in this 
case that 15 months is or is not a sufficient, 
period to give a men a locus pcenitentcc. 
That is not the question. In the particular 
case there reported the Judges held that 
this man had not had a sufficient locus 
poenitentec. But this is probably due to the 
fact that during the 15 months since he 
came out of jail there was very little to 
show that he had continued in his evil 
courses. But what they did find was that 
the evil reputation which he had before his 
imprisonment had still followed him and 
permeated the evidence of many of tho 
witnesses, and this is what must he 
avoided. No prejudice can accrue to the 
petitioner from anything which ho is 
alleged to have done prior to the beginning 
of 1911, and, therefore, we think that these 
proceedings taken in October 1911 were 
premature. 

If the District Magistrate is of opinion 
that there is evidence that this man has 
become a habitual thief and house-breaker 
since 1st January 1911 and is now a dan¬ 
gerous character from whom security is 
required, it will be open to him to take 
proceedings against him. But in that case 
we think tho District Magistrate should 
himself have the nutter enquired into 
at his own hea l pi irtors rather than at 
Si win, as it is perfectly clear that the 
m iving spirit in this an 1 other cases 
are the 1 »;.il ze ninl <rs of the Si wan sub¬ 
division. 

Tiie Rile is mile abs dute an 1 the 
proeu lings of the llth October 1911 are 
set aside. 

Rule ma le absolute. 

(1) 31 0 8 0. >V. N\ On, 1 Or. b. F. SR. 
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JANG RAI V. EMPEROR. 

CALCUTTA HIGH COURT. 

Criminal Appeal No. 903 op 1911. 

February 19, 1912. 

Present :—Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 

JANG RAt AND OTHERS — APPELLANTS 

versus 

EMPEROR— Respondent. 

Penal Code ( Act XLV of i860;, ss. 14S, 149, 395, 
326— Evidence judicially recorded—Judge’s duty to 
believe or disbelieve witness before him -Finding , 
when irrelevant. 

It is exceedingly dangerous to appeal from 
evidence judicially recorded under the sanction of 
cross-examination to statements made to the Police 
which are not judicially recorded, [p. 650, col. 1.] 

It is the Judge’s duty to make up his mind while 
the witness is before him whether he is a witness of 
truth or falsehood: and it is only when the Judge 
sees any reason to distrust his evidence that omissions 
in a Police record can become of any importance, [p. 
650, col. 1.] 

Such findings as this: “It is not clear whether the 
name of Mahabir appears in the Police papers or not,” 
are wholly irrelevant. [_p. 650, col. 1.] 

Appeal from the judgment and sentence 
of the Sessions Judge of Shahabad. 

Mr. K. B. DiOt , Counsel, and Babu 
Suren dra Nath Ghosal , for the Appellants. 

Mr. Orr (Deputy Legal Remembrancer, 
Bengal), for the Crown. 

JUDGMENT.—This is an appeal from the 
judgment and sentence of the learned Sessions 
Judge of Shahabad who, differing with the 
assessors convicted four persons, Jang Rai, 
Keshwar, Singh or Rii, Ram Narain and 
Anjor Ahir under sections 148, 395 and 326 
read with section 149 and sentenced the 
first to 10 years’ rigorous imprisonment, the 
others to seven years each. 

Originally eigh* persons were arraigned 
before him on these charges but four have been 
acquitted, though we confess we are unable 
to appreciate any difference between their 
cases and those of the present appellants. 

It is alleged that 200 of the tenants of 
Barsingha, a village in the Ballia District, 
crossed the Ganges on the day of occurrence 
and looted the fields of the Suremanpur 
Burja tenants. It is also alleged that one 
Barhamdeo Rai (not in custody) pursued 
one Chegan and speared him, idling lnm 
instantaneously. Then it is said that Sheo 
Gobind, who has been tried and acquitted 
op his establishing a convincing alibi , pur¬ 


sued Bhola Rai and speared him so that 
he also died. 

Hama rain or Harnandan Rai, P. W. No. 2, 
was grievously hurt with a spear so that 
his dying declaration had to be taken and 
then the mob disappeared as suddenly as 
they had come. 

There had been already an apprehension 
of a breach of the peace hetween the men 
of Suremanpur Burja and Salem pur and so 
bitter was this quarrel that a Police guard 
had to be posted on the cliur. In the 
meantime, however, some of the Barsingha 
ryots had obtained settlement from the Col¬ 
lector of land in Salempur, which appears 
to be a khas malial , and this annoyed both 
the Salempur people and the people of 
Suremanpur Burja who also wanted settle¬ 
ment of these lands. 

The defence is that the boundary dispute 
between Salempur and Suremanpur culminat¬ 
ed that day in a fight in which these persons 
were killed and wounded and that the two 
sets of villagers combined to implicate 
Barsingha men. It is found by the 
Judge that this boundary dispute had not 
been settled and there are points in this 
case which convince us that the defence 
story is true. All the witnesses swear in 
the clearest way that Sheo Gobind speared 
Bhola Rai. There is no room for doubt or 
escape from this statement and as it has 
been found to he totally false, this con¬ 
siderably discounts the other evidence as to 
identification on which the whole case 
against the appellants turns. It is not like 
a case where an offender has been given 
the benefit of the doubt on showing strong 
evidence of alibi as against a mere allega¬ 
tion of presence in the riot. 

The identification made by nearly all the 
witnesses is discredited by their false charge 
against Sheo Gobind and Bechu Dhobe, 
P. W. No. 19, alone is left untouched by it 
and it is on his evidence principally that 
the learned Judge seems to have relied. 

Now this Bechu Dhobe was the first person 
examined by the Police, and he stated that 
200 men had come from Barsingha but 
gave no names whatever. 

The first time nny names are said to 
have been mentioned are by Harnarain at 
the Chekwara where he was lying wounded 
and it seems reasonably open to doubt, 
whether he made such u statement. If he 
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did, lie clearly falsely implicated Sheo 
Gobind in tl-.e minder of Bholu Rai and 
tliat same night before the Deputy Magis¬ 
trate at Lalganj lie omitted to mention 
Jang Rai. 

1 lie oilier witnesses do not appear to have 
named any one till the 29th March, three 
days after the occurrence, though Nihora 
and Guli were with the Sub-Inspector from 
the first. It is remarkable that the Salempur 
witnesses admit that they ran away and 
hid themselves for two or three days. This 
clearly shows that they were afraid of 
being implicated in the riot. 

The learned Judge nowhere gives his own 
finding on the truth or falsity of each wit¬ 
ness’s statement. Jfe relies entirely on the 
differences in what they say in Court and what 
they said or are alleged not to have said 
before the Police. AVe must point out that 
it is exceedingly dangerous to appeal from 
evidence judicially recorded under the sanction 
of cross-examination to alleged statements 
made to the Police which are not judicially 
recorded, it is the Judge's duty to make 
up his mind while tin* witness is before 
him whether he is a witness of truth or 
falsehood, and it is only when the Judge 
sees any reason to distrust his evidence 
that omissions in a Police record can become 
of any importance. 

Such findings as this: “it is not clear 
whether the name of Mahabir appears in 
the Police papers or not" are wholly 
irrelevant. 


For the prosecution it may he noted that 
there are two Mahabirs and two Sheo Gobinds 
mentioned and that many of the identifica¬ 
tions were not by name. 

There seems to be a doubt thrown through¬ 
out t-lie evidence and the judgment of th c 
learned Judge both as to the place o 
occurrence and the parties engaged in fl l( 
quarrel. The place pointed out to the Sub- 
Inspector by the witnesses and noted by him or 
his map does not agree with the evidence noi 
with the map and khnstrai prepared by the 
patirnri long before this occurrence for a 
wholly independent purpose. The Judge 

raises a cloud of doubt on this, but does not 
toll ws wlmt Ins own I incline is. 

His final Hniling mi pa<fi- .">2 cmifradiots 
tlie oral evi lmi.’e. Uni |„. (| K .„ () ,j 

ag.'im tin-owing a floml of „„ his 

own finding. 


The only finding necessary was that what" 
ever the particular spot was where the 
crops were being cut, it was undoubtedly 
south of the lands settled with the Barsingha 
tenants. If, therefore, the Barsingha people 
looted those crops they are certainly guilty 
of dacoity. 

But on the other hand the fact that 
they had no interest whatever in such an 
act and that they had admittedly come 
two days before with tlie Deputy Collector 
to take over the fields which bad been 
settled with them goes strongly in favour of 
their defence, and the fact that the real 
place of occurrence was at some indefinite 
spot to the south largely supports the theory 
that the boundary dispute between Salempur 
and Suremanpur was the real cause of the 
light and that the Barsingha people bad 
nothing to do with it. There is no doubt 
that the boundary dispute was still going 
on and the witnesses have foresworn them¬ 
selves in totally denying it in evidence. 
The defence say the occurrence was some¬ 
what earlier in the day. If it was early 
enough for Sheo Gobind to have been present, 
a fact to which the prosecution witnesses 
have tied themselves, then there was ample 
time for concoction before the Police came. 

It is most significant that Beclm 
Dhobe, a man of Salempur, states the story 
that 200 Barsingha men had come across 
and killed two Suremanpur men, and then 
disappears for two or three days. It is only 
when the Salempur people found that the 
Police had accepted this story that they came 
forward with evidence. 

Lt is inexplicable how 200 persons came 
across the Ganges in boats and yet no 
trace of their coining or going appears in 
evidence. They must lmvo had at least 
five large boats and those boats must have 
been seen. Yet the evidence in regard to 
the only boat spoken of in which Sheo Gobind 
and one other man are said to have started 
from the other side, has been disbelieved 
and in our opinion, rightly so. As regards 
the loot the Judge finds there was not 
much looting. But the only evidence is 
that some paddy was found cut and admit¬ 
tedly Ha rnarain and others were cutting 
their paddy that day. There is no 
suggestion that the paddy was irregularly 
cut and there was no mention of loot to the 

Police. 
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The witnesses who say that the loot 
was after the murders are disbelieved. 
A glance at the table of identifications 
prepared by the learned Judge shows 
that Sheo Gobind’s false identification vitiates 
the identification of every one of the 
accused for we have shown that Bechu s 
evidence, coming so late as it does after 
his first information, cannot have any 

weight. _ . 

The argument that it is difficult to believe 

that a party who had had two men killed and 
one wounded would make a false charge 
against other people, is negatived in this case 
by the positive and detailed false accusation 
against Sheo Gobind made by Harnarain him¬ 
self from the very first. 

It is contended that the defence did 
not put forward the story of the boundary 
riot until they came to argue the case, but 
we find clear cross-examination to the point 

in the evidence of P. Ws. Nos. 1 and 2 and 

in the written statement, paragraph 20 to end. 
Reading the evidence as a whole we are 
clearly of opinion that the assessors 
were right arid that the Barsingba people 
had nothing to do with this occurrence. 
We accordingly allow the appeals, set 
aside the convictions and sentences and 
direct the acquittal and release of the 

accused. 

Appeals allowed . 


Mr. A. H. C. Hamilton , for the Appli¬ 
cants. 

Mr. R. Malcomson (Assistant Government 

Advocate), for the Crown. 

JUDGMENT.—The point of law taken 
by this application is whether a person 
who entices away a married woman from 
her husband’s house, with intent that he 
may dispose of her in marriage to some 
one else, has committed an offence under 
section 498 of the Indian Penal Code. I 
hold in the affirmative, on the ground that 
sexual intercourse between the woman and 
any other person to whom she has thus 
been given in marriage, during the life time 
of her husband, would be illicit intercourse 
within the meaning of the section in 
question. An examination of the record in 
this case suggests some doubt as to 
whether a more serious offence, falling 
under the abduction sections of the Indian 
Penal Code, was not committed ; hut under 
the circumstances, and in view of the fact 
that the applicants Naurang and Tota 
were re-tried after having been once 
discharged and that the sentence passed 
upon them is a fairly substantial one, I am 
not disposed to direct further action to. be 
taken against them. I dismiss this applica¬ 
tion. 

Application dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 1078 

of 1914. 

January d0, 1915. 

Present: —Mr. Justice Piggott. 

NAURANG AND ANOTHER-APPLICANTS 

versus 


EMPEROR—Opposite Party. 

Penal Code (Act XLV of 180OJ, «. 498 -Enticing 
aw a,j married woman from her husbands house foi 

W T ‘ 0 pe^of e " enticed away a married woman 
from her husband's house with intent that he might 
dfenose of her in marriage to some one else. 

HeW, that he committed an offence under section 498 

of the Penal Code. ■ 

Criminal revision from an order of the 

Additional Sessions Judge of Meerut. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 998 of 1914. 

August 11, 1914. 

Present :—Mr. Justice Holm wood and 
Mr. Justice Richardson. 

CH1NT AMONI JENA and others— 

Petitioners 

versus 

JAGANNATH RAMANUJA DAS and 
another—Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 145 — 
Record of Rights recently published, entries in — Pre¬ 
sumption therefrom —Factum of possession. 

Whatever presumption may be raised by a recent¬ 
ly published Record of Rights, it does not in itself 
establish the factum of possession; and if the Magis¬ 
trate decides the jactum of possession wrongly in a 
proceeding under section 145, Criminal Procedure Code, 
that is not a question with which the High Court can 
interfere under the Charter, it not being a question 
of jurisdiction, [p. 652, col. l.J 
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EMPEROR V. ABDUL RAXZAK. 

Babas Girish Chandra Pul and Nulini 
Chandra Pul , for the Petitioners. 

Messrs. Chakra rart! and J. Chowdhnri/, 
Counsel, and Babu Snresh Chandra Chakra- 
rart/, for the Opposite Party. 

JUDGMENT.—The question which 

appears to be one of jurisdiction on the Rule 
really depends upon the second ground of 
the Rule, which is that effect has not been 
given to the presumption arising from the 
entries in a recently published Record of 
Rights. That certainly is not a question 
going to the jurisdiction and we, therefore, 
cannot interfere. AVe at lirst thought that 
the other ground that there should have 
been separate proceedings in respect of the 
several plots claimed by the several sets of 
tenants, was a separate point going to the 
jurisdiction. Rut we find that this is not 
so. The other sets of tenants have not come 
here at all, and the present applicants have 
only come upon the ground that they had 
obtained tenant rights and possession by a 
recently published Record of Rights. Jt is 
needless to say that whatever presumption 
may be raised by such a record, ir does not 
in itself establish the factum of possession, 
and that if the Magistrate decides the idr/nni 
of possession wrongly that is not a question 
with which the High Court can interfere 

under the Charter, it not being a question of 

jurisdiction. 

flic Rule is discharged. 

Pule discharged. 


ALLAH A MAD HIGH COL'RT. 

Cni.MiNAi RmaqwvK No. 87 or 

February ID, 1J) 1 o. 

i Present :—Justice Sir George Knox, Ri 

EMPEROR Tiiiioniir SESSIONS .1 u’l)(iE 
CAWNPORE-1*,.-, : 

reruns 

A M DI L R A f f A K a xi> a x o r \ 11 -g. _ 

OrrnsiTK Pai:tv. 

Criminal 7W,7«,v r Ur/ I' ,.} |SPs; i <,•* ...\ 

- I oirrr of Sessions Ju.lge to II /„ 

,!ni .S' ■'.'")/( < .hill,;, ■ — JII risilirli,,i, * • ' ‘ V' 

I'.'ll. rh.s, 2 nf 1 1,,. ( 

lWt'iii:i-r. ... t | 1( . Sessions • ■' " ( 


tn.njiv,-,,l, to tl,e Assisimn Kcssi!,*' jV,'./’'’.""/. 

." rtl ... . . 

(1 885)' ice -In 1 the ^iUononrL 7 L n’ V B W j : 


Allah Dei Begam v. Kesri Mai, 2 A. L. J. 576- A W 
N. (1905) 199, referred to. ’ 

Criminal Miscellaneous reference made by 

the Sessions Judge of Cawnpore, as per his 
letter No. (57 111, dated 9th February 1915 

JUDGMENT. By an order, dated the 
8rd of February 1915, the Sessions Judge 
of Cawnpore transferred two Criminal 
Appeals Nos. 7 of 1915 and No. 14 of 1915 
pending in his Court to the Court of the 
Assistant Sessions Judge for trial. 

The section of the Code which he consider- 
ed justified this procedure on his part was 
section 198, clause 2. This section pro¬ 
vides that Assistant Sessions Judges shall 
try such cases only as the Sessions Judge of 
the division by general or special order may 
make over to them for trial, in the opinion 
of the learned Sessions Judge the word 
case" as used in this clause is not defined, 
and he saw no reason why it should be 
confined to cases and not extend to appeals 

or other matters. 

This Court hns calle.l for the records of 
the coses in question by flip powers con¬ 
ferred upon it by section 435 of the Code 
<>!' Criminal Procedure. So far as I know 
the word "ease" has never been detined 
m any General Clauses Actor in the Code 
of Criminal Procedure, nor am I aware that 
this particular point lias come up to this 

Court for decision. 

1" Clinttijrpnl S v. fi (lm (J), Mr. 

Justice Main,uni held that so far ns the Code 
of Civil Procedure was concerned the word 
case should bo understood in it broadest 
and most ordinary sense, including all 
adjudications which might constitute the 
.subject of appeal or revision. With all dne 
icspi ( t I think a safer rule is to consider 
tlm word in connection with the particular 
‘ode or law i„ which it is found. Under 

t ie present eirounistnnees there is consider- 
ul'le difficulty in assigning to the word such 
•' broad meaning. The first difficulty will 
he _ found in section 40<> of the Code of 
Criminal Procedure. That section deals 
"it i appeals. J' he right of appeal is a 

of •statute. Without some particular 
provision authorizing an appeal no right of 
■ippeal is conferred. Even when a right of 
" ppeal has h>en conferred, the Court to 
" in ) Mich appeal lies must also be speeitied. 
1 iff 1 1 oi appeal without any specification 

U) 7 A. 6(11; A. W. N. (XSS5) 156. 
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as to the Court to which such appeal should 
be preferred would be a useless right. 

The appeals with which we are concerned 
in the present ease are appeals created by 
section 40S of the Code of Criminal Pro¬ 
cedure. That section provides for persons 
convicted on trials mentioned therein and 
wishing to appeal can appeal to 
the Court of Session. To find out what a 
Court of Session is, we have to turn to 
section 9 of the Code of Criminal Procedure 
and a liberal interpretation of section 9 might 
bring within the words Court of Session ” not 
only Sessions Judges but also the Additional 
Sessions Judge and the Assistant Sessions 
Judare, if there be any such within the Sessions 
division. If such an interpretation could be 
adopted it might, therefore, be argued that 
the words “Court of Session” in this 
section 408 were wide enoueh to include 
all these officers. I pass over the anomaly 
in such an interpretation of the Court of 
the Assistant Sessions Judge being a Court 
from which appeals lie to the Court of 
Session. Section 40 J by providing that 
an appeal shall lie to the Court of Session 
or Sessions Judge and shall be heard by the 
Sessions Judge or by an Additional Sessions 
Judge, seems to make it clear that the Legisla¬ 
ture intended that all appeals under the 
Code of Criminal Procedure lying to the 
Court of Session were to be heard only by 
the Sessions Judge or by an Additional Sessions 
Judge. 

The Bombay High Court has had occasion 
to consider this question in more than one 
case. In the 'petition of Musa Asmal (2), 
they had to deal with a similar provision 
contained in sections 17 and 18 of Act 
X of 1872. Mr. Justice West held that 
section 18 clearly was not meant to give a 
g««6'f-revisional power over the Magistrates 
of the District and at the same time no 
appellate jurisdiction. In a reference made 
by the Sessions Judge of Surat the same 
High Court held that a joint Sessions Judge 
could not try applications under Chapter 32 
of the then current Code of Criminal Proce¬ 
dure. They endorsed the view stated by the 
Sessions Judge that the joint Sessions Judge 
was absolutely precluded from taking action 
under Chapter 32 of the Criminal Procedure 
Code, which relates to reference and revision. 

(2) 9 B. 164 


There is another section in the present 
Code of Criminal Procedure which bears 
upon the point and that is section 526. That 
section provides that the High Court can 
order “that any particular criminal case or 
appeal” be transferred from one Court to 
another. If the view taken by the learned 
Sessions Judge of Cawnpore be correct, the 
word ( appeal” used in this section would be 
pure surplusage. But in section 526 this 
phrase is used four times over and is again 
repeated in section 527 of the Code of Cri, 
minal Procedure. It- will be found that a 
view similar to this has been taken where 
the words * case” and appeal are to be 
found in other laws. I will mention only 
one, Allah Dei Beg am v. Kesri Mai (3). 

1 entertain no doubt, therefore, that section 
193, clause 2, confers on the Sessions Judge 
no power to transfer appeals to the Assistant 
Sessions Judge. 

I set aside the order passed as being an 
illegal order, and direct that the case of 
Abdul Ra/.zak and Abdul Shakur be 
returned to the Sessions Court of Cawnpore 
for trial by the learned Sessions Judge or by 
the Additional Sessions Judge of Cawnpore, if 
there be such a Judge in existence at the 
present time. 

Order set aside. 

(3) 2 A. L. J. 576: A. W. X. (1905) j99. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 3 of 1914. 

December 3, 1914. 

Vresent :—Mr. Justice Fletcher and 
Mr. Justice Beachcroft. 

CORPORATION of CALCUTTA— 

Complainant 

versus 

MANMOTHA NATH SET and Brothers— 

Defendants. 

Criminal Procedure Code (Act T” of 1898), s. 432 
—Reference by Municipal Magistrate oj Calcutta 
under Calcutta Municipal Act (III B. C. of 1899^, 
ss. 3 (32), 343, 442, applicability of— u Owner of 

land” meaning of — Chairman's duty - Service of 
7 iotices on owner and occupier. 

Per Fletcher, J. The term “owner of land” as 
defined in section 3, snb-section (3i) of the Calcutta 
Municipal Act includes the landlord. The duty of 
removing a building which comes within the terms 
of section 343 after notice has been served, falls 
clearly, amongst others, on the landlord, [p. 654. 
col. 1.] • . 
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Under section 34:3 of the Calcutta Municipal Act 
the person who is the owner of the land, having had 
a notice served upon him, is liable to comply with the 

terms thereof, [p. 054, col. 2.J ...... 

Section 142 of the Calcutta Municipal Act docs 
not, in any manner, abridge the power that is con- 

ferrcd by section 3143. (]». <> ; >4, col. 2.J 

Per fiericI*croJ'lj ./.— Section 412 of the Calcutta 
Municipal Act provides that if the Chairman 
considers a building to be in so dangerous a 
state as to render immediate steps necessary 
for the safety of the public, he is to take those 
steps and then to serve notices on the owner and 
occupier. This section contemplates a case of much 
greater urgenev than section 34-3 docs, and in no 
way limits the* powers of the Chairman under the 
latter section, [p. b*>4, col. 2.J 

Babu Baranashibashi Mukerjce, for tlie 

Complainant. 

Babu Hira Lai Sanyal, for the Defendant. 

JTTDttMENT. 


Fletcher, J.—This case comes before us 
on a reference made by the Municipal 
Magistrate of Calcutta in his capacity as 
a Presidency Magistrate under section 43*2 
Lf the Code of Criminal Procedure. The 
question referred by the learned Magistrate 
is not very clearly stated in the letter of 
reference : but the learned Magistrate lias 
sent a supplemental letter and the ques¬ 
tion which has to he gathered from the 
two letters is whether section 343 of the 
Calcutta Municipal Act is applicable when 
the but and the land on which it is built 
belong to different individuals. The case 
that the Magistrate lias before him is a 
case where the tenant on the land is the 
owner of the hut and the only question 

we have to consider is whether, under 

section 343 of the Calcutta Municipal Act, 
the notice can he served upon the person 
who is the owner of the land. The 
section says that it may he served upon 
the owner of the land. The definition of 
‘owner of land' obviously includes both 
the landlord and the tenant. “Owner of 
land” is defined in section 3, sub-section (32), 
and that obviously includes the landlord. 
The duty of removing a building which 

comes within the terms of section 343 
after notice has been served falls clearly, 
amongst others, on the landlord. That 
seems to me to be without doubt. 

Then the learned Magistrate seems to 
have got somewhat confused over section 
442. lie seems to have included that 

section in some manner in this letter of 
reference. Section 442 contemplates a 


diffierent set of circumstances. What is 
contemplated by section 442 is that where 
in the opinion of the Chairman a building 
is so imminently dangerous that it is 
necessary to erect a boarding to prevent 
it from falling on passengers—I suppose, 
passengers in a public street—and for that 
another set of provisions is enacted. But 
section 442 does not, in any manner, 
abridge the power that is conferred by 
section 3 43. Under section 343 the person 
who is the owner of the land, having had 
a notice served upon him, is liable to 
comply with the terms thereof. That is 
the only point that arises on the reference. 

I think the learned Municipal Magistrate 
after this expression of opinion ought to 
have no difficulty in disposing of the case 
before him. 

Beachckoft, J.—In regard to the first 
part of the question, it is quite clear that 
section 343 applies to the facts stated. 
The language of the section is clear and 
unambiguous. 

The second part of the question is, 
“whether notice should have been issued 
in this case to the owner of the hut under 
section 442 of the Act.” No doubt the 
Chairman could have issued a notice on 
the owner of the hut after taking the 
steps contemplated in the first part of the 
section, if he considered the building to 
be in such a runious state as to make these 
steps necessary. But that was a matter 
for the Chairman to decide. The section 
provides that, if he considers a building 
to be in so dangerous a state as to render 
immediate steps necessary for the safety of 
the public, be is to take those steps and 
then to serve notices on the owner and 
occupier. It. contemplates a case of much 
greater urgency than section 343 does, and 
in no way limits the powers of the 
Chairman under the latter section. 

Reference answered , 
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ALLAHABAD HIGH COURT.^ 
Criminal Reference No. 73 of 1915. 

February 26, 1915. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 

ISMAIL KHAN— Applicant 

versus 

EMPEROR— Opposite Party. 

Post Office Act (n0/1898),$*. 19, 20, 61, 70 -Sending 
of cocaine by post, whether offence under Post Ofltce Act. 

Cocaine not being an “explosive” or a dangerous, 
filthy, “noxious” or “deleterious substance” within the 
meaning of section 19 of the Post 0ifi.ee Act,the send¬ 
ing of it by post is not an offence under section 61 of 
the Post Office Act. [p. 655, col. 2.] 

Criminal Reference made by the Sessions 
Judge of Kumaon. 

Mr. G. J. 4. Hoskins , for the Applicant. 

Mr. A. E. Ryves , (Government Advocate), 
for the Crown. 

JUGDMENT —Ismail Khan has been 
convicted under section GOA of the Excise 
Act and under section 61 read with section 
70 of the Post Office Act; on conviction, 
on the first charge he was fined 
Rs. 200 and on the second one Ils. 100. 

The learned Sessions Judge to whom Ismail 
Khan appealed has affirmed the convictions 
but referred the matter to this Court for 
the purpose of having the sentences con¬ 
sidered with n view to enhancement. 
Notice was duly served upon Ismail Khan 
and he has been represented by Mr. Hos¬ 
kins as Counsel. Mr. Hoskins on his behalf 
urges, first, that both convictions were illegal, 
and that in any event the punishment was 
sufficient. In our opinion the Court below 
was justifiel in finding that the accused 
had been guilty of an offence under section 
GOA of the Excise Act and that he was 
rightly convicted. So far as the conviction 
under section 61 read with section /0 of 
the Post Office Act is concerned, we think 
that the conviction was not justified by 
law. Section 70 of the Post Office Act, 
VI of 1898, provides that any person, 
“who abets the commision of any offence 
punishable under the Act or attempts to 
commit any offence so punishable, shall be 
punishable with the punishment provided 
for that ' offence. ” We have now to see 
what offence Ismail Khan is alleged .to 
have abetted. Section 61 is the only section 
referred to. That section provides that 


“whoever in contravention of the provisions of 
section 19 or section 20 sends .or tenders 
or makes over in order to be sent by post 
any postal article or anything shall be 
punishable with imprisonment for a term 
which may extend to one year or with 
fine, or with both.” We have now to see 
whether any person in contravention of the 
provisions of section 19 or section 20 sent 
any article by post. Section 19 is as fol¬ 
lows :—“ Except as otherwise provided by 
rule and subject to such conditions as may 
be prescribed thereby, no person shall send 
by post any explosive, dangerous, filthy, 
noxious, or deleterious substance, any sharp 
instrument not properly protected, or any 
living creature which is either noxious or 
likely to injure postal articles in course 
of transmission by post or any officer of the 
Post Office. ” Clause (2) “ no person shall 
send by post any article or thing which is 
likely to injure postal articles in course of 
transmission by post or any officer of the 
Post Office. ” It is quite clear that the 
provisions of section 20 have no bearing on 
the case. It seems to us that the provisions 
of section 19 really deal with the sending 
of articles or animals by post which will 
be likely to injure any person occupied in 
the execution of the Post Office work, or 
which might be likely to cause injury to 
articles in the course of transmission 
through the post. It does not seem 
to aim at the restriction of any trade. 
It is very hard to say tlmt cocaine 
could be considered to be an explosive”, 
or a dangerous, filthy, noxious” or deleteri¬ 
ous substance” within the meaning of the 
section. No doubt the abuse of cocaine 
may be followed by very serious consequences 
but this, it seems to us, is not what the 
section was intended to provide against. 
It is said that rules have been made to 
prevent the sending of these articles by 
post. The sending of articles by post in 
contravention of the rules so made does 
not seem to be an offence under section 
61, which only deals with the sending of 
articles in contravention of section 19 and 
section 20. We think, therefore, that the 
accused was wrongly convicted of an 
offence under the Post Office Act. We 
think, however, that the sentence under 
section GOA of the Excise Act was 
inadequate. We, therefore, set aside 
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conviction under section 70 read with 
se:tion 61 of the Post Office Act and acquit 
the accused of that offence and remit the 
tine. We enhance the sentence under 
section GOA of the Excise Act to a sentence 
of three months’ simple imprisonment in 
addition to the fine of Rs. 200. The fine 
of Rs. 100, if paid, will he refunded. 

Order modified. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 115 of 1014. 

August 11, 1014. 

Present: —Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 

E M P E R 0 R— P r os e c r n * r 

versus 

RABBI RAUT and others—Acctsed— 

Petitioners. 

Criminal Procedure Cotic (Art I oj lSDSy, {?. -128 — 
Reference — Interested portn, re j tort made In/, order 
thereupon invalid—Sufficient iiopnnj — Accused, eci • 
deuce of, to he token Inj Court. 

The petitioners presented a petition to a Sub- 
Divisional Magistrate complaining against certain 
persons, the servants of a factory, and prayed for 
proceedings against these persons under sections ’44 
and 107, Criminal Procedure Code. The Sub-Divisional 
Magistrate asked the Manngerof the factory to report. 
On receipt of report the petitioners were called upon 
to show cause why they should not be prosecuted 
under section 182, Indian Penal Code: 

Held, that this order was bad in law, for the Mana¬ 
ger being an interested part}' ought not to have been 
asked to make a report in the judicial proceedings: 

that an order, under section 47b, Criminal Procedure 
Code, directing that action should be taken against 
the petitioners under section 182, Indian Penal Code, 
was also bad in law; 

that sufficient inquiry had not been made into the 
complaint made by the petitioners and that a local 
inquiry was desirable; 

that in such cases the accused petitioners should 
be examined if they choose to give evidence. 

Reference made by the Sessions Judge of 
Darblmnga under section 438 of the Criminal 
Procedure Code. 

Balms Atnhja Chamu Pose and Baikuntha 
Nath Mitrai for the Petitioners. 

Mr. Sultan Ahmed (Deputy Legal Remem¬ 
brancer), for the Crown. 

JUDGMENT.—This is a reference made 
by the Sessions .lodge of Darbbanga under 
section 438, Criminal Procedure Code. It 
appears that on the 8th April 11)14, tho 
petitioners presented a petition to the 
Sub-Divieional Magistrate ox Saxuustipur, 


complaining against nine persons who are 
servants of the Birauli Factory. In the 
concluding portion of their petition the 
petitioners prayed for proceedings against 
these nine persons under sections 144 and 
107, Criminal Procedure Code. The substance 
of the petition was that these nine 
persons had criminally intimidated the 
petitioners, assaulted them and attempted 
to wrongfully confine them. On the filing 
of this petition the Sub-Divisional Magis¬ 
trate • passed the following order: “To Mr. 
Wylde of Birauli Factory. Please report- 
on the circumstances of this petition. Put 
up on the 25th April 1314.” This order is 
open to great objection. It was Birauli 
people who were the accused. Mr. Wylde, 
the Manager of the Birauli Factory, and, 
therefore, an interested party ought not to 
have been asked to make a report in these 
judicial proceedings. On the 20th of 
April a repor t was received and thereupon 
the petitioners were called upon to show 
cause why they should not be prosecuted 
under section 182, Indian Penal Code. On 
the 25th of May four witnesses were examined 
for the petitioners and two witnesses for 
the other side; then on the 26th of May 
an order under section 476, Criminal Pro¬ 
cedure Code, was made directing that action 
should he taken against the petitioners 
under section 1S2, Indian Penal Code. We 
are of opinion that the order dated the 

20th of April 1914 and that dated the 
26th of May 1914 should be set aside. We 
are further of opinion that sufficient inquiry 
has not been made into the complaint 
made by the petitioners. There should 
he further inquiry into the truth of the 
statements made by them in their petition. 
We may herein suggest that a local 
inquiry is desirable in this case. It may 
be made by the Sub-Divisional Magistrate 
himself or he may depute a subordinate 
Magistrate for this purpose. It appears 
that the petitioners complain that although 
some witnesses on their side were exa¬ 
mined, they themselves have not been 
examined, lhey should be examined if 
they choose to give evidence. We accept 
the reference, set aside the orders abovo 
referred to and send back tho case for 
further inquiry. 

Order set aside\ Caw sent back* 
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CALCUTTA HIGH COURT. 

Criminal Reference No. 26 of 1914. 

October 14, 1914. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Beach croft. 

EMPEROR— Prosecutor 

versus 

BABAR ALI GAZI and others—Accused. 

Criminal Procedure Cede (Act T" of 1898L s. 807— 

Refeicncc— Jury, verdict </ disagreement with, in res¬ 
pect of some of accused — Judge, duty of—Confessions of 
co-accused, when to he acted upon 

Per Fletcher, J .—AVhcn the Judge agrees with tlie 
verdict of the Jury as against any particular accused, 
it is clearly his duty to pass sentence on that 
accused, [p. ( 57, col. 1.] 

The conl't ssions of the co-accused can be taken into 
consideration, but the Court requires corroboration 
before it will act upon them. [p. (J57, col 2.] 

Per Beachcroft, J .— Sub-section (2) of section 307 
of the Code of Criminal Procedure does not intend 
that when the Judge is not prepared to accept the 
verdict of the Jury in its entirety, the whole case is to 
be referred to the High Court. It only contemplates 
a reference in the case of those persons in respect of 
whom the Judge declines to accept t lie verdict, [p. Go8, 
col. ).] 

Babn Hira Lai Sanyal , for Babu Sureiulra 
Kumar Bose , for the Accused. 

Mr. Orr, Deputy Legal Remembrancer, 

Bengal, for the Crown. 

% 

JUDGMENT. 

Fletcher, J. — This case comes before us 
on a reference made by the Sessions Judge of 
Jessore under the provisions of section 307 
of the Code of Criminal Procedure. The 
accused were tried before the learned Sessions 
Judge and a Jury on a charge of dacoity 
with murder under section 396 of the Indian 
Penal Code. 

The Jury by a unanimous verdict found 
the accused Nos. 3 and 6 guilty cf an offence 
under section 396 of the Indian Penal Code 
and the other four accused guilty of an off ence 

under section 395 of the Indian Penal Code. 

The learned Sessions Judge agreed with 
the verdict as against the accused No. 1 , 
Babar Ali, hut failed to pass sentence on 
bim, being of opinion that as he disagreed 
with the verdict as regards the other 
accused lie was bound to refer the whole case 
to this Court. The learned Judge, however, 

was in error in the view that he took and it 

was clearly his duty to pass sentence on the 
accused No. 1 Babar Ali. As against the 
accused No. 1, Babar Ali, the case must go 
back to the learned Judge for him to pass 


sentence f r\ this accused. The charge against 
ail the accused under section 396 of the. Indian 
Penal Cade had reference to the dacoity 
perpetrated in the house of one Sona Bibi, a 
widow, when it is alleged that she was 
murdered. The skeleton that was subse¬ 
quently found may not have been that of 
Sona Bibi. The evidence, however, leaves no 
doubt that a dacoity took place in the house 
of Sona Bibi and her disappearance amply 
suppe rts the charge of murder. 

The view that seems to have commended 
itself to the learned Judge that as a period 
of seven years had not elapsed since the 
disappearance of Sona Bibi the Court could 
not presume ho* death, is fallacious. 

There was in the present case evidence 
before the Court from which the Court could 
infer that Sona Bibi had been murdered 
on the night in question, and it is not 
necessary to rely on the presumption mention¬ 
ed by the learned Judge. As I have already 
stated the learned Judge agrees with the 
verdict of the Jury as against Babar Ali. 
He was a confessing prisoner, and the learned 
Judge believed the confession to be true. 
The accused No. 4 was also a confessing 
prisoner. But the learned Judge did not 
believe bis confession, to be “quite voluntary,” 
and he further states in the letter of reference 
that the accused No. 4 retracted his confes¬ 
sion at the first opportunity before the 
Committing Magistrate on the 15th of June. 
There is no reason to think the learned Judge 
js correct in his first assumption, his second 
is incorrect. I see no reason to differentiate 
between the confession made by Babar Ali 
and the accused No. 4. Pyar Molla. I think, 
therefore, that we ought to convict the accused 
No. 4, Pyar M( 11a, of an offence under section 
396 of the Indian Penal Cede and sentence 
him to transportation for life. As against 
the remaining four accused the confessions can 
be taten into consideration, but the Court 
requires corroboration before it will act upon 
the confessions of co-accused. The corrobo¬ 
ration in the evidence in this case, although 
it raises a case of suspicion, falls far short 
of what is required to support a conviction. 
It consists principally of statements of 
witnesses as to seeing the accused or some 
of them together on the night of the occurrence 
and as against one of the accused as to the 
dentitication of certain ornaments found with 
one of the accused which had sometime 
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other been pledged with the deceased woman. 
These statements, though giving rise to 
suspicion, are consistent with the innocence 
of these four accused. 

I, therefore, think that we ought to accept 
the reference made by the learned Judge as 
regards the accused No. 2, Jamadar Mandal, 
the accused No. 3, Afeser Sheikh, the accused 
No. 5, Panchu Shana, and the accused No. 6, 
Seyamaddi Shana and that they ought to be 
acquitted. 

Brachckokt, J.—I agree. Sub-section (2) 
of section 307 of the Code of Criminal Pro¬ 
cedure does not intend, as the learned Judge 
seems to think, that when the Judge is not 
prepared to accept the verdict of the Jury in 
its entirety, the whole case is to be 
referred to this Court. It only contemplates a 
reference in the case of those persons in 
respect of whom the Judge declines to accept 
the verdict. "When the Judge agrees with 
the Jury in respect of any particular accused, 
the Judge ought to convict and sentence or 
acquit that accused as the case may be. 

Reference accepted. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petmion No. 33 of 1915. 

January 28, 1915. 

Present: —Air. Justice Piggott, 
EMPEROR— Applicant 

versus 

PARAS RAM DUBE —Opposite Party. 

J cnal Code (Act XIA' of 18(50,), *.-.**. 82, 8R, 854, 876 
— Rape by boy of tender aye - Presumption. 

The presumption of English Law against the 
possibility of the commission of the offence of rape 
by a boy under the ago of 14 years has no applica¬ 
tion in India. Such a question is a question of fact 
only. 

Criminal revision from an order of the 
Additional Sessions Judge of Gorakhpur. 

JUDGMENT.— 1 called for the record of 
this case on examination o f tl to Sessions 
statement from the District of Pasti fertile 
month of November 1914. One Paras Ram, 
a boy described as leing between 12 and 
14 years of age,-was charged with having 
committed the offence of rape on the person 
of a little girl about seven years of age. The 

learned Sessions Judge has convicted in the 


PURNA CHANDRA V. DENGAR CHANDRA. 

alternative under section 376 or section 354 
of the Indian Penal Code, not because he 
was in any doubt as to the facts, hut hrenusehe 
considered that there was a difficulty ns to 
whether a hoy of ti e age of tl e accused 
could legally Le convicted of the major 
offence charged. The presumption of English 
Law against the possibility of the commis¬ 
sion of the offence of rape by a boy under 
the age of 14 years has no application in this 
country. The law on the subject of infancy 
in connection with criminal liahil ty is laid 
down in sections 82 and 83 of the Indian 
Penal Ce de and nowhere else. It was a 
simple question of fact which the learned 
Sessions Judge had to try, as to whether, in 
the course of the assault perpetrated by the 
accused on the person of this little girl, 
such penetration had been effected as is 
required by law to constitute the offence of 
rape. I f the statement of the girl, Kolharia, 
is read in connection with the medical evi¬ 
dence, there can le no doubt that the offence 
of rape was committed. I thought it advis¬ 
able to place these remarks on record in 
view of the difficulty felt by the Sessions 
Judge. I do not propose to interfere with 
the sentence passed by him. The question 
of the proper punishment for an offence of 
this sort by boys of tender ago is not an 
easy one, and many Sessions Judges of ex¬ 
perience are of opinion that a sentence of 
whipping only is the most appropriate one 
that can be inflicted in such cases. 1 think 
the accused. Paras Ram, has been somewhat 
leniently dealt- with, but interference on the 
part of this Court is not now called for. Let 
the record be returned. 

Petition rejected. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 373 of 1913. 

April 17, 1913. 

Present: —Air. Justice Imam and Air. Justice 

Chapma n. 

PURNA CHANDRA AIOULIK 

— Petitioner 

versus 

DENGAR CHANDRA PAL— Oppositk 

Party. 

Penal Code {Act XL Vof I860), 247, 352, 
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~~Compin\nant absent - Accuser!, acguittal of—Death 
0/ complainant - Substitution of name of legal represen- 
tati re - Compoundable offence. 

Whore llie roan on whosecomplaint a prosecution 
umhr section 3;>2 of the Indian Penal Code was started, 
died, and on his death, liis nephew applied to be 
substituted in place of his deceased uncle: 

Held, that no substitution should be allowed and an 
order should be passed under section 247 acquitting 
the accused on the failure of the complainant to 
appear at the hearing of the case, unless for some 
reason the Magistrate thought proper to adjourn the 

case to some other day. 

% 

Babu On mid a Charcin Sen, for the Peti¬ 
tioner. 

JUDGMENT.—This was a Rule calling 
on Hie District Magistrate . of Fa rid pur to 
snow cause why the proceedings in this case 
should not be dropped. 

T lie man, on whose complaint the prosecu¬ 
tion was started, died and, on his death, 
his nephew, one Bisveswar Pal, applied 

to he substituted in place of bis deceased 
uncle. 

1 he case is one under section .°52. Indian 
Penal Cede, which is compoundable, and 
•we see no reason for the substitution of 
Bisveswar in place of the deceased complain¬ 
ant. An order under section 247 ought, 
to have been passed by the Magistrate °on 
the failure of the complainant to appear 
at the hearing of the case, and section 217 
empowers the Magistrate to acquit the 
accused person unless for some reason 1 e 
thinks proper to adjourn the case to some 
other day. The only ground on which the 
learned Magistrate has chosen to proceed 
with the case is that the accused had been 
guilty of the contempt of the process of the 

Court and he lias considered that a good 
ground. 

To our mind, it is not a sufficient ground 

I lie accused is acquitted and the Rule is made 
absolute. 

little made cthmhde. 


MADRAS HIGH COURT, 

Criminal Appeals Nos. 0*4 to 6bS of 1914, 

February 28, 1915. ' 

Present: —Mr. Justice Spencer and 
Mr. Justice JSesliagiri Aiyar. 

^ IRUPANA GOWD an u others—Accused 

—Appellants 

versus 

E M PE R 0 R — P u f is i-.cu'i or —Res pon de xt . 

Criminal Procedure Code (Act Vof 1898), 2 4 to 

23(5 Misjoinder cj charges—Transaction, meaning of _ 

Illegality— Irregularity. 

Tim accused were charged of having entered 
t o house of the third prosecution witness with a 
view to coerce the deceased person and his brother 
to deliver certain promissory notes and receipts 
and, later in the evening, of having obstructed the 
complainant’s party when they proceeded to prefer 

a complaint in regard to what the accused had done 

in the morning: 

Held, that the accused could not be charged 
together tor their action in the morning and in tli 3 
evening in one and the same trial,and that the joinder 
amounted to an illegality which could not be cured by 

the application of section o 37 of the Criminal Pro- 

-cod nre Code. [p. 06", col. '• p. Ob-', col 2.] 

M liethci a series of acts forms the same transaction 
or not depends upon community of purpose 
and the continuity of aim. [p ( 54 ), C ol. 1. | 

An objection a^ to niisj inderof parties can be 
taken in the Higai Court, even il the same was not 

taken before the Sessions Judge, [p Gdl, col. 1 ] 
Courts have not to concern themselves with the 
ultimate object of the offender in determinin'* 
the nature of the transaction. It is the im -» ediate 
purpose of the attack that determines the characti r 
of the particular transaction Mere interval of days 
will not disturb the onems* of the transaction nor 
necessarily the fact that different sets of 
persons were, engaged on different occasions. If 
th ‘ aim of the accused on the different occasions 
was directed towards effecting different purposes 
the transactions are different. In each case it is a 
question of fact whether the acts are so connected 
together as to form part of the same transaction 
[p. (5Gi, cols. 1 -fr 2.J 

The word ‘tr i isaetioii ’ means a comnM'ul act 
[p. b(>2, col. 2.j i ~ - 

Appeal against an order of the Court 
of the Additional Sessions Judge of the 
Bellary Division, in Case No. 59 of the 
Calendar for l'.'l 4. 

Messrs. T. Richmond, S. Panganatha Aiyer , 

E. ft. Osborne, K. Sniba Reddinud K. Pandalai, 

for tlie Appellants. 

Mr. C. Sidney Smith, for the Government 

JUDGMENT. 

Sten c r r, J.—An objection has been taken 
in appeal that Hie trial was illegal on 
account of misjoinder rf charges and how¬ 
ever much this result after a prolonged 
trial in the Sessions Court may be regretted, 
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1 have little hesitation in finding that 
the objection is sound and that tlie con¬ 
viction of the accused must in consequence 
he quashed. 

ft is clear from the Privy Council decision 
in Subru/immiid Ayi/cii v. Ki)ig-E nipcror (.1) 
that if there has been a misjoinder, it 
will have the effect of vitiating the trial 
and cannot be cured by the application of 
section 537, Code of Criminal Procedure. 

In the present esse there was an occur¬ 
rence on the morning of June 29th, when 
certain persons are alleged to have come in an 
unlawful assembly armed with deadly 
weapons and besieged the house of pro¬ 
secution witness No. 3 and thrown stones 
at prosecution witnesses Nos. 1 1 2, 3 and 
the deceased, who were inside. There was 
another occurrence on the same afternoon 
when certain persons are alleged to have 
pursued and overtaken prosecution witnesses 
Nos. 1, 2, 3 and the deceased and murdered 
the latter individual when they were on 
their way to Jalibenchi to lodge a com¬ 
plaint about the morning occurrence before 
a Magistrate. 

The question is whether the morning 
occurrence and the afternoon occurrence 
were parts of the same transaction within 
the meaning of section 239, Code of Criminal 
Procedure. The test applied by this Court 
in Choragnth V+hkatadri v. Emperor (2) and 
more recently in Kndnballi Chaffin v. Emperor 
(3) is to see whether the series of acts to 
be treated as forming the same transaction 
are connected together by the essential 
elements of community of purpose and con¬ 
tinuity of action. 

From the frame of charge it might be 
argued that a common purpose ran through 
the doings of the mob on the day in ques¬ 
tion, as the object of the rioters lias been 
given in both of the first two Conits as 
to beat Dodda Basavanna Gowd, Basavanna 
Crowd and Cliennana Gowd. 

Even here it may be questioned from a 
narration of what occurred whether the real 
purpose of those assembled in the morning 
was not to obtain by use of criminal force 


(1) 25 M. 61 (P. c.) ; 11 M. L. J. 233 ; 3 Horn. L. K. 
510; 5 C. W. N. 866 ; 28 I. A. 257 ; 2 Wicr 271. 

(2) 5 I ml. Ons. 847 ; 33 M. 502 • 1 1 Cr. L. J. 258; 7 
M. L. T. 299; 20 M. L. J. 220; (1910) M. W. N. 65. 

(3) 3 Cr. L. K. 382. 


certain promissory notes and a receipt 

from the possession of Dodda Basavanna 
Gowd, and whether the real purpose of 
those who pursued the prosecution party in 
the afternoon was not to prevent them by 
use of criminal force from complaining to 
the authorities. 

Be this as it may, when we come to 
consider whether there was continuity of 
action between the morning and afternoon 
occurrences, we find that the Sessions Judge 
shotved his consciousness that there was 
not such continuity. He felt the necessity 
of framing a separate count for the after¬ 
noon occurrence in which he charged the 
same persons for an offence under the same 
section of the Indian Penal Code in identi¬ 
cally the same words, with the sole difference 
that the place of offence is given as 
Korlayondi in the first count and as the 
tield of Jalibenchi in the second count. 
Again in paragraph 10 of his judg¬ 
ment he observes that when i rosecution 
witnesses Nos. 1 to 3 set out. in the afternoon, 
they had no expectation of being attacked 
again and received no warning from any 
in the village. The prosecution witnesses 
state that four persons came and pacified the 
rioters and then the accused went away 
and the witnesses came down, a note was 
made in writing of the names of the 
offenders, and the deceased took his meals 
in the 3rd prosecution witness’s house. 
Prosecution 2nd witness after describing the 
acts which lie witnessed in the morning 
stated: Tims the morning affair ended,” 

and every tiling tends to the conclusion that 
those matters would have ended for the 
time being, if flic accused party had not 
somehow got wind of the next move of the 
prosecution party, which was to go to a 
Magistrate and try to get them punished 
for what they lmd done in the morning. I 
have no doubt from what came out at the 
trial that the stone throwing and other 
assaults in the morning were acts complete 
in themselves. The procedure would more¬ 
over have been simplified by having separate 
trials and there would thereby have been 
no risk of the accused being prejudiced by 
the difficulty which the Judge and assessors 
may have felt in keeping distinct the part 
taken by each accused in the morning and 
the afternoon transactions and in having to 
decide whether any of those present on one 
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occasion were also present on the other occasion. 
The easiest course would have been to try the 
accused first for the offences committed in 
the afternoon and to proceed with the trial 
for the offences committed in the morning 
after seeing the result of the first trial. 

I am of opinion that the convictions 
must be quashed and a re-trial ordered. 

Seshaciri Aiyar, J.—I agree. Mr. Rich¬ 
mond has taken the preliminary objection that 
the trial of the accused in this case offends 
against the provisions of sections 233 and 
235 of the Code of Criminal Procedure. 
The objections to the joinder of charges 
was not taken before the Sessions Judge. 
It is unfortunate that the case should have 
been proceeded to trial without raising a 
formal objection. AVe cannot on that 
ground refuse to listen to the argument 
regarding misjoinder. In the case of 
Krishnasaml Pillai v. Emperor (4) no objec¬ 
tion was taken to the joinder of charges in 
the Sessions Court, and yet the learned 
Judges who heard the case allowed it to 
prevail. 

The facts of the case as set out by the 
Sessions Judge are these :—On the morning 
of the 29th June 1914 the accused and 
their servants, including certain Boyis whom 
the Sessions Judge finds to have taken 
part in the rioting, came to the house of 
the 3rd prosecution witness, where the 
deceased man and his brother and relations 
were already staying, with a view to coerce 
them into delivering certain promissory 
notes and receipts. They had a revolver 
with them and threatened to shoot P. W. 
No 3, if he refused to give up the papers. 
The complainants’ party went inside the 
house and bolted the door. Subsequently 
at the medition of stangers, among whom 
the 8th P. W. had taken a leading part, the 
accused’s party left the place. Later, in the 
afternoon at about 1-30 p. M. the complain¬ 
ants’ party started from the house of the 
3rd P. W. to go to Jellabenchi with a 
view to prefer a complaint against the 
accused for their conduct in the morning. 
After they had gone about- four furlongs 
from the house, they were attacked by the 
Boyis who were joined later on by occused 
Nos. 1 to 13. It was on this occasion that one 


of the complainants’ party met his 
death. 

The objection taken is that a single trial 
of the accused for offences which were 
committed on these two distinct occasions, 
namely, at or near the house of the 3rd 
prosecution witness in the morning, and 
half a mile away from the house in the 
afternoon, is illegal and that the whole 
trial is, therefore, vitiated. I have been 
forced to the conclusion that this contention 
is well founded. It was pointed out by a 
Full Bench of the Allahabed High Court in 
Queen-Empress v. Jncihi Prasad (o) with 
reference to section 23o, that this section 
contains the general law. The reason of it 
is, that the mind of the Court might be 
prejudiced aginst the prisoner if he were 
tried in one trial upon different charges 
resting on different evidence. It might 
be difficult for the Courts trying him 
on one of the charges not to be unfairly 
inffuenced by the evidence aginst him on 
the other charges.” The Legislature has 
provided exceptions to the rule contained 
in section 233; and those exceptions are 
so framed as to minimise the danger of 
prejudice to the accused by the joining to¬ 
gether of more than one offence in the same 
trial. 

Section 235, which is one of the exceptions 
to the general rule, permits of a joinder in 
cases where the acts are so connected to¬ 
gether as to form one transaction. After 
giving my best consideration to the question, 
I am unable to hold that the occurrence 
in the morning and that in the afternoon 
are parts of the same transaction. The 
motive which led to the morning 
attack was to secure possession of certain 
documents which the accused wanted. 
The motive which animated the second one, 
so far as one may gather from the 
probabilities and from evidence given by 
the 1st prosecution wit* ess, was to prevent 
the attacked party from presenting a 
complaint to the Magistrate in reference 
to the occurrence in the morning. I am 
willing for purposes of argument to accept 
the finding of the Sessions Judge that the 
same men took pai’t on both the occasions. 
Nonetheless I am unable to hold that 
there was any common aim in the two 


(4) 26 U. 125; 2 Weir 295. 


(5) 7 A. 174 at p. 177; A. W. X. (1334) 3^ 
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qua mis. in a rough way it may be said 
Hint Hie miunnii was in i„j uie (jl0 

c< luphiirnnts, j aify. But that is not ll.e 
inf anu ^ f„ he attributed to clause (1) of seel ion 
As was pninierl oat in Emperor v 
AW Alhhhfy (G). “There must he a 
continuity and c< mmunify of purpose and 
the two occurrences should he so related to 
one another in point of purpose or as 
cause ar.d effect or as principal and subsidiary 
action/’ Applying this test Tam unahle to 
say that Iheie was a community of purpose 
between the two attacks. 

As I have pointed cut already, the pur- 
rose of the second attack was to stifle the 
I jc<c(u1h n. Jn iiury instinctive judgment 
Loid DkuUuin in Ctnfin v. (Jnern 
{/ ) points out that Courts have not 
<o cm.earn themselves with the ultimate 
object oi the offender in (letermining the 
natiue of the transaction. That object may 
be to cause injury in some way or other 
to the complainant. But it is the im¬ 
mediate purpose of the attack that deter¬ 
mines the character of the partieular tian- 
saction. In Lord J lalshurys Laws of England 
\oIume JX, page 342, it is said: “Jt is a 
well-estahli.shed rule of practice that if 
different felonies, not lining different ways 
of desecr.hing the same ; et, are charged 
m separate counts of one indictment, the Judge 
will put the prosecutor to his election to 
proceed and oiler evidence on one charge 
only/’ The criterion in all these cases is 
what was that the attacking party had in 
view as their immediate object. Mere interval 
of days will not distrnb the oneness of 
flic transaction nor necessarily the face that 
different sets .il persons were engaged on 
different occasions. lint if tl,o aim of U, e 
accused on tl,e different oeeasions is 

directed towards effecting different purposes 
tlie transactions are different. T|, e view is 
supported li.v Chniagndi Yenkaladi ; v . Empnur 
(Jfand by Uni,mil Emny. Emperor (b) The 
case nearest in point is that reported as Larkari 
v> SO. Jn .1 /urraltippn v . Emperor (lu) 

(O' 27 lb 135; 4 Horn. L. lb MO. 

(7) (J App. Pas. ve,,„ t ,, r n L J Q B 0T . 

l' OOUi J ‘- WWi U C ‘ ,X - C - L’/ lti; 15 j! 

(K) 2u c. as.-,; (j c. w. X. .JOS. 

1 1,K| - C " H - W. A. J113: IOCr. L. J. 

vlO) 0 1ml Bus. 212 • 7 \i i T ae- , , „ 

J * m mo) m. w.y.oiJ; ; Cr * 


it was pointed out. by Sir Arnold White 
C. J., that in each case it is a question of fact 
whether the acts are so connected together 
as to form part of the same transaction 
and referring in the illustrations, he says 
that the word “transaction,” should he rend in 
the ordinary sense of a completed act. I entire¬ 
ly agiee with this view. In the present '’ase 
the disturbance of the morning was 
completed as soon as the mediatois inter¬ 
vened and pacified the parties. The second 
aMack began because of an attempt on the 

part of the complainants’ party to take the 
matter to the notice of the authorities. The 

second one cannot be said to he subsidiary 

to the first nor dependent upon it. They 
were two independent acts aimed at 
semiring two independent, purposes. 

For these reasons I lmve come to {lie 
conclusion that the joinder of the two 
••l arges is illegal and as pointed out by Mr. 
Jnsfice -Ay ling in I„ ,e Anantha 
1 nilii/nra (Li), (He illegality cannot be 
cured and tbe conviction must be set aside. 
See also (lie judgment of myself and Mr! 

. nstice Spencer in Mala Mekalakatl 
S'.MWi,, In re (12). Tbe Sessions Judge 
should be ordered to re-try the accused. 

Conn'd ion sd aside ; lie-trial ordered. 

0 0 2(1 I ml Ohs. 15 Or. L. ,T. <305 

( 2) >h 1 n«l. t’ns. 522; 2 L. \V *>s \r T 

J. 381; 1(5 Cr. L.J.298. ’ M L * 


madras high court. 

Ukitk us Patent Ai’ukai. No. 37(5 ok 1914. 

March 3, lbl5. 

1 icst'iif: Mr. Justice Spencer and 
Mr. Justice Trotter, 

RAJ AX A AREA I) C —Petition ek_ 

Appellant 

versus 

RAJA N A APT A M M A—Respondent. 

C ° dc (Act r °/ iS08),«.4S8— 

O.iIli <ne<n\hng am iifcaancc Appeal. 

of nipTv’ r '!' ni,,t0,mnTO ‘""Icr seetio n 488 

»' Il.e iiniir.nl IVocc.lure Code is an order passed 

m,n,n ; 11 tri, d and is not appealable, 
lowed' V ' n " kH bin h5 B - H - C. K. 81 Cr., fob 
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Appeal, under clause 15 of the Letters 
Patent against an order of the Hon'ble Mr. 
Jus!ice Ayling, in Criminal Revision Petition 
No. 756 of 1914, preferred against that of 
the Court of the Joint Magistrate of Parva- 
thipur, in Maintenance Case No. 9 of 1914. 

Air. A. Viswanadha Aiyar , for the Appel¬ 
lant. 

Air. V. Rome.sam , for the Respondent. 

JUDGMENT.—A preliminary objection 
has been taken that no appeal lies, as an 
order under section 4^8, Criminal Procedure 
Code, awarding maintenance is an order 
passed in a criminal trial. AVe think the 
objection is good. Clause (7) describes the 
person against whom proceedings are taken 
as an accused and provides that he may give 
evidence in his own behalf—a right which 
would exist without being conferred by 
statute if the proceedings were civil. 

Clause (6) provides that the evidence shall 
be recorded in the manner prescribed for the 
trial of summons cases, and clause (3) 
provides that a person neglecting to comply 
with the order may be imprisoned. 

The Romhay High Court in Reg. v. 
Thakn bin Ira (1) took the view that 
maintenance proceedings were under the Code 
of Criminal Procedure then in force a 
judicial proceeding of a Criminal Court” from 
which no appeal lay. 

We dismiss the appeal with costs. 

Appeal dismissed. 

(1) 5 B. H. C R. 81 Cr. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1247 of 1914. 
September 9, 1914. 

rresent :—Sir Lawrence Jenkins, Kt., Chief 
Justice, and Air. Justice, Teunon. 

H1RN < lias AKBAR ALI AIAH0A1ED 
—Accused—Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act Uo/1898), as. 110, 
118, 122 Good behaviour , security for—Sureties 
offered not to be refused except after judicial inquiry. 

Sureties for good behaviour under section 118 read 
with section 110 offered by accused should not be 


EMPEROR V. DIP NARAIN. 

refused, except after judicial inquiry by the Magis¬ 
trate who has made the order under section 11^, and 
such inquiry should be made under the provisions of 
section 122 of the Criminal Procedure Code. 

Air. P. JSl. l)utt and Babu Xa kales tear 
Mnkherjee , for the Petitioner. 

JUDGMENT.—In this case the accused- 
petitioner had been required to furinish 
security for good behaviour under section 118 
read with section 110 of the Criminal 
Procedure Code. Thereupon he offered two 
sureties, and the matter was referred by the 
Alagistrate to the Police for inquiry. The 
Police suhmittsd a report to the effect that 
the sureties were not acc3ptable and, proceed¬ 
ing upon that report, the Alagistrate refused 
to accept the sureties. It has been repeatedly 
pointed out that sureties offered should not 
be refused except after judicial enquiry by 
the Alagistrate who has made the order 
under section 118, such inquiry to be made 
under the provisions of section 122 of the 
Criminal Procedure Code. This Rule was, 
therefore, granted calling upon the Deputy 
Commissioner to show cause why the peti¬ 
tioner should not be given an opportunity of 
showing that the sureties offeied were fit to be 
accepted. No cause has been shown and on 
the facts we have stated, we make this Rule 
absolute and direct that the Alagistrate do 
now hold an inquiry in accordance with law 
and upon that enquiry decide whether th 
sureties offered are or are not fit persons. 

Pending this further inquiry the sureties 
offered will be provisionally accepted. 

Buie made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 995 of 1914. 

January 26, 1915. 

Present: —Air. Justice Chamier and 
Air. Justice Piggott. 

E M P E R 0 R—A PP E LEANT 

versus 

DIP NARAIN—A ccused—Respondent. 

Confession—Joint trial of person who confesses 
along with other accused—Admissibility of confession. 

Where several persons were tried for an offence 
under sections 211 and j 09 of the Indian Penal 
Code and one of them entered confession, but 
not being convicted on the plea of guilty was tried 
jointly with the other ae?u$e4- 
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Held, that his confession was admissible in evidence 
as against all the accused, i p 0(57, col. .J 

Criminal appeal on behalf of the Govern¬ 
ment against an order of acquittal of the 
Sessions Judge of Azamgarh. 

Mr. Itf/rrs, for the Crown. 

Mr. (!. ('. Dill<>ii (with him Messrs. »S. C. 
Mnkarji, Snrendrn Nath Sen, 7i\ K. Maluiya 
and Iqbal Ahmed) % for the Accused. 

JUDGMENT.—This an appeal by the 
Local Government against the acquittal of 
one Dip Narain, who was convicted by a 
Magistrate of the first Class of an offence 
punishable under sections 211-109 of the 
Indian Penal Code, but acquitted by the 
learned Sessions Judge of Azamgarh on 
appeal. a matter of fact nine persons 

were put on their trial before the Magis¬ 
trate, all of whom were convicted and all 
of whom appealed. The Sessions Judge 
dismissed seven of the appeals, but ac¬ 
quitted Dip Narain and one Mnmmmat 
Talia. There has been no appeal against 
the acquittal of the latter. 

The task before us is a simpler one 
than was before the Courts below, as many 
matters which were in controversy there 
have been accepted in argument in this 
Court as fully established by the evidence. 
We find, that Gaya Smmr, lesident of 
Shahzadpur in the Fy abaci District, was 
on bad terms with his relatives, Sarju and 
Lachhman. lie somehow or other came to 
believe that a false charge brought against 
these persons could be sucessfully pro¬ 
secuted, if suitable measures were taken, 
before a certain Bench of Honorary Magis¬ 
trates exercising jurisdiction at A/.am garb. 
He came into A/.a in garb for that- purpose, 
and there got into communication with 
various persons, including Gnlab Sunnr 
and one Muhammad Ishaq, a dealer in 
timber. A conspiracy was hatched for the 
filing of a false complaint before a Bench 
of Honorary Magistrates consisting of Raja 
Muhammad Shall and Balm Krishen Deo 
Narain Singh. Salaran Teli of Azamgarh 
was employed to come forward as com¬ 
plainant, and it seems to ns perfectly clear 
on the evidence, if indeed this much also 
lias not been practically conceded in argu¬ 
ment before us. that there were members 
of the conspiracy who professed to be able 
t.> ensure its success by bringing improper 
iniluenee to hear on I3abu Krishen Dei 


Narain Singh. Accordingly, on April 3rd 
1914, Salaran filed a complaint before the 
Honorary Magistrates already named, in 
which he falsely charged Sarju and Lachli¬ 
man with having committed, within the 
jurisdiction of the said Magistrates, offences 
punishable under sections 323,406 and 417 
of the Indian Penal Code. Salaran was 
examined on his complaint and put in a list 
of witnesses. We cannot refrain from re¬ 
marking that a Magistrate of experience 
could scarcely have helped seeing that the 
story told by Salaran was a most ex¬ 
traordinary one, and that, even if it might 
prove on inquiry that there was any truth 
in the other allegations made by him, the 
story of the assault said to have been com¬ 
mitted by Sarju and Lachhman on April 
1st bore every appearance of being a piece 
of imaginative embroidery. The Honorary 
Magistrates, however, took cognizance of the 
complaint as one of “causing hurt” (under 
section 323, Indian Penal Code) only, and 
issued process for the attendance of the 
accused persons and of the witnesses named 
by Salaran, fixing April 17th, 1914, for the 
trial. On that date Sarju and Lachhman, 
having come to Azamgarh and secured the 
services of Sheikh Faiyaz Husain, a local 
Mukhtar, presented a petition before the 
Sub-Divisional Magistrate asking for a 
transfer of the case against them to some 
other Court. There were allegations made 
in this petition which satisfied the Sub- 
Divisional Magistrate that prompt action 
was called for on his part. He transferred 
the complaint of Salaran to his own file, 
and went over in person to the Court cf 
the Honorary Magistrates to take possession 
of the record and secure the attendance 
before himself of the complainant and his 
witnesses. The falsity of the complaint was' 
at once disclosed. Salaran absconded; his 
witnesses denied all knowledge of the affair. 
The complaint was dismissed, and the 
Sub-Divisional Magistrate initiated a pro¬ 
ceeding under section 476 of the Code of 
Criminal Procedure which resulted in 
the trial out of which the present appeal 
has arisen. 

As against Dip Narain, tho case for the 
prosecution is that he was an active member 
of the conspiracy which organised the in¬ 
stitution by Salaran of bis falso complaint 
of April 3rd, 1914, and more particularly 
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that he was the member to whom the others 
looked as the instrument through which 
improper influence was to be brought to 
bear on the Honorary Magistrate, Babu 

1 C rig lien Deo Narain Singh* 

]n this connection we may at once 

proceed to comment on one aspect of the 

case which calls for special notice. I he 

learned Sessions Judge seems to have been 

mud, influenced by the view that the case 

for the prosecution involved serious allega¬ 
tions against this Honorary Magistrate. He 
considered those allegations grossly im¬ 
probable and very inadequately supported 
hy the evidence. He then followed out a 
train of reasoning according to which the 
acquittal of Dip Narair. appears to follow as 
a necessary consequence on the failing ot 
the prosecution to establish any specific 
charge of corruption or misconduct agains 
Babu Krishen Deo Narain Singh, we 
are quite unable to look at the case in tins 
light The Honorary Magistrate was no 
on his trial. No charge was preferred against 
him, and no onus lay on the prosecution ot 

establishing any such charge. The ques¬ 
tion with which we are concerned is w hethei 
Dip Narain represented himself, or was 
understood by the other conspirators, to be 
a person in a position to bring corrupt in¬ 
fluences to hear on the Honorary Magis¬ 
trate. Whatever remarks we may liad it 
necessary to make on any portions of the 
evidence, we have to bear in mind that the 
point for determination is the guilt or in¬ 
nocence of Dip Narain, and that his gu.lt is 
perfectly consistent with the entire innocence 

of the Honorary Magistrate. 

When we come to ask ourselves whether 

there is anything seriously improbable in 
the suggestion for the prosecution that 
Gaya - Sunar and his fellow-conspirators 
believed themselves able to influence the 
conduct of Babu Krishen Deo Narain Singh 
through Dip Narain, we find that there is 
reliable evidence on the record which lends 
plausibility to the suggestion. Dip Narain 
seems to be a local shopkeeper. He speaks 
of himself as a “ tenant ” of Babu Krishen 
Deo Narain Singh ; but it does not appear 
that he has any ostensible connection with 
that gentleman, or any ostensible business 
of any kind, which should make lnm a 
constant attendant in the Court of the 
Honorary Magistrates on days on which 


Babu Krishen Deo Narain Singh is sitting. 

Yet Abdul Ghafur, peshkar of the Honorary 
Magistrates’ Court, deposes as follows : 

“ Dip Narain comes daily when Babu Kisben 
Deo Narain sits. I have often been to 
Babu Kishen Deo Narain’s house and I 
have seen Dip Narain there. Dip Narain 
used to give 2) an to Babu Kishen Deo 
Narain and Raja Mohammad Shall.” This 
witness seems to us quite unshaken in 
cross-examination. The general tone of 
his evidence is by no means that of a 
man who has been got at to bolster up a 
clirage against Dip Narain and to blacken 
the character of Babu Krishen Deo Narain 
Singh. He deposes that Dip Narain was 
present in Court on April 3rd when Salaran 
was examined on bis complaint, but admits 
that he does not remember Dip Narain’s 
presence on April 17th, though the latter 
is an admitted fact. He represents Dip 
Narain as ministering to the needs of both 
the Honorary Magistrates on the Bench 
when Babu Krishen Deo Narain Singh sits 
there. We accept his evidence as true, and 
-we regard it as proving that Dip Narain 
habitually conducted himself in a manner 
calculated to impress outsiders with a 
belief in the existence of confidential re¬ 
lations between himself and Babu Krishen 
Deo Narain Singh, particularly with re¬ 
ference to the proceedings of the latter on 
the Bench of Justice. 

At first sight the above conclusion may 
not seem to carry us very far ; but there 
is no getting away from the fact that in 
arriving at it we have virtually disposed 
of this appeal. For when once the case 
for the prosecution has been cleared of that 
mist of presumed improbability through 
which it presented itself to the eyes of 
the learned Sessions Judge, the evidence 
against Dip Narain is simply overwhelming. 
Setting aside for the moment all items of 
evidence as to which there has been serious 
controversy, we find on the record the state¬ 
ments of four witnesses, Girdhari, Amjad 
Ali, Neor and Chliittru, all of whom depose 
to having seen meetings of the persons ac¬ 
cused of this conspiracy at the house of the 
accused, Gulab Sunar, and three of whom 
depose to the presence of Dip Narain at these 
meetings. These witnesses were believed in 
the Courts below, and have been relied on by 
the learned Sessions Judge as against all the 
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Deo Narain Singh. The confession of 
Mohammad Ishaq obviously requires to be 
taken into consideration against all the 
accused, the learned Sessions Judge need 
have had no misgivings on this point. 
[Muhammad Ishaq was not convicted on his 
plea of guilty, and lie was tried jointly 
with the other accused. Under the circum¬ 
stances of this case the trying Magistrate 
would have shown very poor discretion if 
he had convicted Muhammad Isliaq on his 
plea of guilty, thereby recording his belief 
in the substantial truth of Muhammad Ishaq’s 
confession, before the other accused had even 
entered on their defence. The case obviously 
required the most thorough sifting out 
before any Court could say with confidence 
that [Muhammad Ishaq’s confession was 
substantially true, even where it implicated 
himself. As it is, the learned Sessions Judge 
has taken into consideration the confession 
of Muhammad Ishaq to a far greater extent 
than did the trying Magistrate; only he has 
used it to discredit the witness Chedi and 
to throw doubt on the prosecution case 
generally, as if the prosecution could be 
made responsible for all the allegations 
which Muhammad Ishaq saw tit to make 
against the Honorary Magistrate. 

We have no doubt that both the Courts 
below were right in thinking that both 
Mohammad Ishaq and Chedi had made 
statements which were palpably untrue. 
We should not think of convicting anyone 
except possibly Mohammad Ishaq himself 
on the confession plus the evidence of 
Chedi. Yet we think the learned Sessions 
Judge was quite mistaken in looking upon 
Chedi as a witness wholly unacquainted 
with the facts to which he purported to- 
depose. He was probably telling about as 
much of the truth as he felt he could 
conveniently do without making it too 
obvious that his proper place was in the 
dock and not in the witness-box. Having 
said this much, we think it idle to enter 
upon conjectures as to why Mohammad 
Ishaq and Chedi should have said precisely 
what they did. On no reasonable theory 
do we find anything in these statemnts 
which 5 hakes our belief in the rest of the 
prosecution evidence ; there is a complete 
case against Dip Narain without them. 

The defence, as embodied in Dip Narain’s 

own statement, we find to be singularly 


proceedings of the 
Dip Narain is 
i m p 1 i ea t eel, fa sf I y , 
Babu Krishen Deo 


unconvincing. It rests upon the fact that 
Faiyaz Husain, Mukhtar, acted for Sarju 
and Lachhinan in the proceedings before 
the Sub-Divisional Magistrate. Faiyaz 
Husain had been the opponent of Habu 
Krishen Deo Narain Singh in a Municipal 
election in which the latter was successful. 
The suggestion is that, in order to 
revenge himself for his disappointment, 
this Mukhtar lias engineered all that 
part of ‘he prosecution case which seems 
to cast discredit on the 
Honorary M agistrate. 
supposed to have been 
in order to strike at 
Narain Singh through him; secondly, because 
lie refused to vote for Faiyaz Husain at 
the contested election; and thirdly , because 
lie refused, to make a statement implicating 
Habu Krishen Deo Narain Singh at the 
inquiry before the Sub-Divisional Magistrate. 
This last is the point on which Dip 
Narain himself lays most stress, and in 
doing so he throws mud freely, not only 
at the Mukhtar Faiyaz Husain, but at the 
Sub-Divisional Magistrate himself. His 
allegations against this officer are wholly 
unsupported by evidence and we regard 
them as obviously false. His defence evi¬ 
dence is directed towards proving that he 
had some ostensible business on April 17th 
in the Municipal Office which adjoins the 
Court of the Honorary Magistrates, and 
towards substantiating his story about the 
contested Municipal election. One witness 
also says that Mohammad Shati owed Dip 
Narain money, a fact which Mohammad 
Shati himself had in a fashion admitted. 
It is obvious enough that Mohammad Shati 
would not obtain a release from his debt 
by getting Dip Narain sent to jail ; and 
the whole of the defence evidence might 
he accepted, though some of it seems of 
very doubtful value, without really affecting 
our view of the case for the prosecution. 

We are satisfied that the learned Sessions 
Judge has allowed himself to be wholly 
led astray in this case by a sort of belief 
that the prosecution was really directed 
against Babu Krishen Deo Narain Singh, 
and that Dip Narain could not be convicted 
unless the Court believed the allegations 
against that gentleman which are to be 
found in Mohammad Isbaq’s confession, and 

nowhere else on the record. We hold it to 
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be fully proved that Dip Narain was a 
party to the conspiracy which resulted in 
the tiling of Salaran’s false complaint. 

We set aside the Sessions Judge’s order of 
acquittal; we restore the Magistrate’s order 
convicting Dip Narain on the charge under 
sections 211-109 of the Indian Penal Code 
as framed. No special argument has been 
addressed to us on the subject of sentence, 
and we see no adequate reason for depart¬ 
ing from 11 1 e sentence originally passed by 
the trying Magistrate. We sentence Dip 
Narain to be rigorously imprisoned for one 
year and to pay a fine of Rs. 60, in default 
of payment of fine he will undergo further 
rigorous imprisonment for two months, lie 
must surrender to his bail accordingly. 
Any period of imprisonment which lie may 
have already undergone will count towards 
execution of the sentence now imposed. 

Order modified. 


CALCUTTA HIGH COURT. 
Criminal Revision Nos. 1866 and 

1902 of 1911. 

February 5, 1 j15. 

Present :—Mr. Justice Fletcher and 
Mi*. Justice Bcachcroft. 

In Cr. R. No. 1866 or 191 1 
feUBLDAR A11 IR—Acltskd— Petitioner 

versus 

EMPEROR— Opposite Paim v 
In Cr. R. No. 1902 or 1911 

CHHATRAl)IIARE MISSE1 i — Acci’sed — 

Petitioeii 

versus 

EMPEROR ON THE Co.mpi.aixy or G ANUSH 

LOHAR and BARICA MANJH1_ 

Opposite Party. 

Criminal Procedure (Jade ( Act |* o/lM)S) *>{| 

One hid of not more than three offences 'of stme'l.i, 
against same person-(heat care and caution to he ns. 
luth different complainants— Chanjes, n hcn to 
brought together. 

Per Fletcher J .—Section 231 of the Colo , 

1 r °f CdUn ; i:i nor hmiirtl to cases who: 
io offences ha\o boon commuted against the mih 
person, [p. 669, col. l.'i ° lc * ai1 

Express of India v. Murad, I V. U 7 ,uis>ont,d fro, 
Mann. Mnja v. impress, <) (J. gyp l | i n 

amJ \ Quccn-Fmpyes* v. .fuel a peasad. 7 V 171 v* a 

N. (1881) 32i, referred to. ‘ ; A * A 


Nanda Kumar Sircar v. Emperor , 11 C. XV. N. 1128; 
(3 Cr. \j. ,T. 321; Ali Mahomed v. Emperor , 1 Ind. Caa. 
33 >; 13 C. XV. S. 418; 9 Cr. h. J. 277, not followed. 

Sri Bhaijican Singh v. Emperor , 3 Ind. Cas. 319; 13 C. 
IV. N. 507; i0 Cr. L. J. 272; 9 Cr. L. J. 14 J; 5 M. L. T. 
349, referred to. 

The power given by section 231 is one that requires 
to be used with great care and caution where there 
are different complainants. [p. (5(>9, col. 1.] 

Per Bcachcroft , J .—Where there is no feu* of the 
accused being prejudiced the charges arc always 
tried together, [p. (3(>9, col. 2.J 

Dr. Divarka Nath Mit er and Babus Baikun - 
tha Nath Mittcr and Manindra Natli Banerjee, 
for the Petitioners in both. 

Babu Krishna Kamal Maifra , for the Com¬ 
plainant in No. 1902 of 1914. 


JUDGMENT. 


Fletcher, J.— The only question raised in 
the hearing of these two Rules is whether sec¬ 
tion 264 of the Code of Criminal Procedure 
authorises one trial of not more than three 
offences of the same kind committed within 
the space of 12 months when the offences 
have been committed against different persons. 
The judicial decisions on this question are 
not uniform. In the case of Empress of India 
v. Mttrari (1), it was laid down by the Court 
that the combination of three offences of the 
same kind for the purpose of one trial can 
only be where they have been committed in 
respect of one and the same person, and not 
against different prosecutors." A different 
view was taken by this Court in the case of 
Mann Mit/a v. Empress (2). The case of 
(Jueen-Empress v. Junta Prasad (6), the nevfc 
authority in order of date, is not opposed to 
the decision in Empress of India v. Mttrari (i) 
for in the case of Queen-Empress v Juala 
Prasad (6), the several sums that had been 
embezzled bad become the property of the 
Government and there was, therefore, only 
one complainant. The next case is Nanda 
Kumar Sircar v. Emperor{ 4), to which decision 


1 was a party. In that case a similar view 
was taken to that expressed in the case of 
Em } rcss (f India v. Murari (1). That deci¬ 
sion was followed in the case of Ali Mahomed 


lD 4 A. 147. 

r-B 9 L\ 371; 11 C. b. li. 52. 

(3) 7 A. 174; A. W. x. GSSO 321. 

(1) 11 C. W. X. 112>; 6 Cr. L. J. 321. 
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v. Emperor (5), but dissented from in the case 
of Sri Bhagwan Singh v. Emperor (6). 

On a further consideration 1 am of opinion 
that the decision in the case of Narnia Kumar 
Sircar v. Empero - (4) cannot be supported. 
No doubt section 234 of the Code of Criminal 
Procedure is taken from section 5 of the 

Statute 24 and 25 Viet., C. 96. The words 
“against the same person” which appear in 
section 5 of 24 and 25 Viet., C. 96, do not 
appear in section 234 of the Code of Criminal 

Procedure. 

Section 234 of the Code of Criminal 
Procedure, I think, is not limited to cases 
where the offences have been committed 

against the same person. 

At the same time I think that the power 
given by section 234 is one that requires 
to be used Avith great care and caution 
where there are different complainants. 

In the result, I think, these two Rules 

ought to be discharged. 

BEACHCKOFT, J.— The only question which 
arises in these two rules is whether section 
234, Criminal Procedure Code, is limited to a 
case where there is one complainant in 
respect of all the offences charged or whether 
it applies where the complainants are 

different persons. 

Looking to the plain -words of section 234, 
I should hardly have thought the matter open 
to argument. Section 234 is one of the 
exceptions to the general rule contained in 
section 233, viz., that every charge is to be 
tried separately. It provides that three 
charges of the same offence committed in 
the course of 12 months may be tried 
together, and the second part of the 
section explains what is meant by the same 
offence. Had the Legislature thought tit to 
impose such a limitation as that contended 
for on behalf of the petitioner it would 
presumably have done so expressly, whereas 
the section is framed in the widest terms, 
and when the Legislature has imposed no 
limitation, it is not for us to do so. 

But there are cases in the Courts in which 
the view has been taken that the limita¬ 
tion contended for applies. It is not neces- 


(5) 1 Inch Cas. 333; 13 C. W. N. 4 8; 9 Cr. L. J. 
277. 

(6) 3 Inch Cas. 319; 13 C. W. N. 507; 10 Cr. L. J. 
272; 9 C. L. J. 149; 5 M. L. T. 349. 


sary to discuss the case of Empress of India v. 
Murari (1), to which reference was made in the 
Pull Bench case of Queen-Empress v. Jnala 
Prasad (3), from the report of which there 
is reason to suppose that one of the Judges 
who decided the earlier case had changed his 
views. But in the case of Nanda Kumar 
Sircar v. Emp ror (4) the opinion was 
expressed that section 234 “evidently refers 
to different acts done by the same indi¬ 
viduals or same sets of individuals against 
the same complainant.” In that case the 
earlier case of Manu J\[iya v. Empress (2) 
does not seem to have been brought to the 
notice of the learned Judges. The decision 
in that case was directly contrary to the 
view contended for on behalf of the peti¬ 
tioner. The Legislature in the Code of 
18:2 endorsed the view taken by the learned 
Judges by introducing an explanation 
of what is to be understood by the phrase 
“offences of the same kind” and that expla¬ 
nation is repeated in the present Code. 

Three classes of cases constantly occur in the 
mufassil in which an accused is charged with 
offences of the same kind against diffex^ent 
complainants. In one a man breaks into 
several houses in one night; in another a 
man whose house is searched for stolen 
property is found to have l'eceived property 
stolen from different persons on different 
occasions; in the third a man cheats several 
persons in pursuance of a system e. g. by 
pretending to have the power of doubling 
money. In the last-mentioned case the joint 
trial might pershaps be defended on the 
ground that the offences were committed 
in the course of one transaction, without 
having l'ecourse to section 234, but in the 
other cases the offences are not committed in 
tHe course of the same transaction. In these 
cases where thei’e is no fear of the accused 
being prejudiced the charges are always 
tried together. In the whole of my ex¬ 
perience as Magistrate and Sessions Judge 
I do not remember objection ever having 
been raised to the accused being tried 
at one trial for three offences in such cases. 
Such an objectien would have struck me 
with surprise as I am sure it would almost 
all judicial officers in the mufassil , who 
have constantly to try cases in which the 
provisions of this section are applicable, 
especially when the view, described in that 
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judgment as evident, had heen definitely 
rejected by two Judges of this Court so 
far back as 1882. 

It may be that the decision arrived at 
in Narnia Kumar Si rear v. Empemr (4) was 
correct in that there were three charges of 
rioting and three of hurt., and that such a 
case would not be covered by section 234 
But so far as that case decided that sec¬ 
tion 234 applies only to offences against 
the same complainant, I must express my 
dissent from it. 

It h argued that unless the section is 
limited in the way suggested, an accused 
might be much embarrassed by the joinder < f 
charges, e. p., a man might be tried 
at one trial on three charges of 
murder committed on different occasions. 
Such an argument entirely loses sight of 
the fact that it must be presumed that 
these who are selected for the ad ministration 
of the Criminal Law are lit for their duties, 
and will not use their powers in an arbi¬ 
trary and oppressive manner. The Criminal 
Court must be credited with the possession 
of a little common sense. 

Finally it was argued that other sections 
of the Code would be found dillicult to work 
if the unrestricted interpretation were placed 
On section 23 L The only section referred 
to was section 217. It was suggested that 
if one of three complainants were absent, 
the accused would he acquit ted of all three 
charges. Leaving out of consideration for 
the moment the fact that charges are not 
draw’n up in summons eases, the ohvuius 
answer is that he would not b-« acquitted 
of all three offences, but only of tlu* offence 
in respect of which tin* complainant was 
absent. 

T think the Rules should be discharged 
and the petitioner in Revision Case No. L<63 
remanded to jail to serve out tin* remainder 
of bis sentence. 

Jill/*’$ i/isc/iiiiyr.l. 


MADRAS HTGR COURT. 

Criminal Revision Case No. 623 of 1914. 

Criminal Revision Petition No. 529 

of l u 14. 

February 15, 1915. 

Present: —Mr. Justice Ayling. 

In re MURUGESA NAIDU— Accused— • 

Petitioner. 

Madras District Police Act {XXIV of 1859), s*. 45, 

53 Receiving unauthorised fee or recompense — 
Prosecution ajtcr three months , if barred—Application 
for certified copies of depositions for cross-examination 
—Copies not granted—Aljon rnment. refusal of — 
Grace prejudice — Conviction , legality of. 

The object of section 53 of the Madras District 
Police Act, XXIV of 1859, is to impose a bar of 
limitation against actions and prosecutions against 
o floors for acts clone or purporting to be done in 
pursuance of their official powers, and to impose 
further restrictions on such proceedings in respect 
of notice, tender and cost-*, [n. 971. col. 2.1 

The prosceivion of a Police cons'able for iccciving 
an unauthorised fee or recompense is not barred by 
limitation owing to the fact that the offence com¬ 
plained of was committed more than three months 
before the prosecution was launched, [p. 671, cols. 

1 <fc 2 ] 

The words “under the provisions of this Act, or 
under the general Police powers,” occurring in section 
53 of the Madras District Police Act (XXIV of 1859) 
apply to the phrase “ anything done or intended 
to be d >ne ’ occurring in the same section, and do 
not qualify “ actions or prosecutions against any 
person.” [p. 671, col.’ 2 ] 

High Con • t Proceed ings y 7th July 1M>9 No. 1°IL 1 
Weil S-16: 4 M. 11K. App. lie; and Qnndam Venkatasami 
v Chiunam Purushottoinn, 5 M. H. C. 11. 466, l Weir 
S 17, followed. 

Criminal Revision Case No. 464 of 1898, dissented 
from 

An accused who had applied for copies of 
the deposition* of prosecution witnesses to instruct u 
Vakil to cross-examine tleun, did not get tie' copies 
in spite of reminders. He applied for the adjourn¬ 
ment of the ease on the hearing day. but the adjourn¬ 
ment was refused and he was convicted: 

Held , that the adjournment Imd been improperly 
refus al and that the accused had, in consequence, been 
gravely p ejmliced thereby and had no fair chance 
of defending himself and that the conviction could, 
therefore, not be supported, [p. 672, col. 2.] 

Petition, under sections 435 and 439 of 
tlie Code of Criminal Procedure, 1S98, pray¬ 
ing the High Court. to revise the judg¬ 
ment of the first Class Magistrate of Tirupatur, 
dated the 11th August 1914, in Calendar 
Case No. 45 of 1911. 

FACTS.—A Police constable was prosecut¬ 
ed under section 45 of the Mardas District 
Police Act, XXIV of 1S59, for receiving an 
unauthorised fee or recompense, more than 
three months after its alleged occurrence. 
The accused pleaded not guilty to a charge 
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framed against- him, cross-examined one 
of the prosecution witnesses, but declined 
to cmss-examine the rest without a Vakil. 
The case having been adjourned for defence 
evidence, lie applied for certified copies of 
the evidence of prosecution witnesses to 
enable him to engage a Vakil and instruct 
him to cross examine tlie witnesses. He 
failed to get the copies in spite of reminders 
and on the adjourned date applied for further 
adjournment, which was refused. The case 
was then proceeded with and the man was 
convicted. He thereupon preferred this 
criminal revision petition. 

Mr. N. T. fin'niva$arjnpaliichariai\ with him 
Mr. P. lltniukrishna Iyer , for the Petitioner 
:—The prosecution is time-barred as the 
same was not launched within three months 
of the commission of the alleged offence. 
The words under the provisions of this Act 
or under C eneral Police powers hereby 
given” must be read as qualifying the words 
actions or prosecutions against any person.” 
Criminal V evision Case No. 4 JO of 1898. 
Further the refusal to grant adjournment 
lias rendered it impossible for the accused 
to defend himself properly and he was, 
therefore, gravely prejudiced. The conviction 
cannot, therefore, stand. 

The Public Prosecutor, for the Govern¬ 
ment:—The interpretation put by the 
petitioner renders the section meaningless. 
The words in question go with “anything 
done or intended to be done:” High Comt 
Proceedings, 7 th July 18b9, Xo. 1211 (1), 
irvndnm Yenkatammi v. Chinnam Puni¬ 
sh ot tarn a (2). The accused had not 
at all been prejudiced by the refusal of 
adjournment. There was nothing to pre¬ 
vent his engaging a Vakil. The conviction 
is, therefore, proper and legal. 

ORDER.—1 lie petitioner, a Police cons¬ 
table, has been convicted by the Joint 
Magistrate of Tirupatur of an offence under 
section 45 of the Madras District Police Act 
(Act XXIV of 1859) by receiving an un¬ 
authorised fee or recompense. 

The first point argued on his behalf is 
that the prosecution is time-barred under 
section 53 of the same Act, more than three 
months having elapsed between the commis¬ 
sion of the alleged offence and its institution. 
0)1 Weir 846; 4 M. H. C. R. App. liv. 

(2, 5 M. H. C. R. 466; 1 Weir 847. 

% ' •• 


The construction of this section is not alto¬ 
gether free from doubt; but, in my opinion, 
it- does not apply to a case like the present 
one. The Counsel for the petitioner contends 
that the three months limitation applies to 
all prosecutions for offences constituted by 
the Act : and he relies on an unreported 
decision by Boddam, J., in Criminal Revi¬ 
sion Case No. 4b0 of 1898. He would have 
the words “ under the provisions of this Act. 
or under the general Police powers hereby 
given” read as qualifying the words “actions 
or prosecutions against any person.” How 
any * prosecutions,” to say nothing of 

actions,” can be said to be brought “under 
the general Police powers hereby given” it 
is impossible to understand ; and Mr. S. T. 
Srinivasagopaiachari has to admit that his 
interpretation makes nonsense of the second 
clause of the section regarding notice “to the 
defendant, or to the Superintendent or other 
superior officer.” The reason for the follow¬ 
ing clauses is also difficult to conjecture on 
this view of the scope of the section. 

If, on the other hand, the words “ under 
the provisions of this Act or under the 
General Police powers hereby given” be 
taken as applying to “ anything done or 
intended to be done,” then the section 

becomes perfectly coherent and intelligible 
and its intention is obvious—to impose a bar 
of limitation against actions and prosecutions 
against officers for acts done or purporting 
to be done in pursuance of their official 
powers : and to impose further restrictions 
on such proceedings in respect of notice 
tender and costs. The only obstacle to such 
a construction is the insertion of commas 
after the words “ intended to be done” and 
provisions of this Act.” The second of 
these is certainly superfluous under any 
construction: and it seems to me more 
reasonable to disregard the first and view it 

as either superfluous or inserted by mistake 
than, to adopt a reading of the section so 
irrational as that contended for by the peti 
tioner’s Counsel. The view I am disposed to 
take has been taken apparently without 
hesitation by two Benches of this Court [ Vide 
High Court Procerdivgs, 7 th J u l„ icon 

h °\ 1 ' 11 fU and (Jitmlan Venhitusami 
v. Uunnam Pumshottamn (2): and I must res 
pectfuliy dissent from the ruling of Jioddam 
J., in the case relied on for the petitioner. 
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I hold that the prosecution was riot barred by 
section 53 of the Police Act. 

The conviction must, however, be set 
aside on another ground. The petitioner has, 
in my opinion, been gravely prejudiced by 
the procedure of the Joint Magistrate, and 
he had no fair chance of defending himself. 

The hearing of the prosecution witnesses 
commenced as soon as the accused (petitioner) 
appeared or was brought before the Court 
on 30th July 1914. The accused, who v as not 
represented by a Vakil, after pleading not 
guilty to the charge framed, cross-examined 
one witness and as is stated “declined to 
cross-examine the others without a Vakil/’ 
Whether the cross-examination of these 
witnesses was postponed or omitted does 
not appear : but the case was adjourned till 
11th August 1014 for defence evidence. On 
31st July 1014, the accused put in a peti¬ 
tion for copies of the depositions of the 
prosecution witnesses and other documents 
to which he was legally entitled, for the 
purpose of engaging a Pleader and conduct¬ 
ings the proceedings. On 3rd August 1014, 
not having received these copies, he filed 
another petition stating (in effect) that they 
were necessary to enable him to instruct a 
Vakil, and that in case they could not be 
granted him before the adjourned date, a 
further adjournment might be necessary. 
Finally, on 11th August 1014, he put in a 
third petition calling attention to the 
previous two, and stating that as ho had 
still not been given the copies, he had been 
unable to “ engage a Vakil and conduct the 
case.” He, therefore, asked that the case 
should be adjourned and copies given him. * 

The Joint Magistrate refused tiie adjourn¬ 
ment, callled on the accused to examine his 
defence witnesses, and, as the accused pro¬ 
fessed himself unable to do so without a 
Vakil, closed the case without them and 
convicted and sentenced the accused. 

In his judgment he does not refer to the 
copy petitions, but says as accused is evi¬ 
dently trying to delay the case, without 
corresponding benefit, adjournments have 
been refused.” 

The learned Public Prosecutor is unable 
to suggest any reason why the copies far 
which the accused applied were not granted ; 
or to explain the Joint Magistrate’s procedure. 

The accused’s request for an adjournment 


on 1 ltli August 1914 appears to have been 
quite reasonable. No doubt he might have 
engaged a Vakil, but without the copies 
applied for, he could not have properly in¬ 
structed him. If, for whatever reason, the 
copies for which the accused had applied 
had not been given to him before the hear¬ 
ing on 11th August 1914, common fairness 
should have dictated an adjournment of the 
case, so that the accused might not be pre¬ 
judiced in bis defence. 

I set aside the conviction and sentence 
and direct the re-trial of the petitioner. 

It is brought to notice that the offence 
was committed within the limits of the 
Cliingleput District. I direct that the peti¬ 
tioner be re-tried by the District Magistrate 
of Cliingleput District or any subordinate 
Magistrate having jurisdiction to whom he 
may see tit to transfer the case. 

Conviction set aside ; Re-1 rial ordered. 

* 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1414 of 1914. 

October 13, 1914. 

Present:— Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Ten non. 
MAHAJAN SHEIKH and another 

— Petitioners 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act Y o/1898),$. io— 
Warrant—Seal oj Court. 

Under section 7"> of the Code of Criminal Procedure 
• the seal of the Court is essential to the validity of 
a warrant. 

Balm Maumatha Nath Mtiklierjee, for the 
Petitioners. 

JUDGMENT —Under section 75 of the 
Code of Criminal Procedure the seal of the 
Court is essential to the validity of a 
warrant. The absence of a seal in this 
case made the warrant void and there 
consequently was no legal arrest. We, 
therefore, make the Rule absolute. If the 
petitioners are on bail, the bail will be 
discharged; if in custody, they will be re* 
leased. 


Rule made absolute . 
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MADRAS HIGH COURT. 

Second Civil Appeal No 856 oe 1910. 

January 28, 1914. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

MOTUPALLI GANGESETTI and others — 

D EFEN DAN TS — A PPE L L ANTS 


versus 

PALURI RAM AMU RT H1 and another— 

P L AIN T 1F F.S — R E S PON D E NTS. 

Ifurlu Law—Joint family—Alienation by manager 
— Family necessity— Bonn fide belief from in 7 itivies 
as to necessity , whether sufficient—High Court, power 
to find upon issue of fact—Civil Procedure Code (Act 
J O/190SA 103. 


A sale of the family lands, by the managin'* 
member, is binding upon the other members of the 
undivided family, if tho purchaser, before making the 
purchase, made bona Jide inquires as to the necessity 
for the sale and then purchased the land for a fair 
price, bona Jide believing in tho existence of 
necessity, [p. 073, col. 2.1 


A High Court is entitled under section 103 of 
the Civil Procedure Code to find upon a question of 
fact on the evidence on record, even though no 
finding has been arrived at on that point by the 
lower Appellate Court, [p. 073, col. 2.j 

Appeal against the decree of the Court 
of the Subordinate Judge of Kistna at 
El lore, in Appeal Suit No. 234 of 1903, 
preferred against that of the Court 
of the District Mnnsif of Bhimavaram, in 
Original Suit No. 415 of 1902. 


FACTS.—Plaintiff sued to set aside 
a sale executed to the defendant by the 
plaintiff’s deceased elder brother, on the 
ground that the sale was not binding on 
him. The defendants alleged that° the 
sale was by the manager of the undivided 
family for defraying the funeral expenses 
of the father and was, therefore, binding on 
the plaintiff. 


The District Munsif held that though 
the consideration for the sale was not 
shown to have betm utilised for the 
expenses of the funeral ceremonies, the 
sale was binding on the plaintiff as the 
circumstances of the case indicated that the 
sale must have been for some justifiable 
necessity. He, therefore, dismissed the 
plaintiff’s suit. On appeal the Subordinate 
Judge agreed with the District Munsif in 
his finding that the sale was not shown to 
have been utilised fur the funeral expenses 


but decreed the plaintiff's suit, as the 
sale was not for a family necessity. The 
defendants appealed to the High Caurt. 

Mr. M. Pnruslwtiiam Naidu, for the Appel 
•—Tlie Subordinate Judge was in 
error in holding that the defendants were 
bound to see to the application of the 
purchase-money for the purpose specified 
in the document. The defendants were only 
bound to make bona fide inquiries and 
satisfy themselves that real necessity existed 
and if Irma fide believing in the existence 
of necessity they purchased the property 

for a fair price, the sale was perfectly 
valid. 


Messrs. P. JharayanamitMi and V. Ramndossy 
for the Respondents:—The Subordinate Judge 
found that the purchase-money was not 
applied for the funeral expenses of the 
father. There is no finding by the Sub¬ 
ordinate Judge that the defendants made 
bema fide inquiries and were satisfied as to 
the necessity for the sale. There was 
evidence that there was no necessity to 
alienate properties for the purpose alleged. 

1 he sale was, therefore, not binding on th 9 
plaintiff. 

JUDGMENT.—The Subordinate Judge 

has fou id the sale by the plaintiff's elder 
brother to the 1st defendant of the plaint 
land not to be binding on the plaintiff 
simply because the 1st defendant failed to 
prove that the Rs. 80 (purchase-money) 
was really spent for the expenses of the 
funerals of the plaintiff’s father. 

But the sale can be upheld against the 
plaintiff if the 1st defendant buna fide 
made inquiries as to the necessity for the 
sale and then purchased the land for a 
fair price, as he alleged in paragraph 2 
of his written statement. Whether the 1st 
defendant did so make bona fide, inquiries 
and made his purchase bona fide has not 
been .found by the Subordinate Judge. 
Under the new Civil Procedure Code (see 
the new provision in section 103) we are 
entitled to come to our own conclusion on 
this point on the evidence. 

} Ve are satisfied from the 1st defendant's 
evidence and from the circumstances (1) 
that the sale-deed was executed on the 
next day after the father’s death, (2) that 
the plaintiff’s own brother-in-law attested 
it and (3) that the plaintiff’s mother an^ 
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plaintiff's maternal uncle did not seek to 
set aside the sale during the plaintiff's 
long period of minority after the sale. 
We are satisfied from all these circumstances 
and from the evidence of the 1st defendant 
(an illiterate person) that he lent the 
money on a representation by the plaintiff’s 
elder brother and the other relatives of 
the family on the day after the plaintiff’s 
father's death that the money was urgently 
required for the cremation and funeral 
expenses, that the purchase was made after 
a bona fidi‘ inquiry and with a bona title 
belief in the necessity for the sale. Even 
if the evidence of the plaintiff's mother 
that there was no necessity for the sale be 
true and her story that she remembers 
that the family granary was full at her 
husband’s death is reliable, that evidence 
has little bearing on the question of the 
1st defendant s luma titles as plaintiff s 
mother (who had the misfortune to become 
a widow on the previous day) was not 
the person from whom any inquiries would 
be made as to the necessity for the sale. 

We, therefore, hold that the sale was 
binding on the plaintiff and reversing the 
lower Appellate Court's decree restore the 
decree of the Munsif with costs in all 
Courts against the plaintiff. 

Appeal al bared. 


ALLAHABAD HI (ill COURT. 

Skcond Civil Aitkal N*\ 187 of 1 Dl l. 

February 1£2, 1015. 

Present :—Air. .lustice Ralique. 
JAMILUDDI X AND n| III I;s—DlCI-'KN PANTS— 

Aitki.lan i> 
re r.ms 

Hafiz ABDUL MAJID — Plaintiff— 

RKsroNPKNT. 

pmilali, nhsm'inu’i- nj—llnihl (./ I'lirnni cmniatm 

in Unitcil 1‘rnrinrr.<—/iilmrrntmn <>/ sj'iirr bctir,rii ttr<j 

Inaisrs- l*ei < r i , eiiihl »»/, rflref mi. 

In tlu* Fuiicil Provinces tin* custom of i>ii,iIiiIi Ims 

for centuries lieen >iriellv oli>erved l»v all Hindus 

* • 

and Mulmninnulans except the poorest i j>. 117 I, col.] 

(i oka I Pram id v. 11 nlhv, 10 A. doN; A. \Y. N lliSSS) 
13S, followed. 

The intervention of a space between two houses 
cannot affect, tho right of privacy if, as a mntterof 
fact, that riglit is invaded by the new constructions 
CD plained of. [p. 075, col. 2.] 


Knvarji Peetnchand v. B f ii Javer y 6 B. H.jC. R. 143, 
followed. 

Second appeal from a decree of the 
Additional Subordinate Judge of Allah¬ 
abad, dated the 15th November 1913. 

Messrs. Ginlhari Lai Agarwala and Shaila 

Kath Maker ji\ for the Appellants. 

Mr. Iqbal Ahmad , for the Respondent. 

JUDGMENT.—The parties to this appeal 
are neighbours and they live in Mohalla 
Bakhtiari in the city of Allahabad. The 
defendants-appellants made certain additions 
to their house, which according to the plaint¬ 
iff-respondent invaded the privacy of his 
house. He instituted a suit in the Court of 
the Munsif of Allahabad for the closing of 
the doors in the verandah marked A and 
B respectively on the plan and for the 
demolition of parapets marked C and 
Hand for a perpetual injunction restrain¬ 
ing the defendants from doing any similar 
acts in future. The claim was resisted 
on various grounds. It was alleged in 
defence that no custom of purdah prevailed 
in the Mohalla of Bakhtiari, that the house 
of the plaintiff was overlooked by other 
houses, that the plaintiff had no right of 
privacy, and that he had acquiesced in the 
new constructions complained of. The learned 

Munsif after inspection of the spot and 
recording the evidence came to the conclusion 
that the additions made by the defendants 
to their bouse encroached upon the privacy 
of the plaintiff and decreed the claim accord¬ 
ingly. The defendants appealed and the 
learned Additional Subordinate Judge affirm¬ 
ed the decree of the tirst Court, lhe defend¬ 
ants have come up in second appeal to tins 
Court and repeat the pleas which they had 
taken in defence before tho tirst Court. I 
shall consider the grounds of appeal 

serialhu. By the first ground of appeal it is 

contended that the custom of purdah does 
not obtain in the Mohalla Bakhtiari. Both 
parties produced evidence on this point, and 
the lower Courts, after carefully considering 
the evidence, came to the conclusion that the 
cusloin of pun I ah does prevail in the mohalla u 
But apart from the evidence in the case it 
has been laid down by this Court in the 
well-known r ise of (Mai Prasad v. liadho 
(1) that ' at. any rate in these Provinces 
tbe custom of punlah has for centuries been 
strictly observed by all Hi ml ns except tboiO 
(1. 10 A. A. W. 8. (lbSS) 13a, 
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of the lowest classes and by all Muhammadans 
except the poorest.” The fact that purdah is 
observed both by the Hindus and the Muham¬ 
madans in these Provinces except the poorest 
classes admits of no doubt or discussion. 
The parties to this appeal are Muhammadans 
among whom purdah is observed more strictly 
and more generally. The first ground 
of appeal is quite baseless. 

The second ground of appeal is to the 
effect that tlie plaintiff has failed to prove 
a right of privacy. This plea is not quite 
intelligible. The learned Vakil who appears 
for the appellants explains it by saying that 
the enclosure to the courtyard of the plaint¬ 
iff is in bad repairs and does not sufficiently 
protect the women of the plaintiff’s house 
from the gaze of neighbours and passers- 
by and hence the plaintiff has no right of 
privacy. In support of this reference is 
made to a remark in the judgment of the 
lower Appelllate Court, which is to the 
effect: “it is true that this compound is 
not complete and is not the inner courtyard 
of a building intended for females, but the 
fact remains that it is part of the house 
which is in occupation of the plaintiff's 
females who do keep purdali . ’ I am unable 
to infer from this passage that the court¬ 
yard of the plaintiff is in such bad repairs 
as to expose the females of the plaintiff’s 
house to the gaze of the neighbours or the 
passers-by and thus deprive the plaintiff’s 
females of their right of privacy. 

The third ground of appeal is to the effect 
that the plaintiff’s bouse is overlooked by 
other houses of his neighbours and the court¬ 
yard is open to public view. The lower 
Appellate Court has held that it has not been 
clearly established that the plaintiff's house 
is overlooked by some other houses of his 
neighbours. This is a finding of fact and 
cannot be questioned at this stage. Besides, 
as remarked by the lower Appellate Court, 
the fact that a woman appears before certain 
persons is no reason for supposing that she 
would allow herself to be seen by other 
persons who are strangers to her. I reject 
the third ground of appeal. 

The contention embodied in the fourth 
ground of appeal is that a public roid or a 
plot of nazul land and certain other plots of 
land intervene between the house of the 
plaintiff an I that of the defendants and, 
therefore, the plaintiff has no cause of action 


No authority has been cited in support of 
this contention. On the contrary there is 
an authority against it, vide Kacarji Fie in¬ 
ch a nd v. Bat Jacrr (2). The intervention of 
a space between two bouses cannot affect 
the right of privacy if, as a matter of fact, 
that right is invaded by the new construc¬ 
tions complained of. This ground of apjpeal, 
therefore, fails and is rejected. 

The fifth ground of appeal raises the 
question of acquiescence. It has been found 
by the lower Appellate Court upon evidence 
in the case that there was no acquiescence 
by the plaintiff in the new constructions. 
Nothing has been urged in support of the 
fifth ground of appeal which could make 
me take a view different from that taken 
by the Court below. T, therefore, disallow the 
objection. The appeal fails and is dismissed 
■with costs. The learned Vakil for the appel¬ 
lants wants extension of time within which 
to carry out the directions in the decree. I 
allow three months' time for this purpose. 

A ppeal dis >> i issed. 

(2) 0 B. H. C. R. 148. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 3828 

of 1912. 

March 12, 1915. 

Present :— Mr. Justice Sharfuddin and 

Mr. Justice Coxe. 

PUNCHA THAKUR and another— 
Defendants—Appellants 

versus 

BINDESRI THAKUR. and others— 
Plaintiffs—Respondents. 

Hindu Lair—Temple—Offerings to deity , share in, 
if can he mortgaged — Transfer of Property Act (IV of 
1882,), $. 6 , el. (n) — Income, uncertain and. indefinite, 
whether transfe ruble. 

Per Sharfuddin, J. —A right to share the offerings 
made to a deity iu a Hindu temple is res extra 
commercium and is not transferable [p. 676, col 2.] 

Lalcshmanaswami Naidu v. lianyamma, 26 M. 31, 
followed. 

Kashi Chandra Cluickerl utf y v. Kailash Chandra 
Bandopadhya , t6 C. 3£6: 3 C. W. N. 270, referred io. 

Offerings are, according to their tiu* significance, 
made to the deity of which the image is ils vhual 
symbol and their appropriation by the official'll »• ] liest 
is not a right with which he is entitl.d to traffic, 
[p. 676, col. 2.] . 

Hi no Nath ChuckerliCty v. Pm tap Chandra Go.wuh i. 
27 C. 30; 4 C. W. N. 79, refcxvQ^ to. 


6/0 


INDIAN CASES. 


[1915 


PUNCEIA THAKUR V. RINDESRI THAKDK. 


The income nrisimr from the offerings which are 
voluntary presents, is uncertain and indefinite and 
thus an income from such a right is not transferable 
under the Transfer of Property Act, and therefore the 
mortgage of that right and the purchase of it in 
execution of tlie inert gngc-ilcerec are invalid. ! p. 


(577, col. l.j 

Per Co.vr, ./.—The chance that future worshippers 
will give offering's to the temple is a mere possibility 
within the meaning of section 0, clause (a), of the 
Transfer of Property Act, and so it cannot be 
transferred, [p. 077, col. 1.! 


Appeal against the decree of the Officiating 
Additional Subordinate Judge, Mo/affarpore, 
dated the 7th of October 1912, affirming that 
of the Officiating Munsif, first Court, Mozaffar¬ 
pore, dated the 29th of June 1912. 


13 a bus Baldeo N. Singh and So hug' Hum 
Bote, for the Appellants. 

Balms Asita Banjan Chatferjee and Gimr 
Chandra Pal , for the Respondents. 


JUDGMENT. 


Sharfppdix, J. — The suit out of which this 
second appeal arises was instituted by the 
plaintiffs for recovery of possession of a 3-annas 
share in the offerings made fo the temple of 
Sri Bhairo Nath on establishment of their 
title thereto. The plaintiffs and the defend¬ 
ant third party form a joint H indu family. 
It is alleged that out of the lb-annas offerings, 
they owned and possessed a 3-annas share and 
to that extent they used to get charhaiva [offer¬ 
ings) offered by the people. The defendant 
second party, it appears, in execution of a 
decree put up that share to sab* and himself 
purchased it. Thereafter he sold it to the de¬ 
fendant first party. The defendant third 
party, father of plaintiffs Nos. 1 to 1, and the 
father of plaintiff No. 7# had executed a 
mortgage-bond with respect to the above 
share in favour of the defendant second party 
and it was in execution of the mortgage- 
decree obtained on the strength of the above 
mortgage that the defendant No. 2 sold and 
purchased that share which he afterwards 
sold to the defendant first party. 

In the plaint it. is urged that the right in 
the share of the offerings is inalienable and so 
the father of the defendant No. 5 and the 
third party defendant, father of plaintiffs 
Nos. 1 to -1, had no right to mortgage it and that, 
therefore, the defendant second party and his 
vendee the defendant first party acquired no 
valid title as the whole transaction from mort¬ 
gage to sale was invalid. 


The suit was contested only by the defend¬ 
ants Nos. 1 and 2 of the first party and by 
the defendant No. 4 of the second party. 
Their contention is that the suit is barred by 
limitation and that the right in the offerings is 
transferable. 

The first Court gave a modified decree 
in. favour of the plaintiffs and the defendant 
third party jointly. The defendants Nos. 1 
and 2 of the first party, therefore, appealed 
to the lower Appellate Court which affirmed 
the judgment and decree of the first Court and 
dismissed the appeal. The decree passed by 
the first Court which was affirmed on appeal is 
in the following terms:—"That the suit he 
decreed modifiedly with full costs, that the 
plaintiffs’ title be declared, that they jointly 
with the defendant third party do recover 
possession over 2-annas 16-gnndas 1 -kara 
share of charhaiva interest and that permanent 
injunction be issued on the defendants first 
and second parties restraining them from 
receiving the charhaiva offerings for the 
aforesaid share.” 

The defendants Nos. 1 and 2 now appeal 
to this Court. 

Two grounds were urged on their behalf, 
first , that of estoppel and second , that the 
right to offerings was transferable. 

The first question to be decided is whether 
such a right as is claimed by the plaintiffs is 
transferable or not. 

I am of opinion that such a right is not 
transferable. There are certain rights that 
cannot be transferred; they are termed 
res e.vtra commercium , for instance sacerdotal 
office which belongs to the priest of a 
particular temple. It was so held in 
Lalcshmanaswami Naidn v. Rangawna 
(1). Similarly aright to receive offerings 
from pilgrims resorting to a temple or shrine 
is inalienable and no suit can be maintained 
for the recovery of ivasilat in respect of pro¬ 
perties derived from a turn of worship which 
from its very nature is voluntary. It was so 
held in the case of Kashi Chandra Chnckerbutly 
v. Kail ash (■haudra Bandopadliya (2). 
Indeed, no man can compel another to make 
voluntary offerings. Offerings are, according 
to true significance, made to the diety of 
which the image is its visual symbol and 
their appropriation by tho officiating priest 


(1) 2GM.31. 

(2) 20 (J. 360; 3 C. W. N. 279. 
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is not a right with which he is entitled to 
traffic. This was held to be so in the case of 
Dino Nath Chuckerbuthj v. Prutap Chandra 
Goswamt (3). 

A very strong reason has been given 
by the lower Appellate Court that such a 
right is not transferable. It says: In the 
present case the duty of a pujari seems to have 
been assigned to Brahmans who make pttjas 
to the idol Bhairo Nath. To my mind the 
performance of pujct or sheha of the idol creates 
a right to receive the offerings made to it. 
If it be assumed for a moment that aright to 
receive offerings is alienable or transferable, 
then it is clear that an alienation of such right 
can be made in favour of Muhammadans or 
persons of another caste who would obviously 
be incompetent to perform the puja Offer¬ 
ings are voluntary ..presents to the deity to 
which, no doubt, the shebait is entitled. They 
are nothing but voluntary payments. The 
income arising from them is uncertain and 
indefinite and an income from such a right 
is not transferable under the Transfer of 
Property Act. 

For the above reasons, I am of opinion 
that the mortgage of that right and the pur¬ 
chase of it in execution of the mortgage- 
decree are invalid and that the judgment of the 
lower Appellate Court cannot be assailed on 
that point. 

It is somewhat difficult to reconcile the 
decree given with the character of the pro¬ 
perty which is clearly not transferable, but 
this point is ' not raised in the grounds of 
appeal and need not be considered. 

As to estoppel I think the statutory provi¬ 
sions being against transfer, no question of 
estoppel can arise. 

The appeal is dismissad with costs. 

Coxe, J.— I agree. It appears to me that 
the chance that future worshippers will 
give offerings to the temple is a mere possibi¬ 
lity within the meaning of section 6, clause 
(a), of the Transfer of Property Act. Such 
a possibility cannot be transferred and, in my 
opinion, this being a statutory provision, no 
question of estoppel can.arise. 

Appeal dismissed. 

(3) 27 C. 30; 4 C. IV. N. 79. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 482 of 1914. 

February 23, 1915. 

Present: —Mr. Justice Chamier. 

SII ^F A AT - U L L AIT—P l a i n*ti ff— 

Appellant 


IZZAT-ULLAH 


versus 

AND OT1IEUS —D I- F E X DA N T S- 


Respondents. 

Transfer of Property Act (IT of 1882), $. 93— Mort¬ 
gagor alloived to redeem in part—Contract—Integrity 
oj mortgage , if broken — Co-heirs redeeming a mortgage — 
Charge—Dispossession by other co-heirs—Suit for 
possession, maintainability of. 

Where a mortgage-deed provides that the mortgagor 
might redeem any portion of the property upon 
payment of a proportionate part of the debt and 
some of the heirs of the mortgagor redeem their 
share in the property, the integrity of the mortgage is 
not broken up. [p. 678, col. 2.] 

One of the co-heirs of a mortgagor who, being a 
person interested in the mortgaged property, pays off 
the mortgage-money and redeems the property, is 
entitled to possession of the property, and the other 
co-heirs cannot defeat the charge he thereby acquires 
on the property under section 95 of the Transfer of 
Property Act- by keeping him out of possession, 
[p. 679, col. 1.J 

Second appeal from a decree of the Addi¬ 
tional Judge of Moradabad, confirming that 
of the Munsif of Sambhal. 

Mr. Ibn Ahmad , for the Appellant. 


Mr. Muhammad Ishaq Khan (with him I)r. 
£. M. Sulaiman and Mr. Iqbal Ahmad), for 
the Respondents. 

JUDGMEN1.—The facts of this case are 
as follows, so far as they have been determin¬ 
ed. Many years ago certain property was 
mortgaged by Musammat Fateh-un-nissa to 
the predecessor of defendants Nos. 9 to 11. 
The mortgage was of a usufructuary charac¬ 
ter and tlie mortgagee was placed in 
possession. Some years after the mortgage, 
Fateh-un-nissa died leaving four sons. Her 
first son is represented in this suit by defend- 
ants Nos. 6, 7 and 8. Her second son is re¬ 
presented by defendants Nos. 3, 4 and 13. 
The third son is represented by defendants 
Nos. 1 and 2 and the fourth son is represent¬ 
ed by the plaintiff, Shafaat-ullah, and defend¬ 
ants Nos. 5, 12, 14 and 15. Each branch of 
the family became entitled to one-fourth 
of Fateh-un-nissa’ estate, .but under an 
arbitration award each branch got definite 
properties not necessarily corresponding 
exactly to its one-fourth share. It was 
provided in the mortgage-deed that the 
mortgagor might redeem any portion of the 
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property upon payment of a proportionate 
part of the debt, and it is said that in the 
award it was provided that each branch 
might settle with the mortgagee in respect of 
its own portion of the property. Defendants 
Nos. 0 to 8 brought a suit for redemption 
of that portion of the property which had 
been allotted to them by the award, but 
as might be expected, they got a decree for 
redemption not of the property allotted to 
them by the award, but of a one-fourth share 
of the whole. The case of the plaintiff is 
that, being one of the persons entitled to 
redeem the mortgage, he has paid to the 
mortgagee or rather to the mortgagee’s re¬ 
presentatives the amount remaining due on 
the mortgage, and in this suit he claims 
possession of the remainder of the property, 
that is, of the mortgaged property ex¬ 
cluding what was decreed to defendants Nos. 
ii to 8 in their suit. The representatives, 
of the mortgagee put in no defence, but the 
suit was resisted by most of the other members 
of the mortgagor's family. It. appears 
that when the money was paid by the 
plaintiff to the mortgagee’s representatives 
the latter surrendered possession and the 
plaintiff applied for mutation of names. 
Thereupon many of the other members of the 
family, ircluding those who have resisted 
this suit, put in objections, and the result 
appears to have been that mutation of names 
was made in favour of all the persons en¬ 
titled to the property, as if the mortgage had 
been paid off by all of them. It is, in 
fact, the case of several of the defendants 
that each of the different persons entitled 
to the property contributed his quota of the 
money paid to the mortgagees, and, there 
fore, they say that they are entitled to retain 
possession. The plaintiff's case is that he 
found the whole of the money that was paid 
to the mortgagees, and, therefore, he alone 
is entitled to possession and is entitled to 
retain possession until the other members 
of the family pay him what is due on 
account of their shares. There is also 
a subsidiary question between the plaintiff 
on the one side and the defendants Nos. (J to 8 
on the other. The plaintiff’complains that 
defendants Nos. <> to 8 have taken possession 
of one-fourth of a grove to which they 
are not entitled under the award. This 
question may be dismissed from further 
consideration, with the remark tlmt defend¬ 


ants Nos. G to 8 have taken possession only 
of what was decreed to them, and unless 
and un til the plaintiff gets possession of 
the rest of the property, so that the 
award may be given effect to, defendants 
Nos. 6 to 8 are entitled to retain possession 
of what they have got. Both the Courts 
below have dismissed the suit, on the 
ground that the plaintiff was not entitled 
to redeem more than his share or more 
than the share of his branch of the family. 
In my opinion it is quite clear that the 
plaintiff as one of the persons entitled to 
the property is competent to redeem the 
whole mortgage. This is not a case of 
the integrity of the mortgage having been 
split up by partial redemption effected by 
defendants Nos. 6 to S; for what they did was 
strictly in accordance with the mortgage. 
They, being some of the persons entitled to 
the property, might have, if they had chosen, 
redeemed the whole mortgage, but they took 
advantage of the clause of the deed referred 
to above to redeem a portion only, and they 
were entitled to redeem that portion not be¬ 
cause they had inherited any particular share 
in. the property from Fateh-un-nissa, but 
because the mortgage-deed empowered the 
mortgagor, and, therefore, also the mortgagor s 
representatives or any one of them, to redeem 
a portion of the property on payment of a 
proportionate part of the debt. 1? or the same 
reason it appears to me quite clear that the 
plaintiff is entitled to redeem the remainder 
of the mortgaged property, and the reasons 
given by the Courts below for dismissing the 
suit appear to me to be unsound. In (his 
Court the same reasons were put forward *, 


but an additional and more serious 
argument, was advanced, namely,. that 
a suit of this character is not maintainable 
at all. Section 95 of the Transfer of Property 
Act has been discussed in several cases in 
this Court and it has been held that in 
the case of a mortgage made without delivery 


of possession, one of several mortgagors 
redeeming the property is entitled to a 
charge on the share of each of the other 
co-mortgagors in the property for his 
proportion of (he expenses properly 
incurred in so redeeming, and that the 
words “obtains possession” and obtain¬ 


ing possession” apply not only to ft case 
of mortgage under which possession has 
been delivered to the mortgagee. It 
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admitted that if the plaintiff was entitled 
to redeem the remainder of the mortgage, 
and if, having done so, lie had succeeded 
in obtaining possession, lie would have been 
entitled to a charge on the shares of the 
other members of the family. But it is 
contended that as the other members of 
the family or some of them have suc¬ 
ceeded in preventing the plaintiff from obtain¬ 
ing possession, the plaintiff cannot sue for 
possession. It seems to me that if this 
contention is sound, it follows, according 
to the decisions of this Court, that the 
plaintiff has not even a charge on the 
shares of the other members for his pro¬ 
portion of the expenses incurred by him 
in redeeming the mortgage. (I am assum¬ 
ing, of course, for the present that the 
whole of the money paid to the mortgagee 
was found by the plaintiff). The construc¬ 
tion of section 95 advocated by the defend¬ 
ants in his case appears to me to put a 
high premium on violence. Their argu¬ 
ment comes to this, if one of several mort¬ 
gagors redeems a mortgage, and the mort¬ 
gagee is ready and willing to hand over 
possession to the person who pays him the 
mortgage-money, yet if the . co-mortgagors 
can succeed by force or otherwise in prevent¬ 
ing the person who paid the money from 
taking possession of the property, their 
shares in the property are freed from all 
liability for their proportion of the mortgage- 
money. Neither side has been able to 
cite any authority on the subject; but it 
seems to me that the plaintiff, being a 
person interested in the property and having 
paid to the mortgagees what remained due 
to them, was entitled to possession of the 
property, and that the defendants cannot 
be allowed to defeat the plaintiffs charge 
on the property by keeping him out of 
possession. 


BEERANKUTTI. 

may he considered by the Judge. On 
return of the findings ten days will he 
allowed for objections. 

Case sent lack. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1715 of 1911. 

February 6, 1914. 

Present :— Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 

VADAKKE ITIVETTJYAKATH NACHI- 

KTJTTI UMMA and another—Defendants 
Nos. 7 and 8—Appellants 

versus 

PALL IT HAN AK AT H BEERANKUTTI 
-—Plaintiff and others—Defendants 
Nos. l to 6—Respondents. 

Malabar Tenants Improvements Act (Mad. Act I of 
1000) — Improvements — Tenant's right to compensation — 
Contract restricting that right , whether binding. 

A tenant is entitled to compensation for improve¬ 
ments according to the provisions of Madras Act I of 
1000 and any contract restricting that right is not 
binding upon him p. G70, col. 2.] 

Xrerhotdi Parie Amma v. Chathanadath Kahissin 
Kunhikanda n, 12 Ind. Cns. 76o: (1011) 2 M. W. X. 
r,13 ; 11 M. L. T. 30; 22 M. L. J 221: 36 M. 410, 
followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 1120 
of 1910, preferred against that of the Court 
of the District Munsif of Tirur. in Original 
Suit No. 502 of 1909. 

Air. U. Ananthakrislrnn At gar, for the 
Appellants. 

Mr. K. P. Govurla Marar, for the Respond¬ 
ents. 

This second appeal coining on for hearing 
on the 14th March 1913, the Court (Benson 
and Sundara Aiyar, JJ.,) delivered the 
following 

JUDGMENT.—Following our judgment in 
Xecchooli Pane Annna v. Chathanadatli 


But before I can dispose of this appeal, 


I must have findings on the issues which 
have not been taken up by tlie Courts 
below. I direct that the record be relum¬ 
ed to the lower Appellate Court in order 
that findings may he recorded on tlie issues 


other than Nos. 3 and o. 


Fresh evidence may 


he admitted. I invite attention to the fifth 


greund taken in the memorandum 
to the lower Appellate Court in 
the quest on laised in that ground 


of appeal 
order that 

of appeal 


Kalassiu Kunliikandan (1), we hold that 
the appellants are entitled to compen¬ 
sation for improvements according to 
the provisions of Madras Act I of 1900 arid 
that the contract restricting that right is 
not binding. They are also entitled to the 
costs of this second appeal. We request 
the lower Appellate Court to submit a 


* 


(1) 12 Ind. Cns. 7 (h; ( Dll) 2 M \V X. T, 13: ' I M. 
L. T 30; 22 M. L. J. 21; M. 410. 
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finding on the question of the amount of 

compensation to which the appellants are 

entitled after taking any evidence that 

the parties may adduce. The finding will 

be submitted within one week after the 

re-opening of this Court after the recess. 

Seven days will be allowed for filing obiec- 
tions. 

In compliance with the above the Sul.ordi- 

" a . t " J , ll '!" C / , !, S0Utl ' MaIa,,nr at Calicut sub- 
nutted the following 

HNDJNC-..—I have been directed to submit 
a /!" r,ln ff° n 1Ile fallowing question: — 

Jo what; amount of compensation are the 

appellants (defendants Nos. 7 and 8) entitl- 

“■ . T1,e 1 amou,,t (lf compensation has to be 
ascertained according to the provisions of 

-Madras Act I of 1900. A Commissioner 
ua.s appointed fortlie purpose. Ho has filed 
an account which shows that the amount of 
compensation payable to the appellants for 
then- improvements is Its. 421-12-4. Neither 
flie appellants nor the respondents have taken 
nn.v objection to its correctness. 

i Tt t!, ° a ' 1 P cllai,ts a >'e entitled 

<) Us. 4-1-12-(• as compensation for their 
improvements. 

This second appeal coming „„ f ()r )innl 
bearing tins day after the return of the 

the i"g ° f I ° Ap|1eI,ate Court, upon 

he issue relerred by this Court for trial, the 

Court delivered the following 

JU , GA | hNT._>V enPW . | ,t the linding and 
modify the decree of the lower Appellate 

t'me for redemption is extended ' n 
months from this date. ‘ ” l '° 

-I ppm I iiiiiiln alhiicnl- 

P'C/cc uunlilicil 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 471 op 1914. 

Enroll 4, 1915. 

]?/osfut: j\I r. Justice Chamier. 
NA1KRAM— Plaintiff—Appellant 

versus 

JAA\ ALA PRASAD— Defendant _ 

Respondent. 

Grove-Land granted to plant rjrove —JYo time fired 
T*° grow planted—Conditio ,,, whether broken- 
License — l nrevocable- Resumption. 

Wl.orc a laud was granted for the purpose of 

planting a grove with a provision that- the grantee 

Miighi cut down the trees and re-place them as often 

as he pleased and might appropriate to his own use 

t he produee of t he trees, gross and any other produce 

* th< la,, h and it any revenue was assessed on it tho 
grantee had to pay it: 

llehf that the grant crcated^nn interest in the land 

in fmour ot the grantee and it was not a license re- 

yoeahle at the will of the grantor, [p. 681, coi. 1.] 
Urhl. i art her, that as no time was specified in the 
grant t o plant the grove, the condition could not bo 
_nnl to have been broken until the grantee rendered 
the plantation impossible either permanent!vor for an 
indefinite period, [p. 681, col. 2.J 

Second appeal from a decree of the 
District Judge of Agra, confirming that of 
the Munsif of the place. 

Messrs. IP. AT, Porter and Shi am Krishna 
Par, for the Appellant. 

^lr. Nihal Chaml , for the llespondnnt. 
JUDGMENT.—This appeal arises out of 
a suit brought by the appellant for p 0S . 
session of some plots of land which were made 
over to the respondent under a document, 
dated^ April 14th, 1883, and described ns 

tin ijazut nama waste Jagave hagh hep It 
appears that there has been other litigation 
between the parties in the Revenue Court. 
The appellant sued for ejectment of the re¬ 
spondent on the ground that he had allowed 
a certain person to hold possession ns shikmi 
for a longer period than is permitted by 
the Tenancy Act. The respondent pleaded 
that lie was the proprietor of the land. 

1 hat question was not decided, for the Court 
dismissed that .suit on the ground that the 
so-called shikmi was merely a servant of 
the respondent. Next the appellant brought 
a suit for lecovcry of rent from the re¬ 
spondent. The Assistant Collector held that 
tlie respondent was a proprietor and not a 
tenant. r l lie Collector on appeal confirmed 
fho dismissal of the suit, on the ground that 
the lelationship .of landlord and tenant was 
t proved to exist between the parties, 
hoie, a\ as a second appeal to the District 
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Judge who held that the respondent was 
either a proprietor or a rent-free-holder, and 
in either case was not liable to pay a rent. 
The appellant then brought the present suit. 

His case is that the land was granted to 
the respondent under the document men¬ 
tioned above for the purpose of planting a 
grove and that though many years have 
elapsed, the respondent has planted no trees. 
The appellant, therefore, claims to be entitled 
to recover the land from the respondent 
whom he describes as a mere licensee. The 
Munsif held that the document in question 
did not confer on the respondent proprietary 
rights in the land but that it was a grant, 
permanent in its nature, made for the pur¬ 
pose of planting trees, that the respondent 
had planted a large number of trees, though 
not as many as he might have planted, and 
that the condition of the grant had, there¬ 
fore, been sufficiently complied with. Ac¬ 
cordingly he dismissed the suit. On appeal 
the District Judge held that the document 
of April 1863 did not evidence a mere 
license and that the grant was not revoc¬ 
able at will. The learned Judge was of 
opinion that the document conferred an 
interest in the land on the respondent, 
that the position of the respondent is ana¬ 
logous to that of a lessee, and that, there¬ 
fore, the suit is not maintainable in the 
Civil Court. The document of April 14th, 
1883, has been read out to me, and I am 
inclined to think that the intention of the 
parties to it was that the respondent should 
have the right of an ordinary grove-holder. 
The document provides that the respond¬ 
ent shall plant trees on the land, may 
cut down those trees and re-place them as 
often as he pleases, and may appropriate 
to his own use the produce of the trees, 
grass and any other produce of the land, 
that if any revenue is assessed on the land 
the respondent is to pay it and that, if 
the respondent or his successor wishes to 
sell the grove, tliel grantor will have 
a right of pre-emption. It is quite clear to 
me that this document evidences something 
much more than a license revocable at will. 
I have myself little doubt that the inten¬ 
tion was that the respondents should not 
be entitled to retain the land unless he 
planted a grove on it, and it appears to 
me that it is not a grant to which the 
provisions of Chapter X of the Tenancy 


Act are applicable. The document fixes 
no time within which the grove is to be 
planted and it does not provide for resump¬ 
tion of the land in case the respondent does 
not plant the grove. In these circumstances 
it appears to me that the appellant is not en¬ 
titled to recover possession merely because 
it is proved that the respondent has not 
planted a grove on the land, and I, there¬ 
fore, see no reason for sending the case back 
to the lower Appellate Court for a finding 
on the question whether a grove has been 
planted or not. It seems to me that the 
document evidences the creation of an in¬ 
terest in the land in favour of the re¬ 
spondent subject to the condition that he 
shall plant a grove. But as no time is 
specified for the performance of the con¬ 
dition, the condition cannot be said to have 
been broken until the respondent renders the 
preformance of the condition impossible 
either permanently or for an indefinite 
period (see section 33 of the Transfer of 
Property Act). The appellant alleges that 
the land is under cultivation. If so, a grove 
may yet be planted on the land. In my 
opinion the appellant has made out no cause 
of action for recovery of the land in ques¬ 
tion. 1, therefore, dismiss this appeal with 
costs. 

A ppeal (Usm isseri. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 290 of 1913. 

March 10, 1915. 

Present:-- Mr. Justice Tudball and 
Mr. Justice Rafique. 

CHHABILA RAM and another-Plaintiffs 

—Appellants 




DURGA PRASAD and others_ 

Defendants—Respondents. 

Civil Procedure Code (Act T’o/JOOS), 9*— Suit 
against trustee—Death of one of two plaintiffs 
during pendency of suit—Third person , right of to 
represent — Fresh, sanction , whether necessary. 

Section 92 of the Civil Procedure Code, J908, is not 
mandatory but is permissive and directory * A. suit 
under section 92, Civil Procedure Code, brought by 
two persons is brought by them in their repre^en 
tat-ive capacity as members of the public interested 
in the trust in question. It is necessary for the 
continuance of the suit that there should ‘ho at least 
two plaintiffs. If one representative dies it is open 
to another member of the public interested in the 
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trust to como forward to tnko Ins placo and thus to 
prevent the suit abating. lie should also obtain the 
necessary sanction. p. 083, col. 1. ' 

Two persons /land <with the p*r.nission of the 
Legal K(‘membrancer, brought a suit of tin- nature 
contemplated *>> section 92 <>l the Civil 1’iocedurc* 
(-otic against I>. During the pendency of the suit B 
died. K app)i(*d to l><* brought on the record. The 
Court dismissed the suit as K was not the legal 


representative of />: 

//c/d, that tie* Court ought to hav.* given K an 
opportunity first of obtaining sanction from the 
Legal Kemembrancer and smnnllij of showing that he 
was a person interested in tin* trust and on proof 
of those two qualifications the Court ought in tho 
interest of tin* public to have made /*. a co-plnintiff 

in the suit. !_p. 083, col. I 


First tippeal from tlie derision of D e 
District Judge of Mainpuri, dated the Dili 
February 1013. 

FACTS.—Two persons, Chhabila Rant and 
Bhagwan Das, having obtained the sanction 
of the Legal Remembrancer instituted a 
suit under section 02. Civil Procedure Code. 
Bhagwan Das died and one Kanhaya Lai 
applied to the Court, below to he brought 
on the record as a plaint ill’ in place of the 
deceased. The District Judge dismissed his 
application on the ground that he was not 
the heir or legal representative of the 
deceased. The suit was also dismissed on 
the ground that there were no two persons 
on the record who had obtained tin* sanc¬ 
tion under section 92. Tho plaintiff and 
Kanhya Lai appealed to tin* High Court. 

Dr. S. X. St'ii* for the Appellants:—The 
provisions of section 92 having been full'd led 
once, it is not necessary to obtain fresh 
sanction. The Court- below was not justified 
in dismissing the suit. It ought to have 
allowed the application of Kanhaya Lai and 
should have proceeded with the suit. As 
soon as sanction is obtained under section 02, 
any mie of the persons who have obtained 
tin* sanction is competent to carry on the 
suit. Section 02 nowhere lays down that 
at least hen persons are requited to proceed 
with the suit. 

The rulings quoted by the Court below* 
do not apply, inasmuch as in the present 
case when the suit was instituted there was 
no defect. Parsotam Rao v. Janki JW(1) helps 
me in principle. 

Mr. LnksUmi Xaraynn, for the Respond¬ 
ents:— It is clear on the authorities 


(1) 28 A. 109; A. W. N. (1905) 206. 



[Gap'll Pei v. Kanno Pei (2), Partes Haji 
Mahamad-Sidik v. Jainndin (3) and Abdul 
"Rahman v. Cassinn Ehrahim (4)] that, the 
previous sanction of the Legal Remem¬ 
brancer is a condition precedent to the 
institution of the suit. Now it logically 
follows that at least two persons should also 
carry on the suit. As soon as one of the 
persons dies, there are no two persons before 
the Court to proceed with the suit and the 
Court has no option hut to dismiss it. In 
tho present case the person who applied to 
he made a plaintiff was neither the heir nor 
the legal representative of the deceased 
plaintiff. He has neither obtained the 
sanction under section 92 nor has be even 
applied for it- or asked the Court for time to 
enable him to obtain the sanction. Under 
these circumstances the right and proper 
course for the Court below* was to dismiss 
the suit. 

Again it cannot he said that Kanhaya Lai 
was in any way the legal representative 
of the deceased. He has no locus standi to 
come into Court unless he obtains the 
sanction. But even if he docs, such 
subsequent sanction would not avail him. 
Sanction cannot he obtained piecemeal. 
Moreover, if sanction is refused to Kanhaya 
Lai, another person can come forward and 
ask tho Court to adjourn the hearing of 
the suit. This sort of thing cannot he 
allowed by the Court to go on indefinitely. 
Suppose that both the plaintiffs die. Can 
any two persons come forward and carry on 
the suit r 1 submit not. In fact the 
right to sue does not survive in such cases ; 
nor can the sanction subsequently obtained 
have a retrospective effect. 

JUDGMENT.—This appeal arises out of 
a suit brought by two persons under the 
conditions mentioned in section 92 of the 
Code of Civil Procedure. These two persons 
were, Cldmbila Ram and Bhagwan Das. 
1 bey obtained the sanction of the Legal 
Remembrancer and instituted the suit. The 
trustee against whom they sued was Baboo 
Durga Prasad, the present iespondent in 
this appeal. bile the suit was pending 
Bhagwan Das died. One Mohunt Kanhaya 

Lai applied to the Court to have his name 

(2) 26 A. 162; A. W. X. (1903) 227. 

(3) 30 B. 603; 8 Bom. L. K. 751. 

(4) 11 Ind. Cas. 726; 36 B. 168; 13 Bom. L. R. 6Sg. 
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brought on the record as co-plaintiff in place 
of that of Bhagwan Das, claiming to be the 
heir and legal representative of the deceased. 
Apparently Kanhaya Lai was not related 
in any way and could not have been deemed 
to be the heir and legal representative of 
Bhagwan Das in his personal capacity. The 
Court refused the application and dismissed 
the suit, as it was no longer maintainable 
by one plaintiff. The judgment shows 
clearly that the question of Kanhaya Lai’s ob¬ 
taining sanction from the Legal Remembran¬ 
cer was before the Court. That Court was 
of opinion that the defect in the suit could 
not be cured by allowing Kanhaya Lai time 
to apply for sanction. It, therefore, dis¬ 
missed the suit. It is quite clear that a 
suit of this nature brought by two persons 
is brought by them in their representative 
capacity as members of the public interested 
in the trust. It has been held that section 
92 is not mandatory, but is permissive and 
directory. It seems to us also to be clear 
that, when a suit is brought by two or more 
persons under the conditions mentioned in 

section 92 for the continuance of the suit 

• 

it is necessary that there should be at 
least two plaintiffs, i. c., ‘two persons in¬ 
terested in the trust and holding the sanc¬ 
tion of the Advocate-General or, in these 
Provinces, of the Legal Remembrancer, in 
order to enable them to carry on the litiga¬ 
tion. It is clear that if one representative 
dies * it is open to another member of 
the public interested in the trust to come 
forward to take his place and thus to prevent 
the suit abating. It is also necessary that 
this other member of the public thus inter¬ 
ested should obtain the sanction of the 
Advocate-General or the Legal Remem¬ 
brancer. The suit being one which had been 
brought with sanction and it being a matter 
of a public trust, the lower Court ought, in 
our opinion, to have given Kanhaya Lai 
an opportunity, first, of obtaining sanction 
from the Legal Remembrancer and secondly , 
of showing that he was a person interested 
in the trust and on proof of these two 
qualideations the Court ought in the interest 
of the public lo have made Kanhaya Lai 
a co-plaintiff in order to enable the suit to 
be carried on, provided no good cause was 
shown by the other side against his being 
allowed to represent the public interest in 
the trust. The rulings quoted by the Coqrt 


below, viz., Gopal Dei v. Kanno Dei (2), 
Abtlul Rahman v. Kassum Ebrah ini (4), 
are totally beyond the question and have 
no weight in the decision of the matter. 
We accordingly allow the appeal. We 
set aside the decree of the Court below and 
we remand the case to the Court below wtih 
directions to re-admit it on its original number 
and to proceed to hear and determine the 
same in view of the directions given above. 
The costs of this appeal including fees on 
the higher scale will be costs in the cause 
and will abide'the result. 

Appeal decreed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 813 of 1912. 

May 28, 1914. 

Present :—Justice Sir Asutosh Mokerjee, 
Kr., and Mr. Justice Beachcroft. 

RUP CHANI) GHOSE—Defendant— 

Appellant 

vcvsus 

NARENDRA KRISHNA GHOSE — 

Plaintiff—Respondent. 

Bengal Tenancy Act (\TUnf 1885), s.s. 12, 56 (3) — 
Permanent tenure, transfer of — Landlord, statutory 
receipt demanded from—Tender, if vitiated—Xo con¬ 
dition imposed on landlord—Money not to be refused by 
landlord. 

The transfer of permanent tenure under section 
12 of the Bengal Tenancy Act is complete as soon as 
the document; is registered, in other words, a valid 
transfer under section 12 of the Bengal Tenancy 
Act operates to discharge the transferor from the 
liability to pay rent, which thereupon passes to the 
transferee, [p. 084, col. 2.] 

Kristo Bullin' Gliose v. Kristo Lai Singh , 16 C. 6 4-2 
and./by Gobind v. Mon moth i Xufh, 33 C. 580, referred 
to and followed. 

Girish Chandra Guha v. Kkageiulra Xath Chatfoj i - 
dhy iyi, 9 Ind. Cas^ 1001; 13 C. L. J. 613; 16.C. W. X. 
64, referred to. 

The transferee of a tenure is entirely within his 
rights when he demands a receipt iu the prescribed 
form under section 56, clause (3) of the Bengal 
Tenancy Act, with a statement therein that he is the 
tenant, [p. 685, col. 2.J 

Hujcham v. Smith. (1*03) 2 Camp. 19; 11 R. R. 651; 
Griffith v. Hodges, 1 C. & P. 419; Peacock v. Dickerson 
(1825) 2 C.&P.5'; Mitchell v. King, (1833) 6 C. & 
P. 237; 40 R. R. 810; Jennings v. Major, (183/) 8 
C. & P. 61; Hastings v. Thorley, (!83S) 8 C. A [\ 
573; Bowen v. Owen, (181-7) I l (). B. 130; 17 L. J. (V 
B 5; 11 jur. 972; 75 R. 11. 306; 116 E. R. 4 >5; Strong 
v. Harvey, (182*) 3 Bing. 301; 1 I Moore 72 4 L. J. 
C. P. (o. s.) 57; 130 E. k *30; Ford v. Null, (184 A 
2 Dowl. (x. s.) 6 i 7: 2 L. J. ('. P. 2, referred to. 

A tender is not vitiated b >cause a receipt is asked, 
[p. 6S6, col. 2.] 

Jagat Tarini Dusi v. Xaba Gopal Chaki. 34 C 305- 
5 C. L. J. 270, followed. ’ 1 
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When a transferee tenders money to the 
landlord with a request for a receipt in the statutory 
form, lie does not seek to impose on the landlord any 
condition on which he is not entitled to insist and the 
money validly tendered can only improperly he 
refused l>v the landlord, [p. 68G, col. 2.] 

Appeal from the decree of the Additional 
District Judge, 24-Perganas, dated the 19th 
February 1912, affirming that of the Sub¬ 
ordinate Judge, third Court, Alipur, dated 
the 20tli March 1911. 


Babns I r M(ikaU Mukhcrjee and Banchnnan 
Ghost', for Hahn Satya Chandra Chandra , for 
the Appellant. 

Babu Nagcndra Na/h Chose , for the Re¬ 
spondent. 


JUDGMENT.—This is an appeal by the 

eighth defendant in a suit for arrears of rent. 
The only point in controversy between the 
parties relates to the claim for interest. 
The defendant contends that lie is not liable 
for the interest, because lie made a valid 
tender of rent to the landlord before the 
suit was brought and such tender was 
improperly refused. The Courts below have 
overruled this objection and have bold him 
responsible for interest. On the present 
appeal, the contention lias been reiterated 
that there was a valid tender of rent which 
was not accepted, because the tenant asked 
for a receipt in the statutory form. To 
appreciate the point in controversy, we must 
refer briefly to the terms of the contract 
between the parties. 

On the 24th August 1S9S, Amioda Prasad 
Mojumdar, represented in this suit by the 
first seven defendants, obtained a permanent 
and transferable tenure from the plaintiff. 
The tenure-holder gave collateral security, 
at the same time, to the landlord for the 
rent as also for the due fulfilment of various 
obligations which lie undertook under the 
terms of the contract. On the 19th March 


190I-, Annoda Prasad Mojumdar transferred 
the tenure to Rup Cband Chose, now appel¬ 
lant before us. Under this conveyance, Rup 
Chnnd Chose undertook to indemnify 
bis vendor if the latter should be ever 
called upon by the landlord to fulfil bis 
obligations under the terms of the original 
lease. Jt was also expressly stated that if 
the transferee could get bis name registered 
in the books of the landloid, and on himself 
furnishing security, could obtain a return of 
tin* security bond given by the original 


tenant, the transferee would stand released 
from bis obligation to bis vendor. It is 
common case of the parties that rent was 
tendered to the landlord on behalf of the 
transferee, who claimed a receipt whereon 
bis name should be entered as the tenant. 
The landlord refused to give a receipt in 
this form and offered to grant a receipt in 
which Annoda Prasad Mojumdar was to be 
named as the original tenant and Rup Chand 
Ghose was to be described as the person in 
occupation. The transferee declined to 
accept a receipt in this form. The result 
was that the money tendered by him was 
not accepted by the landlord, who sub¬ 
sequently instituted this suit for recovery 
of arrears of rent with interest and cesses. 
The substantial question for determination 
is, whether there was a valid tender, as the 
appellant maintains, or whether, as the land¬ 
lord contends, the tender was clogged with 
such conditions as entitled him to refuse the 
money. This question must be determined 
with reference to the rights of the parties 
as they stood at the time when the tender 
was made. The appellant contends that he 
was the tenant of the tenure at that time 
and that under the provisions of the Bengal 
Tenancy Act be was entitled, on payment 
of the rent due, to receive a receipt in which 
his name was bound to appear as that of 
the tenant. This view has been controverted 
on behalf of the landlord. In our opinion, 
the position assumed by the landlord cannot 
possibly be supported. 

It was ruled by this Court in the case of 
knsto BuUuv Chose v. Kn'sto Lai Singh (1) 
that the transfer of a permanent tenure under 
section 12 of the Bengal Tenancy Act is 
complete as soon as the document is regis¬ 
tered, in other words, as stated in Joy 
Colnnd v. Monmotha Xafh (2), a valid transfer 
under section 12 of the Bengal Tenancy Act 
operates to discharge the transferor from the 
liability to pay rent, which thereupon passes 
to the transferee. This view has been 
accepted as incontestable in a long series of 
divisions, amongst which may be mentioned 
Clmdamoni Duff v. Hash Behan' Mondul (3), 
Hcmnidi a A «//< Mnkerjee v. Kumar Nath Boy (4), 

(1) ll> C. (> 12. 

(2) 33 C. 580. 

(3) 19 C. 17. 

(4) .12 C. W. N. -ITS. 
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Klshort Raman v. Ananta Ram (5) and Girish 
Chandra Gnho v. Kkagpndra Nath Chattopadh - 
yaya (6). It follows, consequently, that in the 
case before us, after the registration of the 
conveyance executed by the original tenant on 
the 19th March 1901, the transferee became, 
by operation of law, the tenant of the 
tenure and as a necessary consequence the 
transferor ceased to be such tenant. This 
does not, however, imply that the 
transferor was absolved from liability under 
the terms of the contract between him and 
the landlord, it is conceivable that a person 
may cease to be tenant and yet continue 
liable to his landlord under his personal 
covenant. What then were the rights of 
the transferee in this case ? Under section 
56, clause (3), of the Bengal Tenancy Act 
every tenant who makes a payment on 
account of rent to his landlord is entitled 
to obtain forthwith from the landlord a 
written receipt for the rent paid by him 
signed by the landlord; and the receipt and 
counter-foil must specify such of the several 
particulars shown in the form of receipt 
given in Schedule II as can be specified by 
the landlord at the time of payment. The 
form of receipt given in the Schedule shows 
that the landlord must specify the name 
of the tenant. It follows accordingly that 
the transferee, when he tendered the rent 
as tenant, was entitled to claim a receipt 
with his name thereon as that of the 
tenant. The demand which he made for a 
receipt in this form was strictly in accord 
with the provisions of the Statute, and the 
landlord had no valid reason, if he accepted 
the money, to withhold the receipt in this 
form. But it has been argued on behalf 
of the landlord that the decision of the 
Judicial Committee in Naha Kumari Debt v. 
Behan Lai Sen (7) shows that the transferee 
would not have been prejudiced if he had 
accepted a receipt in the form offered by 
the landlord and should accordingly have 
accepted such receipt. There are two obvious 
answers to this contention. In the first 
place, the landlord did not propose to give 
the tenant a receipt containing a statement 

(5) 10 C. W. X. 270. 

(6) 9 Inch Gas. J001; 10 G. L. J. 613; 16 C. W. X . 
64. 

0*34 C. 902 at p. 90S; 11 C. W. X. $65; 9 Bom. L. 
R. 846; 17 M. L.-J. 397; 4 A.L. J. 570: 6 C. L. J. 122; 34 
I. A. I6t) (P. C.)j 2 Al. L. T. 433. 
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in the terms mentioned in the judgment 
of the Judicial Committee. In the second 
place, the landlord proposed to insert in 
the receipt a statement which would have 
undoubtedly compromised the position of the 
transferee: the landlord proposed to describe 
the original tenant as still the tenant of the 
tenure and the transferee as merely the 
person in occupation thereof. This would 
imply that the original tenant was still the 
tenant of the tenure, and that the transferee 
was not the tenant thereof, although he 
might be in possession of the land under 
some arrangement with the tenant. In our 
opinion, the transferee was entirely within 
his rights when he demanded a receipt in 
the form prescribed by the Bengal Tenancy 
Act with a statement therein that lie was 
the tenant. The landlord must consequently 
be deemed to have improperly declined to 
accept the money. 

But it has been argued for the landlord- 
respondent that the view just indicated is 
contrary to well-settled principles of English 
Law and that a tender with a condition 
or icservation is not a valid tender. In 
support of this contention, reference lias 
been made to judicial decisions to which 
we may very briefly refer. 

In Hi wham v. Smith (8) a tender of pay¬ 
ment was made upon the condition that 
a particular document should be given up. 
It was held that it was not a legal tender. 
In Griffith v. Hodges (9) Abbott, C. J., said,* 
no man can insist on a receipt in full of all 
demands, and if a man makes a tender 
of money, insisting at the same time on 
a receipt in full of all demands, I have 
no doubt that such a tender is bad.” In 
Cheminantv. Thornton(lO) a. person called upon 
his creditor, tendered him ten sovereigns and 
said he might take those ten sovereigns 
in full of his demand. It was ruled by 
Abbott, C. J., that the tender “ was not 
good, being made in full of the demand.” 
In Peacock v. Dickerson (11) the debtor offered 
the creditor three pounds, three shillings 
and eight pence in cash, which the creditor 
was willing to take in part, but the debtor 
said that he owed him no more and took 

(8) (1809) 2 Camp. 19; li E. It. 651. 

(9) 1 C. & P.419 

(10; (1825) 2 0. & P. 50. 

(II) (1S25) 2 C. &P. 51. 
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up the money again and would not let 
the creditor take in part. Abbott, C. J., 
said: “This tender is not good, a party 
tendering money should tender it without 
making any terms and should have it 
still open to the one party to say that 
more was due, and to the other that the sum 
tendered was .sufficient.” In Mitchell v. King 
(12) Vaughan, Ik, said: “A tender, to be legal 
tender, must be unconditional. IP the money 
is put down only on a condition that a party 
will take it as a settlement, that is not a 
good tender....A tender clogged with the 
terms that the money is to be taken as a 
settlement is not good." To the same 
effect aie the decisions in Jennings v. 
Major( Id), Suth.h V. J[airkius(l£)> Hastings v. 
Tlmrlejj (15) and Robinson v. Fvrreday (lb). It 
maybe observed, however, with regard to the 
case of ilnshngs v. 7 horley 05) that it was 
subsequently doubted by Lopes, J., in Jones v. 
Bi illgman, (17) and a more liberal view has 
sometimes been taken. In Bowen v. Owen (18) 
a tenant sent a person to his landlord with a 
letter saying "I have sent with the bearer 
a sum of twenty-six pounds, five shillings 

and seven pence to settle one years 

rent of Nant-y-pair" and the bearer 
informed the landlord that he had 
the money with him to pay; but the latter 
refused, saying that there was more than 
that due. The bearer left, but afterwards 
returned and said that he had a few pounds 
in his pocket in addition to the sum named 
in the letter; but the landlord again refused 
saying there was more due. It was argued 
on the landlord’s behalf that these offers, 
coupled with the letter, amounted only to a 
conditional tender and the learned Judge 
who tried the case ruled that that was so. 
But the King's Bench held differently, Earl, 
J., saying, * the person making a tender has 
the right to exclude presumptions against 
himself by saying ’I pay this as the whole 
that is due', but, if he requires the other 
party to accept it as all that is due, 
that is imposing a condition; and, when the 


(12) (1833) <> C. *V l*. -JUT: 10 U. 

( 3) (Is:i7) 8 <\ A I*. 01. 

(14) (Isas> s c. a i’. -:r»o. 

(15) (1838) 8 </. A I*. 57:k 
(1(5» (lHRO) h C. A P. 752. 

(17j (1878) 3!) It. T. TOO. 

(18) (1847) 11 Q. 13 13'*: 17 L. .1. 
U72i 75 It. R.300j ilO -E. R:420, * 


It. 810 . 


Q. 13. 



11 Jur. 


offer is so made, the creditor may refuse to 
consider it as a tender." The cases of 
Strong v. Harvey (19) and Foord v. Roll (20) 
support the same view. But these cases are 
of no assistance to the respondent. The 
fundamental principle which underlies them 
is that the debtor who made the tender 
sought to impose a condition on which, it 
was held, lie was not entitled to insist under 
the law. We need not now consider whether 
the view taken in these cases should be 
applied in similar cases in this country as 
embodying a rule of justice, equity and good 
conscience. In so far as this Court is 
concerned, it was ruled in the case of 
Jngal Torini Pa si v. Kahn ft opal ( haki (21) 
that a tender is not vitiated because a 
receipt is asked. This is in accordance with 
the decision in Jones v. Arthur (22) and 
Richardson v. Jackson (23), though a different 
view has sometimes been taken [Laing v. 
Mender (24), Cole v. Blake (25)]. It 

is plain, in the case before us, that the 
transferee as tenant was entitled, under the 
provisions of the Bengal Tenancy Act, to 
demand a receipt in a particular form. 
When lie tendered the money with a request 
for a receipt in the statutory form, he did 
not seek to impose on the landlord any 
condition on which he was not entitled to 
insist and it follows that the money validly 
tendered was improperly refused by the 
landlord. 

The result is that this appeal is allowed, 
the decree of the District Judge varied and 
the claim for interest disallowed. The 
appellant will have his costs in all the 
Courts, and a self-contained decree will be 
drawn up in this Court. In view of the 
conduct of tlie respondent who has persisted 
in an obviously unfounded and vexatious 
claim, we assess the hearing-fee in tins 
Court at live gold niohnrs . 

Appetd allowed . 

(Iff) (1825) 3 Bing. 301; 11 Moore 72; 4 L. J. 
C. l\ (o. s.) 57; 130 K. R. 530. 

(20) (1842) 2 Bowl, (x.s.) 617; 12 L. J. C. P.2. 

(21) 5 C. L. J. 270 34 305. 

(22) (1M0) 8 Di an). P. C. 412; 50 R. R. 583; 4 Jur. 
850. 

V23) (1841) 8 M. A W. 208; 0 Bowl. F. C. 715; 10 Jj. 
J. Ex. 303. 

(*-4) (1824) 1 C. A P. 2:7. 

(25) (1713) 1 Peake, 238; 3 R. R.OSb 
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ALLAHABAD HIGH COURT. 

First Appeal from Order No. 114 of 1914. 

February 16, 1915. 

Present: —Mr. Justice Chamier and 
Mr. Justice Pig-got t. 

DUNI CHAND— Applicant—Appellant 

versus 

ARJA NAND and another—Opposite Party 

—Respondents. 

Civil Procedure Code (Act I' of 1908 \ 0. XXII, r. 5 
0. XLIII, rule 1 —Order refusing to make a person 
■party to appeal as representing a deceased appellant , 
appeal from, whether maintainable. 

An order dismissing sin application to Le brought 
on record as the representative of a deceased appel¬ 
lant is not a decree and no appeal lies from such an 
order. 

First appeal from an order of the Addi¬ 
tional District Judge of Saharanpur, dated 

19th of May 1914. 

FACTS.—One Jaigopal executed a Wil 
in favour of his daughter’s son, Arja 
Nand, in 1907. On Jaigopal's death Arja 
Nand got possession of the property. 
Nilial Chand, brother of Jaigopal, brought a 
suit against Arja Nand for possession and 
declaration that the Will executed by Jaigopal 
was null and void, as Jaigopal lived jointly 
with him. The Munsif dismissed the suit. 
Nihal Chand preferred an appeal to the 
District Judge. During the pendency of the 
appeal Nihal Chand died leaving behind 
Mnsammat Dakho Kuar as his -widow. 
Duni Chand, who was the son of the brother- 
in-law of Nihal Chand made an application 
to the Appellate Court to be brought on the 
record in place of Nihal Chand, deceased, 
claiming to be liis adopted son. The appli¬ 
cation was opposed by Arja Nand, respondent 
to the appeal. The Additional District 
Judge, after going through the evidence 
produced by the parties on the question 
whether Duni Chand was or was not the 
legal representative of Nihal Chand 
deceased, rejected the application. Duni 
Chand appealed to the High Court. 

Mr. Penneslticor Dayal , for the Respond¬ 
ents raised a preliminary objection that no 
appeal lay from the order passed by the 
lower Court refusing appellant to be brought 
on the record as legal representative of Nihal 
Chand deceased. The order passed by the 
lower Court was one under OrderXXll, 
rule 5, of the Civil Procedure Code. No 
appeal from such an older is provided for in 
Ofder XL111, rule I, of the Code. 


liar Kara in Singh v. Kharag Singh (l), 
Sanhali v. MvrUJhar (2), Bala Bai v. Ganesh 
(3), were discussed. 

Whatever lie the law under the old Code 
of Civil Procedure, there is no doubt that no 
appeal is allowed under Act V of 190S. 

Referring to sections 367 and 588 (18) of 
Act XIV of 1882, it appears that an apppeal 
was expressly provided for from such an 
order under that Act. So the rulings on 
the point under the old Code do not apply to 
the present case. 

Mr. Xihnl Chand, for the Appellant, con¬ 
tended that the order in question must be 
deemed to have been passed either under 
rule 9 or 10 of Order XXI1 of the present 
Code of Civil Procedure. 

As such an appeal lies from the order. In 
case no appeal lies, the case may be taken up 
in revision as the lower Court has acted 
with material irregularity in not bringing 
the appellant on the record. Jf the appel¬ 
lant will not be brought on the record, he 
will he left without any remedy. 

JL DGMRNT.—This is an appeal 
against an order of the Additional Judge 
of Saharanpur, dismissing the appellant’s 
application to be made plaintiff in the 
place of Nihal Singh deceased, the 
original plaintiff. The defendants-respondents 

contend that no appeal lies. In our opinion 

the contention is well-founded. It is not 

suggested that the order amounts to a 

decree as defined in the Code. As an order 

it is certainly not appealable, for it was not 

passed under either rule 9 or rule 10 of 

Order XXII. We were asked to treat 

the appeal as an application for revision. 

We are not prepared to do this. The 

Court below does not appear to have 

acted without jurisdiction or irregularity 

in the exercise of its jurisdiction. Moreover 

Nihal Singh left a widow who appears 

to be his legal representative, if the 

appellant is not the adopted son, and 

who may yet succeed in getting herself 

made plain!iff in place of her deceased 

husband. It may also be possible to 

appeal against the order of the Court 

when passed, dismissing the suit as having 

abated. There ate two .reported..decisions ' 

• « 
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of tin's Court that no such appeal lies, 
but the Bombay and Madras High Courts 
have held that such an order is tantamount 
to a decree and is appealable as such. 

The present appeal is dismissed with 
costs. 

Appeal dissmised. 


MADRAS HIGH COURT. 

Civil Appeal No. 110 of 1913. 
February 11, 1915. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Oldlield. 

R AMANATH AN C HETTY" and others— 
Defendants Nos. 2, 5, 6—Appellants 

vermis 

SUBRAMANIAM CHETTY and another 
—Plaintiffs and Defendant No. 1 — 

Respondents. 

I[iiithi T.nic- Succession certificate—Money due to 
member <>f pant Hindu Jinnil ij— Suit to recover 
Mint,—Succession certificate , if necessary—Adapted son 
—Ancestral property. 

Where one M died leaving a widow and she 
adopted a hoy in pursuance of a power given to 
her to adopt and the adopted son brought a 
suit to recover a sum of money due to his 
adoptive father which he became entitled to by 
right of survivorship: 

I[rid , that lie was entitled to recover the money 
without the production of a succession certi- 
licate. j p. <>90, col. 2. j 

Ancestral property is not taken by an 
adopted son as his father’s heir and he is not 
bound, therefore, to produce a succession certificate 
to recover what is found to he ancestral property. 
[1590, col. 2: p. K91, col. l. j 

Snhnnnani'in ('hefty v. liahl.u Sereai , 20 M. 

2152; 7 M. L. J. 100, Pallamrajn v. Hapanna, 22 M. 3S0, 

followed. 

Pern yya. v. Ahmad Abdul Huhimun S ul, 25 Ind. 
Cas. 20(5; (191 I) M. W. N. (57b 1 h. W. (512; 27 M. L. 
,). 230, not followed. 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Ramiiad, 
in Original Suit No. 3-1 of 1911. 

Messrs. A. Srinivasa Aiyangar and A, 
Krishuastraini Aigar, for the Appellants. 

Messrs. T. Unnyneltnriar and A, Yeukaia- 
roj/dliuh , for the Respondents. 

JUDGMENT.—Defendants Nos. 2, 5 and 
0 the re perse ntatives of one S. A. Snhranm- 
niani Clietty, appeal against the decree direct¬ 
ing them to pay the plaint ill, who claims 
to be the adopted son of one Meyyappa 
Chetty, a sum of Rs. 10,329-3-5 with 
interest. The plaint ill's rase is that Mey¬ 
yappa Chetty entrusted his nephew S. A. 


Subramaniam Chetty, who is described as 
‘a well propertied man” and a money¬ 
lender, with a sum of Rs. 3,812-1-6 for 
investment. Subramaniam Chetty first 
deposited the amount in Keemandan M. 

1\ Firm at Rangoon and afterwards when 
he himself commenced business at Ran¬ 
goon, withdrew the amount from the 
Keemandan M. P. Firm and deposited it 
in his own Rangoon branch. These deposits 
both in the Keemandan Firm and afterwards 
in the S. A. Firm, were made in the names 
of V. M. Rm. and M. Rm. M. which were 
the vitamins of Meyyappa Chetty. May- 
yappa Chetty died and his widow adopt¬ 
ed the plaintiff at the instance of Subrama¬ 
niam Chetty, who told the plaintiff that he 
had got this amount deposited with him by 
Meyyappa Chetty. Subramaniam Clietty 
also is dead, and liis representatives are 
now sued. The defence is that Meyyappa 
Chctti never entrusted Subramaniam Chetty 
with any amount and that the vitamins Y. 
M. Rm. and M. Rm. M. do not represent 
Meyyappa Chetty. The fact and validity 
of the adoption of the plaintiff by the 
widow also are denied. The Subordinate 
Judge has recorded findings in favour of 
plaintiff on all these questions. The defend¬ 
ants appeal. 

We are of opinion that the plaintiff is the 
adopted son of Meyyappa Chetty. Meenakshi 
Achi, the widow, states that she adopted him, 
that the pnngatis of Meyyappa Chetty took 
part in the adoption and that the plaintiff 
has been living with her ever since, as 
her adopted son. She performed the plaint¬ 
iff's marriage as the son of Meyyappa 
Chetty. J\ W. No. 5 is the man who gave 
his daughter in marriage to the plaintiff as 
the adopted son of Meyyappa Clietty and 
got Meyyappa's daughter married to his son 
in exchange. He also says that he was 
present at the adoption. A pumjaU y P. W* 
No. 3, also gives evidence in favour of the 
plaintiff. Subramaniam Chetty \s mother, 
3rd defendant, who died before the trial, 
supported the plaintiff's adoption. She said, 
when examined in a previous case, that the 
plaintiff was the son of Meyyappa Chetty. 
The 5th defendant, an executor, who now 
disputes the adoption, had also described the 
plain!itV as the son of Meyyappa Chetty in 
the same case. He did not go into the 
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witness-box and there is no explanation 
given of the statement made by him at that 
time. P. W. No. 2 who was employed under 
the 6th defendant also says that the 6th 
defendant attended the adoption. Sixth de¬ 
fendant does not deny the statement, he has 
not examined himself. The only evidence 
. against this is that of D. W. JNo. 3 who 
according to the plaintiff’s witnesses, was 
present at the time of the adoption. He is 
the father of the 5th defendant to whose 
admission in a previous suit we have already 
referred. His granddaughter is married to 
the 2nd defendant who is alleged to be 
the adopted son of Subramaniam Chetty, 
and the Judge says that from the way in 
which he gave his evidence he has no 
hesitation in concluding that he is unreliable. 
It is argued that the other pungalis who are 
admitted to have been present have not been 
examined and that the mnri which is admit¬ 
ted to have been written at that time has 
not been produced. It is not shown with 
whom the wuri is, and it was open to the 
defendants to examine the pungalis. We 
think that the evidence of the witnesses who 
were present at the adoption, the acquiescence 
of the pungalis and treatment of the plaintiff 
as the adopted son of Meyyappa Chetty by 
the persons interested are sufficient to prove 
the adoption. 

It is then argued that the adoption is 
invalid as it is not shown that the widow 
had authority to make the adoption. She 
proves that her husband had authorised her 
to make the adoption. Her husband’s 
directions on his death-bed to his relative 
and pungalis that they should see the 
, adoption carried out need not be treated, as 
contended by the Vakil for the appellants, as 
a joint authority in favour of the wife and 
all these pungalis to make such an adoption. 
It was also said that there is no evidence of 
the giving and taking in adoption. We 
think the evidence clearly proves that there 
was an authority, a gift and an acceptance. 
We hold accordingly that the plaintiff is 
the adoptive son of Meyyappa Chetty. 

The next question is whether Meyyappa 
Chetty deposited the amount, as alleged, 
with Subramaniam Chetty. S. A. Sub- 
ramanyam Chetty was apparently a wealthy 
man. Exhibit A series clearly show that he 
deposited a sum of Rs. 3,500 as alleged by 


the plaintiff with the Keemandan M. P. Firm 
at Rangoon on 16th September 1895. Exhibit 
A6 shows that the amount belonged to V. M. 
Rm. It was deposited by Subramaniam 
Chetty in that name, so that Subramaniam 
Chetty alone might operate on that account 
though the money really belonged to V. M. 
Rm. It is also proved that S. A. Sub¬ 
ramaniam Chetty withdrew the amount 
from Keemandan M. P. Firm and deposited 
it in his own firm when he opened a branch 
at Rangoon («ee Exhibit A); and his own 
accounts also show that the deposit was made 
in the name of V. M. Rm. as the money 
belonged to the person who was represented 
by that vilasam. 

The question that arises for decision then 
is whether V. M. Rm. represented Mayyappa 
Chetty, the plaintiff’s adoptive father. It is 
not argued in appeal that M. Rm. M. is 
not a vilasam of Meyyappa Chetty. P. W. 
No. I, who was a clerk under Subramaniam 
Ch j tty, and after his death under the 6th 
defendant, states that V. M. Rm. represented 
Meyyappa Chetty and that the latter’s money 
was deposited with Subramaniam Chetty’s 
Rangoon firm. He was not put any question 
in cross-examination in respect of the deposit. 
P. W. No. 2 who was a clerk under the 6th 
defendant also says that V. M. Rm. refers to 
Meyyappa Chetty. He states that he wrote 
the letter, Exhibit D, to the dictation of 
defendants Nos. 5 and 6. These persons 
who now dispute the plaintiff’s claim were 
executors under the Will of Subramaniam 
Chetty and they stated in that letter 
according to the appellant’s construction of 
it that the deposit to the credit of V. M. Rm. 
related to Subramaniam Chetty’s maternal 
relative but according to the plaintiff the 
letter shows that the money belonged to 
Subramaniam Chetty’s maternal uncle, i.e., 
Meyyappa Chetty. We attach no weight to 
the contention of the appellants that this 
letter is not sufficient to prove an admission 
that the money belonged to Meyyappa Chetty 
as it only states that it belongs to a 
relative in the maternal line. Assuming 
that the term is vague enough to suggest 
only a. maternal relative and not the 
maternal uncle, the defendants do not say 
who that relative is. The 6th defendant 
does not deny the genuineness of Exhibit 
D, nor does he explain -to whom it refers 
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We are, therefore, of opinion that Exhibit 
D was intended to refer to Mayyappa 
Chetty. P. W. No. 3 who like Mayyappa 
Chetty belonged to varivayal family, also 
says that V. M. Rra. refers to Mayyappa 
Chetty. We are, therefore, of opinion that 
the plaintiff’s contention that V. M. Rm. 
refers to Meyyappa Chetty is proved 
and that he is entitled to the amount 
deposited under that vilasam. 

The next question is whether the suit 
is barred by limitation. It is said that 
the accounts show that the deposit was 
made not payable on demand but for 
periods of two months. In support of this 
contention, reliance is placed on the entr.es 
which calculate interest at thavanai rate, 
and it is argued that thavanai means that 
the amount is deposited for a period of 
two months and it would be unreasonable 
to hold that the person is entitled to draw 
interest which prevailed for a period of 
two months unless the Chetty had security 
of the use of the money for the same 
period, and that Article 60 of the Limita¬ 
tion Act which only applies to deposits 
payable on demand, does not, therefore, 
apply. On behalf of the plaintiff it is con¬ 
tended that thnvanai. does not indicate 
that the amount is deposited for two 
months, but that it only shows that interest 
is calculated at a certain rate which 
prevailed for a period of two months. This 
contention was not raised in the Court 
below. But we think that it is unnecessary 
to determine the meaning of the term, as 
there is sufficient evidence in the case to 
show that the deposit was payable on 
demand and that it was not made for a 
period of two months. We have already 
stated that what Meyyapa Chetty probably 
did was to deposit the money with Sub- 
ramaniam Chetty to deal with it in any 
way he liked, and there is no evidence 
as to what instructions were given by 
Mayyappa Chetty. The probabilities are that 
he left it to Subramaniam Chetty to 
utilise it in the way most profitable to 
Mayyappa Chetty. Subranmniam Chetty 
deposited it with Keemandan M. P. Firm 
at Rangoon on his own responsibility. 
That deposit was proba.bly for fix«d 
periods of two months and a suit against 

Kawnandan M. P. Firm might probably^not 


be governed by Article 60 of the Limitation 
Act. Afterwards Subramaniam Chetty 
withdrew it and deposited it with, his 
own Rangoon branch. The accounts, were 
rendered in the first instance to S. C. 
They show that the deposit was made *Onr 
Maral V. M. Rm”. or in other words, it 
was Subramaniam Chetty himself and not ' 
Meyyappa Chetty who deposited it in the 
Rangoon branch; Chokalingam Chetty who 
was the agent at Rangoon, states that 
instructions to pay thavanai interest were 
given to him by the principal, i. e., by 
Subramaniam Chetty. The evidence, there¬ 
fore, does not show that Mayyappa Chetty 
deposited the amount with Subramaniam 
Chetty on what are called thavanai con¬ 
ditions. It only shows that Subramaniam 
Chetty directed his firm at Rangoon to pay 
interest to V. M. Rm. at the thavanai rate. 
We have already pointed out that the 
probabilities are that Meyyappa Chetty 
would not have imposed any conditions to 
Subramaniam Chetty as to how the money 
was to he utilised, but that he would 
have left the matter entirely to his dis¬ 
cretion. The presumption, in these circum¬ 
stances, is that the money was payable 
to Subramaniam Chetty to Meyyappa 
Chetty on demand. If Article GO applies, 
it is conceded that the suit is not barred by 
limitation. 

It was also argued before us that- the plaint¬ 
iff is not entitled to recover the amount 
without producing a succession certificates 
and the decision reported in Perayya v. 
Ahmad Ahdul Pahiman Sait (1) is relied 
upon. That decision was based upon a 
judgment in Venkataramanna v. Venkayya 
(*2) which has been subsequently overruled 
[see Subrnmaninn Vhetti v. Jlakku Servai (3), 
Pallam JRaju v. Papnnna (4) J. Theattentnn 
of Ibo learned Judge in the Madras Week¬ 
ly Notes case was not apparently drawn 
to these decisions. It was also contended 
that the plaintiff who was adopted only 
after the death of Meyyappa Chetty did 
not take the property as a co-parcener by 
survivorship. It is quite clear that ancestral 

(0 25 Tad. Cas. 206; (1014) M. W. X. 671; l L. W. 
612: 27 M I.. '.236. 

(2» 14 V. 377. 

(3) 20 M. 232; 7 M. L. J. 100, 

(4) 22 M. 3§0, 
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property is not taken by an adopted son 
as his father's heir and is not bound, 
therefore, to produce a succession certificate 
to recover what is found to be ancestral 
property. 

For these reasons we confirm the decree 
of the lowor Court and dismiss the appeal 
■with costs. The memorandum of objections 
also is dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 81 of 1914. 

March 13, 1915. 

Present Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Tudball. 

MEHDI HASAN— Defendant— 

Appellant 

versus 

BACHA PANDE —Plaintiff—Respondent. 

Pre-emption—Suit by preferential claimant brought 
after decree obtained by remote claimant —Limitation . 

A lease of some property was executed on 27th June 
1910. A remote pre-emptor brought a suit on the 
31st of March 1911 and obtained a decree on 18th 
of September 1911. After the decree a preferential 
claimant brought a suit for pre-emption, against th* 
defendant who had obtained the decree, on 31st May 
1912: 

Held, that the suit was barred by limitation. 

Raj Narain Rio v. Dunya Pande, 5 Ind. Cas. 527; 
7 A. L. J. 259; 32 A. 340, distinguished. 

First appeal from an order of the District 
Judge of Azamgarh, dated the 18th March 
1914. 

FACTS.—A lease of certain property was 
executed on the 27th of June 1910. Mehdi 
Hasan brought a suit for pre-emption on the 
31st of Marcli 1911 and obtained a decree 
on the 18th of September 1911. After the 
decree Bacha Pande brought the present suit 
for pre-emption against Mehdi Hasan on the 
ground that he had a preferential rights to 
pre-empt. The first Court dismissed this 
suit as barred by limitation but the lower 
A ppellate Court reversed the decision of the 
Court of first instance and remanded the suit. 
The defendant thereupon appealed to the 
High Court against the order of remand. 

Mr. Safi-uz-za an, for the Appellant. 

Mr. Xurmadeshurar Prasad Vpadhyn , for the 
Respondent. 

JUDGMENT.—This appeal anVes out of a 
Buit for pre-emption. The alienation com- 


KlSHAN DAI V. RAM KTSHtfN. 

plained of was made on the 27th of June 1910 
to a stranger. Theappellant-defendant brought 
a suit on the 31st of March 1911 and 
obtained a decree for pre-emption. The 
present suit was not instituted until the 
31st of May 1912, that is to say, long 
after limitation expired, in respect of the 
same alienation which gave rise to the alleged 
right of pre-emption. It is perfectly clear, 
therefore, that the present suit is barred by 
limitation. Reliance is placed upon the 
case of Raj Xarain Rat v. Dunya Pande 
(1). The facts in that case were quite 
different. There the plaintiffs had 
brought the suit for pre-emption well within 
the year after the alienation had been 
made. It was true that in the meantime 
another party had got a decree. The Court 
held that the suit being within time and the 
plaintiff not being a party to the suit in which 
the decree for pre-emption had been made, 
the plaintiff was not bound by that decree. 
In our opinion the decree of the Court of 
first instance dismissing the plaintiff’s claim 
was correct and ought to be restored. 
We allow the appeal, set aside the decree 
of the Court below and restore the decree 
of the Court of first instance with costs in all 
Courts. 

Appeal allowed, 

(1) 5 Ind. Cas. 527; 7 A. L. J. 259; 32 A. 340. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Revision Petition No. 41 of 1913-14. 

November 18, 1914. 

Present :—Mr. Tweedy, S. M. and 

Mr. Holms, J. M. 

Muscnnmat KlSHAN DAI —Applicant 

versus 

RAM KISHUN— Opposite-Party. 

Agra Tenancy Act (II of l 901), s. 11 —Occupancy 
right , acquisition of—Period oj lease in contravention of 
Act , exclusion of. 

Where a tenant had been in possession of aland for 
eleven years when the Agra Tenancy Act came into 
force and then sublet it in contravention of the 
provisions of the Tenancy Act: 

Held, that the tenant did not acquire the right of 
occupancy and that the whole period of sub-lease 
wli *n it exceeded one year was to be excluded and, 
no' only the period of sub-lease less tlio first year, fn 
691, cql. j.] • 
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Application for revision of an order of 
the Commissioner of the Allahabad Division, 
dated the 27th January 191k 

JUDGMENT. 

Holms, J. M. —This seems to me to 
be a case in which the Commissioner lias 
failed to exercise the jurisdiction vested 
in him by law and not to have considered 
the somewhat intricate legal points which 
have arisen in this case. The material part 
of his judgment is only an assertion that 
it is clearly proved that the present res¬ 
pondent has occupancy rights in the land 
in suit. There is nothing to show that 
the Commissioner applied his mind to the 
consideration of the question which arose. 
The applicant informs me that the Comis- 
sioner- did not send for the record, and 
this is not denied Ly the respondent. The 
result, has been that a mistake in law 
made by the Assistant Collector has not been 
corrected. 

Upto the beginning: of 1 JO9 Fash\ the 
year in which the present Tenancy Act 
came into force, the respondent even with 
the benefit of Selected Decision No. 4 of 
1900 only eleven years to count to his 
occupancy rights. Since then the land 
has been sublet by 1 ini and under the 
proviso of section 11 of the present Tenancy 
Act any time for which the land has been 
sublet in contravention of the provisions of 
the Act should be excluded. Respondent 
urges that as a sub-lease for the first 
year, if it stood alone, was legal, lie Wing 
then a non-occupancy tenant, that this 
one year should not he excluded in com¬ 
puting the period of twelve years necessary 
fora right of occupancy. Illustration (n) of 
section 11 seems to he absolutely clear 
on this point. Under it the whole period 
of sub-lease when it exceeded one year, 
when given by a non-occupancy tenant, 
was excluded and not only the perh d of 
sub-lease less the first year. In this view 
the respondent has not acquired occupancy 
rights. 

1 would, therefore, set aside the orders 
of the lower Courts and decree the suit 
for ejectment, the respondent paying costs all 
through. 

Tweedy, S. M. -I concur. 

Application allot cal. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. ‘3951 ok 1912. 

June 9, 1914. 

Present:— Mr. Justice Fletcher and 
Mr. Justice Richardson. 

ESAHUQ CHOWDHURY and another— 

Plain t i ffs — A ppe l lants 

versus 

Stimuli ABKDANN1SSA BIBI and others 
— Defen pants— R f.spon dents. 

Muhammadan Laic—Gift made in lint of dower — 
Death-bed illness — Gift, principles of, applicability of. 

I The provi>ioiis of the Muhammadan Law applicable 
to gifts made by persons labouring under a iatal dis¬ 
ease, do not apply to a so-called gift made in lieu of a 
dower-debt which is really of the nature of a sale. 

[p. (iV)H, eol. k] 

Ghnlnm Mustafa v. Hunnat, 2 A. 854; Abbas Ali V. 
Karim llakhsh , 4 Jnd. Cus. -UK5: 13 CWY.N. UK>. Khamr - 
unnisa v. Shah liazaiath $nib> 12 lud. Cas. 457; 
(101 •) 2 M. W. N. 112; 21 M. L. J. 058, followed. 

Appeal against the decree of the Subordinate 

Judge, second Court, Burdwnn,dated the 23rd 

of September 1912, affirming that of the 

Munsif, first Court, Bind wan, dated the 

17th of January 1911. 

Balms Dtcarka Nath Cliakrawarti ., Bepin 

B'ltari Ghosh and Peary Mohan Chatterji , for 

the Appellants. 

Dr. Rash Bchary Ghosh and Baba Probod U 
Chandra Dutta , for the Respondents. 

JUDGMENT. 

Fletcher, J.—This is an appeal from 
a judgment of the learned Subordinate 
Judge, second Court of Burdwan, dated the 
23rd September 1912, affirming the decision 
of the Munsif. The suit was brought by 
the plaintiffs for a declaration flint the 
kobab.i set up by the defendant No. 1 
was collusive and invalid and not 
binding upon them. The question that we 
have got to decide lies within a narrow 
compass. The defendant No. 1 is the 
widow of a Muhammadan gentleman. This 
Muhammadan gentleman had agreed to pay a 
certain sum as dower to the said defend¬ 
ant. The dower »\as deferred dower ; 
but it is the common case, and so found 
by the learned Subordinate Judge that a 
portion of the dower was outstanding at 
the date of the execution of the kobaln in 
question. The deceased gentleman executed 
a conveyance of this property to the defend¬ 
ant in satisfaction of her dower-debt. A 
question has been raised before us whether 
the principles of tho Muhammadan Law with 
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reference to the death-heel illness "which 
apply to gifts apply also to a sale -when 
the sale is for dower-debt. The matter 
is not res Integra. The very matter lias 
already been dealt with in the Allahabad 
High Court: [See Ghnlam Mustafav TIurmat 

(1)] where the learned Judges held that the 
provisions of the Muhammadan Law appli¬ 
cable to gifts made by persons labouring 
under a fatal disease, do not apply to a 
so-called gift made in lieu of a dower- 
debt which is really of the nalure of a 
sale. That case is exactly on all fours 
with the present and it has been followed 
and approved of both by this Court and 
the Madras High Court. See Abbas Ali v. 
Karim Bahhsh (2) and Khamrumtisa v. Shah 
Hazarath Sail) (3). We are of opinion that 
that decision in Ghnlam M ust at a v. Hnrwat 
(1) is correct and we think we ought to follow 
the same. It does not seem to us from a 
perusal of the books that have been handed 
up to us in the course of the argument 
that the principles relating to a gift apply 
to a transaction such as the one that is 
new before us. In our opinion the learned 
Judge of the lower Appellate Court came 
to a correct conclusion. The present appeal, 
therefore, fails and must be dismissed with 
costs. 

Richardson, J.—I agree. ’Case XII, page 
177, of Macnaughten’s Muhammadan Law, 
appears to be distinguishable from the present 
case inasmuch asit is not stated there that the 
sale was in consideration of a dower-debt. 

Appeal dismissed. 

(D 2 A. 854. 

(2) 4 Tud. Cas 466; 13 C- W. X. 160. 

(3) 12 Ind. Cas. 457; 21 M. L. J. 958; (1911) 2 M. 
W. N. 412. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal No. 43 of 1913-14. 

December 3, 1914. 

Present'. —ATr. Holms, J. M. and M v . 

Campbell J. M. 

The MAHARAJA or BENARES— 

Appellant 

versus 

YIJAI NARAIN SINGTI and others— 

Respondents. 

Agra Tenancy Act (II of 190 \), s. m-Ejectmen 

suit—Proprietary title pleaded—Appeal. 


When a defendant in nn ejectment suit pleads that 
lie is in possession not as a sab-tenant of the 
plaintiff hut as a proprietor holding the plot as his 
Ihudlasht a question of proprietary title is in issue 
and an appeal lies to the District Judge. 

* 

Second appeal from the order of the 
Commissioner of the Benares Division, 
dated 17th March 1914, in the case of eject¬ 
ment. 

JUDGMENT. 

Holms, J. M.— The only ground urged 
is that as a question of proprietary title was 
in issue, no appeal lay to the Commissioner. 

In the Full Bench ruling, Bindeshwari 
v. Golul (1), the High Court held that, 
when a defendant in an ejectment suit 
pleaded that he was in possession, not as 
a sub-tenant of the plaintiff but as a 
proprietor holding the plot as his hhud 
hash f, a question of proprietary title was 
in issue and the appeal lay to the District 
Judge. The Board had before this follow¬ 
ed a previous decision of the High Court 
of 2Sth June 1912 to the contrary. In a 
recent case, however, which came before 
me, the present Board followed the Full 
Bench decision of 1914. Following this, the 
appeal should have been to the District Judge 
and not to the Commissioner. 

Respondent urges that as this point was 
not taken before the Commissioner it cannot 
he inien now. The latest decision of the 
High Court to which I have been referred 
in Genda v. Snhh JSath Bat (2), does not 
support this contention. The reason why 
the point was not taken before apparently 
was that the Full Bench ruling had not 
then been published. 

I would, therefore, set aside the order 
of the Commissioner and direct that the 
memorandum of appeal be returned for 
presentation to the District Judge. Parties 
will bear their own co<4s in both Appellate 
Courts. 

Campbell, J. M.— I agree. 

Order set aside. 

(1) 22 Ind. Cas. 964: 12 A. L. J. 251; 36 A. 183. 

(2) 30 A. 25; 4 A. L. J. 680; A. 'V. N. (1907) 271. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 13 of 1914. 

December 11, 1914. 

Present: —Mr. Justice Ay ling and 
Mr. Justice Sadasiva Aiyar. 

VENKATACHELA PILLAI and others— 

DEFENDANTS - APPELLANTS 

versus 

RANGA PILLAI and others—Plaintiffs 

Respondents. 

Jdieil Proeednre Code (Art \' of 1008), (J. XLI, rr. 
27, 83— A ppettate Court, powers of-—Reception of 
additional endencc—''Substantial cause,' meaning of 
Errors in. decree — High Court , power of, to correct in 
absence of some of the pa sties. 

An Appellate Court is entitled to receive additional 
evidence if it thinks necessary to do so in the 
interest of justice, [p. (394, col. 2.j 

The disability to produce documents in the first 
Court for causes not due to fault or negligence of the 
party is “substantial cause" within the meaning of 
Order XLI, rule 27 (M, of the Code of Civil Pro. 
cedure, tor admission of such evidence, [p. Pil l, col 

-•j 

A High Court is entitled to correct errors in the 
decree of a lower Court even if some of tin* parties 
a.c not present before it in appeal. p. 693, col. i. 

Kessoirji Issue v. limit Indian Peninsular Railway 
Company, 31 H. 381 (l\ <\) ; 11 C. W. N.721; (3 C. L. 
J. 5; 4 A. L. J. 4(31 ; 2 M. L. T. 433: 9 Horn. L. It. (371; 
1/ M. L. J. 34/; 34 I. A. 113; Krishnama Chariar v. 
Sarasimlta Chariar, 31 M. 114; 3 M. L. T. 308; 

Andiappa Pillai v. J luthuhnmara Tlwean, 14 lnd. 

Cas. NO; (1012; M. W. N. 130; 11 M. L. T. 241; 3(3 
Al. 477; Rcddibhotfa Kameswara m uni v. Bezwada 
Chela put hi, 2(3 lnd. Cas 30; (1014) M. \Y. N. 8(31; 
Kalka Singh v. Bharat Singh, 12 lnd. Cas. 332; 
14 0. C. 32/ ; Shea Smgh v. Raghubans Kunirar, 2/ 
A. (334, 13 iM. L. J. 332 ; 0 C. NV.'x. 1009; 2 C. L. J. 
104; 8 0. C. 317, followed. 


Second appeal against the decree of the 
District Court of Chingleput, in Appeal Suit 
No. 7 of .1911, prel erred against that 
of the Court of the District Munsif of 
Conjeevaram,in Original Suit No. 255 of 19U9. 

Mr. T. V. V enkat rama Aiyur, for the Appel¬ 
lants. 

Messrs. T. B. Venkatarama Sustri and 
A. ft. V iswanadha Aiyar, for the Respond¬ 
ents. 


JUDGMENT.—The learned District Judge 
has found mainiy on the strength of a docu¬ 
ment, Exhibit M, which was received in 
evidence by him on appeal that the plaintiffs 
(respondents) have proved that they were 
the nearest reversionary heirs of the deceased, 
Dcvarnja Pillai. It is contended by Mr. T. 
V.Venkatarama Aiyer for the appellants (who 
are most of the alienee-defendants) that 

tJiat document was wrongly admitted 


in evidence and reliance is placed on 
Kessowji Issitr v. Great Indian Peninsular 
Bait way Company (1) and Krishnama Chariar 
v. Narasimha Chariar ( 2). 

The decision of their Lordships of the 
Privy Council in Kessowji Issitr v. Great Indian 
Peninsular Railway Company (l) was consider¬ 
ed in several later cases in this Court. It is 
necessary, however, to refer only to Andiappa 
Pillai v. M nthukumara Thevan (3), Second 
Appeal No.819 of 1911 and Subha Xaidu 
v. Et him jam mal (4) and Peddibotla Karnes - 
waramma v. Bezwada Chelapathi (5). 
In all fhese cases, it was held that 
when the Appellate Court wishes to admit 
fresh evidence in order to enable it tp 
pronounce a judgment to the satisfac¬ 
tion of its own mind, there is nothing in 
Kessowji Issur v. Great Indian Penin¬ 
sular Railway Company (1) to pre¬ 
vent its doing so. It lias been further 
observed in some of these later cases that 
the expression “for any other substantial 
cause" in Order XLI, rule 27, (old section 
568) gave further power to the Appellate 
Court to admit fresh evidence on the same 
grounds as would justify the Court of tirsfc 
instance in granting a review. That the 
di>c<wery, after the tiling of the appeal of 
fresh evidence not known to and not available 
to the appellant after due diligence in the 
first Court is such substantial cause and 
that such evidence could be admitted at the 
hearing of the appeal has been also decided 
in Kalka Singh v. Bharat Singh (6) and 
that view is supported by the decision of 
their Lordships of the Privy Council in 
Shea Singh v. Baghubans Kunwar (7), their 
Lordships having approved in that case of 
the reception of such fresh evidence by the 
Appellate Court notwithstanding the argu¬ 
ments addressed to them that the reception 
of such evidence was improper. 

In the present case reading the ji\dgmeut 
of the learned District Judge as a whole, we 

are satisfied that Exhibit AI was admitted by 

(1) 31 B. 381 ; II C. W. N. 721; 6 C. L. J. 5 
2 M.L. T. 435; 9 Bom. 1,. R. 671; 17 M. L. J. 317; 
4 A. L. J. P: 1; 84 1. A. 115 (P. C.). 

(2) 31 M. 114 ; 3 M. L. T. 308. 

(3; 14 1ml. Cas. 140; (1912) M. W. N. 450; 11 
M. L. T. 241 ; 36 M. 477. 

14) 28 I nil. Cas. 640. 

(5) 26 lnd. Cas. 50; (1914) M. W. N. 864. 

(6) 12 lnd. Cas. 332; 14 O. 0. 327. 

(7) 27 A. 634 ; ]f> ai. 1/. J. 852; 9 C.W. N. 1001; 2 
C.ii. J. 194 i bQ.C.317. 
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him during the hearing of the appeal 
for substantial cause ” because he was 
satisfied that the plaintiffs were unable to 
produce it in the Court of first instance 
through no fault or negligence of their own. 
The learned district Judge, no doubt, does 
not refer expressly to the plaintiff’s negligence 
not having been the cause of their ignorance 
of the existence of Exhibit M till after the 
decision of the District Munsif was pronounced, 
but having regard to the learned Judge’s 
refusal to allow the plaintiff to produce 
another document as evidence before him 
on the ground that the plaintiffs were negli¬ 
gent in not having filed it before the Munsif, 
we think that he allowed Exhibit M to be 
produced in appeal because he was satisfied 
that the plaintiffs were not guilty of negli¬ 
gence in not having produced this particular 
document before. In the case in Krinhnania 
Chariar v. Narasimha Chariar (2) the addi¬ 
tional evidence was apparently allowed by the 
Appellate Court in the very same irregubr 
manner which was pointed out by their 
Lordships of the Privy Council in Kessowji 
Issur v. Great Indian Peninsular Railway 
Company (1) as not permitted by law and 
hence that decision is not relevant. 

The other questions argued before 
us are either questions of fact or 
points not taken up in the grounds of 
second appeal and we cannot entertain them. 

There are, however, certain minor errors 
which have crept into the decree of the 
District Court (one of these minor errors 
also appears in the judgment) and we are 
entitled to correct them under Order XLI, 
rule 33, even if some of the parties are not 
bef)re us or have not appealed. These 
errors relate to the properties alienated to 
the defendants Nos. 2 to 9, 11, 12 and 16. 
As these alienations have been declared by 
both the Courts to be binding on the 
plaintiffs, the decree of the District Court 
will be modified by removing the words 
beginning with that the plaintiff do pay 
Rs. 120 ” up to the words ‘ hereunder ” 
the words “ subject to the above limita¬ 
tions” and the words after removal of the 
houses ” up to the figures 11 and 12 ” and 
by irserting the words other” between 
“ the ” and “suit properties.” 

The appellants will pay three-fourths of 
plaintiff’s costs and bear their own. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 12S2 of 1912,] 

November 12, 1914. 

Present: —Mr. Justice Chevis and Mr. Justice 

Shadi Lai. 

HARI RAM AND OTHERS— PlAF STIFFS— 

Appellants 


re r sits 


ALLAH DITTA and others—Defendants— 

Respondents. 

Punjab Pre-emption Act (ll of 1905), a. 11, proviso 
— Sale to subsequent vendee — Limitation— Record —- 
Mutation register —Arora tribe—Residence in Pie same 
village not a sine qua non for success. 

The period of limitation in a pre-emption suit 
against the subsequent vendees is six years from 
the dat 3 of the sale in their favour, [p. 696, col. I.] 

Kirom Did v. Ali Muhammad. 18 In I. Cas. 70; 31 
P. It. 1913 ; 2S P.W. It. 1913; 61 P. L. R. 1913 {F.B.), 

fallowed. 

Under the proviso to section 11 of the Punjab 
Pre-emption Act, 1905, the law does not make 
residence in the same village a sine qua non for 
success in a pre-emption suit and hence, in the 
case of a sale by one Arora , another Arora residing 
in a different village may be regarded as a member of 
the same tribe with the vendor, [p. 6LH, col. l.j 

Mo'ojhu Ram v. Memjhn Ram , 2 Ind. Uf«s. 938: 6i P 
R. 1909; 63 P. L. It. 1909; 83 P. W. R. 1909, referred 
to. 


A mutation register is a record within the 
meaning of the proviso to section 11 of the Punjab 
Pre-emption Act, and where a jamnbandi has 
been destroyed, the Court will presume, under section 
1 4 of the Indian Evidence Act, that proper entries 
in pursuance of the mutation order must have been 
made in the jamabandi. [p. 696, col. 2.] 


Second appeal from the decree of the 
Divisional Judge, Multan, dated the 13th 
of April 1912, affirming that of the District 
Judge, Multan, dated the 21st of August 

1911, dismissing the claim. 

# 


Rai Bahadur Pandit Shea Narain , for the 

Appellants. 

Mr. Fazal Ilahi , for the Respondents. 


JUDGMENT.—The facts of this case are 
that one Atma Ram sold, on the 23rd 
November 1909, the land in dispute to 
defendants Nos. 1 to 3, who in turn sold 
one-third of it to Muhammad Yar, Ilahi 
Bakhsli and Allah Diwaya, by a deed exe¬ 
cuted on the 11th April 1910 and register¬ 
ed on the 22nd July 1910. The plaintiffs 
brought the present suit for pre-emption 
on the 26th July 1910, hut did not 
implead the second vendees until the 20th 
January 1911. On these facts, the learned 
Divisional Judge has held that the plaintiffs’ 
suit was barred by limitation against the 
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subsequent- vendees and, as the transaction 
was an indivisible one, it was also barred 
against tbe original vendees. He has also 
found that the plaintiffs did not fulfil the 
requirements of the second part of the 
proviso to section 11 of the Pre-emption 
Act. These are the only two points which 
require determination in the appeal, and 
after hearing arguments on both sides 
we are of opinion that the vew taken by 
the Divisional Judge is incorrect and that 
this appeal must succeed. 

The question of limitation is concluded 
by a Full Bench judgment of this Court 
reported as Kamni Dad v. Alt Muhammad (l), 
which lays down that the period of limita¬ 
tion in a suit against the subsequent 
vendees is six years from the date of 
the sale in their favour. The present suit 
is, therefore, clearly within time and in 
this view of the case, the question as to 
the applicability of the rule against the 
splitting up of a bargain does not arise. 

The second point which we have to 
decide is whether the plaintiffs have fulfilled 
the two conditions prescribed by the pro¬ 
viso to section 11. It is clear that they 
and the vendor are both Amnia and are 
consequently members of the same tribe. 
It is true that the plaint ills do not reside 
in the village of the vendor, but the law 
does not make residence in the same village a 
sine qua non for success in a pre-emption 
suit. The observations in }fang ha linni v. 
Mengha Ham (2), relied upon by Counsel 
for the respondents, do not, in our opinion, 
lay down the rule that, in the case of a 
sale by one Aronr, another Amra residing 
in a different village cannot bo regarded 
a member of the same tribe with the 
vendor. The language of the section is 
perfectly plain and unambiguous and we 
cannot import into it words which are not 
to be found there. We must, therefore, 
agreo with the Divisional Judgo that the 
pre-omptors and tho vondor are members 
of the same tribe. 

As regards the second part of the pro¬ 
viso, tbe learned Divisional Judgo lias 
decided that the plaintiffs have failed to 


(1 j 18 Iiul. Cas. 70; 31 1\ R. 19:3; 23 1\ W. 
1913; O' V h 11. 1913 (F. H.) 

(2) 2 Inch Cns. 938; 92 1\ 11. 1909; 03 P. L. 
JU09; 33 P. \V. 11, 1909. 




satisfy tbe twenty years’ rule contained 
in that proviso. We think this finding is 
elit rely erroneous. It is clear that the 
plaintiffs’ father, Wasu Ram, purchased a 
plot of land in this village and that mutation 
in his favour was attested on the 9th 
September 1889, more than twenty years 
prior to the date of the sale. A mutation 
register is certainly a record within the 
meaning of the proviso and the plaintiffs’ 
father was, therefore, recorded as an owner 
in 18*9. Tbe jamabandis of 1SS9-90 have 
been destroyed but we have no hesitation 
in presuming, under section 114 of the 
Indian Evidence Act, that proper entries 
in pursuance of the mutation order must 
have been made in the jamabandi . The 
sole reason why the learned Divisional 
Judge has decided against the plaintiffs is 
that they have not proved the allegation 
that the jamabamti of 18S9-90 has been 
destroyed. We, however, see no difficulty 
in believing the statement of the plaintiffs 
on this point. There is no motive on their 
part for withholding the document if it 
was in existence, and the defendants have 
not shown that it does exist and contains 
no entry in favour of Wasu Ham. We 
must, therefore, bold that the plaintiffs 
had, in the name of their father, been 
recorded as owners for twenty years prior 
to the sale and that they have satisfied 
the requirements of the proviso. It is not 
disputed that they have been recorded as 
owners since tbe date of the sale. 

Tho result is that we accept the appeal, 
set asido the decrees of the Courts below, 
and remand tho case under Order XLI, 
rule 23, for decision on other issues which 
have not. been disposed of by both the 
Courts. The Court-fee on the memorandum 
of appeal in this Court shall be refunded, 
and other costs shall be costs in the eauso. 

Appeal accepted. 
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KALANIAPPA CHETTY V. RANGACH ARIAR. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 628 op 1913. 

September 30,1914. 

Present :—Mr. Justice Hannay. 

PALANrAPPA CHETTY alias 
KUSALAVAN CHETTY- Plaintiff- 

Petitioner 

versus 

RANGACHARIAR —Defendant— 

Respondent. 

Contract Act (IX of 1872J, ss. 69, 70 —Purchaser of 
equity of redemption , payment by, of amount not 
charged on mortgaged property — Contribution , right of 
—Liability when arises—Benefit—Opportunity to accept 
or reject benefit. 

A purchaser of the equity of redemption who pays 
off at the time of redemption of the mortgage the 
amount of a bond not charged on the mortgaged pro¬ 
perty, cannot be said to be interested in the pay¬ 
ment of that amount within the mcaniug of section 
69 of the Contract Act so as to be entitled to recover 
the amount from the mortgagor, [p.698, col. 1.] 

In order to enable a party to recover money paid 
by him to another under section 70 of the Contract 
Act, it is necessary that the party sought to be made 
liable must not only have benefited by the payment 
but must also have had the opportunity of accepting 
or rejecting such benefit, [p. 60S, col. I.] 

Petition, under section 25 of Act IX of 
1887, praying the High to revise the decree 
of the Court of the Subordinate Judge of 
Tanjore, in Small Cause Suit No. 1816 of 
1912. 

FACTS appear from the following extract 
(para. 4) from the judgment of the lower Ap¬ 
pellate Court: 

The defendant and his brother had executed 
a registered othi for their lands to one Rama- 
swami Thevan on 7th August 1892for Rs. 882. 
Exhibit B (7). On the 6th April 1901, the 
defendant executed a bond, Exhibit A, for 
Rs. 200 to Ramaswami Thevan agreeing to 
discharge the debt due thereunder when the 
othi was redeemed. Defendant and his brother 
sold the equity of redemption to the plaint¬ 
iff’s father on the 16th May 1909 (Exhibit 
C) In it they directed the vendee to pay 
the othi amount to the mortgagee. Nothing 
•was stated in it about the payment of the 
debt due under the bond (Exhibit A). It 
appears, from the evidence that when the 
plaintiff’s mother offered to redeem the 
othi, Ramaswami Thevan refused to receive 
the othi amount unless the amount of 
Exhibit A also were paid to him. She paid 
both the othi amount and also the amount 
clue under Exhibit A to. Ramaswami Thevan 
on the 18th November 1909. (See endorse¬ 


ments, Exhibits A (1) and B.) The plaint 
alleges that when representation was made 
to defendant he asked plaintiff’s mother to 
pay the amount of Exhibit A also to Rama¬ 
swami Thevan agreeing to re-pay the same 
with interest. There is no satisfactory and 
reliable evidence on record to show that 
the defendant requested plaintiff’s mother 
to pay the amount of Exhibit A to Rama¬ 
swami Thevan agreeing to re-pay the same to 
her. The notice (Exhibit I) given by 
plaintiff's mother’s power-of-attorney agent 
(plaintiff’s 2nd witness) does not make men¬ 
tion of the defendant's request to plaintiff’s 
mother to pay this amount of Exhibit A 
to Ramaswami Thevan and of his agreement 
to re-pay the same to her. In the bond, 

Exhibit A, it is only stated that the amount 

thereof will be paid when the othi is re¬ 
deemed. There are no words in it to show 
that the othi should not be redeemed unless 
the amount of Exhibit A also was paid. 
Even if the bond, Exhibit A, had contained 
such a stipulation, it would not have prevent¬ 
ed the plaintiff’s mother from redeeming 
the othi. [See Rugad Singh v. Sat Narain 
Singh (1), Raj mat Motiram v. Shivaji Anand- 
ran (2)]. It cannot, therefore, be said’that the 
plaintiff’s mother was interested in the 
payment of the amount of Exhibit A within 
the meaning of section 69 of the Contract Act; 
section 70 of the Contract Act also does not, 
in my opinion, apply. In the case reported 
as Yogambal Boyee Ammani Animal v. Naina 
Pillai Marhiyar (3) it is laid down ‘‘in order to 
enable a party to recover money paid by him 
from another under section 70 of the Indian 
Contract Act, it is necessary that the party 
sought to be made liable must not only 
have benefited bj the payment but must also 
have had the opportunity of accepting cr 
rejecting such benefit. Where no such option 
is left to him and the circumstances 
do not show that he intended to take such 
benefit, he cannot be said to have ‘enjoyed 
such benefit 1 within the meaning of the 
section ’ and there are no circumstances in 
this case to bring it within the purview of 
that section. I find the 2nd point in the 
negative and against the plaintiff. On the 
3rd point, I find that the plaintiff is not 

(1) 27 A. 178; A. W. N. (1904) 208; 1 A. L. J. 579 

(2) 27 B. 154; 4 Bom. L. It. 966. 

(3) 3 Iud. Cas. 110: 33 M. 15; 19 M. L. J. 489- G M 

L. T. 162. * * 


693 


INDIAN CASES. 


[1915 


PALANIAPPA CFTETTT V. RANGACHARJAR. 

entitled to recover from the defendant the 
amount paid by plaintiff's mother to Kama- 
swami The van in discharge of the bond, 
Exhibit A. 

In the result, T dismiss the suit. In the 
circumstances of the case, I make no order 
about defendant’s costs. 

-Mr. (r. S. Ramachandra Aiyar, for the 
Petitioner. 

Mr. K. R. Rangasami Aiyangar, for the 
Respondent. 

JUDGMENT.— Upon the facts, wnich are 
set out in paragraph. 4 of 1 lie lower 
Court's judgment, 1 think the Subordinate 
Judge is light in holding that the plaintiff 
could not recover the amount sued f( r under 
section 69 of the Indian Contract Act. The 
amount due under Exhibit A was not a 
charge upon the land which the plaintiff's 
mother redeemed. There was nothing in 
Exhibit A to prevent the redemption of the 
land by the plaintiff’s mother without pay¬ 
ment of the amount of Exhibit A to the 
mortgagee, Ra mas wain i The van. In these 
circumstances the plaintiff's mother cannot 
be said to have been interested in the 
payment of the amount due under Exhibit A, 
within the meaning of section 69 of the 
Indian Contract Act, so as to enable the 
plaintiff to recover the amount. 

The Subordinate Judge also held that the 
plaintiff could not recover the amount in 
suit under section 70 of the Indian Contract 
Act and relied upon Yngambal Payee 
Amman/ Am mill v. Naina J’illni Ma.kayar 
(6). This contention was relied upon as 
an alternative after the plaintiff had failed 
to make out that was an agreement by the 
defendant to re-pay the amount paid by the 
plaintiff’s mother. The linding of the Sub¬ 
ordinate Judge is, l take it, that the defendant 
is not liable as he is not shown to have enjoyed 
the benefit’’ of the payment by the plaintiff’s 
mother as that phrase is interpreted in 
Yngambal Boyee Amman/ Ammal v. Naina Pillai 
Markayar (6) because he is not shown to 
have had the opportunity of accepting or 
rejecting such benefit nor to have intended 
to take such benefit. The Subordinate Judge 
does not believe the evidence of the agree¬ 
ment to re-pay and there is no other evidence 
to show that the defendant had any 
opportunity of accepting or rejecting th e 
benefit of the payment by the plaintift’s 


mother or that he had any intention to 
take such benefit. 

It is pointed out, however, that the decision 
in Yngambal Bnjee Amman? Ammal v. Naina 
T'illai Markayar (:<) has been dissented from 
in Oa.iapa.thi Krishia Chendra Den Garn 
v. Srinivasa Charlu (4) by S idasiva Aiyar, J. 

The observation of Miller, J., in that 
case “ I do not think it can he held under 
section 70 of the Indian Contract Act that 
the defendant must have an option of 
declining the benefit if that means that 
before the benefit is conferred he must he 
given the choice of accepting or declining it” 
does not, T think, amount to an expression ' 
of dissent as the decision in Yngambal Boyee 
Amman?. Ammal. v. Naina Villai Markayar (d) 
does not in fact lay down the rule that 
opportunity must he given before the benefit is 
conferred. The decision Yngambal Boyee 
Ammani Ammal v. Naina Pillai Markayar 
(•i) has recently been followed and re¬ 
affirmed by Sankaran Nair and Spencer, 

JJ. after discussion of the connected decisions 
(Appeal Suit No. 233 of 1911.) On the 
other hand Ayling and Seshngiri Aiyar, JJ., 
would have referred the matter to the Full 
Dench in another case (Second Appeal No. 
1129 of 1912) had they not been able to 
dispose of that case on another ground. 
However that may be, the position is that 
the decision of Yngambal Boyee Ammani 
Animal v. Naina Pillai Markayar (3) has not • 
been overruled and I think that l am bound 
by it. Sitting as a single Judge for the 
disposal of this revision petition I have no 
power under the rules to refer the matter to a 
Full Bench. I find, therefore, that the decision 
of the lower Court is according to law aud I 
dismiss this petition with costs. 

Petition dismissed. 

( 0 20 Iml. Cns 415; (1914) M. W. N. 99 14 M. L. 

T. 20; 15M. L. J. *183. 
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Appeal from the Calcutta High Coort. 

January 19, 1915. 

Present: —Lord Dunedin Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 
Maharajah Sir RAYANE.^H WAR PRASAD 

SINGH Bahadur and others— 

• 

Plain mffs—Appellants 

versus 

BAIJNATH RAM GOENKA and others- 

D E FE N D A N TS— R E S PON DE NTS. 

Revenue Sale Luo (Act XI of 1859),'##. 5, G, 10, 11, 
13, 33—Ijmali or joint share—Separate accounts , 
existence of—Arrear of revenue , sale for — Proclamation, 
of sale , when sufficient—Specijication of property , re¬ 
quisites rejardiny, if complied with by a general ex¬ 
clusion of'all other shares' - Gazette notification , object 
of -Substantial injury. 

Act XI of 1859 being a stringent enactment for 
the realisation of arrears of revenue, certain safe¬ 
guards are provided therein for the protection of the 
interests of the defaulter, so that he may not be 

%r 

unnecessarily prejudiced. Some of those are men¬ 
tioned in sections 5 and G of the Act, nz., the notifi¬ 
cation of sales specifying the properties to be sold 
and their due publication in accordance with law. A 
compliance with the requirements of the said sections 
is imperative and it is in view of that, that the Board 
of Revenue has issued special rules, with forms of 
notification necessary in the case of estates or sharers 
ofestat;s advertised for sale. The object of the law 
and the rules being to enable likely purchasers 
among the public to know exactly what was going 
to be sold and thereby ensure reasonable competition, 
[p. 701, cols. 1 & 2.] 

There can be no difficulty in specifying an estate 
advertised for sale but in the ease of shares of estates, 
the work of specification requires care and attention. 
]S’o hard and fast rule can be laid down with regard 
to its sufficiency as it must vary according to the 
facts of each particular case. What has to be con¬ 
sidered is whether, having regard to all the circum¬ 
stances, the specification was sufficiently definite 
and clear to induce likely buyers to appear and bid 
at the sale. [p. 70J, col. 2.] 

The publication of the notice in the Calcutta Gazette 
is prescribed with the object of inviting purchasers 
from other quarters and not coi fining the bidding 
to speculative money-lenders and Mukhtears of the 
neighbourhood, [p. 702, col. 1.] 

Where, in the case of a sale for arrears of revenue 
of an ijmali or joint share, being the residue of a 
mahal wherein 148 owners of specific but undivided 
shares had obtained separation of account, the notifi¬ 
cation under sections G and 13 of the Revenue Sale 
Law (Act XI of 1859), which was published in the 
Calcutta Gazette, specified the property advertised 
for sale as the “ijmali share which cannot be speci¬ 
fied excluding the separate accounts numbers” whose 
list was given and wound-up by stating that “all 
other shares besides that specified tre excluded 
from the sale” and the one affixed in the 
Collector’s Office was similarly worded and aa 
ft^purnmt at to postpone tto sale beia§ refused, the 


sale was held and the properties were purchased by 
the defendant-respondent: 

Held, that the object of the law in prescribing the 
notifications had been frustrated, inasmuch as they 
gave little or no particulars in respect of the pro¬ 
perty advertised for sale and the intending purchaser 
was left to gather for himself, by an elaborate process 
of elimination, what the property which was advertis¬ 
ed for s lc and which he was expected to bid was, 
that the absence of such specification of property 
in the notification vitiated the sale and had resulted 
in a paucity of genuine or substantial bidders with the 
consequence that the property was knocked down 
for about a third of its real value and the owners of 
the ijmali share had suffered substantial injury and, 
that, therefore, the sale ougli to be annulled, [p. 7o2, 
col. 1.] 

Appeal from the decree and judgment 
of the High Court of Judicature at Fort 
William in Bengal, dated 1st May 1907, 
reversing those of the Subordinate Judge of 
Monghyr. 

FACTS.— The suit out of which the 
present appeal arose was to set aside a 
sale, for arrears of revenue of a residuary 
ijmali or joint share in a mahal wherein 
148 owners of specific or undivided shares 
had obtained separation of accounts. The 
points urged against the validity of the 
sale were that the notifications of sale 
were not in accordance with law as not 
containing a proper specification of the 
properties advertised for sale and that by 
reason of such irregularity the plaintiffs 
had sustained substantial injury. The Sub¬ 
ordinate Judge of Monghyi decreed the 
plaintiffs’ suit but on appeal the High 
Court of Calcutta reversed that decree. 
The plaintiffs thereupon preferred this 
appeal to His Majesty in » ouncil. 

Sir Erie Richards , K. (A, and Mr. A. M . 
Dunne, for the Appellants :—The sale is 
illegal and void inasmuch as the imperative 
provisions of the law legarding specification 
of property in the proclamation of sale had 
not been followed. As a consequence of 
this irregularity, and ommission, property 
was sold for about a third of its real 
value. 

The following cases were referred to 
Ismail Khan v. Abdul Aziz Khan (1) 
Eanda Lai G os tv ami v. Jajnesicar Haidar (2) 
and Ram Narain Koer v. Mahabir Per shad 
Singh (3). 

Messrs. De Guryther , K. G., and Dube, for 


(1) 32 C. 502; 9 C W. v N. 343; 1 C. L. J. 14 
12) 6 C W. N. 105 at p. .00, 

(3) 13 Q. §08. 


(F. B ). 
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the Respondents :—Identification being the 
object aimed at by the requirement as to 
specification and what was required to be 
specified by law being only the estate, i.e., 
the mahal, and not the residuary or ijni”li 
share, there had been a sufficient compliance 
with the requirements of the law, as the 
details given were sufficient to identify the 
property put up for sale. There is no 
evidence that any difficulty had been ex¬ 
perienced in ascertaining the names and 
area of the villages advertised for sale. 
The plaintiffs having failed to prove that sub¬ 
stantial injury had resulted to them they were 
not entitled to any relief. 

The following cases were referred to:— 
Amintnncssa Khatoon v. Secretary of Slate 
for India in Council (*!■), Uam Kara in Koer v. 
Mahabir Per shad Singh 01), [filchaud Mahfo v. 

Baijnath Singh (5) [small Khan v. Abdul .1 ziz 
Khan (I), Ismail Khan v. Abdul Aziz Khan 
( 6 ). 

JUDGMENT. 

Mr, Am'er Alt. —This is an appeal from 
a judgment and decree of the High Court 
of Bengal, dated the 1st of May 1907, and 
the question for determination relates to 
the validity of a sale for arrears of revenue 
held under Act XI of 1859 of a share 
of an estate called Mahal Bistha/.ari, situat¬ 
ed in the district of Monghyr. 

The case offers an illustration of the 
extreme complexity of the land-system 
existing in Bengal. A lo-annas (>-dams share 
of Mahal Bistha/.ari seems to have been in 
existence as an independent fiscal umt for 
a considerable time. It includes .1(>0 villages, 
and in the Collector's register is entered as 
bearing Tou/.i No. .*130, which marks its 
position as a separate revenue-paying estate. 

As is usually the case in Bengal and 
elsewhere in India, a large number of persons 
possess proprietary rights in this mah,d\ they 
own specific shares, some in one village only, 
others in several villages. Ordinarily fhe 
whole estate held in this wise is liable fo bo 
put up for sale for default in fhe payment of 
Government revenue. But Act XI of 1859, 
which lays down the rules for the realisation 
of the revenue payable to the Stale provides 

(l) lu (’.(>:); 13 (\ L. lb 131. 

(T.) s C. N'.X. 337. 

(IP 32 C. 5UU; U C. \V. X. 313; l C. L. J. PI. 


(by section 10) that ** a recorded sharer 
of a joint estate held in common tenancy,” 
or (by section 11), a recorded sharer of 
a joint share whose share consists of a specific 
portion of the land of the estate,” may 
apply to the Collector to open a separate 
account for the payment, of his share of 
the revenue separately from the others. 
These separate accounts in respect of separate 
shares ensure that no share of an estate 
other than the one in respect of which the 
default had occurred should he exposed to 
sale (section 13) until and unless the highest 
offer for that share does not equal the 
amount of the arrear (section 14), when the 
whole estate becomes liable to be put up 
to sale. 

In accordance with the provisions of 
sections 1(3 and 11 of Act XI of 1859, 118 
owners of specific but undivided shares in 
Mahal Bistha/.ari applied for and obtained 
from the Collector separation of accounts. 
This left, however, a large residue, commonly 
called the ijniali or ;oint share, the owners 
of which remained jointly liable for the 
revenue due in respect thereof. 

In August 1901, this iim di share was 
found to be in arrears for the March and 
June hist or instalment of Government 
revenue, amounting to hs. 004, and it was 
advertised for sale on the 9th of September 
1901. An application appears to lmve been 
made to the Collector for postponement of 
the sale, which, however, was refused, and 
the sale was held on the advertised date, 
when the property was purchased by the 
defendant-respondent, Baijnath Goenka, for 
a sum of Rs. 33,500. 

A 11 appeal to the Commissioner of the 
Division, preferred by the owners of the 
iimali share, under section 25 of the Act, 
having been dismissed, the plaintiffs brought 
their suit in the Court of the Subordinate 
Judge of Monghyr for the annulment of tho 
sale. 4 he grounds on which they base their 
action are exactly the same as those they 
urged before tho Commissioner. These 


grounds are set forth with sufficient distinct¬ 


ness in the 18th paragraph of the plaint, 
sub-clause (e), which is in these terms:— 
That (lie description of the ijmali share 
given in column 5 of tho said notification 


was 

and, 


incorrect, insufficient, and misleading, 
having regard to the nature of tho 
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interests included in the said ijmali account 
and to that fact that it was constantly fluctuat¬ 
ing, a fuller and more specific description 
thereof, with particular reference to the 
villages and the diverse interests making it 
up, should have been given, all materials 
for the same being available to the Collector 
in his office. The omission to give such 
detailed description of the ijmali account 
has largely aifected the sale and value of 
the property sold.” 

Shortly stated, the points at issue resolve 
themselves into two questions—one of law 
and the other of fact: (1) whether, having 
regard to the purpose in view, the specifica¬ 
tion of the property in the sale-notification 
■was in accordance with the provisions of the 
law; and (2) whether, in case the require¬ 
ments of the the law had not been complied 
with, the plaintiffs, by reason of the irre¬ 
gularity, had sustained substantial injury. 

The Trial Judge found both questions in 
favour of the plaintiffs. He held in effect 
that the specification was insufficient and 
defective, and that in consequence thereof 
the property was sold at a gross undervalue. 
He accordingly made a decree annulling the 
sale. The High Court, on appeal, came to a 
directly opposite conclusion on both points, 
and reversing his judgment, have dismissed 
the plaintiffs’ action. 

In these circumstances it becomes neces¬ 
sary, in their Lordships’ opinion, to consider 
carefully the description or specification 
which the Trial Judge holds to be insuffi¬ 
cient and irregular, and which the 
High Court, on the other hand, regard as 
sufficiently complying with the requirements 
of the law. 

Act XI of 1859 is a stringent enactment 
for the realisation of arrears of revenue; at 
the same time it provides certain safeguards 
for the protection of the interests of the 
defaulter so that he may not be unnecessarily 
prejudiced. Among these safeguards are 
the provisions of sections 5 and 6 for the 
issue of notifications of sales specifying 
the properties to be sold, and their due 
publication in accordance with the law. And 
an exact compliance with its requirements 
is considered so important by the 
Government that the Board of Revenue 
has issued special rules, with forms of 
notification necessary in the case of estates 


or shares of estates advertised for sale. 
The object of the law as well as of the 
Board’s rules requiring specification of the 
properties to be sold is clearly to enable 
likely purchasers among the public to 
know exactly what was going to be sold, 
and to ensure thereby reasonable competition. 
When an estate is advertised for sale it is 
not difficult to specify it; in the case of shares 
of estates the work of specification requires 
care and attention. No hard and fast rule 
can be laid down with regard to its 
sufficiency, for it must vary according to 
the facts of each particular case. 

In the present case the notification under 
sections 6 and 18 of the Act was affixed 
in the Collector’s Office and in the Court 
of the Judge of the District; and as the 
revenue payable in respect of the ijmali 

share exceeded Rs. 500, it was also 

published in the Calcutta Gazette , which 
is the official gazette prescribed in the 
Act. In this notification, which bears date 
the 7th of August 1901, what purports 
to be a specification of the share to be 
sold is in these terms: “ Ijn,ali share 

which cannot be specified excluding the 
separate accounts number.” r l hen follows 
a long list of the 148 separate accounts 
already referred to. And at the end the 

following words occur: “All other shares 

besides that specified are excluded from the 
sale.” 

In the sale notification issued on the 
6th of August 1901, which was apparently 
the one affixed in the Collector’s Office, 
the entry in column5 (thespecification column) 
is as follows:— 

The ijmali share cannot be particularised 
owing to separate accounts having been 
opened. The share to be sold are those 
{sic) given in a separate sheet after 
excluding the share in respect of which 
the separate accounts have been opened.” 

The learned Judges of the High Court 
have given in their judgment a translation 
of the vernacular words in the notice. It 
is not necessary to consider whether their 
rendering is quite correct. For the fact 
remains that admittedy there was no 
specification of the share to be sold beyond 
what has already been stated. The 
intending purchaser was left to gather 
for himself by going through an elaborate 
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process of elimination the property that 
was advertised for sale, and for which 
he was expected to bid. It is to be observed 
that the publication of the notice in the 
Calcutta Gazette is prescribed with the 
object of inviting purchasers from other 
quarters and thus not confusing the bidding 
to speculative money-lenders and Mukhtears 
of the neighbourhood, which is hardly 
likely where the notification gives little 
or no particulars, as in this instance, in 
respect of property advertised for sale. 

The cases to which their Lordships* attention 
has been invited give, in their opinion, no 
assistance in the determination of the 
point at issue here. As already observed 
each case must depend on its own particular 
facts; what has to be considered is whether 
having regard to all the circumstances, the 
specification was sufficiently definite and clear 
to induce likely buyers to appear and bid 
at the sale. It is not enough that they 
may go and obtain the requisite information 
from the Collectors Office. In their 
Lordships' opinion the particulars in the 
notice should be sufficient in themselves to 


tell 

p u rc 

liasers what 

they 

are 

invited to 

bid for 





Tl 

leir 

Lordships, 

there 

fore, 

have no 

hesitation 

in agreeing 

with 

the ' 

IVial Judge 

that 

the 

notification 

on 

this 

case was 


• insufficient and irregular and not in 
compliance with the requirements of the 
law. 

Section 33 provides that no sale should 
be set aside on the ground that it was 
made contrary to the provisions of the 
Act, unless the plaint ill* proves that he 
has sustained substantial injury” by reason 
of the irregularity complained of. The 
Trial Judge found that the property was 
worth a lakh of rupees, and that in 
consequence of irregularity in the sale 
notification the defendant was enabled 
to buy it for one-third of its 
value 

The learned Judges of the High Court, 
after an elaborate calculation, thought 
that, considering the mortgages on the 
property, it had fetched at the sale a 
fair vahe. In view of this divergence 
of opini m tluir Lordships have examined 
the evidence for themselves, and they have 
gome to the conclusion that the view of 


the Trial Judge, both as regards the value 
and the fact that the lowness of the 
price was due to the defectiveness of the 
notice, was well-founded. With respect to 
the value, the weight of evidence is 
clearly on the side of the plain!iffs; whilst 
a reference to the bid-sheet and the 
testimony of Balmakand and Korban Ali 
leave little room for doubt that the 
low figure at which the property was 
knocked down was directly due to the 
paucity of t enuine or substantial bidders in 
consequence of the absence of proper specifica¬ 
tion in the sale-notification. 

Their L( rdships cannot help regretting 
that the Commissioner did not annul the 
^ale on the appeal preferred to him, which 
would have saved a long and harassing litiga¬ 
tion extending over 12 years. 

Their Lordships are of opinion that the 
judgment and decree of the High Court 
ought to be set aside and the decree of the 
Subordinate Judge restored, save and except 
as to villages Matasi and Mir/.aganj, in regard 
to which the claim is permitted to be with¬ 
drawn, with liberty to the appellants to 
institute a fresh suit in respect thereof, if so 
advised. The respondents must pay the cost 
of this appeal and of the appeal in the High 
Court. And their Lordships will humbly 
advise His Majesty accordingly. 

Solicitors for the Appellants : Messrs. T . L. 
II ih'on ( Y>. 

Solicitors for the Respondents : Messrs. 
Watkins ami Hunter, 

Appeal allowed . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1282 of 1913. 

January 27, 1915. 

Present: —Mr. Justice Ayling and 

Mr. Justice Tyabji. 

YADAVALLI APPAVADHANULU— 

Plaintiff—Appellant 

versus 

KODALI YENKIAH and others— 
Defendants—Respondents. 

Fraudulent transfer--Mortgagor and mortgagee — 
Bomuui transaction —Mortgage executed to defraud 
creditors — Claim petitions fifed by mortgagee dismissal 
Subsequent suit upon mortgage — Mortyuyor if c<w 
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plead invalidity of mortgage for want of consideration — 
Estoppel. 

Where, in order to defraud his creditors, a person 
executed a mortgage benumi and set up t he mortgagee 
to prefer claim petitions based on such mortgage 
and where those petitions had been dismissed by 
the Court: 

Held) that he was n-1 estopped from afterwards 
setting up the fraudulent nature of the mortgage 
and questioning it on the ground of want of con- 
sideration. 

Kondeti Kama Row v. Nukamma , 3’ M. 485; 4 Rf. T-. 
T. 331; 8 M. L. J. 576 and Yaradarajulu Xnidu v. 

Srinivasulu Nauhi, 20 M. 333, distinguished. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Masuli- 
patara, in Appeal Suit No. 38 of 1913, 
preferred against that of the Court of the 
Principal District Munsif of Masulipatam, in 
Original Suit No. 447 of 1910. 

FACTS.—The suit was upon a mortgage- 
bond executed by the 1st defendant in 
favour of the plaintiff, the other defendants 
being the sons of the 1st defendant. The 
main defence was that the mortgage was not 
supported by consideration but was executed 
to shield the property from the creditors 
of the 1st defendant. Prior to this suit the 
properties comprised in the mortgage having 
been attached by certain creditors of the 1st 
defendant, the latter caused the plaintiff to 
file claim petitions based on the mortgage but 
the said petition was dismissed. The Court 
of first instance found that the bond was 
supported by consideration and decreed the 
suit, but on appeal that decree was reversed, 
and the suit was dismissed, the Court holding 
that there was no consideration for the deed. 
The plaintiff thereupon preferred this second 
appeal. 

Mr. P. Nagabhushanaw , for the Apppl- 
lant:—The 1st defendant has admitted ir 
his written statement that the mortgage 
was collusive and intended to shield the 
property from his creditors. The deed had 
been acted upon and the 1st defendant had 
caused the mortgagee to prefer a claim 
petition in a Court of law. It is an 
established principle that when a party to 
a deed presents it in a Court and asks 
the Court to act upon it, he cannot 
afterwards be allowed to ignore such invita¬ 
tion and plead that the document was 
a sham transaction. It is now too late 
for the 1st defendant to go back and 
question tlie validity of the mortgage. The 
question whether the Court gave effect to 


the document or not, is quite immaterial. 
Kondeti Kama Row v. Nukamma (1). and 
Varadarajvlu Naidu v. Srinivamlu Naidn (2). 

Mr. V. 1 iamesam, for the Respondent, was 
not called upon. 

JUDGMENT.—It is argued on behalf 
of appellant that the 1st defendant having, 
as admitted in his written statement, execut¬ 
ed a collusive mortgage-deed intended to 
defraud his creditors and set up the mort¬ 
gagee to file in Court claim petitions based 
thereupon, is precluded from pleading in the 
present suit that the said mortgage is void 
for want of consideration. 

We can find no authority in support of 
this view. The two cases relied on by 
the appellant [Kondeti Kama Row v. 
Nukamma (l) and Vamdarajnln Naidu v. 
Snmvasulu btaidu (2)] are clearly dis¬ 
tinguishable on the ground that in the 
present case the attempted fraud was 
unsuccessful and the claim petitions 
were dismissed. In \ aradarajulu Naidu 
v. Srtniuasuhi Naidu (2) the learned Judges 
were unable to say that the fraudulent 
purpose had not been carried into effect 
and in Kondeti Kama Row v. Kukamma 
(l) the genuine nature of the transactions had 
been declared by a Court in proceedings 
in which both parties to the fraud were 
represented. 

The second appeal is dismissed with costs. 

Appeal dismissed. 

0) 31 Rf. 485; 4 RL L. T. 331; 18 M. L. .7. 576. 

(2) 20 M. 333. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3134 of 1911. 

May 13, 1914. 

Present■ —Justice Sir Asutosh Mukerjee, 
Kt., and Mr. Justice Beach croft. 
BASIR SHEIKH AND OTHERS—DEFENDANTS 

—Appellants 
versus 

FAZLE KARIM BISWAS and others— 
Plaintiffs — Respondents. 

Appeal —Decree for joint possession in favour of 
several plaintiffs—Appeal dismissed against some 
plaintiffs—Appeal, whether can be heard. 

An appeal against a decree for joint possession 

passed in favour of several plaintiffs cannot be heard 

» v • * • •• * % 
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if on failure to serve notice on some of the plaintiffs- 
respondents the appeal is dismissed as against such 
plain tiffs-respondents, a? the decree being for joint 
possession can be executed by such plaintiffs whatever 
view may be taken by the High Court on merits. 

Be joy Gopal Bose v. Umesh Chandra Bose, 6 C. W. 
N. 196; and Tarip Dafadar v. Khotejannessa Bihi, 10 C. 
W. N. 981, referred to and followed. 

Appeal against the decree of the Officiating 
Subordinate Judge, Khulna, dated the 5th of 
June 1911, reversing that of the Munsif, 
third Court, at Bagirhat, dated the 8th Octo¬ 
ber 1909. 

Babus So si Sekhar Bose and Joges Chandra 
Bose , for the Appellants. 

Balm Surrndra Chandra Sen, for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal by the 
defendants in a suit for possession of land. 
The decree is one for joint possession in 
favour of live plaintiffs. All these plaintiffs 
were joined as respondents to the appeal. 
The appellants, however, failed to serve 
notices of the appeal on two of them and the 
result was that this Court directed the 
appeal to be dismissed in so far as those two 
plaintiffs-respondents were concerned. The 
appeal lias now come before us for disposal 
in so far as it is directed against the remain¬ 
ing three plaintiffs-respondents. 

A preliminary objection has been taken 
that the appeal should not be heard, because, 
as the decree was one for joint possession 
of land, whatever view may be taken by 
this Court on the merits, the entire decree 
can be executed by the two plaintiffs against 
whom the appeal has been dismissed. In 
our opinion this objection is fatal and must 
be allowed. The view we take is supported 
by the decision of this Court in the cases of 
Be joy Gopal Bose v. Umesh Chandra Bose (1) 
and Tarip Pafadar v. Khotejannessa Bihi (2). 

The result is that this appeal is dismissed 
with costs. 

A ppea l < 1 is m issed. 

(1) 6 C. W. N. 196. 

(2) 10 C. W. N. 981. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1630 of 1913. 

January 22, 1915. 

Present :—Mr. Justice Ayling and 
Mr. Justice Tyabji. 

KOPPARTI SURYANARAYANA— 

Plaintiff—Appellant 

versus 

CHIKKALA NARAYANASWAMY and 

others—Defendants—Respondents. 

Limitation Act (IX of 1908), Sch. I, Arts. 44, 144, 
applicability of—Hindu Lam - Minority—Alienation 
by guardian of minor's property—Suit for possession of 
alienated property by ward on attaining majority. 

A suit brought by a ward, who has attained 
majority, for possession of properties alienated by 
his guardian during his minority is governed by 
Article 44 of the I.imitntb'n Act, 1908, and not by 
Artie e 144 [p. 705, col. 1.] 

Madugula Latchiah v. Pahy Mukkalinga , 30 M. 393; 
17 M. L. J. 220 : 2 M. L. T. 350; and Sivuvadivcln v. 
Ponnammal , 15 Ind Cas 365; 22 M. L J. 404; 11 M. 
L. T. 198; (19 2) M \V. N. 383, followed. 

Such a sale does not become void merely by reason 
of inadequacy of consideration, [p. 705, col. 1.] 

Second appeal against the decree of the 
District Court of Ganjnm at Berlmmpore, 
in Appeal Suit No. 578 of 1912, preferred 
against that of the District Munsif of 
Sompeta, in Original Suit No. 350 of 
1911. 

FACTS.—Certain properties belonging to 
the plaintiff, having, during his minority, 
been alienated by his guardian, the plaintiff, 
more than three years after his attaining 
majority and less than 12 years of the 
alienation, sued to set aside the same and 
for possession of the properties alienated. 
Both the lower Courts held that the suit 
was barred by limitation. The plaintiff then 
preferred this second appeal. 

Mr. B. Nantsimha Bow, for the Appel* 
lant:—The consideration for the sale is 
grossly inadequate as property admittedly 
worth Rs. 500 was transferred for Rs. 130. 
The transaction is, therefore, void. It is, 
therefore, unnecessary to sue for a declaration. 
Treating it as a suit for possession it is not 
barred. The decisions relied upon by the 
lower Courts have no application. Both of 
them are based on certain observations of 
the Judicial Committee in the case in Madu* 
gnla Latchiah v. Pally Mukkalinga (1) which, 
however, do not support them. 


(1) 30 M. 393; 17 M. L. J. 220; 2 M. L. T. 350 
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Dr. 8waminathan for the Respondents, 
was not called upon. 

JUDGMENT.—We must hold, following 1 
Madugula Latch wh y. Palh Mukhalinga (1) 
and Sicavodivelu y. Poonnamnial (2), that 
Article 44 of the Limitation Act applies 
and that the suit is time-barred. 

It is contended that the sale is void, as 
being for an inadequate consideration, and 
hence no declaration to set it aside is neces¬ 
sary, and the suit may be treated ns one for 
possession governed by Article 14 L Rut 
no authority is shown us for holding the 
sale to be void on this ground. 

the second appeal is dismissed with 
costs. 

Appeal dismissed. 

(2) 15 hid. Cas. 36C; 22 M. L. J. 404; il M. L. T. 
198; (.912; M. \V. N. 383. 


CALCUTTA HTGH COURT. 

Appeal from Original Decree No. 303 of 

1912. 

July 2>>, 1914. 

Present: —Justice Sir Asutosh Mukerjee, 
Kt., and Mr. Justice Beachcroft. 

GANGA RAM AGARWALLA and another 
—Defendants—Appellants 

versus 

LACHI RAM KISFIEN DYAL— Plaintiff 

—Respondent. 

Evidence Act (I of 1872), s.s. 9, U - Account book, 
entry m, relevancy of—Signature of a document, place 
and manner of, immaterial—Document to be authenti¬ 
cated Signature anywhere tobe put—Insertion of name 
validates document in handwriting of party — Document, 
when operates as release. ’ 

The absence of an entry in a book of account is 
regarded as a relevant fact not under section 34 but 
under sections 9 and 1» of the Indian Evidence Act, 
to prove that an alleged payment was not made; but 
the weight to be given to such absence depends upon 
the circumstances of each case. [p. 706, col. 2 ] 

Imrit Chamar v. Sridhar Pandey, 13 Ind. Cas. 120; 
15 C. L. J. 7; 17 C. W. N. 108 and Ali Nasir Khan v. 
Manik Chand, 25 A 90 at p. 92 (F. B.) ; A. W. N 
(1902) 207, referred to. 

The place and manner of signature of a docu¬ 
ment are immaterial, provided that the signature is 
inserted in such a manner as to authenticate the 
document ; and where an instrument is in the 
handwriting of the party to be charged, it is suffi¬ 
cient if his name is inserted at the commencement, 
[p. 707, col. 1.] 

Holmes v. Mack veil, (1885) 3 C. B. (n. s.) 789; 140 
E. R. 953; 111 R. K. £37, referred to. 

Hence, a document giving a co-debtor release from 
ah liabilities is operative as such though not signed 


by the executant, and is a valid agreement although 
it may not operate to the prejudice of the otlu r 
debtor, should a question of contribution arise, as 
between them. [p. 707, col. 1.] 

Appeal against the decree of the Sub* 
ordinate Judge of Shibsagar, dated the 26th ' 
June 1912. 

Mr. N. C. Bnrdaloi, for ihe Appellants. 

Babu Manmuhan T)ntt , for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal by the 
defendants in a suit for recovery of money 
due on a settlement of accounts. It appears 
that there were sale and purchase transac¬ 
tions between the firms of the plaintiff and 
defendants. The case for the plaintiff is 
that upon adjustment of accounts to the 
end of the year 1964 ( Sambat ) Rs. 10,049-15 
were found due from the firm of the 
defendants (Ganga Ram and Moti Rnra) 
to the firm of the plaintiff (Luchi Ram 
Kishen I yal), and that thereafter payments 
were made, with the result that at the 
date of the institution of the suit, a sum 
of Rs. /,90C was payable to the plaintiff 
by the defendants jointly. The defendants, 
who are brothers, tiled separate written 
statements. The first defendant stated that 
lie had separated from his brother and 
had made, on his own account, a payment 
of Rs. 1,200 to the father of the plaintiff 
on the loth July 1903, in consideration 
whereof the latter had agreed to release him 
from all liab'lity on account of the transac¬ 
tions mentioned. His defence in substance 
was that there was no cause of action 
against him. The second defendant ad¬ 
mitted liability to the extent of Rs. 4,669-9-9. 
The first defendant in support of the defence 
taken by him produced a document, called 
a farkati , which he asserted was in the 
handwriting of the father of the plaintiff. 
The document is in these terms : “ Ram 

Ram of Luchi Ram Kishen Uyal to honoured 
Ganga Ram Chota Rim. There was money 
due to this firm, out of that 1 have 
received Rs. 1,200. Out of the amount due 
from his firm, I received Rs. 1,200 from 
him and struck out his name. I have no 
business left with Ganga Ram Chota Ram 
I shall realise from Moti Ram Sheo Ram. 
No claim against Ganga Ram Chota Ramj 
remains. Whatever is found due in my 
khata, I shall take from Moti Ram. I 
have no complaint against Ganga Rum, 
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]f I do, I shall be held a liar in Court. 
Sambat 1965, month Soon Uadi 2— 15th July.” 

This document, it will be observed, does 
not bear the signature of the al'eged 
executant. The plaintiff repudiated the 
document as a forgery. The Subordinate 
Judge has held upon the evidence on the 
record that the document is genuine, and 
that the whole of it was written by Luchi 
Ram, the father of the plaintiff, Kishen 
Dyal. Rut he has held that the docu- 
cument is not operative in law, because 
it was never signed by the executant, 
in his opinion, the document was in substance 
little more than a draft which Luchi Ram 
might have intended to execute. In this 
view the Subordinate Judge has refused 
to give effect to the contention of the 
first defendant that upon payment of 
Rs. 1,200 to the creditor, he had secured 
a release from all liability in connection 
with the transactions mentioned. The result 
has been that the Subordinate Judge lias 
made a joint decree against the defendants 
for the entire sum claimed, but he has 
made it payable in 12 monthly instal¬ 
ments. 

In the present appeal by both the 
defendants, it has been urged that the 
document was valid and operative though 
not signed by the executant, and, was in 
any view, admissible in proof of the pay¬ 
ment of Rs. 1,200. On behalf of the 
plaintiff-respondent, it has been argued 
that the document is not-genuine and that 
the alleged payment was never made. The 
first question for consideration consequently 
is whether the document is genuine. In 
our opinion there is no room for reasonable 
doubt that, as found by the Subordinate 
Judge, the document is genuine. 

The document was shown to one Gobind 
Ram Malieswari, who was examined as a 
witness on behalf of the plaintiff. Ho 
was first asked whether he knew the hand¬ 
writing of Luchi Ram. He answered in 
the affirmative and then stated that the 
document was in the handwriting of 
Luchi Ram. The Pleader for the plaintilf 
then alleged that the witness had been 
gained over; but beyond a mere assertion 
tlieie is nothing tangible to show that the 
witness was hostile to the plaintiff. There 
js also the testimony of Mr. Hardless, 


the handwriting expert, who states 
affirmatively that the document in question 
was written by the same person as the 
executant of seven other documents which 
were admittedly written by Luchi Ram. 
The expert is positive in his assertion 
that the w'riter of all these documents 
was the same person. We have in addition 
the testimony of Tarakeslnvar Sarma and 
Ganga Ram that Rs. 1,200 was actually 
paid. Reliance, however, has been placed 
by the plaintiff upon the circumstance 
that the payment is not entered in the 
books of the firm represented by the plaintiff. 
The absence of an entry in a book of 
account lias no doubt been regarded as a 
relevant fact, not under section of, but 
under sections 9 and 11 of the Indian 
Evidence Act, to prove that an alleged pay¬ 
ment was not made \hnrit Chamar v. Sridhar 
l*anda y (l\see also Ali Nasir Khun v. Manik 
t'/imnl (2)]. Rut the question remains, what 
weight should be attached to this 
circumstance in the present case. The 
books of the firm, which the plaintiff 
represents, were, it may be assumed, even 
during the life-time of bis father, written 
by himself. Rut as the payment was made 
in the shop of the defendants where the 
creditor had called to receive the money, 
it is conceivable that if the fact of pay¬ 
ment was not mentioned by the father 
of the plaintiff to him, no entry w’ould 
be made in the account books. We must 
hold in concurrence with the Subordinate 
Judge that the document was written by 
Luchi Ham and was made over to the 
first defendant on receipt of 11s. 1,200 
from him. 

The question next arises, whether the 
document, though not signed by the creditor, 
is operative as a release. It is worthy 
of notes that the document is produced 
by the first defendant, and that there is 
no suggestion tlmt he obtained possession 
of it by unfair and fraudulent means. 
Consequently the theory, which found 
favour with the Subordinate Judge, that 
the document was incomplete and was little 
more than a draft which Luchi Ram 
might lmvo intended to execute, cannot be 


(1)13 Ind. Cns. 120 ; 15 C. L. J. 7; 17 C. W. N. 10S 
W 25 A. 90 at p. 92 A. W. N. (1902J 207. 
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accepted as -well founded. Does the 
circumstance then that the document does 
not bear the signature of Luchi Ram 
affect its legal operation as a release ? 
It has not been disputed that the docu¬ 
ment was not required to be signed or 
executed in any particular manner under any 
statutory provision. Consequently the well- 
settled principle applies that the place and 
manner of signature of a document are imma¬ 
terial, provided that the signature is inserted 
in such a manner as to authenticate the 
document; and where an instrument is in 
the handwriting of the party to be charged, 
it is sufficient if his name is inserted at 
the commencement. Lord St. Leonards in 
his Classical Treatise on ‘Vendors and 
Purchasers’ states the rule in the following 
terms (14-th Edition, page 142) : “The 
signing of the name at the beginning of 
an agreement, which is required to be 
signed under the Statute of Frauds, will 
take it out of the Statute, as if a person 
write an agreement himself aud begins 
‘A 71 agrees to sell;’ and such a signature 
will be sufficient, although space be left 
for signature at the bottom of the instru¬ 
ment.” This statement is borne out by 
cases of the highest authority, amongst 
which we may mention those of Oqilcie v. 
Foljambe (3), Propert v. Parker (4), Lobb 
v. Stanley (5) and Holmes v. Mackrell (6). 
We are of opinion that the document in this 
case was operative as a release though not 
signed by the executant. The position 
consequently is that the creditor received 
Rs. 1,200 from the first defendant and 
released him from all liability under his 
claim. This was a valid agreement, although 
it might not operate to the prejudice of 
the other debtor, should a question of 
contribution arise as between them. But 
it is plain that the plaintiff, as represen¬ 
tative of Luchi Ram, cannot recede from 
the position deliberately assumed by his 
father and impose a liability upon the first 
defendant in contravention of the terms 
of the release. 

The result is that this appeal is allowed 

(3) (1817) 3 Mer. 53 at p. 62; 17R.R. 13: 36E.lt. 21. 

(4) (1830) 1 Russ, k M. 625; 39 E. It, 240. 

(5) (1844) 5 Q. R. 574; Dav. k M. 635; 13 L. J. Q. 
B. 117; 8 .Tur. 462: 114 E. R, 1366. 

(61 (1885) 3 C. B. (N. s.). 789; 140 E. R. 953 f 111 R. 
It. 837. 


and the decree of the Subordinate Judge 
discharged. The suit will stand dismissed 
with costs in both the Courts as against 
the first defendant. The suit will, however, 
be decreed as against the second defendant 
for a sum of Rs. 0,466. This amount is 
obtained by a deduction of Rs. 1,200 
together with interest thereon at the rate 
of 9 per cent, per annum, from the 15th 
July 1908 (date of payment) to the 22nd 
September 1910 (date of the institution 
of the suit), from the sum of Rs. 7,900 
claimed by the plaintiff as the sum due 
to him. The plaintiff will be entitled to 
his costs on the sum now decreed as against 
the second defendant only in the Court 
of first instance. As between the plaintiff 
and the second defendant, there will be 
no order for costs in this appeal. The 
order for payment by instalments made 
by the Subordinate Judge will stand can¬ 
celled. A self contained decree will be 
drawn up in this Court. 

Appeal partly allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 627 of 1912. 

February 25, 1915. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 

SREENI V ASA AIVAR— Petitioner 

v firs us 

NATARAJA AIVAR—Respondent. 

Civil Procedure Code (Act V of 1903), . 9 . 115, O. 
XL VII, r. 7 Review, order granting, u>hen appealable 
— Grounds stated in r. 7, exhaustive — Appeal, enter¬ 
tainment of, without jurisdiction —Revision.. 

An order granting a review is not appealable except 
on the three grounds specified in Order XLVII, rule 
7, Civil Procedure Code. [p. 708, col. 1,] 

Where a District Judge entertained an appeal 
asrainsfc an order granting a review and set aside the 
order upon grounds other than those mentioned in 
Order XLVII. rule 7: 

Held, that he had no jurisdiction to dispose of the 
appeal and his order could be interfered with by the 
High Court under section 115, Civil Procedure Code 
[p. 708, col. 1.] 

Hari Charan Saha v. Baran Khan, 25 Ind. Cas. 903- 
41 C. 746, followed. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
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the decree of the District Court of South 
A rent, in Civil Miscellaneous Appeal No. 1 
of 1912, preferred against that of the 
Court of the District Munsif of Chidambaram, 
in Interlocutory Application No. 772 of 1911, 
in Original Suit No. 1203 of I9i0. 

FACTS.—The petitioner’s application for 
a review haying been granted by the 
District Munsif, the respondent appealed to 
the District Judge, who set aside the order 
of the District Munsif even though none 
of the grounds specified in Order XL VI I, 
rule 7, existed in the case. Against the 
latter order, the petitioner tiled this civil 
revision petition under section 115, Civil 
Procedure Code. 

Air. K. Jagannatha Iyer (with Mr. K. 
Balaninlcnuila Iyer ), for the Petitioner: — 
The District Judge had no jurisdiction to 
interfere with the order of the District 
Munsif, as it did not fall within any of the 
three grounds speciried in Order XLVlI, 
rule 7. Vide Appeal against Order No. 195 
of 1910 (unreported) and llari (.'Imran Saha 
v. Baran Khan (l). 


Mr. <r. S. ICani.tchanlra Iyer, for the 
Respondent:— Order XLVII, rule 7, is n«>t 
exhaustive. There is no question of 
jurisdiction involved. The District • udge 
had jurisdiction to entertain an appeal 
against the order granting review. There 
was only an error of law and so his order 
is not re visa hie. Vide Amir llassan Khan v. 
Shea BakJi Singh (2). 

JUDGMENT.—The District Munsif’s 
order granting the review was not appealable 
exsept on the three grounds specified in 
Order XLVTJ, rule 7, of the Code of Civil 
Procedure. None of these grounds apply 
to this case. The District Judge, therefore, 
had no jurisdiction to dispose of the appeal 
on the grounds mentioned by him lride 
the decision in Appeal against Order No. 195 
of l9iU on the file of the High Court, 
.Madras, unreported, and the decision in 
JIari Charan Saha v. Barau Khan (])]. We 
must set aside his order and restore that 
of the District Munsif. Parties will bear 
their own costs throughout. 


Petition allowed . 

(1) 25 I ad. Cus. 903; 41 0, 740. 

(2) 1 1 C. 0 11 I. A. 237; 4 Sur. P. C. J. 509, Kafiquo 
(kud Jackson's P. C.No. 03. 


CALCUTTA HIGH COURT. 

Second Civil Ai-peal No. 1213 of 1912. 

June 4, 1914. 

Present: —Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

PANCHKARl CHATTAPADHYA 

AND 0HIE US—DeEENDANIS—APPELLANTS 

versus 

M AHARA J BAHADUR SINGH— Plaintiff 

—Respondent. 

Ejectment -Non-transferable holding , purchaser oj — 
Limitation Act (IX of 1908), *. 18, scope of. 

A plaintiff suing in ejectment a purchaser of a 
lion-transferable occupancy holding cannot succeed, 
unless he makes out a case under section 18 of tlio 
Indian Limitation Act, where his right to possession 
accrued long before 12 years of the commencement 
of the suit, [p 709, coi. I.] 

Probhubnti Do si v. Tnibaturines<a Chaudhurani , 20 
I rid. Cns. 064; 17 C. W. N. 108S : ]9 C.L.J. 02, follo.vod. 

Appeal against the decree of the District 
Judge, Murshidabad, dated the lUth of April 
1912, reversing that of the Subordinate 
Judge at Murshidabad, dated the 26th of 
April 1911. 

Dr. Pash Behary (those and Babu Bepin 
Behary Ghosh % for the Appellants. 

Babus Mohendra Xath Roy and Sarat 
Cornuar Mitra , for the Respondent. 

JUDGMENT.—This is an appeal by the 
defendant in a suit for ejectment. 'The case 
for the plaintiff is that the disputed holding 
was non-transferable and was hold by one 
Poresli Kotal as tenant. The latter trans¬ 
ferred the holding to the defendants or» the 
3Jth December 1694. From that date, the 
defendant came into occupation and has 
ever since paid rent to the officers of the 
landlord, who have granted him receipts iu 
which he is described as guzaratdnr. Ou the 
14th April 1910, the plaintiff instituted this 
suit to eject the defendant on the allegation 
that it was only in 1906 that he became 
aware of the purchase by the defendant. 
The Court of lirst instance held that the suit 
was clearly barred by limitation, inasmuch 
us the defendant had been in occupation for 
more tlmn 12 years, and that it was 
immaterial that the plaintiff became aware 
of the transfer in his favour by the original 
tenant quite recently. On appeal the 
District Judge has revorsed that decision. 
He lias held that the claim is not barred by 
limitation as the defendant is not shown to 
have beon in occupation as transferee to the 

Ituowledge ot the plaiutiff for more thau 
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12 years before suit. In our opinion this 
view cannot possibly be maintained. 

it was pointed out by this Court in the 
case of Probhabati Dasi v. Taibaturinessa 
Ghaudhurani (1) that a plaintiff suing in 
ejectment a purchaser of a non-transferable 
occupancy bolding cannot succeed, unless 
he makes out a case under section 18 of 
the Indian Limitation Act, where his right 
to possession accrued long before 12 years 
of the commencement of the suit. Here 
the defendant has been openly in possession 
of the land ever since his purchase. It has 
not been suggested that circumstances exist 
such as would attract the operation of section 
18 of the Limitation Act. The plaintiff 
has consequently to make his choice of one 
of two possible alternatives, either the 
defendant has held as a tenant or has been 
in adverse possession as trespasser for a 
longer time than tr e statutory period; in 
either view, he is protected from ejectment. 

The result is that this appeal is allowed 
and the decree of the District . udge set 
aside. The defendant has expressed his 
readiness to acknowledge t e plaintiff as his 
landlord and to pay him rent. We accord¬ 
ingly dismiss the claim for ejectment, but 
give the plaintiff a declaration that the 
defendant holds as his tenant. The plaintiff 
must pay the defendant his costs in all the 
Courts. 

Appeal allowed . 

(1) 20 Ind. Cas.C64; 17 C. W.N. 1088; 19 C. I. .1. 62. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 153 of 1913. 

March 4, 1915. 

Present :—Mr. Justice Seshagiri Aiyar and 

Mr. Justice Napier. 

NAGALINGA THU VAN —Appellant 

versus 

The MUNICIPAL COUNCIL, KUMBA- 

KONAM —Respondent. 

Madras District Municipalities Act (IV of 1884J, s. 
196 (3)— Private market — License , application fur— 
Discretion, whether absolute. 

Under section i96 (3) of the Madras District 
Municipalities Act, IV of 1884, a Municipality has 
absolute discretion to refuse to grant a license. 


Somu PUlai v. Municipal Council of Mayavaram , 
28 M 520, doubted. 

Appeal against the judgment of the 
Hon’ble Mr. Justice Tyabji, in Civil 
Revision Petition No. 76S of 1917, dated 
27th October 1913 (Small Cause Suit 
No. 4 0 of 1 911 on the file of the Court of the 
Subordinate Judge of Kumbakonam). 

PACTS.—The suit was for damages for 
illogal refusal to grant a license. The 
Subordinate • udge of Kumbakonam held 
that the Municipality had absolute power 
to refuse a license and dismissed the 
suit. Tiie plaintiff then preferred a Civil 
Revision Petition (No. 768 of 1911) to the 
High Court and Tyabji, J.. who heard the 
petition, dismissed the same. The present 
appeal is under section 15 of the Letters 
Patent against that order of dismissal. 

Mr. C. P. Subramaniya Iyer , for the 
Appellant:—The Municipality has no 
absolute discretion to refuse to grant a 
license. Such a refusal must be based on 
proper grounds. Arbitrary refusals will be 
interfered with by the Court. See Somu Pillai 
V. Municipal CAincil of Mayavaram (i). 

Mr. V. S. oniidachariar , for the Re- 

sp ndent, was not called on. 

JUDGMEVr.—1 he Municipality has 
absolute discietion under section 196 of the 
District Municipalities Act to refuse to 
giant a license. Somu Pillai v. Municipal 
Council of Mayavaram (1), which was decid¬ 
ed with reference to section 191, does not 
affect the present case. 

• In this latter section words enabling the 
Muuicipality to refuse an application are not 
to be found. We feel some doubt about the 
correctness of the decision in Somu Pillai v. 
Municipal Council of Mayavaram (l), but 
it is not necessary to consider it any further 
as the present case is not governed by it. 

The appeal is dismissed with costs. 

Appeal dismissed . 

(1) 28 M. 520. 
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PRIVY COUNCIL. 

Aiteal from the Calcutta High Court, 

January IP, 1914. 

Present :—Lord Dunedin, Lord Sumner, 
Sir John Edge and Mr. Ameer Ali. 

AHMED MUSAJ1 SALEJI and others — 

APPELLANTS 


versus 

HASHIM EBRAHIM SALEJI axi. others— 

Respon den rs. 

Civil Procedure Code (Act V of 1908), **. 2, 97— 

Decree, whether Code contemplates the existence of 
adjudications which are hath decrees and orders or 
which are neither decrees nor orders — Partnership , suit 
for accounts of—[lletjal direction as to inquiry by 
Assistant Referee embodied in preliminary decree — 
Appeal — Whether such direction can he objected to in an 
appeal against final decree—Contract Act (IX of 1S72), 
4.25*1*— Partnership , dissolution of — One partner 
keeping funds and cm ploying them for his own benefit — 
Interest , liability for, mi.-'Ctnidnet or fraud if essential — 
Direction to pay into Court in a partnership suit, if 
discretionary and when interfered wi f h in appeal — 
Party taking the chance of success, if can be permitted 
to question jurisdiction nj Court in case of failure. 


In a suit to have partnership accounts taken, 
the Trial Judge declared that tho partnership 
was dissolved from a particular date and then 
ordered and decreed that the Assistant Referee 
should enquire into and ascertain who the partners 
were that were entitled to share in the assets and 
good will of the said partnership business and take 
an account of tlie dealings of the parties with the 
assets of the said partnership business. No appeal 
was preferred against the said adjudication, the 
Assistant R^fer™ held the inquiries directed and 
submitted bis report to tin* Trial Judge, who adopted 
it after bearing objections therein. In an appeal 
against the latter decree the app diant raised 
the question whether the inquiry as to who the 
partners wero that were entitled to share in the 
assets and goodwill of the p irt n**rship was right Iv 
included in the adjudication by the Judge or whether 
the enquiry was n >t one which ought to have been 
made by the Judge himself: 

Held, that the Code of Civil Procedure made no 
provision for something which was neither a decree 
nor an order, nor for anything which was both, 
neither did it provide that one adjudication bv the 
Court could be resolved into diverse el uiients, some 
of which were decrees and sum* orders; that the 
adjudication began by settling in linrn' t|»» rights 
between the parties and declaring that the partner¬ 
ship was dissolved; that t lu* said declaration was tin* 
foundation of all subsequent accounts and proceedings 
which were merely incidental thereto and consequen¬ 
tial thereon; that it did not matter whether the 
instrument of partnership fixed the dissolution at a 
date which had passed before the suit began or 
whether the parties bad agreed to a dissolution or 
agreed in submitting ton dissolution by the Court or 
whether the Court decreed n dissolut ion for cause 
shown before it after a lids conleslator, that the 
declaration when made became in substance a decree* 
that it did not cease to bo such, because u subordinate 


part of it, if correctly mado, might have been made 
sop ir.it »ly as an or.br; that it conclusively deter- 
min si\ the rights of the pirtbs in regard to certain 
essential matters involved in the suit; that the 
expression ‘matters in controversy’ occurring in the 
definition of hberco* in section 2 {2) of the Civil 
Procedure Code could not he pressed so as to exclude 
matters which, though as it happened they wero 
common ground, must have been actually decided if 
any question lmd arisen and wore the foundation of 
the whole decision; that accordingly section 97 of the 
Civil Procedure Code applied to the case; and that, 
theref >re, the objection was too late, bp* 712, cals. 1 
& 2.J 

Khndcin II issain v Enid id Hossiin, 29 C. 758; 

5 C. W. X. (>17. followed. 

Wli *ro, on n dissolution of a firm, one of fho 
partners retains the assets of th * firm and applies 
tli‘*m in continuing the business for his own benefit 
he will b» onbredt j account for these assets with 
interest thereon, even though there may be no fraud 
or misconduct amounting to fraud, [p. 712, col. 2.] 

An order directing one of the parties in u suit, for 
diss ibition of partnership to bring into Court certain 
sums alleged to be partnership funds, is one purely 
in the discretion of the Court and will not be inter- 
f ‘red with mil ‘ss exercised on some wrong principle, 
[p* 712. col. 2. ] 

It would be deplorable to allow a party to take 
his clmnee of success before a Court and then, when 
ho had lost the day, to contend that the matter 
should not havo been adjudicated upon at all. [p. 712, 
col. 1.] 

Appeal from the decree and judgment of 
the High Court of Judicature at Fort 
William in Bengal, dated 1st September 
19Id, confirming the decrees and orders passed 
by Fletcher, .1., dated 30th August 1909, 
2dth January 1912, 27th March 1912 and 
22nd April 1912. 

FAC PS.—The suit was for accounts of 
a dissolved partnership. The Trial Judge 
declared the partnership dissolved from a date 
prior to the suit and referred the question 
of determination of the partners, who were 
entitled to share in the assets and good will 
of the partnership business, and that of 
accounts to the Assistant Ollicial Referee. 
There was no appeal against the said 
adjudication. The Assistant Referee held 
the inquiries ordered and submitted his 
report to the Trial Judge. Objections were 
put in and argued and the Judge finally 
adopted the report. In an appeal against 
this latter decree, which was the final 
decree in the case, it was objected that the 
Court itself ought to have determined the 
question as to who the partners were that 
were entitled to share in tlie assets and 
go« il will of the partnership and thatjefer- 
l ingit to the Assistant Referee was improper 
and consequently the decree which was 
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based on it was illegal. The High Court 
held that, though the inquiry ought not 
to have been directed, yet inasmuch as 
the direction bad been embodied in a 
preliminary decree and as the latter had not 
been appealed against, the propriety of that 
decree could not, under section 97, Civil 
Procedure Code, he questioned in an appeal 
against the final decree. Hence this appeal 
to His Majesty in Council. 

Sir Robot Finlay, K. 0 ., and Mr. Dunne , 
for the Appellants :—The High Court 
having conceded that the inquiry was 
wrongly ordered, it ought to have set aside 
the decree. Section 97 of the Civil Proce¬ 
dure Code has been misconstrued. There is 
no decree in this case, as there was no ad¬ 
judication. There is only an order as 
defined in section 2, clause (!4), in so far as 
the same goes further than declaring rights, 
and is not appealable. Vide section 104, 
Civil Procedure Code. Vide also Khadem 
Hossain v. Emdad Hossain (1). Tn the absence 
of any finding as to misconduct nr fraud, 
the lower Court erred in allowing interest, 
especially as the same was not claimed in 
the plaint. To find a liability for interest 
fraudulent retention or improper applica¬ 
tion must be proved, as also the time when 
such fraudulent retentioncommenced. There 
is absolutely no such proof in this case. Johnson 
v. Rex (2), Rnrland v. Earle 4* Sons (3). The 
order as to deposit, of the money is clearly 
illegal, inasmuch as the appellants are them¬ 
selves entitled to more than half the share 
in the partnership assets. 

Messrs. Upiohn a.ni Owns IT inly, K. 0 ., 
and Lowndes , for the Respondents : Even 
in the absence of misconduct, a partner, 
who after dissolution gets possession of 
partnership assets and uses them for his 
own benefit, is liable at the option of the 
other partners either to pay interest or to 
make good the profits made out of the 
employment of such assets. The finding 
in this case, however, amounts to one of 
misconduct. Vide Lindley on Partnership, 
Bk. IV, Ch. IT, section 2, page 677; Clements 

v. Hall( 4) and Yates v. Finn( 5). The claim for 

(1) 20 C. 758; 5 0. W. X. 017. 

(2) (lOO-t) A. C. 817; 73 L. J. P. C. 113; 20 T. L. R. 
697; 53 W. R. 207. 

(31 (1005) A. C. 590 at p. 592; 93 h. T. 313. 

(4) (1857) 2 03 Ct. & J. 73 at p. 180: 27 L. J. Ch. 
349; 4 .Tur. (x. s.) 434; 6 W. R. 358; 44 E. R. 954; 119 
It. R. 74. 

(5) (1880) 13 Ck.D. 839;49 LJ. Cli. 183; 2SW.R.337 


interest need not be contained in the plaint; 
Bn eland v. Earle A Sons (3). In any event the 
matter was one U.i the discretion of the lower 
Court. The direction to pay money is quite 
proper as the action was a species of adminis¬ 
tration, and such directions are also given 
when Receivers are appointed. 

JUDGMENT. 

Lord ftr.MXER. —This was an action to have 
partnership accounts taken, and for that 
purpose to have various matters decided by 
the Courts. Three questions only were 
raised before their Lordships on the present 
appeal. 

The circumstances raising the first ques¬ 
tion were as follows. The membership of 
the firm was in dispute. Certain persons 
were alleged, on one side, to have been part¬ 
ners, and, on the other, to have been only 
employees remunerated by a share of annual 
profits. The suit was begun on 30th June 
190S, and on 30th August 1909 the Trial 
Judge, Fletcher, J., by his formal 
adjudication (to use a neutral term) “ de¬ 
clared ” that the partnership in question 

was dissolved as from 1st July 1907, and 

then ‘ ordered and decreed ” that — 

It is referred to the Assistant Referee of 
this Court to take the following account and 
to make the following inquiries, that is to 
say :— 

1. To inquire who were the partners who 
were entitled to share in the assets and good 
will of the said partnership business ; 

2. To take an account of the dealings of 
the parties with the assets of the said part¬ 
nership business ; ” 

and, further, certain other mattere not now 
material. 

This adjudication was immediately 
appealable, but was not appealed. The As¬ 
sistant Referee duly held the inquiries 
directed, and all matters were gone into at 
a great expenditure of time and money. 
His report on inqniry No. 1 was adverse 
to the appellants, and being excepted 
to by them was confirmed by Fletcher, J. 

The appellants then, by memorandum of 
appeal, dated 23rd May 1912, raised the 
question whether inquiry No. 1 was rightly 
induiel in the adjudication dated 30fch 
August 190 ), or whether it was not one 
which should have been made by the learned 
Judge himself. This at once and for the 
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first time rnised the question, which is the 
first and chief issue in the present appeal, 
whether the above-mentioned determination of 
Fletcher, J., was a decree” or an order” 
within the meaning of those terms in the 
Civil Procedure Code, Act V of 1908. if it 
was a decree it was a preliminary decree 
within section 97, and any appeal was 
incompetent and barred thereby; if it was an 
order it was appealable still. Their Lord- 
ships would unfeignedly deplore a state of 
procedure which enabled the appellants to 
take their chance of success before the Assist¬ 
ant Referee at such a cost in time and money 
and then, after they had lost the day, to con¬ 
tend that the matter never should have gone 
before him at all; yet it must be so if such be 
the meaning of the Code. 

The High Court, while thinking that the 
inquiry in dispute should not have been 
directed, decided at the same time that the 
adjudication of Fletcher, J., which included 
this direction, was itself a decree and, there¬ 
fore, being a preliminary decree, could not 
under section 97 of the Cede be questioned on 
the final appeal. Their Lordships are in 
acord with the learned Judges of the High 
Court. 

The adjudication itself began by declaring 
that the partnership was dissolved as from a 
certain date, and thus in limine settled rights 
between the parties. This declaration was 
the foundation for all subsequent accounts 
and proceedings, which were merely incidental 
thereto and consequential thereon, it matters 
not whether the instrument of partnership 
fixed the dissolution at a date which had 
passed before the suit began, or whether the 
parties had agreed to a dissolution or agreed 
in sub nitting to a dissolution by the Court, 
or whether the Court decreed a dissolution for 
cause shown before it after a litis contestatio. 
The declaration when so made was what the 
Court's adjudication, and indeed the appel¬ 
lants’ own case, call it, a decree. The Code 
makes no provision for something which is 
neither a decree nor an order, nor for any¬ 
thing which is both, neither does it provide 
that one adjudication by the Court can bo 

resolved into divers elements, some of which 

are decrees and some orders. This was in 
substance adeeroe: it did not cease to be such, 
because a subordinate part of it, if correctly 
made, might have been made separately as an 
order. It conclusively determined the ;rights 


of the parties in regard to certain, and those 
essential, matters involved in the suit, and 
the expression ‘ matters in controversy,” in 
section 2 (2) (the definition of ‘ decree”), can¬ 
not, in their Lordships’ opinion, be pressed so 
as to exclude matters which, though as it 
happened they were common ground, must 
have been actually decided if any question 
had arisen and were the foundation of the 
whole determination. The Code has got rid 
of such doubts as were debated in Khudem 
Hussain v. Emdad Hussain { 1). Accordingly 
section 9/ ol the Code applies: the appellants 
took their objection too late and the High 
Court rightly decided against them. 

The residue of the case nmy be shortly 
disposed of. The appellants were ordered to 
bring certain money into Court and to pay 
interest as from a certain date. The conten¬ 
tion on the former point, namely, that the 
amount was excessive, was not raised below 
at all and but faintly before their Lordships. 
In any case the amount ordered to be brought 
into Court was a matter of discretion and 
that discretion does not appear to have been 
exercised on any wrong principle. No more 
need be said as to this. The other point is 
equally short. It is well settled that in 
certain cases, when on the dissolution of a 
firm, one of the partners retains assets of the 
firm in his hands without any settlement of 
accounts and applies them in continuing the 
business for his own benefit, he may be ordered 
to account for these assets with interest there¬ 
on, and this apart from fraud or misconduct 
in the nature of fraud. The report of the 
Assistant Referee disclosed conduct of this sort 
on the appellants’ part falling within the 
decided cases, even if it did not amonut to 
fraud, as pi* Vbly the Referee meant to find 
that it d o. Loth Courts below adopted this 
retori, and, t icrefore, there are concurrent 
findings ot fact against the appellants and no 
question of law is raised at all. 

Their Lordships will humbly advise His 
Majesty that this appeal be dismissed with 
costs. 


Appeal dismissed , 

Solicitors for the Appellants: Messrs. 
Burton , Yeates and Hart . 

Solicitors for the Respondents: Messrs, 
Watkins and Hunter . 
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AMJADNE3SA BIBI V. RAHIM BAKAS SIKDAR. 

CALCUTTA. HIGH COURT. 

Second Civil Appeal No. 97 of 1912. 

May 28,1914. 

Present :—Mr. Justice Holmwood ancl 
Mr. Justice Chapman. 

Srimati AMJADNESSA BIBI and others — 

Plaintiffs—Appellants 

I'ersus 

RAHIM BAKAS SIKDAR and others— 
Defendants—Respondents. 

Contract Act {IK of 1872), *. 65, application of— 
Agreement not to prosecute, whether given under undue 
influence or pressure—Transaction, set aside — Considera¬ 
tion, suit to refund, maintainability of. 

If money or security be given under an agreement 
not to prosecute under such circumstances that there 
has been pressure or undue influence, the trans- 
atcion will be set aside and the money or security 
ordered to be returned. 

Jones v. Merionethshire Permanent Benefit Building 

Society , (1892) 1 Oh. 173 at p. 186; 61 L. J. Ch. 138; 
65 L. T. 685; 40 \V. R 273; 17 Cox. C. C. 389, referred 
to. 

But in every case of illegal composition of a non- 
compoundable criminal offence, a refund cannot be 
demanded at law. 

Section 65 of the Indian Contract Act does not 
apply to such cases of refund of money. 

Appeal against the decree of the officiating 
Sub-Judge, third Court Tipperah, dated the 
30th of May 1911, affirming that of the 
Munsif, third Court, at Chandpur, dated the 

23th of April 1910. 

Babu Bajindra Chandra Guha , for the 
Appellants. 

Babu Satis Chandra Ghose , for the Re¬ 
spondents. 

JUDGMENT.—The only point raised in 
rliis second appeal is that the agreement 
ceally having been in invito a refund suit 
tan be maintained in Court. We have only 
to point out that neither the pleadings nor 
any issue nor any finding of the lower Courts 
nor apparently any evidence appears in 
support of the question of fact that there 
was any pressure upon t e plaintiff to pay 
this money in consideration for not being 
prosecuted. The so called admission of 
the defendants in their written statement 
goes directly to the contrary. 

It is urged that in every case the fear 
of punishment is an undue influence and 
that if the defendant accepts money to 
screen the plaintiff from punishment lie 
thereby exerts this undue influence. The 
exceptions given by Pollock on one of 
yvlaich alone reliance is placed is 4 unless tji^ 


agreement was made under such circum¬ 
stances as between the parties that if 
otherwise lawful it would be voidable at 
the option of the party seeking relief.” It 
is obviously not voidable under section 19 
inasmuch as there was no coercion what¬ 
ever, and we are unwilling to read into 
section 16 a fictitious use of the dominant 
position iff the defendant. The law says 
that not only the defendant must have a 
dominant position but he must use it, and 
this has been carefully guarded against in all 
the cases in England to a number of which 
we have been rather unnecessarily referred. 
The rule derivable from these cases can 
be thus stated :—If money or security be 
given under an agreement not to prosecute 
under sucli circumstances that there has 
been pressure or undue influence, the 
transaction will be set aside and the money 
or security ordered to be returned. There 
is one rather doubtful passage i r the 
judgment of Lord Justice Bowen in the 
case of Jones v. Merionethshire Permanent 
Benefit Building Society, (1) which might be 
taken to extend the principle further; but 
the learned Judge expressed himself with 
extreme hesitation and abstained from ex¬ 
pressing any opinion on it. Were we to 
extend the principle in the way which we 
are asked to do by the learned Vakil for the 
appellants, it is perfectly clear that in every 
case of illegal composition of a non-com- 
poundable criminal offence a refund can be 
demanded at law. We have no desire and 
no intention to extend the law to any such 
result. It has been held that section 65 dees 
not apply to a case of this kind. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 

(1) (1892) 1 Ch. 173'atp. 186; 61 L." J. Ch. 138; 
65 L. T. 685; 40 \V. R. 273; 17 Cox., C. C. 389. 
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RABIA bl V. ANGAPPAN. 

MADRAS high court. 

Second Civil, Aiteai. No. 500 of 1914. 

February 2d, 1915. 

Present: —Air. Justice Sankaran Nair and 

Air. Justice Tyabji. 

RABIA Bl —Plaintiff—Appellant 

reruns 

ANGAPPAN and ANoniKR—D efendants— 

RESPONDENTS. 

Muhammadan Law — Minor— Father-in-law, whether 
Icunl qnardian of hi* minor dnn.jhter-in law - JR' birto 
quardinn, r ower of, to mnrhjatje minor * to 

on reh nse otlwr pro/.ert i.'.< for her—Vo rebate henejinal 

_ Mortijmje, whether hindimjon minor — Minor , whether 

eon retain iiro/ierfij ami aroiit attendant lialnhtij to 
jxui morttjmje a man nt. 

Under tin' M iiliannnadan Law. n fnf her-in-law is 
not a legal guardian of his minor dau^htcr-in-law. 

A dejiido guardian of a Muhammadan minor is 
not entitled to mortgage the minors properties for 
purrliasitig other properties for lier, even though the 
same mav lx* henelu'ial to h(*t. 

'I’here fore* a mortgage so e\e mted is not binding on 
ln*r but if she disclaims liability to pay tin* mortgage 
amount, she must give up her rights to the property 

purchased. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge of 
Trichi nopoly, in Appeal Suit No. *.)•>#) of 1912, 
preferred against that of the Court of the 
District Munsif of Srirangam, in Original 
Suit No. 105 of 1911. 

PACTS.—Suit by a Muhammadan lady 
for setting aside a mortgage of her properties 
executed by her father-in-law during her 
minority and for possession of the same. 
The lower Appellate Court, dismissed the 
suit holding that as the mortgage had been 
executed by the father-in-law (.who, though 
not the legal guardian of the plaintiff, was 
managing her affairs) for purchasing a house 
for her, and as the purchase was beneficial 
to her, it was binding upon her. Against 
this decree the plaintiff preferred this second 
appeal. 

Mr. M aha m until Ibrahim Sahih , for the 
Appellant:—The falher-in-law of a Muham¬ 
madan minor, who is only a :/<* facto guardian, 
has no authority to mortgage her estate tv) 
purchase other properties lor her. 

Air. N. I'arf Imsn ml it i Icr, for the Respond¬ 
ents:— The lower Appellate Court has found 
that the purchase was beneficial tv) the 
plaintiIT. Sin* being a gosh a lavly, it is 
really convenient for her to have more space 
t> move about without being observed by 
strangers, in any event, she cannot retain 
the property and disclaim liability. 


JI7DGAIENT.—The plaintiff sues to set 
aside a mortgage of her properties effected 
by ber father-in-law. Her suit was dismiss- 
oil on the ground that the mortgage was 
effected for necessary purposes. 

The Subordinate Judge tinds that the 
father-in-law was not her guardian under 
the Muhammadan Law, but he was really 
managing her affairs: we agree with his 
finding. He also tinds that he purchased 
certain properties under Exhibit IV for the 
plaintiff. The purchase was in his opinion 
beneficial to her, as she is a gosha lady. To 
raise money for the purchase the father-in- 
b\w executed the mortgage now sought to 
be set aside. 

We are of opinion that a person who is 
not a miniorks guardian inlaw but only a 
<le facto guardian, is not entitled to mortgage 
the minor's property to purchase a bouse 
for her for the purpose alleged. It is true 
that it might be more convenient to her 
to have more space to move about without 
being observed by strangers. But for this 
purpose her guardian cannot charge the 
minor's property. 

At the same time it is clear that she cannot 
retain the property purchased out of the 
funds-so raised, and she says she lays no 
claim to it and is prepared to execute any 
conveyance if necessary. The mortgagee is 
willing to take a conveyance. Wo, therefore, 
set aside the decree of the lower Appellate 
Court and declare that the mortgagee* Ex¬ 
hibits I and 11, are not binding on the 
plaintiff and she is entitled to recover 
possession of the property in schedule 
11 wilh mesne profits past and future at 
Us. ’25 a year from i90S. We further 

direct the plaintiff to execute a conveyance 
of the properties purchased under Exhibit 
1 V in favour of the 12th defendant and if 
in possession, to surrender the property to the 
12th defendant. T he appellant will get her 
costs in this Court. In the lower Courts the 
parlies will hear their own costs. 

Appeal al kneed. 
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GOFAL LAL.TI V. GIRDHAR LALJI. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 829 op J913. 

February 25, 1915. 

Present :—Sir Henry Richards, Kr., Chief 

Justice, and Justice Sir P. C. Banerji, 

Kt. 

G os warn i Sri GOPAL LALJI Maharaj 

Plaintiff—Appellant 
versus 

Goswami Sri GIRDHAR LALJf and 

OT H K RS — D K F G N DA NTS — R E S PON DENTS. 

Hindu Law Ballavacharya sect — Custom—Right of 
transfer in property held by goswamis— Gijt, validity 

of. 

A goswami of the BaUavachanja section has 
specific interest, capable of being partitioned and 
transferer], in the property held by him, including 
even the temple and idol. Hence a gift made bv one 
goswami of his interest in the property held by him 
to another goswami and his successors-in-otfice is 
lawful and not contrary to the customs and usages of 

v O 

the cult. [p. 719, col. 1.] 

First appeal from the decision of the Sub¬ 
ordinate Judge of Muttra, dated 25 th 
August 1918. 

Dr. S. N. Ser , with him the Hon'ble 
Dr. Sunder Lai and Dr. S. C. Bane. ji , for 
the Appellant. 

The Hoirble Mr. Mali Lai Nehru (with him 
Messrs. D. C. Banerji , Jawahir Lal % L. M. 
Banerji , Benode Bihari and B-. K. Malvaiya ), 
for the Respondent. 

JUDGMENT.—The suit out of which this 
appeal arises relates to certain disputes be¬ 
tween BaUavachanja Gosha ins. A case relat¬ 
ing to the customs of this sect lately came 
before their Lordships of the Privy Council 
in the case of Mohan Lalji v. Gordhan Lalji 
Maharaj (1). The principal defendant in the 
present suit was the respondent in that case 
their Lordships in referring to the history 
of the sect made the. following observations: 

“ The Ballcacharya cult, in reality an off¬ 
shoot of Vaishnavism, was founded in the 
sixteenth century of the Christian era by one 
Baliavacharya, who is usually designated 
among his followers and disciples as Maha Pir- 
hhtiji. He and his descendants, who constitute 
the Ballavacharya Goshain hid , are held in 
great veneration by the members of the sect 
and regarded as the incarnation of the famous 
and favourite Hindu deity, Krishna, whom in 

(1) 19 Ind. Cas. 337; 35 A. 283; 17 C. W. N. 741; 
i] A, L. .1. - 4*: 17 C. L. J. 612: 15 Bom. L It. (Mi; 
U913J >1, W, JT f 536; 14 }1.h. T- 27; 40 I. A. 97. 


common with other Vaishnavs (Vishnuvites) 
they worship. The cult established by 
Ballavacharya differed in several particulars 
from the practices in vogue among other 
votaries of Krishna, the principal point 
of difference consisting in the fact that he 
repudiated the practice of celibacy and 
asceticism practised by the other gussains. 

The BaUavachanja Gosha ins, in other 
words, the descendants of Ballav, possess 
several principal temples, each of which is 
presided over by a member of his hul or 
family, who is styled a tihait. 

The defendent Gordhan Lalji is in 
possession of one of the most important of 
these temples, if not the most important, 
which is situated at Nathdwara in the 
Odeypore State'’. 

The sect possesses a number of temples 
in different parts in India; including a con¬ 
siderable amount of immoveable property. 

• Large offerings are made from time to time 
by the votaries of the sect. In the present case 
it would seem that there are or were offerings 
coming even from Zanzibar. 

The immediate cause of the present suit 
was a deed of gift, dated the 2nd of April 
1910. The document is in the form of an 
indenture and is made between Goswami 
Shri Girdhari Lalji Maharaj (the first 
defendant ) of the one part and ‘‘Goswami 
Tikayet Sri 10S Sri Goverdhan Lalji 
Girdharji Maharaj of Sri Nathdwara” of 
the other part. This document, after reciting 
the title of the grantor to “ one-fourth part 
or share in all the hereditaments and pre¬ 
mises in the schedule hereto more particularly 
described” and mentioned, granted, con¬ 
veyed and assured in absolute gift to the 
grantee and his successors in office to the 
gaddi of Sri Nathji all that one fourth 
undivided equal share and interest of the 
grantor in all these pieces or parcels of 
lands et cetera more particularly described in 
schedule A thereunder written, to hold the 
said lands, hereditaments and premises and 
all and singular the other premises thereby 
granted and assured, or intended so to be, 
with their and every of their members and 
appurtenances into the use of the grantee 
and his successors to the gaddi of Sri Nathji 
to the only proper use and benefit of the 
grantee and his successors in office for ever. 

The first item in the schedule is “one temple 
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building of Sliri Naunit Priyaji Maharaj 
altos Raja Thikur, with all the images 
including Sliri Llaja Tliakur installed 
therein.” The second item is one temple 
building of Sliri Dauji Maharaj.” 
The third and fourth items ;are haithaks. 
The fifth item is “the zmnlndnri and 
mnafi rights of the whole village of (iokul 
consisting of two rnnhals , that is, old and 
new Gokul and all the abadi rights to tanks, 
grounds, habitation, ghats, the river, et ceteia , 
and all sorts of income from Mandi Bazar 
Tolai Sewai, and all other rights whatsoever 
relating to the Sri Raja Thakm”. There 
are two items of property in all in the 
schedule the twentieth and last item be: g 
images in the temple of Shri Naunit Priyaji 
Maharaj. 

The present suit Ins been instituted for 
the purpose of obtaining a declaration from 
the Court that this deed of gift is ineffectual, 
null and void. In the plaint the plaintiff 
alleged that he was the sole manager and 
gn l ! inrush in of the temple and as such 
sil jly entitle 1 to the property, one-fourth of 
which purported to he granted by the deed 
in question. The contention in this C nirt 
w is that the plaintiff, the defend mt No. I 
a o 1 the defen l int No. 2 constituted a cor- 
p irate body of trustees of the temple and 
its property an 1 that accordingly the defend¬ 
ant (x'rdhar Lilji had no specific interest 
in the temple or the property, and no right 
to mike the deed of gift. 

There can be no doubt that if we must 
regard the property as ‘ trust” property 
in the strict sense, dedicated fora eh not¬ 
able or religious purpose in the hands of 
duly constituted trustees of the charitable 
or religious object, ono or more of su ;h 
trustees would have no p nver t> alienate 
the trust property or delegate their piwers 
arid duties contrary to the trust. In the 
present rise the plaintiff’ has endeuvourel 
to show that Midi a trust existed and that 
Goswami Sri Girdhar Lilji occupied the 
position of one of three joint trustees on 

whom, according to custom and Hindu Law, 
the trust had devolved. Ho contends that 
even if numerous transfers and alienations 
are pr >vad to have taken pi ice in the past, 
such alienations and transfers were breaches 
of trust. The defendants on the other h ml 
contends that the transfer complained of 
could legally be made, that there was nothing 


in it contrary to law or to the usages and the 
customs of the sect. They have adduced a 
large amount of evidence showing how this 
pro pert y and other property of a similar 
nature (as they allege) have been dealt with¬ 
in the past by members of the sect including 
the plaintiff himself. They say that these 
dealings were not and have never been con¬ 
sidered by the sect as contrary to law or 
to their customs and usages. In considering 
the evidence and the inference to be drawn 
from such evidence, we think that we should 
bear in mind that tlie cult hold the theory 
that they are incarnations of the deity and 
the fact that the transfer complained of was 
made in favour of a member of the cult, 
holding a very exalted position therein. 

The first transactions dealing with the 
property is a deed executed in the year 1852 
by a lady named Janki Buhuji Maharaj, 
widow of Goswami Sri Govinoji Maharaj. 
The opening clause is as follows: I now 

having become old have made Goswami 
Bitthal Nathji and Parshotamji, who are 
my sister's son’s sons,the proprietors of my 
house, that is of the following.” Then follows 
a description of the property commencing 
with “Sri Thakurji Sri Naunit Lai Priyaji 
with temple”. The property includes zemin - 
dari and mnafi Inga in Zanzibar, income 
from Jodhpore, etc., etc. It is evident from 
this document that the lady had no sons. She 
had a daughter’s son for whom she made some 
provision, but the idol, temple, etc., weregiveu 
to Goswamis Bitthal Nathji and Parshotam 
Lalji. The explanation of the exclusion of 
the daughter's son was probably the custom 
of the sect. The daughter’s son would be a 
hkat and incapable of performing } puja (See 
the decision of their Lordships in the case 
already referred to). The important part of 
the deed is that the lady treats the property 
as her own and makes the donees proprie¬ 
tors”. 

The validity of this document was challenged 
first by Rmchhore L il (the donor's daughter’s 
am) an l after .virds by person* aUeJfin? 
themselves to be reversioners of Goswami 
Sri Gwindji, the husband of the donor. 
The deed was upheld anl the property or 
at least the temple from that time remains 1 
in the hands of Bitthal Nathji and Parshotamji 
and their decendants up to the time of th j 
transfer complained of in the present suit* 
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We here give a short pedigree of the 
family:— 


Parsiiotam Lal 


Kaman Lal, 
defendant No. 3. 


I 

Gopal Lal, 
plaintiff. 


Bitthal Nath 


Kalyan Rai, Brij Nath Rai, 


Jiwan Lal. Bal Kishen. 


r 


Girdlmr l al, 
defendant No. I. 


r 



Madsudan Lal. 


The next transaction of importance took 
place in March 1 bcf8. Sri Kalyanji, Sri 
Brij Nathji (tlie sons of Bitthalji) and Raman 
Lalji (the son of Parshotam Lal) partitioned 
certain property between them. The parti¬ 
tion was carried out by means of a submis¬ 
sion to arbitration and an award. The 
property partitioned included 16 temples. 
Clause 2 of the award says: “the property, a 
detail of which has been ascertained up to 
this time, lias been divided. The parties 
will he owners by halves of any other property 
which may be found to exist in addition to 
the said property.” Clause 3: “besides the 
property divided mentioned above, the parties 
are owners by halves of (1) the temple of 
Thakur Sri Dauji Maharaj, (2) the temple of 
Madan Mohanji Maharaj situate in the city 
of Muttra, and (3) the temple of Thakur Sri 
Naunit Lalji Maharaj, known as Raja Thakur, 
situate in Kasba Gokul. The parties will 
be the owners of and responsible for the 
expenses connected with the money dealings 
carried on at the temples of Thakur Dauji, 
Madan Mohanji Maharaj and Sri Naunit 
Lalji Maharaj by halves” This partition 
seems to indicate that the parties to it 
(influential members of the cult) considered 
that there was nothing wrong or contrary 
to the usages of the sect in partitioning 
their temples and property held in connection 
w ith the temples. It is contended on behalf 
of the plaintiff that the temple of (l) Thakur 
Sri Dauji (2) Madan Mohanji and (3) 
Naunit Lalji (the temple now m dispute) 
were not partitioned. This is not quite 
correct, because clause (3) provides that the 
parties shculd be owners of these three 
temples by halves) besides there is no* 


thing to show that these temples and 
the property connected therewith dif¬ 
fered in any way in their nature and ori¬ 
gin from the rest of the property which 
was more completely partitioned. The 
probabilities are that all the property 
including the property in dispute was 
acquired in the same way. ]n May 1886 
Kalian and Brij Nath mortgaged to an 
outsider some of the property allotted to 
them under the award. By deed, dated 

the 18th of October 1894, Madhsudan (the 
son of Raman, son of Parshotam) after 
reciting the arbitration award and that he 
had acquired a gaddi and properties in 
ALmedabad, relinquished his pth share in 
favour of his brother, Sii Girdhar Lalji (the 
interest in the temple of Naunit Lalji is 
included in this relinquishment). 

On March *23id 1895, Sri Raman Lal 
made a gift of four Lighas edd to his Pandit, 
one Damcdarji. It is not quite clear w he¬ 
ther this plot was or was not part of tl e 
property giantcd by Janki Bahu in 1652. 
In January It99 the plaintiff (Sri Gopal 
Lalji) sued Giidhar Lalji for contribution 
to the expenses of the temples. In the 
pJaii.t he set forth the deed of relinquish-’ 
merit, ahead mentioned, by Madhsudan in 
fa\our of Giidhar Lalji, thereby rtcognis¬ 
ing the right of Madhsudan to make the 
relirquishment ar.d the title of Giidhar 
Lalji to a specified share. Girdhar con- 

and the plaintiff got his 
decree. In Maich 1899 an outsider sued 
Girdhar Lalji and obtained a decree; his 
propel fy was attached and the plaintiff’pur¬ 
chased it. P 

By a sale-deed, dated 2nd July 1202, 
after reciting the arbitration award and 
reciting the deed of relinquishment and 
reciting the puichase at auction-sale of the 
interest of Giidhar Lalji, the plaintiff, Gopa" 
Lalji, sold to a person, who was not a 
member of the sect, part of the property 
partitioned in 188b'. Another somewhat 
similar sale was made by the plaintiff hi 
March 1803. Theie were other similar 
sales. On the 16th of September It 06 the 

plaintiff executed a sanad. This sanad re¬ 
cited the arbitration award of 1888 and 
the titles of the plaintiff and Girdhar 
Lalji to specifed shares in the temples at 

Muttra and Gokul are therein fully recog- 
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nised. By tin’s sanad the plaintiff agreed 
to the partition of the temple in dispute 
(i)ifi'r aha). The plaintiff corresponded 
with the defendant, Tikait Gnbardlwn Lalji, 
with regard to this proposed partition. No 
one suggested that there was anything 
wrong in partitioning the property. The 
letters will he found at pages 91 and 92 
of the respondents’ book. This was long 
before the transfer now complained of, and 
it is significant that the plaintiff commu¬ 
nicated to a person bolding the position of 
Tikait Gobardhan the proposed partition. 
In 1904 Raman Lalji, Brij Pal Lalji (a 
son of Raman Lalji) and Ghanshiam Lalji 
(another son of Raman Lalji) made a 
partition between them. This partition 
was also carried out in the shape of an 
arbitration award, dated the 20th of Janu¬ 
ary 1904, a copy of which will be found 
at page 2 of the supplementary book of 
evidence of the respondents. The award 
sets forth that the party to whom a par¬ 
ticular temple has been awarded 'shall be 
the ointcr in pr^srsnion of that temple and 
also of every kind of property appurtenant 
thereto as a proprietor, com pH ant fa wake 
all sorts of transfers. In this award the 
temples were partitioned, including even the 
idols, that is to say, some idols were al¬ 
lotted to one party and some to another. 

In 1908 another partition of much the 
same nature, also carried into effect by an 
arbitration award, was made. The award 
is dated the 27th of March 1908. The 
parties to the partition were R.uuan Lalji 
and the plaintiff, Gopal Lalji. 


A suit was brought by Ghanashiam Lalji 
to set aside this last*mentioned award. 
Gopal Lalji was made a defendant to that 
suit and be filed a written statement on 
the 19th of May 1912, in which be pleaded 
that the temples and property were not a 
public iraqf, that according to the practice 
of the Ballab cult the awards were valid 
and enforceable. He further pleaded that 
the temples of Madan Mohnnji and Danji 
were the d^vater of a peculiar kind. 

The plaintiff’s own evidence given in the 
present suit seems to indicate that ever, 
r.ow he recognises and considers that par¬ 
ticular temples and idols are the private 
property of individual gtmahis. Ho was 
asked the following question: “ Do 
the temples of Dauji and Madan Molianji 


at Muttra and the property appertaining 
thereto which are in your and your family’s 
possession form endowed property?” An 
objection was taken by the plaintiff’s Pleader 
to tills question, on the ground that it was 
not relevant. The plaintiff answered the 
question in the following way : “They do 
not form endowed property. They are my 
private property.” He was asked what he 
meant by ‘ private property” and the answer 
lie gave was: A property is said to be 
endowed when it is entirely recorded in the 
name of the Thakurji and is not brought 
to private use, nor is it given or sold or 
transferred in any way. A property is said 
to be private when it is used by the 
owner in any way he likes.” He was asked 
if any of the five g a (hits were endowed ami 
lie said * none of them”. 

The plaintiff relies on certain evidence 
which goes to show that part of the pro¬ 
perty was revenue-free at a very early date 
and further, that some of the property was 
released from attachment in execution of 
decrees on the ground that it was '‘trust” 
property. We can attach very little impor¬ 
tance to the fact that some of the property 
has been revenue free. The sect is no doubt 
a religions sect and it is not surprising that 
part of the property was allowed to remain 
free of revenue, nor can wo attach much 
importance to the release of the property 
from attachment in the face of the evidence 
to which we have already referred which 
shows that property, which we think was 
exactly of the same nature, was attached 
and sold in execution of decrees, purchased 
by the plaintiff himself and subsequently 
sold to strangers. The evidence which the 
plaintiff's learned Advocate relied upon more 
than any other was a judgment of the High 
Court, dated the 15th of April 1897. That 
was a suit by Raman Lalji against Gopal 
Lalji and bis side of the family. The claim 
was that the Court should decree that one 
s i d e should perform worship in the temples 
for a fixed period and that then 
the other side should have a like fixed 
period. Tim Court dismissed the 
suit. In the judgment of this Court the 
learned Judges made the following observa* 
lions: The parties here are the joint 

managing trustees of the temples whose 
duty it is as such to manage the affairs to 
the best of their united abilities, a duty which 
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they undertook to perform when they accept¬ 
ed the trust. They have no rights of 
property or any personal pecuniary interest 
in the subject-matter of the trust. Js one 
of such trustees entitled to ask a Court to 
partition the duties of the trust between 
himself and 1 1 is co-trustees, and, for example, 
to give him the exclusive management of 
and possession of the trust property for say 
six months in eacli year, putting the other 
trustees entirely aside during his period of 
management’’;' .Before this case came before 
the High Court there had been a statement 
made l y the Pleaders as to the goshains 
having no pecuniary interest in the temples, 
and this no doubt led largely if not entirely 
to the remarks of the learned Judges quoted 
above, if we regard these statements merely 
as admissions as to bow the property was 
held, they do not seem of much impoidance 
having regard to the large volume of evidence 
to which we have already referred, proving 
that the sect recognised that the property 
and temples were capable of being partitioned, 
though perhaps not in the particular way 
the then plaintiffs sought to partition 
them. The statements were apparently 
made by the Pleaders for the purpose 
of the particular case before the Court. 

It is said that the decision operates as 
res judicata. Having regard to the nature 
of the claim in that litigation and the 
claim in the present litigation, we certainly 
cannot regard the decision as res 
judicata. The plaintiff in the present suit 
and Girdhar Lalji, the donor, in the deed 
of gift complained of were arrayed as parties 
on the same side. No issue was decided 
between them which would decide the 
present case- After considering the 
evidence we think there can be no doubt 
that this sect always regarded them¬ 
selves as having specific interests capable 
of being partitioned in the property held 
by them including even the temple 
and idol. It is unnecessary for us in the 
present case to decide how far the whole 
or any particular part of the property 
could be validly alienated to strangers. All 
that we have to decide in the present case 
is whether or not the alienation complained 
of, made as it was in favour of a very 
exalted member of the cult and his 
successors in ojjlce , is unlairful or contrary 
to the customs and usages of the cult. In 


our opinion the plaintiff has wholly failed 
to establish this. We think that tie 
decree of the Court below is correct and 
ought to be a binned. We accordingly 
dismiss the appeal with costs including 
in this Court fees on the higher scale. 

A ppea l dism issed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 855 of 1913. 

December 22, 1914. 

Present:— Mr. Justice Sanknran Nair and 

Mr. Justice Tyabji. 

ABDUL RAZAK SAHIB and others_ 

P LAI NTI ITS — A P PE L LANDS 


versus 


I he SECRETARY of STATE for INDIA 

IN COUNCIL, REFRESH NT ED BV THE 

COLLECTOR of SOUTH CANARA, and 

OTH E RS— D E FE N DA NTS— R E S PON D E N TS. 
Grant oj land undo dark Last ruler—Land subnieraed 
under nater not struck out of pntUi—Such land 
included in grant- — Grant , right to cancel . 

A iwant- of land once made under darkhast rules 1 v 
an officer competent to make it can be set aside bV 
superior officers only for fraud, mistake of fact or want 
oP jurisdiction. An assignment of a van, once made 
under the impression that it included also submerged 
lands, can nr t subsequently be cancelled on the "round 
that it did act. [p. 720, cols. 1 & 2.] " " d 

Land submerged under water is still the pro 

perry of the former owner, unless struck out from his 

patta and the assessment proportionately reduced 
[p. 720, col. 2.] 


Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suits Nos. 405 and 477 
of 1910, preferred against that of the Court 
of the District Munsif of Knndapore ir 
Original Suit No. 555 of 1909. 

Mr. B. Sitarama Bao , for the Appellants. 
Di, <S. Suamivadhan, for the Government 

JUDGMENT. 

Tyabji, J.— The Subordinate Judge has 
dismissed the plaintiffs’ suit on a construc¬ 
tion of Exhibit C which cannot be accepted. 
Under it the plaintiffs became entitled to 
be considered the owners of ‘re-formed” lands 
at their opliou. 

The Subordinate Judge’s reasoning that 
the lands in question did not form part of 
icarg number 3d is based on the ground 

that the plaintiffs’ predecessor-in-title got 

on darkhast a specific extent of land for 

a specified amount of assessment. But the 
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vcarg number was continued and tlie unit 
purported to be granted on dark hast was 
same as the original warg number 32. The 
extent of land correctly represented the 
extent of the warg number for the time 
being. There is nothing to show that any 
portion of the land forming part of the 
original warg number 32 was “ struck out 
of the patta.'' The indication is rather the 
other way. 

It is next contended on behalf of the 1st 
defendant that the patta and the order 
(Exhibits E and F) on which the plaintiffs’ 
rely were cancelled. Though there is such 
an allegation in the written statement no 
issue was framed on the point, the order 
(if there was any) by which Exhibits E 
and F were cancelled is not in evidence ; 
still less is there any material, on which 
it can be held that there was either any 
mistake of fact or fraud or that public 
interests were so affected by Exhibits E and 
F as to permit of their beitig validly 
cancelled. It was suggested that an 
opportunity should now bo given to the 1st 
defendant to prove all these matters. It is 
too late, however, to permit of this being 
done now : the written statement does not 
contain any particulars of fraud or mistake 
or any allegation that Exhibits E and F 
prejudicially affected p blic interests and 
were, therefore, validly cancelled. 

The appeal must, therefore, be allowed and 
the decree of. the District Munsif restored 
with costs throughout. Under section 82 of 
the Civil Procedure Code six weeks are 
specified for the time within which the 
the decree shall be satisfied. 

Jt follows that the memorandum of 

objections should be dismissed with costs. 

vSankaran Nair, J.— I agree. lFar <7 
No. 32 had la ram assessment of Rs. 64. In 
Fash 1270 an order was passed to 
collect an assessment of Its 38-12-2. A widow, 
Sridevi, who was then the wargdar present¬ 
ed a petition (Exhibit X) that the land 
lias been yielding her only 8 annas a year 
and that she paid this heavy assessment 
for 10 years at great loss to herself. 81m 
had to relinquish the warg. The relinquish¬ 
ment was accepted in 1870 (Exhibit IX). 
Thereupon Subraya Naik applied for it, 
claiming it as his “ ancient land” (Exhibit 
XXXVI). it was given to him with a 

reduced assessment (Exhibit XXXVII). One 


of the questions for decision is whether the 
entire warg number 32, including part of it 
which was under water, was given to him 
or only the land as it then remained available 
for cultivation. In the revenue accounts 
the land, warg , was given the old number 
entered under the name of the old wargdar 
even after these reductions in the assess¬ 
ment (Exhibits 0 and XII). The tararn 
assessment, Rs. 64, was entered though the 
amount entered as leviable for collection was 
the reduced amount. Tt was still classed 
khambarti. For these reasons the probability 
is that the entire warg number 32 was 
granted to Subraya. This is placed beyond 
doubt by what subsequently took place. 
In 1803 an order was issued that in cases 
of lands submerged and re-formed the rights 
of former owners cannot be considered as 
extinguished unless the pattadars relinquished 
and got such land struck out of their pattas 
(Exhibit C) and if not so done, the po//a- 
dar was to continue liable for full assess¬ 
ment even for land under water. In 
accordance with this the pattadar elected 
to receive the patta for the entire land and 
a patta, was granted in the name of 
the old wargdar for the entire land 
bearing the full assessment (Exhibit E) 
by the Head Assistant Collector. It is said 
that this patta has been set aside by the 
superior authorities. That order is not before 
us. It is not denied that the Head Assist¬ 
ant Collector was competent to issue the 
pa'ta. No mistake or fraud is alleged or 
proved. As I have already pointed out, the 
Head Assistant Collector was right in 
granting the patta ; the land submerged not 
having been struck out of the patta . Bat 
assuming that be committed an error of 
judgment, in the absence of any invalidating 
circumstance like want of jurisdiction, mis¬ 
take or fraud, etc., the patta is valid and 
not liable to be set aside by any superior 
authority. 

It is also assumed by the lower Appellate 
Court that when Sridevi, a Hindu widow, 
relinquished the warg , it was at the absolute 
disposal of Government. In the absence of 
any statutory provision to the contrary, a 
relinquishment by her can only affeot hor 
interest. 

I concur in the proposed decree. 

Appeal allQXC^i% 
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PUNJAB CHIEF COURT. 
Criminal Revision Petition* No. 1274 

op 1913. 

November 21, 1913. 

Present: —Mr. Justice Johnstone. 
MAHALA — Co x v i ct —P e t hi on e r 

versus 

E M PE RO R — Prose oi tor —R e spox hex t. 

Criminal Procedure Code (Act I* of 1S9S7, .<s. III). 
123— Security Jar yood behaviour , abject of — Surety , 
re feet mu of- 11 rounds — Enquiry, u'hefher cun be 
del coated—U ’ft're nee to Sessions Court. 

The petitioner was ordered to give security for 
good behaviour for a term of three years and in 
default to suffer imprisonment for one vear. The 
Magistrate ord(*red a security bond to be given for 
Its. 1,000 and four sureties to bind themselves. 
Pour sureties wore offered. The Magistrate on the* 
report of Police rejected one of them on the ground 
that he was a b >y and another as a bad character 
and the remaining two for thov were relatives. 
Financially it was admitted that each of these 
persons was fit to be surety for Ks. J,()00. The 
appeal against tin* order was rejected summarily: 

Held, that since the order did not state whether 
each and all of the sureties required were liable for 
Ks. 1,000 on occasion arising or Ks. 1.000 between 
them the order was bad in law; p. 721, col. 2. I 

that to prevent misunderstanding particulars like 
these should always be stated; !_p. 721, col. 2 

that inert' relationship is no reason for refusing a 
surety, on the contrary relationship is a recommen¬ 
dation; [p. 721, col. 2.] 

Emperor v. Stub Singh , 25 A. 131; A. W. X. {\Qu2) 
107. followed. 

that a Magistrate should inquire himself into the 
question of eligibility of a person* as surety and not 
delegate such inquiry to any one else; [p. 721. col. 2. ‘ 


that the District Magistrate should not have 
rejected the appeal summarily merely because it 
did not contain just the particulars he wanted and 
that he was bound by law to examine the facts and 
see whether the order of the Magistrate required 
amendment; [p* 722, col. l.j 

that under section 123 (2) of the Criminal Pro¬ 
cedure Code, inasmuch as the order for security 
specified a term exceeding one year during which 
accused was to be of good behaviour, the Magistrate 
in ordering detention of the accused should have 
referred the ease to the Sessions Court and that the 
fact that the Magistrate ordered imprisonment for 
one year only did not affect the question of juris¬ 
diction; [p. 722, col. l.j 

that a delegation of the power to inquire iuio questions 
of the eligibility of surety to the Sub-Inspector who 
was the same who had challaned the case was 
peculiarly objectionable, [p. 721, col. 2.J 

Petition for revision of an order of the 
Magistrate, first Class, Sargodha, District 
Shalipur, dated the 5th March 1913. 

JUDGMENT. —No one has appeared, but 
nevertheless in my opinion the case is one 


that should not be dismissed for default 
The order of the Magistrate was that peti¬ 
tioner should give a bond under section 110, 
Criminal Procedure Code, to be of good 
behaviour for three years for Rs. l,Ul)J with 
respectable sureties. He does not say whether 
each and all are liable for Rs. 1,009 on 
occasion arising or Rs. 1,000 between them. 
Particulars like this should always be stated 
so as to prevent misunderstandings later. 
In his preliminary order the Magistrate 
included the condition that the sureties 
should be residents of places so near to 
accused that they could control him ; but 
tins is not to be found in the final order. 

Petitioner offered as sureties two descend¬ 
ants of his own great-grandfather (Husain 
and Qaim), one Dara and one Basri Tin* 
last named is rejected as being a boy, the 
first two as relatives and Dara as bad 
character himself. Financially it is admitted 
that each of these persons is fit to be surety 
for Rs. 1,01)0. Now L would like to point 
out that mere relationship is no reason for 
refusing a surety. A very little reflection 
will show that a relation is more likely than 
any other person to have influence over a 
man and to be able to keep an eye on 
him ; in short relationship is a recom¬ 
mendation. In this view I am supported by 
Emperor v. * ,S Hub (1). There¬ 

fore Husain and (jaim should have 
been accepted. As regards Bagri, who is 
said to he a boy and so to be ineligible, 
and as to Dara said to have been twice 
convicted, 1 can find on the record no 
proof of the alleged facts. It is true that 
the Sub-Inspector of Police who challaned 
the case reported that Dara had two 
convictions against him; but in 
Emperor v. Kaim Khan ( 2 ) it was laid 
down that a Magistrate should inquire into 
such matters himself and not delegate 
such an inquiry to any one. In the 
present case such delegation was peculiarly 
objectionable, for the Sub-Inspector, who 
reported as to Dara, was the same who 
challaned the case. Dara was never asked 
if he admitted his previous convictions, 
nor was petitioner allowed any say in the 
matter. I am further unable to find any 

(1) 25 A. 131; A. W. X. (1902) 197. 

(2) 18 P.R. 1906 Cr.; 14 P.L.R. 1907; 5 Cr.L.J. 14S. 
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verification of the assertion that Bagri 
is a boy. 

It lias frequently been pointed out by 
authority that the object of the law as to 
security for good behaviour is not to fill thejails 
with bad characters, but to bring reasonable 
pressure to bear on such persons to respect 
the law. In my opinion it is not reasonable 
in the present case to insist upon four 
sureties at all. Two sureties are ample 
in such a sum as Rs. 1,000 i.e. Its. 500 
each. The Magistrate should for future 
guidance carefully study the law and such 
rulings as those noted above, to which may 
be added Wasatjn v. Emperor (3) and the 
rulings relied on in these cases. 

*So much for the Magistrate, first Class. 
The District Magistrate when the case 
came before him took up an attitude it 
is impossible to commend. The petition 
to him was quite explicit enough ; and it 
was extremely hard on his part, merely 
because it did not contain just the parti¬ 
culars he wanted, to dismiss it summarily. 
He was bound by law to examine the facts 
and see whether the order of the Magis¬ 
trate, first Class, required amendment ; and 
the Pleaders who appeared for the petitioner 
could have answered any questions. 

In conclusion, I must point out another 
grave irregularity that has been committed 
under section 123 (2), Criminal Procedure 
Code. Inasmuch as the order for security 
specifies a term exceeding one year during 
which accused is to be of good behaviour, 
the Magistrate in ordering detention of the 
accused should have referred the case to 
the Sessions Court. No doubt the Magistrate 
ordered imprisonment for one year only, 
after the failure of the accused to furnish 
adequate security; but this does not affect 
the question, and probably the reduction 
to one year at that stage was illegal. 

In a case dealt with as this one has 
been, the only satisfactory course for this 
Court is to set aside the whole of the 
proceedings, including the orders of both 
the Courts below and to order re-trial. It 
is hoped that on re-trial the irregularities 
noted above will be avoided and the demand 
for security be reduced to reasonable 
dimensions. 

(a) 2b lb It. 1901 Cr, 


I allow the revision and set aside the 
proceedings and orders of both Courts and 
order re-trial. 


Revision allowed. 


PUNJAB CHIEF COURT. 

O i\ i u i n a l Side Civil Case No. 17 ok 1914. 

December 8, 1914. 

Present :—Sir Alfred Kensington, Kt., 

Chief Judge, Mr. Justice Rattigan 
and Mr. Justice Shadi Lai. 

Jn the matter of Legal Practitioners Act, 
XVHI OK 1879, AND OF Bhai CHANDA 
8 INCH, Pleader, Chief Court. 

Ic'yal Practitioners Act ( Will of 18791, s. 13 (I) — 

II -asonalde cause --Scope - Misconduct — Open letter 
by Pleader concerning Head of District —Its nature 
an I manner of circulating —Improper — Liability of 
Pteulcr — Litigation betirecn parties — No cxcusc-~ 
Plciidcr o[)cri iuj bribe to local Commissioner in a case to 
secure decision in fa eon r of his client— Evidence Acf 
(/ of 1872), .<. 47— Opinion as to handwriting oj 
i » tie's clerk — llcleva ncy. 

Section 13 clause (0 of the Legal Practitioners Act 
is not confined to misconduct of a practitioner in liis 
professional capacity. I p. 72a, col. 1.] 

An open letter containing passages of a highly 
improper nature concerning the Head of a District 
(Deputy Commissioner) and addressed to him and 
circulated to all and sundry is grossly improper at 
any time, whatever the position of the writer may ho, 
and especially a Pleader cannot be permitted to 
misconduct himself in this serious manner, [p. 726, 

col. 2.J 

The fact that the Pleader was a litigant against the 
Deputy Commissioner, will not enable him to escape 
liability in his capacity as Pleader and there is grave 
aggravation if the letter is sent to the presiding 
Ofiicer of the Court in which the suit by the Pleader 
against the Deputy Commissioner is pending, [p.726, 
col. 2.J 

Where a Pleader, who had been engaged for the 
defendant in a ease, sent a letter to the local Com¬ 
missioner appointed therein asking him to report 
in favour of the dismissal of the plaintiff’s claim 
without fail, and making an alternative suggestion 
which could not lv rend us anything else than a direct 
otter of a bribe: 

Held, that the Pleader was guilty of gross miscon¬ 
duct. [p. 720, cols. 1 A* 2.J 

flic opinion of a person as to the identity of 
handwriting of liis clerk is relevant under section 47 

of the Evidence Act. [p. 727, col. 2.] 
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T. lie Gove) ntfient A.dvoco.te^ lor tli 0 Crown. 

Mr . Oertel, for Bhai Chanda Singh. 

ORDER. This is an inquiry under 
clauses (/) and (6) of section 13, Legal 
Practitioners Act, XVIII of 1879, into 
the conduct of Mr. Chanda Singh, Pleader, 
first grade, with reference to matters which 
occurred while he was engaged in practice 
at Ferozepore. Mr. Chanda Singh is aged 
54 and lias been blind from early infancy, 
so that he has never learnt to write. He 
has nevertheless shown remarkable ability 
111 contending with this affliction, and has 
been a prominent Pleader since 1889. His 
blindness compels him to trust to agents or 
clerks for those details of his work which require 

■\witing, but his very retentive memory 
enables him to keep in mind the intricate 
details of cases which he undertakes, and 
to dictate applications or other documents 
which require to be presented in Court. 

(2). 1 his is not the first occasion upon 

which disciplinary action has been taken 
against Mr. Chanda Singh. On the 16th 
of March 1908, a Division Bench of the 
Chief CouH found him guilty of grave 
misconduct “during which he did not hesitate 
to attain his ends by false swearing,” 
and he was at first dismissed. On an 
application for review the Court, on the 5th 
of February 1909, reduced the sentence to 
one of suspension from practice for three 
years with effect from the 16th of March 
190b. In this final order the learned 
Judges stated that it was only because 
Chanda Singh was a blind man, and, there¬ 
fore, incapacitated altogether from earn- 
ing his livelihood otherwise, that they were 
prepared to take a more lenient view after 
lie had expressed “sincere contrition for 
past lapses and a determination to act in 
future with probity and uprightness in the 
exercise of his profession.” Mr. Chanda 
Singh then appealed unsuccessfully to their 
Lordships of the Privy Council whose final 
order was passed on the 22nd of February 
1910 # . As a result he remained under suspen¬ 
sion for the three years from March 1908 to 
March 1911, though in his evidence he 
has apparently, through error, given the 
period as running from June to June. 

(3). During 1912 and 1913 there was 
considerable friction between Mr. Chanda 

# See 6 Inch Cas. 269.— Ed. 


feingh and the civil authorities at Ferozepor^ 
over matters with which we are not 

directly concerned. We understand that 
allegations of impropriety were made by the 
Deputy Commissioner, Mr. Bos worth Smith, 
against Mr. Chanda Singh, to both the 
District and Divisional Judges, but without 
any definite result. Mr. Chanda Singh on 
the other hand considered himself 
aggiie\ed at the mention of his name by 
La la Damodar Das, a highly placed officer 
in the Provincial Civil Service, in the course 
of his report made in connection with the 
conduct of Sirdar Bhagat Singh, a Sub- 
Registrar of the District, Bhagat Singh 
had figured somewhat prominently in the 
previous case through which Mr. Chanda 
Singh got into trouble before, and he is also 
a prominent witness in the present inquiry. 
We consider it unnecessary to go into any 
detail about Mr. Chanda Singh’s grievances, 
and we could not properly do so as the 
matter is still sub jndice. The upshot has 
been that Mr. Chanda Singh, on the 22nd of 
April 1914, filed a civil suit for damages, 
claiming Rs. 10,500 against Mr. Bos worth 
Smith and Lnla Damodar Das. This suit is 
still pending at lerozepore and tlie rights or 
wrongs of the affair cannot now be discussed. 
AH "e need say is that feelings were undoubt¬ 
edly strained on both sides for the period 
of about a ypar ending with April 1914. 

(4). It is represented by Mr. Chanda 
bingh that the service on Mi*. Bos worth 
Smith as a defendant in the civil suit was 
effected on the 11th of May 1914. On 25th 
of May 1914, he admittedly addressed Mr. 
Bos worth Smithy in what he .has himself 
described as the open letter’ printed at pages 
1 to 4 of the paper-book. On the 26th of 
May Mr. Bosworth Smith forwarded a copy 
of this letter to the Chief Court complain¬ 
ing that^ it had been publicly circulated 
in the Ferozepore Barroom, and that copies 
had been distributed to many persons, 
naming among others his Head Clerk, Mr. 
Keelan, Lala Mool Chand, Additional District 
Magistrate, Munshi Niaz-ud-din, District 
Judge, Lala Raja Ram, Subordinat Judge, and 
Mr. Connor, Extra Assistant Commissioner. 
Mr. Bosworth Smith s complaint was that 
the publication of t li is letter containing 
gross untruths, particularly as a copy had 
been sent to the District Judge before 
whom the civil suit against him was pending, 
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amounted to giave professional misconduct 
and constituted a reasonable cause under 
clame (/) of section 13, Legal Practi¬ 
tioners Act, for taking action against the 
•writer. 

(o). The Chief Court considered an 
inquiry necessary and took action appoint¬ 
ing the Government Advocate to prefer 
charges under rule 21, at page 60. Rules 
and Ordeis of the Chief Court. Volume 111, 
Edition 1011. The charges in this respect 
are covered by Nos. 1 to 6 of the state¬ 
ment of charges printed at page 4 of the 
paper-hook, hilt before the matter came 
up for hearing a further communication 
was received by the Government Advocate 
from Mr. Uosworth . Smith in September 
101 1-, in consequence of which charges 7 
and S were added under clause (/#) sec¬ 
tion Id, Legal Practitioners Act. in con¬ 
nection with an alleged grave offence 
committed by .Mi-. Chanda Singh on or 
about the 21th of May 1012, of which 
the circumstances had only been brought 
to the Deputy Commissioner's notice by 

Sardar Rhagat Singh in August 101*1. 

# 

The additional charges 7 and S were then 
framed in connection with this separate 
matter and the whole statement of charges 
was communicated to Mr. Chanda Singh 
in the letter ol Sth Octoher 1014, printed 
at page 6 of the paper-hook, which directed 
him to attend the Chief Court on the 
DUh of November 1014 and to bring 
with him all evidence, documentary or other, 
which he might wish to produce before the 
Court. 

(6). The case has hern before u> on the 

DUh, 14th, 21 si, 23rd and doth of Novem¬ 
ber and a considerable amount of evidence 
has been taken for what may he called 
both the prosecution and the defence. We 
have felt some dilliculty in conductin'*- 
the inquiry systematically owing to the 
piecemeal maimer in which Mr. Chanda 
Singh disclosed his defence to the charges, 
lie confined himscll on the DUh of Novem¬ 
ber to a hriel oral denial of all charges 
except that he admitted addressing the open 
letter l<> Mr. Roxworth Smith on the doth 
of May. lie was then reticent as to charges 
7 and S and we imlerd.io.1 that lie did 
not deny that, the letter ol the 21th of 
May 1912, referred to therein, was written 
l.'J u loan named It lam Singh. If \ Va . 


only at a later stage of the inquiry, after 
Uttam Singh had been examined as witness 
No. 11 for the Crown, that Mr. Chanda Singh 
put forward the theory that this * letter 
was not, in fact, written by Uttam Singh 
at all, and was an absolute forgery by 
some other person unknown acting on 
behalf of Sardar Bhagat Singh. We then 
endeavoured to clear the matter up still 
further by recalling Uttam Singh, hut 
without success as the man had, in the 
meanwhile, disappeared leaving no trace. 
Then again on the 23rd of November 
after the Government Advocate had ad¬ 
dressed the Court in support of the charges, 
we had to adjourn the case for a wtek 
to hear Mr. Chanda Singh's Counsel, but 
on the date then fixed his Counsel with¬ 
drew from the case, saying that his client 
had taken away his brief and given him 
to understand that he would make his 
own arrangements for the reply. As a 
fact instead of replying orally Mr. Clmuda 
Singh then filed a long statement, described 
by himself as * his written statement,” 
which purports to he an amplification of 
tlie original oral pleas for the defence. 
We regard this document more as a written 
argument traversing the whole ease, includ¬ 
ing tin* evidence produced by the Crown, 
than as the concise written defence con¬ 
templated by rule 22, page 69, Rules and 
Orders, Volume ill. To avoid prejudicing 
Mr. Chanda Singh we have placed the 
document on record, a nd Mr. Chanda Siugh 
then informed us that he had nothing 
more to say. This method of conducting 
his case partly through Counsel and partly 
in person has been exceedingly inconvenient 
and throughout the inquiry we have felt that 
Mr. Chanda Singh was desirous of protract¬ 
ing the proceedings to an inordinate 
extent. 

(,7 b Turning now to the precise charges 
we will deal first with the open letter. 
It may be premised that a letter so des¬ 
cribed was intended by the writer for 
public circulation and not merely tor 
private use. Mr. Bos worth Smith, witness 
No. 1 for the Crown, has proved its receip 1 
by him, and all the five persons named by 
him including Munshi Niaz-ud-Din, Disferi 
Judge, before whom the civil suit 
Mr. Bnsworth Smith and Lain D^*§§§§ 
lhio was pending, have sworn as witn 
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Nos. 2 to 4, S and 10 that the letter 
was actually sent to them on or about 
the 25th of May 1914, most of them 
adding that it was delivered by Mr. Chanda 
Singh’s mnnshi as being sent by Mr. Chanda 
Singh himself. In addition to this we 
have the evidence of Gujar Ram, witness 
No. 6, a section-writer, who says that a copy 
of the letter was given to him by Mr. 
Chanda Singh, though at a later date 
apparently in the first week of June. 
Further Karin Cliand, witness No. 7, 
proprietor of a local press at Ferozepore, 
proves Ill at negotiations had been entered 
into, presumably by Mr. Chanda Singh, 
to get 100 copies of this letter printed. 
The negotiations fell through, as the witness 
declined to undertake the work and he 
returned his copy of the letter to Mr. 
Chanda Singh after having had it read 
out in the Ferozepore Bar room in Mr. 
Chanda Singh's presence. Then again Barkat 
Ali, witness No. 9, Editor of the “Observer” 
newspaper published in Lahore, lias stated 
that he received a copy of the letter and 
published it in his paper in the issue of 
the ' 30th of May 1914. He understood 
that the letter had been sent to him for 
publication by Mr. Chanda Singh, though 
the latter subsequently denied this in a 
letter of the 6th of November. It is, 
however, very material to notice that in 
spite of the publication, Mr. Chanda Singh 
never wrote to the Editor disclaiming the 
letter or objecting to its publication. Finally 
Pundit Girdhari Lai, Pleader, witness No. 
5, has proved the fact that the open letter 
was read out in the Ferozepore Bar room pro¬ 
bably soon after its publication in the Ob¬ 
server ” of the 30th of May, in the presence 
of Mr. Chanda Singh who neither repudiated 
nor confirmed it. 

(8). As against all this Mr. Chanda 
Singh, who elected under rule 23 to go 
into the witness-box himself as witness 
No. 6 for the defence, has sworn that he 
only made three copies of the letter, one 
of which was sent to Mr. Bos worth 
Smith, one to Government, while one was 
sold on the afternoon of the 25th of May 
to a Pleader named Ram Lil who has not 
been called. He has asked us to believe 
this story on the strength of evidence by 
another Ram Lai, defence witness No. 4, who 



has been his mnnshi since August 1913. 
This witness, who is little more than a 
boy, aged 18, states that only three copies 
of the open letter were prepared and Mr. 
Chanda Singh’s insinuation seems to be 
that after Mr. Bos worth Smith received 
his copy he placed it in the hands of 
Lala Kanshi Ram, the present head of the 
Forozepore Bar, and that it was Mr. Kanshi 
Ram who circulated copies to Munshi 
Niaz-ud-Din and others and also sent a 


copy 

to 

the 

Observer ” 

newspaper in 

order 

to 

get 

Mr. Chanda 

Singh into 

trouble. 



On 

the 

evidence before us 

we have no 


hesitation in saying that we entirely 
disbelieve Mr. Chanda Singh’s version of 
the matter. We have no doubt whatever 
that he did circulate copies to many of 
Mr. Bosworth Smith’s subordinate officials 
and to the District Judge, on the 25th of 
May, at the same time as the letter itself 
was sent to Mr. Bosworth Smith, and 
probably before he had sold the copy to 
Ram Lai, Pleader. T\ e reject as impossible 
and absurd any suggestion that this 
circulation was contrived by Mr. Bosworth 
Smith, an officer of the Indian Civil 
Service of 17 years’ standing, through 
Lala Kanshi Ram, a Pleader in good 
position at Ferozepore, while it is to our 
minds inconcievable that so 
conspiracy could have been 
carried through in the 
time available. We observe 
Chanda Singh has not attempted to cali 
Lala Kanshi Ram as a witness and 
we have nothing but his own word for it 
that Lala Kanshi Ram is what he is 
pleased to describe as his < mortal enemy.’ 
No reasonable explanation of this alleged 
enmity has been given to us and there 
is nothing to support it except a bare 
statement of Jasbir Singh, witness No. 7 for 
the defence, who has oidy begun practising 

as a Pleader in Ferozepore since June 
1912. 


shameful a 
devised and 
very short 
that Mr. 


(9). Our finding is that Mr. Chanda 
Singh did in fact circulate the letter very 
widely as stated by various witnesses for 
the Crown. The letter itself contains 
much matter open to the strongest possible 
objection under any circumstances. It was 
a thoroughly improper letter to send to the 
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District Judge in particular, seeing that it 
attempts to discredit Mr. Dos worth Smith 
who was at the time a defendant in Mr. 
Chanda Singh's civil suit pending in that 
Judges Court. It contains, among other 
tilings, an allegation that Mr. Bos worth 
Smith had seriously attempted to evade 
summons a- a defendant in the suit. Mr. 
Chanda Singh has endeavoured to prove 
this allegation by calling Miran Bakhsh, 
D. W. No. 5 Iclerk of the District Judge’s Court, 
to whom the service of the summons on 
the Deputy Commissioner had been 
entrusted. The evidence of this witness 
does not support the allegation in any way 
whatever. It appears that on two occasions 
he was waiting with an envelope containing 
a summons when Mr. Bos worth Smith was 
either leaving his Court-house, or entering 
his private residence. On both occasions 
Mr. Bos worth Smith, being engaged with 
other gentlemen, merely told the witness 
to take the letter to his oflice without 
being informed of the nature of its contents. 
Eventually the summons was served without 
any difficulty and we are satisfied that 
Mr. Bosworth Smith did not in fact 
consciously throw any difficulties in the 
way of service. Quite apart from this 
gratuitously insulting paragraph in the open 
letter there are other passages in it of a 
highly improper nature considering that 
the writer was addressing the Head of 
the District, and that the object evidently 
was to bring prejudice to hear against, 
and to show gross disrespect to, the 
Deputy Commissioner. 

(10). It is argued for the defence that 
granting all this, the sending of this letter 
by Mr. Chanda Singh in his private 
capacity does not amount to a reasonable 
cause for disciplinary action within the 
meaning of clause (/) of section 13 of the 
Legal Practitioners Act. As to this, the 
law has not always been construed with 
uniformity in respect of clause (/), but 
the weight of authority appears to us 
distinctly in favour of the view that the 
clause is not confined to misconduct of a 
practitioner in his professional capacity. We 
refer to the Full Bench rulings Le Mcsnrier 
v. I Vajul ] fossa in (1) and In the matter of Tiro 


Second Grade Pleaders (2), in Support of 
this construction, which is to some extent 
also recognized by the ruling in In the matter 
of a Mnkhtar (3). The words of the clause are 
so extensive that we do not think them 
capable of any other interpretation, 
though it might be possible to regard an 
offence of the kind as less serious where 
the misconduct is not directly traceable to 
an act done in a professional capacity. 
In the present case, however, there is the 
grave aggravation that Mr. Chanda Singh 
sent this letter to the District Judge among 
others, and throughout the letter there is 
a total misapprehension on his part of the 
proper attitude for a responsible Pleader 
to adopt in his communication with the 
Chief Civil Officer in charge of a District. 
We cannot allow the fact that Mr. Chanda 
Singh was a litigant against the Deputy 
Commissioner to enable him to escape 
liability in his capacity of Pleader. A letter 
of this kind circulated to all and sundry is 
grossly improper at any time, whatever the 
position of the writer may be and we 
cannot permit a Pleader to misconduct 
himself in this serious manner. We regard 
the charges 1 to 6 as amply pioved and 
even if they stood alone, we should be 
disposed to treat them as justifying Mr. 
Chanda Singh’s dismissal, looking to the 
previous grave misconduct of which he was 
found guilty in 1908. 

(11). There remains the still more serious 
charge under heads 7 and 8 in respect of 
the letter, dated about the 24th of May 
1912. The question which we have here to 
determine is one of fact only. If Mr. Chanda 
Singh sent this letter to Sardar Bhagftt 
Singh, we can hardly conceive a more grave 
case of flagrant misconduct on the part of 
a Pleader. The undisputed facts are that a 
civil suit was proceeding at the time between 
Pahara Singh and Phuman Singh in the Court 
of a Munsif at Ferozepure. Mr. Chanda Singh 
was the Pleader for the defendant, Phuman 
Singh, and Sardar Bhagat Singh had been 
appointed local Commissioner. Tbe letter 
purports to have been sent by Mr. Chanda 
Singh to tbe local Commissioner asking 
him to report in favour of the dismissal of 

t*) 0 Ind. Cas. 313; 34 M. 20. (1910) M. W. N. 
1153: 8 M. L. T. 22; 20 M. L. J. 500; 11 Cr. L. J. 310, 

13) 9 1\ R. 1902; 166 P. L. It. 1901, 


(1) 29 C. 890; 6 C. W. N. 55Q. 
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the plaintiffs claim without fail, and making 
an alternative suggestion which cannot be 
read as anything else than a direct offer 
of a bribe. The record of the case is before 
us as Exhibit P-14. As a fact the local 
Commissioner found in the plaintiffs favour 
for Rs. 600 and the case was eventually 
decided on compromise in his favour for 

Rs. 350, though the writer of the letter 
had urged that the claim should be found 
to be entirely false. 

(12) . The case for the Crown is that 
this letter was written on behalf of Mr. 
Chanda Singh byUttam Singh, witness No. 11, 
who was admittedly in his service as a 
munslii from 1902 to 1908 and again from 
at least November 1912 till June 1913. These 
are the dates as alleged by Mr. Chanda 
Singh and they are to this evtent supported 
by his register of fees and office expenses 
(Exhibit D-5). There are no entries in 
this register as it now stands indicating 
that Uttam Singh was employed as a munslii, 
or at any rate paid as such, during the 
period October 1911, till November 1912. 
Nevertheless Uttam Singh has stated 
positively that he was in Mr. Chanda Singh’s 
service during that period and that he did 
write the letter in question at his dictation. 
It is urged for the defence that the letter 
does not as usual bear Mr. Chanda Singh’s 
seal, but Sardar Bhagat Singh has produced 
various post cards or letters, Exhibits P-10 
to 13 and 15 to 18, purporting to have come 
from Mr. Chanda Singh, none of which bear 
his seal, and we have another letter (Exhibit 
P-23) admittedly written by Mr. Chanda 
Singh to the Deputy Registrar of the Chief 
Court on the 29th of September 1914, 
which also bears no seal. We consider it 
sufficiently established that there is no 
uniform practice among the writers of Mr. 
Chanda Singh’s letters of getting his seal 
affixed. 

(13) . Apart from Uttam Singh’s positive 
evidence that he wrote the letter P-3 and 
addressed the envelope P-2, we have Sardar 
Bhagat Singh’s evidence that he well knew 
Uttam Singh’s writing, many of the post 
cards referred to having been written by 
Uttam Singh while in Mr. Chanda Singh’s 
service, and that he had often seen him 
writing both at his own house and at Mr. 
Chanda Singh’s. His story is that he kept 
the letter with its envelope and produced 


them in August 1914’ because he knew 
that Mr. Chanda Singh was under a cloud 
in connection with the open letter. There 
is a slight discrepancy in evidence here, as 
Mr. Bos worth Smith thought that the letter 
reached him by post shortly before the 17th 
of August while Bhagat Singh says that he 
made it over to the Deputy Commissioner 
through Lala Kanshi Ram, Pleader. We 
do not regard this discrepancy as of any 
importance. It is quite obvious that the 
intention -was to communicate the letter to 
the Deputy Commissioner, and the precise 
manner in which it reached him is immaterial. 

(14). Lala Ram Rakha Mai, Barrister, 
Ferozepore, witness No. 13 for the Crown, has 
had Uttam Singh in his service for some 
four months in 1914, and he also is posi¬ 
tive so far as he can give an opinion that 
the letter in question is in the handwriting 
of Uttam Singh, having had many occasions 
for getting documents written by Uttam 
Singh as his clerk. We accept the fact 
that neither the witness Bhagat Singh nor 
Ram Rakha Mai can be treated as experts 
on the question of handwriting under sec¬ 
tion 45 of the Indian Evidence Act, but 
their opinion as to the identity of the 
writing is relevant under section 47. In 
each case we pub their opinion to the test 
by handing to them without previous warn¬ 
ing the record of the civil suit Pahara Singh 
against Phuman Singh to see whether they 
could identify any documents thereon as 
written by Uttam Singh. They each picked 
out with ut difficulty certain applications, 
written statements, covering lists of docu¬ 
ments and written arguments of Mr. Chanda 
Singh as Pleader for the defendant at 
pages 21, 29, 43, 45, 105, 109 and 121 of the 
record. At one time Mr. Chanda Singh 
asked that the Government expert in hand¬ 
writing might be called from Calcutta on 
the point, but this could not be done without 
excessive expense and delay and the matter 
was not further pressed in later stages of 
the hearing. English Judges may well 
hesitate to put themselves forward as ex¬ 
pressing an opinion on a question of verna¬ 
cular writing in Urdu however confident 
they may feel, but Mr. Justice Shadi Lai, a 
member of the Bench holding the inquiry, 
is thoroughly competent to give an opinion 
on a point of this sort, and after a minute 
examination of the haul writing of the letter 
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post cards and documents referred to in tlie 
record of the civil suit, lie lias no doubt 
whatever that all these various documents 
were written by one and the same person. 
Kven Mr. Chanda Singh s own witness No. 2, 
Sard hp T<|ha 1 Singh, a Pleader of Lyallpur 
and a first cousin of Uttam Singh, has been 
obliged to say that both the letter P-3 and 
post cards P-10 to P-13 look as if they 
were written by Uttam Singh, though he 
can give no opinion as to the writing of 
the address on the envelope P-2. Our 
conclusion is that there is no reasonable 
doubt that all these various documents really 
were written by Uttam Singh. He bad 
unfortunately been allowed to leave the 
Court at a time when we were not aware 
that this would he denied by Mr. Chanda 
Singh, and he was, therefore, not asked to 
dentify his writings in the post cards or in 
tlie record of the civil suit. We are satisfied 
that lie really did write the various docu¬ 
ments put in on behalf of the defendant, 
Pliumnn Singh, in the civil suit, through 
Hr. Chanda Singh as the defendant's 
Pleader, and as these documents cover the 
whole period bth March to ! tli July 1012, 
we cannot doubt that, whatever .Mi*. Chanda 
Singh may say, Uttam Singh really was 
acting as his mnnshi during this period 
notwithstanding the fact that lie is not 
so shown in the register D-5. The register 
itself strikes us as of little importance, quite 
apart from the possibility that it may have 
been got up in its present form for the 
purposes of the inquiry before us. It proves 
nothing, unless we are to roly on the absence 
of entries in Uttam Singh s band fiom March 
to November 1012. Considering what an 
old servant Uttam Singh bad been of Mr. 
Chanda Singh, we think it quite likely that 
being out of employ at the time be may have 
assisted bis former master or he may have 
been, ns be says, regularly employed from 
November 1911, though bis pay is not shown 

in tlie register. 

(15). The weak point in the case about 
this letter is that Uttam Singh undoubtedly 
when first questioned by a Magistrate denied 
having written the letter, and that bis sub¬ 
sequent admission that be was the writer 
was made at the time when he was under 
lcar of a criminal prosecution, understot d to 
be still pending, fora relatively trivial offence 


of disobedience to an order of the District 
Magistrate. We have taken this matter 
carefully into account, but we cannot attach 
much importance to the original hesitating 
denial by Uttam Singh of bis writing as de¬ 
posed to by Sultan Asad Jan, Magistrate, called 
as defence witness No. 1. The record of 
the statement in question is said to have been 
lost, but even if we take the fact as proved, 
it only amounts to’thisthat Uttam Singh was 
at first afraid to identify so incriminating 
a letter as having been written by him, 
and this is not very surprising. 

(10) As regards Bhagat Singh's connec¬ 
tion with the letter in question, the insinua¬ 
tion made by Mr. Chanda Singh is that 
Bhagat Singh was already in trouble with 
the Deputy Commissioner about bis work as 
Sub-liegistrar, and that be has concocted 
this letter as a means of getting out of 
trouble. llis previous connection 
with Mr. Chanda Singh may be not to his 
credit, but while be was in the witness-box 
lie struck us as giving his evidence without 
bias and in a straightforward manner, and 
we see great difficulty in accepting the 
defence theory. It would be extremely 
dangerous for Bhagat Singh to attempt to 
make up a case of this kind, and nearly impos¬ 
sible for him to do so without serious risk of 
the story breakingdown in material particulars. 
It is true that the letter in question is not itself 
dated, but it is enclosed in an envelope bearing 
date tlie 24-th of May 1912, eight days after 
the appointment of Bhagat Singh as a local 
Commissioner in the civil case. If we are to 
accept the defence theory it was necessary 
for Bhagat Singh not only to get hold of 
Uttam Singh and induce him to make up ft 
bogus letter, but also to be able to produce 
an envelope bearing a post mark more than 
two years old, so as to lit in with the date 
on which be bad been appointed local 
Commissioner. All this is very much easier 
said than done, even if we assumo that 
Bhagat Singh is prepared to proceed to 
such extraordinary lengths in order to recover 
his good name in the eyes of the Deputy 
Commissioner. Our linding is that the 
letter is genuine and was sent by Mr. Chanda 
Singh to I ha gat Singh at the time, and 
that it has been now produced by Bhagat 
Singh in all good faith, whatever his motives 

may have been. 

• % 
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^1^)- ^Ve do not think it necessary to say 
much about the various wild allegations made 
in Mr. Chanda Singh’s final written state¬ 
ment of defence. We totally disbelieve 
hmi when he says that he was not employing 
Lttam Singh in May 1912, and we decline 
to believe that Lala Kanshi Ram, Pleader, 
would condescend to anything so disgraceful 
as assisting in the concoction of a false case 
against Mr. Chanda Singh. We must, there¬ 
fore, hold that the charges made under heads 
7 and b are also clearly established, the 
inference being that Mr. Chanda Singh 
^ hen employed as a Pleader is prepared to 
adopt the most improper methods of 

endeavouring to secure a verdict in his client’s 
favour. 

(18). Our conclusion is that Mr. Chanda 

Singh is guilty on both charges against 
him, and that, so far from endeavouring to 
conduct himself honourably, as promised 
when he was leniently dealt with on 
the last occasion, he has now shown 
that he is a man prepared to disgrace the 
legal piofession in the most flagrant manner 

possible, and further to have resort to every 

kind of shift and untruth when endeavouring 
to clear himself from the charges brought 
a gains him. We consider that any further 
leniency is entirely out of the question, and 
the only order we can pass is that he be now 
permanently dismissed from his position 
as a Pleader and debarred from ever again 
acting in that capacity in the Punjab. & An 
order to that effect will be notified by the 
Registrar of the Chief Court in the Punjab 
Government Gazette under rule 25, at page 
70, Rules and Orders, Volume III. 

(19). Copies are appended of (1) the 
open letter referred to in charges 1 to 6 
and (2) a translation (the correctness of 
which has not been challenged) of the letter 
of about 24th May 1912, referred to in 
charges 7 and 8. We have not thought 
it necessary to encumber our order with 
detailed extracts from these documents, as 
in our opinion they speak for themselves. 
We are almost exclusively concerned with 
the questions of publication and authenticity. 
After our findings upon these two points we 
need only add that we regard the letters as 
a complete exposure of Mr. Chanda Singh’s 
perverse conception of his privileges and 
responsibilities a Pleader, and of the 
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lengths to which this thoroughly unscrupu¬ 
lous practitioner has been prepared to go in 
order to seek his own ends. 

Pleader permanent!?/ dismissed. 


APPENDIX (I). 

Ax 0Pc N LETTER TO Mr. R. N. Bo.SWORTH 

Smith, I. C. S , Deputy Commissioner, 
District Magistrate and Col¬ 
lector of Fkruzepokk. 

He.< i’Keren and Dkkadkjj Sin, 


Respected, because it is my bounden duty 
to respect you in your capacity as repre¬ 
sentative here of our Gracious Sovereign 
which 1 do with all the feelings of true 
loyalty and homage to the Crown. It is my 
duty also to respect and obey all your just 
orders legally issued by you as District 
Magistrate and Collector of the District. You 
will please admit there is another duty which 
1 owe to myself and that duty is to respect 
myself also, and to keep my feelings of honour 
and self-respect intact. Dreaded, because be¬ 
ing compelled by feelings of self-respect and 
honour to vindicate my character before 
the public, I have had the misfortune of 
bringing a civil suit against your good self 
and your coadjutor, Lala Damodar Das, 
D. A., District Judge, Multan, and Ido 
not know what consequences may ensue 
as the result of this suit and what calami- 

TT eS I 1 #'?? 7 v' e t0 fu ' e ’ you being at the 
Head of the District in which my suit against 

you is pending. Sir, I have told you how 
1 both respect and dread you, and what I 
now pray for is nothing but fair play. I 
have lodged my suit against you in your 
private capacity and not as Deputy Com¬ 
missioner, District Magistrate, or Collector 
of I erozepore District. I ] laV e described 
you my suit as District Magistrate 
merely because law requires a plaintiff to 
give the name and full description of his 

defendant in the plaint. Therefore, 1 

* T in Court as a 

private gentleman and not to exercise your 

official powers in the defence of the suit 

against you. You have done me wrong 

by maligning my character and • vilifying 

me in writing, I am a demandant of 

justice and you are my defendant in the 

case, Please, fair field apd no foul play. 
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Yo know full well that my suit was 
instituted against you on 2-nd April last 
and you will not deny that the news reached 

you the same evening. ^ 

The District Judge appointed the Clerk 
of his Court, and I admit rightly appointed 
him, as special messenger to effect the 
service of the summons upon you with 
a letter from him conveying a copy of my 
plaint. Although you sit next door to his 
Court, the service was not effected upon 
you till 11th May 1911. The Clerk of 

the Court found the doors of your Court 
room closed upon him whenever he went 
to effect the service of the summons, lie 
vainly asked Superintendent, Vernacular 
Office, and the Reader of your Court to 
help in having the service effected, but 
none of these gentlemen also could there 
reach you with the summons and a copy 
of my plaint in his hand. The poor 

clerk, a duly accredited messenger from 
the District Judge, went to your house 
several times and there also he found the 
doors of your house always banged against 
him. Such attempts he made many but 
in these he succeeded not. It was on 10th 
of May 1914* that you received from the 
Commissioner an order asking you to 
explain why you had not informed the 
Government of the suit brought against 
you by me which it came to know from 

newspapers. You wrote to your Head Clerk, 
to get the summons and the copy of the 
plaint, for which he wrote to the District 
Judge and got them for you on 11th May 
191 1, which were sent to you in camp at 
Zira. You wrote to your Head Clerk to 
get pleas for you prepared by Gul Muham¬ 
mad and Kanshi Ram, Junior, Pleaders. 

The moment the news reached our 

Bar room, both of these two gentlemen, 
anxious to rise high in your favours, ran 
in hot haste towards the room of your 
Head Clerk, each trying his utmost to 
outstrip the other in order to be the 
first to be engaged for you. After seeing 
your letter to the Head Clerk, the former 
runs to your Court to expiess his gratitude 
for your conferring upon him the honour 
of being your Counsel in the case against 
me. Ho deems it his duty to poach and 
give you the information that in a civil 
suit pending against mo in the Court of 


Lala Raja Ram, Subordinate Judge, the 
hundi , the basis of the suit, was executed 
by me on paper two annas shorter of its 
proper value, for which I could be pro¬ 
secuted under the Stamp Law. You give 
him an order addressed to Lala Raja Ram, 
Subordinate Judge, to hand over to him 
for you the file of said case. He came to 
the Court of Lala Raja Ram, Subordinate 
Judge, shows him your order. Lala Raja 
Ram refuses, and rightly so, to hand 
him over the file for you, unless directed 
by the District Judge. The said* Pleader 
writes a chit in pencil to the District 
Judge asking him to issue order to Lala 
Raja Ram, Subordinate Judge, to hand him 
over for you the required file. The file is taken 
to you and returned, the said hundi being 
taken out therefrom, they ‘say, with the 
object of prosecuting me under Stamp 
Law. The moment Gul Muhammad went 
to you after seeing your letter to the 
Head Clerk, Kanshi Ram, Junior, came 
back to our Barroom and the first expres¬ 
sion he used was addressed to me and it 
was the following “ Sard nr, 1 have received 
the Deputy Commissioner's order to appear 
for him in your suit." You cannot dare 
appear against me in this case as I have 
already told you more than once," said 
1. “You having appeared foi me in 
cases against Lashkar and others, out of 
which the allegations made against me by 
your opent, the basis of the present 
suit, have been taken. You cannot take 
advantage of the instructions I gave yon 
in those cases." 1 had not completed my 
say in this behalf when he left the room 
and perhaps went to yon to express the 
effusions of his grateful heart to j t ou for 
your engaging him against me. People 
say that in order to be the sole re¬ 
cipient of your favours, he told you 
that for certain reasons he could not 
pull on with Gul Muhammad and this 
he told you in the absence of the 
latter who had gone to take the file for 
you from the Court of Lala Raja Rftm» 
Subordinate Judge. When he came back, 
Gul Mubammed says, you addressed him 
us follows: “Kbawja Sahib I hope you won t 
mind if I ask Lala Kanshi Rain 
to conduct the case for me.” 

you Sir,” said he, and the poor feUQtf 
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having been thrown overboard returned 
quite dejected and crestfallen to our 
Bar room to be the victim of all sorts of 
jeers from the members of the Bar. Sir, 
all this has had quite enough demoralizing 
effect upon the minds of those whom I 
intended to produce as my witnesses in 
the case or to engage as my Counsel 
therein. Those who had promised to con¬ 
duct my case for me when I served you 
with my notice thought my case against 
you pretty strong and when T prepared the 
plaint on 22nd April last, they changed 
their opinion about the strength of my 
case . and on this ground declined 
to sign the plaint as my Counsel. Hence 
up to this day I remain unrepresented in 
the case, although I could once boast of 
having good many friends amongst the 
members of our Bar here. These gentlemen, 
whom I intended to produce as my witnesses 
and who gave me the information on which 
my interrogatories issued to you under 
Order XI, rule 1, Civil Procedure Code, are 
based, seem now to choose to be forgetting 
or to have forgotten what they had told 
me, on the ground of their memory being 
very weak. Now, Sir, is this all not duo to 
the fact that you are exercising and are 
known to be exercising your official powers 
in the conduct of your defence in my case? 
These gentlemen may plead the weakness 
of my case against you or the weakness of 
their memory, but they cannot escape being 
arraigned before the Bar of the public, that 
they are afraid of your wrath as head of the 

District. 

It is no ill wind that does nobody good 
is a well-known saying and truism and it 
has happened and proved so to be in my 
case. Although you have as yet paid nothing 
to Kanshi Ram, Junior, for the conduct of 
your defence against me, but the news that 
he is your intended Counsel having gone 
abroad, has brought him about rupees 800 
and 1,000 since the institution of my suit 
against you. It has happened thus, people 
have paid him large sums of money in 
criminal cases now pending in the Court 
of Lala Mool Chand, his real brother, who 
is now exercising section iJO powers under 
you. Take for instance, he has been paid 
rupees hundred and seventy-five* by one 
Atma Singh of Ratta Khera in his case of 
attempted njurder against IJarnan^a now 


pending in the Court of Lala Mool Chand, 
Magistrate, firstClass, Ferozepore, with section 
d0 powers. They tell him, well, Sir, here is 
Die money for you; this money Lala Kanshi 
Kam himself has often been heard in our 
Bar room to say is quiet money. The 

litigants say take this money, do not appear 

tor us nor for the other side,” but the fact 
remains that his mnnslii goes in Court 

when the case is called in the Court of Lala 
Mool Chanel and takes notes of the 
evidence. He goes there, as the Pleaders 
and the people here say, to represent his 
master and to do justice to the salt he has 
eaten Sometimes the trick played is some¬ 
thing like this, a friend or a junior is also 
engaged on low payment. The ordinary 

work is done by the friend or the junior so 
engaged, but the final argument in the case 
is prepared in writing and given by Kanshi 
Kam in the hands of his juniors. Now Sir 
you being at the head of the District must’ 
of course, be aware of all this. But have 

you ' n ^ orme d the Government of this state 
ot affairs existing in your District? Are 

not the public justified to draw from this 

the inference that you are conniving at it 
because he is your intended Counsel to appear 
for you against me? Has it not highly 
demoralizing influence, I ask in the name of 
justice and fair play, on the mind of the 
party against whom Kanshi Kam is thus 
employed , J I have not a word to say against 
the integrity and uprightness of Lala Mool 
Uiand whom I can personally testify to be 
thoroughly honest. But the public know 
that lie and Kanshi Ram are own brothers 
are members of the same joint Hindu family ’ 
eat from the same plate and what they 
earn goes to the ancestral joint till. There- 
fore, Sir, I again repeat the fact 'hat you are 
exercismg an extraordinary influence by your 
official capacity upon the result of my case 
against you. I, therefore, do not think it too 
much to ask you in the name of fair play and 
justice either to get yourself transferred from 
this District or to apply to Chief Court for the 
transfer of this case to some other District. 

Although, I know, with thousand and one 
complaints from the Ferozepore public 
against you and in spite of your various 
vagaries here the G ivernment has not al- 

V 'n Jt Ht t0 transfer y°« from 

this District, but I am sure the sense of a 
true Brttop for fair play will now 
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you to adopt 011 c of the two courses suggest- 
ed bv Tue. 

(.*/.) CHANDA SINGH, 

Pleader. 

Dated 'lath May, 1014. 

APPENDIX (2). 

Translation of the letter from Chanda Singh, 
Pleader, I" Sardar Ithagat Singh Jt. 

Dear Sardar Bhagat Singh, 

At iliis time* Pliumnn Singh lias come to 
me . He says: "Bhagat Singh bus had 
service effected upon me. L liouc»< 
told you that there was no need for scr\me 
upon I’liuman Singh, because there was no 
acquaintance or relation of his in M*"™ 
Lam be to give evidence for lmn. The 
plaint ill’s claim is, as 1 have already told 
you, absolutely false. His lirst wife is 

alive, as also his son. M hat need had he 
to contract a second marriage and give 
Rs. GOO to such person as was neither the 
father nor brother of the girl, and, therefore, 
incompetent to effect her betrothal? No 
betrothal ceremonies were solemnised. The 
plaintiff’s claim is altogether false. Phunian 
Singh has paid me a handsome money as 
my fee: and for this reason 1 wish plaintiff s 
claim to be dismissed without lail. \ our 
report' Hu nld be to the effect that you have 
made full enquiry in the village, and found 
the claim to he fa be and based on enmity. 
You should make a tin rough and careful 
enquiry. The plaintiff appears to have some 
relatives in Monza Rattan. It is, therefore, 
just possible that they may try to bring 
pressure to bear upon you. If that la* the 
case, you should refuse* to submit a lepoit. 
You will not lose your commission fee of 
Rs. 10. 1 will pay you the amount from my 

own pocket or get it paid to yon by the defend¬ 
ant. The report should not be against him. 
Herein fail not. You had better send 
your report to me by tin* 2Sth and 1 will 
myself present it m ( ourt; or you may send 
the report direct to Court by post and inform 
me of its contents by means of a letter 
from Rakha to my address, as was verbally 
proposed (by you). 

(Sd.) CHANDA SINGH, 

.Pleader, h erozepare. 


CALCUTTA HIGH COURT. 

Criminal Appeals Nos. 635 and 673 op 1913 

August 27, 1913. 

Present: —Mr. Justice Sbarfuddin and 

Mr. Justice Teunon. 

In Cr. A. No. 635 of 1913 
DWARKA SINGH— Appellant 
In Cr. A. No. 673 of 1913 
U PE N D R 4N AT H GHOSK—A pi»e llant 

versus 

E M P E RO R—R kspon de n r. 

(' ri m i mi I procedure Pmlr (Act V of 1898J. s. 239 - 
Principal offender and ahetter, joint or separate hint of 
—.Judicial disced ion. 

Under section 239, Code of Criminal Procedure, 
judicial discretion lias been given to the Court to 
try the principal offender and the abetter either 
jointly or separately; and the manner in which this 
discretion should be exercised must depend on the 

facts of each case. I p. 732, cob 2.J 

In Cr. A. No. 635. 

Mr. P. L. Hoy, Counsel, and Mr. A.K. Fazhil 

Uttq, for the Appellant. 

Mr. K.X. Choicdlinry, Counsel, Babus Jyatisli 
Chandra Bhattacharya and Hemendra Nath 
Sen, for the Crown. 

In Cr. A. No. 673. 

Balms Jlasaralhi Sanyal and 1 hbendra 
X a rain Bhattacharya, for the Appellants. 

Mr. K. N. ('hnu’dlutry. Course), for the Grown. 
JUDGMENT.—These are two appeals by 
two appellants from the same judgment of 
the learned Sessions Judge who tried their 
cases together. There, were three charges 
under section 40* and section 40S read with 
section 109 of the Indian Penal Code against 
both the appellants. The first charge 

related to a sum of Rs. 2,500 said to have 
been defalcated on 26th March 1912; the 
second charge related to a sum of Rs. 2,150 
said to have been defalcated on 29th March 
1912, and the third and last charge was with 
reference to a sum of Rs. 8,620 said to have 
been defalcated on 8th October 1912. 

The first ground taken on behalf of the 
appellants is that there has been a misjoinder 
of charges; and the second is that the two 
appellants should not have been tried jointly. 
Under section 239, Code of Criminal 
Procedure, judicial discretion lias been given 
to the Court to try the principal offender and 
the abetter either jointly or separately; and 
the manner in which this discretion should 
be exercised must depend on the facts of each 
case. We have gone through the judgment 
pf the lower Ceurt and we are opinion 
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that the case before the lower Court was of 
sucli a nature that the two accused should, 
not have.been tried on tlie charges jointly. 

An objection was taken verbally by one 
of the appellants, namely Dwarka Singh 
on 11th June 1913, the date on which the 
trial began, that he ought not to be tried 
.jointly with Upendra- the other accused, and 
a written application was put in on his 
behalf on 12th June 1913, reiterating tlie 
prayer made verbally on the first day of the 

ti ial that he should be tried separately and 
not jointly with the other accused: but inspite 
of this objection, the lower Court tried them 
together. We find that, by the joint trial 
of the two accused, complications have arisen 
and that the trial would have been much 
simpler if the two accused had been tried 
separately. A\ e are not prepared to say that 
the appellants have not been prejudiced by 
the procedure adopted. 

We, therefore, set aside the conviction and 
the sentences passed on the two appellants 
and direct that, if the Crown be so advised, 
the two appellants be re-tried separately on 
the charges stated in the charge sheet. The 
Crown may, on the re-trial of the two 
accused, proceed on three charges mentioned 
in the charge sheet or confine itself to any 
one or two of them; and the trial will then 
proceed in accordance with the directions 
given. 

A verbal application has been made by 
the learned Counsel on behalf of the appel¬ 
lants that, if there is to be a fresh trial of 
the two accused separately, the trial in 
each case should take place before another 
Sessions Judge. We are told that B hagai- 
pur is the nearest Sessions Division to 
Purnea; and we, therefore, direct that the 
re-trial, if the Crown proceeds against the 
two accused separately, shall be before the 
Sessions Court at Bhagalpur. 

Pending re-trial the appellants will remain 
onlthe same bail. 

Conviction and Sentence set aside ; 

Re-trial ordered. 
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MADRAS HIGH COURT. 

Llttehs Patent Appeal No. 373 up 191-4 

February S, 1915. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aivar 

N1SSANKARA RAO SUBBAYYA a.xi, 

others—Petitioners—Appellants 

vres ns 

COOLA BA .MAYYA — Respondent. 
ffl I n <Arl ■' W,CU 

• loo, -ioJ - Onlrt umlrr .< ];VA _/. • • . , 

,. 15 —Jln icir l,y 

— Appeal, mnuitinnnbitttii of. ‘ 1/6 

J lit* orders passed under Chapter X of the CAinin i 1 
J Wedlir V Code are orders in a erimina rial w J 

ftftiun loot rl.e betters IV Jut 

theref,,appeal lie from an uni,.,- nfa lin.'l,: 

• < uu un\ mo- such an order iin.lci- section 
t| .e < .n,„„,„| Procedure Code. fp. 733 

J U 9 --" c [ L ° X 2 C. L. 

, - Cl. ii. J. oio, distinguished 
Appeai under clause' 15 of the Letters 
atent against tlie order of the Hon’ble 

No’ 4 of e i^i lng ’ 7 Criminal Revision Case 
m ; iy . of preferred against that of the 
Sub-1 ivisional Afas-Kstrate of Teuali in 
Miscellaneous Case No. 14 f) f 191,3 * 

r ' yara ^ nam ^V. for tlie Appel- 

e ,M>'. r. Hatnasoinanadau for the Respond- 
JUDGMENT.— We are n t 

- appeal lies in this case again^o ^ 

SLl“^" * ?* Code 1 of 
tin's Court. 7 a S,I,gle Jttd Se of 

Orders made under section 133 and con 
nected sections are not excluded from the 
operation of section 435 and there ,'s 
good reason for treating orders passed under 

Ins Chapter X, which deals with public 

nuisances and prescribes that + | 10 i 
shall ho +hof * CS tnat tlie procedure 
, be tha * of » summons case, as not 
orders passed in a criminal trial within the 
winds of aecfaon 15 of the Letters I^ent 


it is argued on the authority of Hira 
nanda Oj/ca v. Emperor ( 1 ) t|, nf . 

where the person against whom proceedings 
are aken can give evidence on hL Z 
ia aie cases of a (ptasi-civil nature but 
m proceedings under section 488, person 
agains whom orders of maintenance are 

applied for are permitted to tender them- 
( 1 ) 0 C. W. N. 083 ; 2 C. L. J, U9 . 2 Cr . L, J. 573 . 



*731 


INDIAN CASES. 


[1915 


RAJA SINGH V. EMPEROR. 

Selves as witnesses and yet they are styled 
accused.’ Assuming that a counter-peti¬ 
tioner in proceedings under Chapter X is a 
competent witness <>n his own behalf this 
fact will not, in our opinion, render the pro¬ 
ceedings any less a criminal trial. 

AVe dismiss this appeal. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision Petition No. 1202 

of 1914. 

January 28, 1915. 

Present : —Mr. Justice Piggott. 

RA.JA SINGH and others—Applicants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act I oj 180S), >•. 100 
Srcnn'1 dost Magistrate, who is also Sub-Dirisional 
\j fleer , tr I tether con pass order bindimj accused to keep 

pence for over six month*. 

\ Magistrate of the second class, who is also a 
Suh-Divisional Magistrate*, can pass an order under 
section 100 of the Code of Criminal Procedure landing 
over a person to keep the peace for a period exceed- 
in# six month*. 

Criminal revision agunst an order ot the 

Sessions Jn.lge of A/.amgnrli. 

Mr. li. K. Sarah)i, for the Applicants. 

Mr. Ji\ 3 faleomson, Assistant Government 

Advocate, for the Crown. 

JUDGMENT.—1 must take it from the 
learned Sessions Judge, who had a better 
opportunity of satisfying h.mself on the 

point than this Court can have, that the 
trying Magistrate, Mr. A. G. Ausan, was a 
Sub-Divisional Magistrate in the District of 
A/.amgarh at the time when thus order 
was passed. The question raised by this 
application, therefore, is whether a Magis¬ 
trate <»f the second Class, who is also a 
Sub- Divisional Magistrate, can pass an order 
under section 101) of the Code of Criminal 
Procedure binding over a person to keep 
the peace for a period exceeding six 
months. The suggestion is that, as snub 
order carries with it an alternative sentence 
of imprisonment in ease security is not 
tiled, the powers of a Magistrate of the 
second Class, even though he limy he a 
Sub-Divisional Magistrate, are limited ns 


K1RPA RAM V. MUNICIPAL COMMITTEE, 

regards the period of imprisonment by the 
provisions of section 32 of the Code of 
Criminal Procedure. I am clearly of opinion 
that the provisions of section 106 of the 
Code of Criminal Procedure cannot he 
limited in this way. The powers therein 
referred to are conferred upon the Court of 
a Sub-Divisional Magistrate, and all that 
such Court does under that section is to 
require the person convicted to execute a 
bond with or without sureties for keeping 
the peace during such period, not exceeding 
three years, as the Court may think tit. 
If the period in question should exceed one 
year, the provisions of section 123, clause 
(2), of the Code of Criminal Procedure 
necessitate a reference to the Sessions Judge’ 
but otherwise detention in prison, until the 
prescribed period expires or until within 
such period the required security is furnished, 
follows under the provisions of clause (1) 
of the same section, independently of the 
powers of the Magistrate. So long as the 
order requiring the applicant in this case 
to furnish security was passed by a Court 
which had authority to do so under the 
provisions of section 106 of the Code of 
Criminal Procedure, and the period for 
which security was required did not exceed 
one year, the liability of the applicant to 
be detained in prison unless he furnished 
security is something independent of the 
powers of the Magistrate in the matter of 
passing substantive sentences of imprison¬ 
ment. I dismiss this application. 

A ppliccttion dismissed . 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 973 of 1914. 

November 21, 1914. 

Present: —Mr. Justice Rattigan. 

K1RPA RAM - Convict - Petitioner 

versus 

MUNICIPAL COMMITTEE, AMRITSAR 

—Respondent. 

Punjab Munici^d .tot (ltl of 1911), 172, 195, 

219— i'ncroachmcnts a jmoi public stivet —“Notice trith* 
in reasonable time" to remove them — Knvi'oachmcnts not 
recent—Penal sections , const ruction of. 

AY here the Municipal Committee of Amritsar filed 
a complaint under sections 172, 195 and 219 of tbo 
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Municipal Act against the petitioner alleWiw that 
ho had erected certain chhappars which encroached 
pon a public street and had failed to remove them 
in spite ot a notice given by the Committee, it beitm 
ouud as a fact that the alleged obstructions had been 
m existence for many years: 

Held, (1) that section 195 of the Act was inappli- 
able as it could not be said that the Committee 
had delivered the notice to the petitioner “within 

[p 3 ^! col. 2.] Within tl,<? mea,,in " of action; 

( 2 ) that section 172 was also inapplicable as it refers 

° encroachments or overhanging structures newlv 
made and without permission, [p. 7 eo i j 1 

The penal sections of the Act must be'construed 

stnctly and with due regard to the ordinary meaning 
of the words used. [p. 736, col. 1] k 

Petition for revision of the order of the 

Distnct Magistrate, Amritsar, dated the 
21 st April 1914. 


?35 


Baklishi Teh Chand, for the Petitioner. 

Mr. Sham Das, for the Respondent. 

JUDGMENT.—The Municipal Committee 
i t 1 A “ 1 r r l tsar filed a complaint under sections 
V? and 219 of the Punjab Municipal 

Act, mi, against the petitioner, alleging 
that lie had erected certain chhappars , 
platforms itJiaras) and other structures which 
encroached upon a public street ; that they 
had given him notice to remove the same, 
and that he had disobeyed the said notice. 
Petitioner pleaded, in answer to the 
complaint, that the structures in question 
had been in existence for very many years ; 
that he had not himself erected them, and 
was not liable to be prosecuted therefor. 
He called witnesses to support his allega¬ 
tions and the patwari (who was a prosecution 
witness) admitted that the structures had 
been in existence for some 15 years. 

The Honorary Magistrates, who tried the 
case, themselves inspected the spot and in 
their judgment state that the structures 
which they saw at the spot must have been 
there for eight or ten years. But they found 
that the structures were built upon a public 
road and they accordingly convicted 
petitioner under the said sections and fined 
him Rs. 5, and in default sentenced him to 
two days’ simple imprisonment. They 
further directed him to comply with the 
notice of the Municipal Committee within 
one month. 

Petitioner appealed io the District 
Magistrate, but his appeal was rejected on 
the ground that the structures encroached 
on the public road j that it was immaterial 


whether petitioner had or had not made 
the encroachment himself, and that, as 

the occupier of the building, he was bound 

to obey the not.ce issued to him under 
sections 1/2 and 195. 

,, A 11 "Pphcatmn lias now been made to 

this Court to revise these orders and, after 

hearing the learned Pleaders who appeared 

respectively for the petitioner and the 

Committee, I am satisfied that the conviction 

was wrong i„ ] aw and cannot be 

sustained. 

a the judgment of the Honorary 

Magistrates ,t ,s quite clear that the 
i uctures, as they now exist, were put up 

(who e ‘ S ° r f earS asc ’ and t,,e poltriri 

Committee) deposes that they have been 

alsT fr a i° Ut 15 f ars at ]east - lt is 
also in evidence that the Committee 

onginally took action in 1905 with regard 

to these structures, but dropped further 

BabuATtf rr inS a re P° rt f-m 
Babu Attar Singh, the Ward Member I n 

these circumstances section 195 of the 

ct is obviously inapplicable, as by no 

stretch of imagination can it he said that 

le Committee delivered the notice to 

petitioner within reasonable time” within 

the meaning of that section. 

for R t e ]m ,S Co di * Culty > Sham Das 

of section l72 f re + . ,eS ?° n the *> rovisi °>« 
that the petitioner has rightly been 

l.e disobeyed the SW .’i. rr h „i“ 

" nd “ <■-> section 172 

Action 172 

‘(l) Whoever, without the written 
permission of the Committee, builds or 
elects any immoveable encroachment upon 

the ground level of any street. or builds 

or makes any immoveable overhanging 
structure projecting into a street at a point 
above the said ground level, shall be punish- 

ri“ eel “ ' h “ ay extend *0 fifty 


reauiiv Committee may, by notice, 

equne the owner or occupier of any 

budding to remove or alter such immoveable 

encroachment or overhanging structure as 

aforesaid, and no compensation shall be 
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claimable in respect of such removal or 

alteration." 

This section clearly refers to encroachments 
and overhanging structures ueichj made 
and without permission, and it is because 
they are so made, that no compensation 
is to be allowed. The present tense of 
the words used ‘ builds or erects" supports 
this view, and it would be a very strained 
interpretation of sub-section (1) to bold it 
applicable to a structure or encroachment 
that had been built or erected eight 
years (and more probably tifteen years) 
prior to the date of notice. Sub-section 

(2) refers to "sack immoveable encroachment 
and to an “overhanging structure as 
aforesaid" and must, therefore, be taken 
to apply to encroachments and structures 
built or erected in contravention of sub¬ 
section (1), or, in other words, to recent 
and unauthorised encroachments and 
structures. 


to include cases where, though permission 
was originally granted, the Committee is of 
opinion that the encroachment or structure 
should be removed or altered, but it also, in 
my opinion, includes cases where the 
encroachment or structure is of such long 
standing that section 172 of the Act cannot 
reasonably apply, and compensation must be 
given if its removal or alteration is desired 
L llnmdnlaray v. Chhindtcura Municipality (l), 
Kola Gr.vind v. Municipality of Thana (2), 
Eshmt Ch under Mitter v. Banka Beliuri Lai 


(3)]. 

I accordingly accept this petition and set 
aside the orders of the Courts below. The 
line, if paid, will be refunded. 1 need hardly 
add that my order will not preclude the 

Committee, if so advised, from taking action 

hereafter under section 175 of the Act. 

Petition accepted . 


(1) (» I ml. (.'as. 431 at p. 435; (3 X. L. lb *38. 
(2. 23 B. 2IS. 

(3) 25 C. 100 at p. 100; 1 C. W. X. 000. 


If the encroachments or structures are 
not recent or were made with permission, 
the Committee may nevertheless under 
section 175 order their removal or alteration 
by giving notice, but as in such a case 
tlie encroachment or structure lias been 
in existence for some time or was built 
or erected with permission, t lie section 
very reasonably provides that the Committee 
must make reasonable compensation. 
Admittedly the notice issued to petitioner 
was not given under section 175 nor was 
any oiler of reasonable compensation made 
to him, and consequently the conviction 
cannot be upheld as falling within its 
purview. 

The penal sections of the Act must be 
construe l strictly and with due regard to the 
ordinary meaning <d the words used. !>o 
construed, section 1 / 2, sub-seetions( 1) and (2), 
cannot, in my opinion, justify a Committee in 
issuing notice to an owner or occupier to 
remove or alter an encroachment or structure 
which bus been in existence for very many 
years. To hold otherwise would be tanta¬ 
mount to construing the words builds or 


erects" in section 172 as covering cases where 
the building or erection lias been made 50, 
(iU or 100 years ago, thereby relieving the 
Committee of liability to make compensation 
under section 175. 

The latter section, no doubt, was intended 


DUDH JUDICIAL COMMISSIONER’S 

COURT. 

Chimin .Mi Application No. 4 of 1915. 

February 9, 1915. 

Present: —Mr. Stuart, A. J. C. 

TiLAK RAM— Complainant— 

Applicant ' | : 

versus 

U1AGGA SINGH andotiikks—Acccskd— 

Opposite Party. 

Criminal l'coccdurc Code (Act 1 oj 1898,» 
Revision — Acquittal y order oj\ revision 0 /— 

A High Court has power under section 439, Crimi* 
l IWedure Code, to revise an order of acquittal, 
i in practice that power should not ordjnnnly . 
ercised beeau>e an appeal can always be mstituicu 
the Local government, ip. 737, col. l.J 

Maniciral Committee of Dacca v. 

C. 895; tjneen-Impress v. -4hi Bakhsh^b A. ■*&•* 
vra l<„, v. tV.naji lihikaji, 15 B. 849 and Tha»dava» 
l'cria n mi, 14 M. 363; 2 Weir 571, referred to. 
Application against an order of the District 
a^isti-ate, ITardoi, dated 10th September 
)U, upholding that of the Magistrate, 

ardoi, dated 24th July 1914. 

.Mr. C. b\ S. Oelnne, for the Applicant. 

Mr. U. F. Bahadurji 9 for the Opposite 
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JUDGMENT. A High Court has power 

Code’’to ‘O'” 439 ° f a the ° riminal Procedure 
Code to rey.se an order of acquittal. But it 

n ‘ been held in practice by every Hi^li 
o°d°na,n 'if* th *‘. w™- «ta»M not 

oidinanly be exercised because an appeal 

ment ' V Th 6 mst ^ ted hy the T ^al Govern- 
jnt This .s ruled in YW Ci p«* Committee 

of Dacca y. Rmgoo Baj (1 ) and again in 

Queen-Empress v. A/a SaYw/i (2) and 
again in Heem Nai v. Framji Bhikaji (j) 

l"hts Tt 1 U \ rhandavan v. Peria,ma (4). 

cWo 1 + Se T‘ de the acquittals and 

d tferert't ft ’ ^ ' ,C takin S a co «se 

different to the course which would have 

I do nofr by anyHife ' h Com ‘ ts in India. 

for this P t ” y i' V ? t0 ky down a Practice 
this Court winch would not be followed 

elsewhere. I, therefore, reject this applica- 

(H 8 c 8y5 Application rejected. 

<2) 6 A. 484. 

(3) lo B. 349. 

(4) 14 M. 3G3; 2 VVeiro7l. 
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Criminal Appeal No. 1105 of 191*4. 

January 27, 1915. 

-Present:—Mr. Justice Tudball. 

RICH HA AND OTHERS-APPELLANTS 

versus 

EMPEROR —Opposite Party. 

Cm mined Procedure Code (Act V of lhi)H), s. 408 
( J Assistant Sessions Judge—Some accused sentenced 

o imprisonment for over four years , others for less 
period—Accused sentenced to less than four years' impri¬ 
sonment, whether entitled to appeal to High Court. 

Where at a criminal trial held by an Assistant 
sessions Judge some of the accused were sentenced 
to an imprisonment for more than four years and 
some for less than that period: 

Reid, that an appeal by the latter would also lie 
to the High Court under section 408 ( 6 ) of the 
Criminal Procedure Code. 

Criminal appeal from an order of the 
Assistant Sessions Judge of Meerut, dated 
November 21st, 1914. 

Mr. Lalit Molian Bancrji , Government 
Pleader, for the Crown. 

JUDGMENT.—The four appellants 
Richha, Daya Ram, Bhagwan and Shera 
have been convicted under section 304 of 
the Indian Penal Code. The first three 


were sentenced to six years’ rigorous 

a ‘ ine ° f Rs ‘ 1Q 0 and 
rnent T .‘ ree yea ,f' ^ovoas imprison- 

Court T ^ t If aH aPP ° alet! t0 
Court. I hough the appellant, Sheru has 

been sentenced to a term of less than four 

years and the Court which tried and decided 

the case was the Court of an Assistant 

Sessions Judge, it is clear that the case 

P ° n . e . ,n ' vh,ch the aPPeal would lie to this 
Court in view of the language of 

40b, clause (/>), of the Code of Criminal 
Procedure. This is clearly „ e.ee in v e 

eentacf rf *» * 

exceeding four years. As to the actual facls 
soever * 7 ear,y no (lou bt what- 

Ivfth It, 1 ? Ceased Bansi had a dispute 

with the appellants Richha, Bhagwana and 
Shera in respect of his house. It had fallen 
down and he was re-building it on certah 
land and they disputed bis rmht n li 

ground that he had trespassed on Heir land" 
He brought a suit in the Civil r™7 f , 
was decreed by the Court of fi f • '' UCk 

but was dismissed on appeal Dir “if an ,^ e ’ 
appea 1 had been allowed, the'foufappellan 7 
with a labourer named Nehal, proceeded to’ 
Bansi s house and began to pull down his 
wa . e expostulated, whereupon Richha 
Daya Ram and Bhagwana heat him w b 

Latins and Shera, though an r. 1,1 ™ ■ • , 

in the assault. The son of a "’ J °" Jfid 

upon the scene ard he ton appeared 

Hvo nS of die h 1 s b ;-b USe th 1 ^toTfecte 

pneumonia which" cTuse^Tis 

be had received some twelve blows tint b,’ c 

No blows were inflicted upon his he^ s”' 

intend to cause death and probablv f i 
idea that the result of their assault d ^ 
be death. The evidence inI,J T t -"'° uld 

dear indeed. It was accepted by‘ the 1 Judge 
and Assessors unanimously as against i) 
four appellants. I fully agree wit ? ih . ese 
ol the evidence. TI.eeenta'tio rf "I 

case. I therefore, confirm the convictions 
and sentences and dismiss the appeals. 

■Appeal dismissed, 
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PUNJAB CHIEF COURT._ 
Criminal Appeals Nos. to 1 to 854-, 

905 and 921 to 924 of 1914. 

Criminal Revision Petition No. 2069 

of 1914. 

Mi nder Reference No. 135 of 1914. 

February 10, 1915. 

Present :— Justice Sir Donald Johnstone, Kt., 

and Mr. Justice Rattigan. 

I n No. 81 of 1914 

BA LMOK AND—Accused—Appellant 
In Nos. 852 and 921 of 1914 
ABAD BIHAR! — Accused — Appellant 
In Nos. 853 and 922 of 1914 
AMIR CHAND—Accused—Appellant 

In No. 854 of 1914 

HAN WANT SAHA1—Accused—Appellant 

versus 

F M P EROR— PKOSKCUTOR — R EsPON DENT 

In No 905 of 1914 
EM P E RO R — Prosecutor 

r its ns 

CHAItAN DAS—A.,tski. 

In No. '3±'A ok 1H14 
HA LRAJ—Acer ski) 

In No. ‘-24 or 1H14 

HASANT KUMAR BISWAS—A.vi>kh 

versus 

EM REROR—Prosecutor 
In Cr. R. No. 2069 of 1914 
EM REROR —Proskcu to r 

versus 

HASANT KUMAR BISWAS—Ac.tskd 
In Mi udki! Rkk. No. 135 ok 1!H4. 

AH AD HI HA HI, HAU.MOK AND and 
AMIR CllAND—A ivcseh. 

J'ritul r»i/c(.IW Xl.Vuf IS(iO), Ss-.:t02, I02H, 10!l,11.1 

— ('onsyi rut'll -- Mu rdcr--Sed it ion — (’/mi rye not sjH’ci- 
fyinydate ay reed on to commit murder etc., irhcthcr 
rayne- Fridenee Act (I of I S72 1, ss. 10, 111, 133 -Scope 

1 ()— 111 n,<t ration to s. 10 — / nterpretat ion oj Statute 

— Ill nst rut ion, ichctlicc express provision of laic - Acts 
Aonc btj co.conspirators, when evidence ayainst others — 
Approver, evidence of, value of—Con fiction based on 
such evidence, leyality of — Corroboration , necessity of 

— Criminal Procedure t'ode (Act 1 oj lSDS^, 337, 
III) I— Pardon, yrant of-—Mayisf rate, power of—Accused 
charged of oue conspiracy, irhcthcr can be found yuilty 
of another — Conspiracy, member of, liability of-Cvii- 
spieary to commit murder Offence, nature if — Punish. 
ment, considerations in — Members johnny before and 
after in n ritcr- Deposition oj witness, weiyht of — 
Deficiencies, effect if—False denial by accused - Pre-’ 
sumption — (' onfession , record i ny of — Confession retracted, 
evidentiary value oj—Contempt oj Court—Xetvspa per 
A rtiete. 

Whore a charge of criminal conspiracy to corn¬ 
et tlm offence of murder omits to specify (a) tho 


date on which the accused persons are alleged to 
have agreed inter sc to commit the murder, (b) “tho 
other places” in British India where they are said to 
have so agreed, and (c) the person or persons whom 
they are alleged to have agreed to murder: 

Held, (per Johnstone , J.) that the charge is not 
vague, inasmuch as 

(1) it is not necessary for the prosecution to 
attempt to fix a precise date for the inauguration of 
the conspiracy; it is sufficient if they state and prove 
that between certain dates a conspiracy was in 
existence; [p. 741, col. 1.] 

(2) the accused have not been in any way 
prejudiced by the use of the phrase “ other places” 
and nothing has been unfairly sprung upon them 
under cover of that phrase; lP- 741, col. 1.] 

(3) the omission to specify the person or persons 
could not in fact mislead tho accused and has not 
occasioned a failure of justice and cannot bo 
regarded at any stage of the case as material. 

' p. 741, col. 1. 1 

Held, (per Rattigan, J.) that these omissions in no 
wav prejudiced the accused, who were all defended 
hv Counsel, and wer* ful’v coguizant of the nature, 
and particulars of the case which each of them 
had to meet and that even if it be assumed 
that the particulars referred to should have been 
set forth in tho charge, the defect was cured 
by sections 225 and 5S7 of the Criminal Pro¬ 
cedure Code; and that it was not incumbent upon 
tho prosecution to specify any such particulars 

in the charge, [p. 772, col. 1.] < 

Sc mid e : —It would make it impossible for tho 
prosecution to *uco°cd on a charge of conspiracy 
it” such a charge could not he substantiated 
without proving tho exact date °n which e°ch 
alleged conspirator entered into the conspiracy, 
p. 772, col. 1.] 

Per Court Section 10 of theKvider.ee Act is wider 

t hail the English haw and the words “reasoi able ground 
to believe” in the section are not equivalent to proof 
and where the prosecution have produced prime facie 
proof of a conspiracy »o commit murder and 
where the accused were one and all members of 
that conspiracy, anything said, done or written 
hv any one of* tli« conspirators, whether accused or 
not, in reference to the said common intention, 
after that intemion was tirst entertained by any 
of them, is a relevant fact under the said section 

against each and nil of the accused, as well 
tor the the purpose of proving the existence o 
t lie conspiracy ns for tho purpose of showing tnai 
“ any such person” was a party to it. [p. 741, co . 

The illustration to section 10 of the Evidence 
Act i« inconsistent with the . section. ® 
that the words “and to prove-As complicity 
ir" come into tho illustration are not qijjt© 
accordance whli common sense or with *© \, . - 

hut where the fact from the nature of things 
iot of its own Oreo help towards the «*n 
vH-ti.ni of .1. it does not matter much ^ whether 
it is technically relevant against A* orn % •LP* .ft* 

11 l’er ^ 1! at tig an, J -In order to “ ^n. 
any act done or statement made F . 

by an alleged co-conspirator ’ 8 . 

evidenco against any of the conspwtors, W «« 
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is to see in the first place, whether there is a 
reasonable ground to believe that a conspiracy 
existed between him and any such person, and 
in the second place whether such .act, statement 
or writing lunt reference to their common in¬ 
tention. | p. 774, col. 1.] 

Illustrations appended to sections o** an Act 
of th* Legislature are not t 0 be taken as ex¬ 
press provisions of law or as binding on the 
Court, [p. 774, col. 2.] 

Per Court .— Under section 133 of the Evidence 
Act approvers are competent witnesses against the 
accused persons, and a conviction based on the 
uncorroborated evidence of an approver would 

not be illegal “merely” because of m ant of corrobora- 
tion. [p. 74 ;^ co i. ^ p> 77 col 2 ] 

Notwithstanding section 4 and illustration ( 6 ) 
the Courts are not tied down in any technical way; 
but it is their duty when deciding (/) whether any 
corroboration of a particular accomplice is required, 
(li) what amount or kind of corroboration is required, 
to lo ok at the question as a prudent man, desiring to 
avoid error and to airive at the truth, would look at 
it. As to the extent and nature of such corroboration 
no hai d and fast rule can be stated, [p. 7 ‘ 3 , cols, i & 2 - 
p. 774, col 2.J 

Therefore, where the Court while keeping in 
view the presumption that an accomplice is 
unworthy of credit unless lie is corroborated in 
material particulars and after making due allowance 
for the considerations which render the evidence of 
an accomplice untrustworthy, nevertheless comes 
to the conclusion that it is true although uncorro¬ 
borated and that it establishes the guilt of the 
accused it is its duty to convict, [p. 774 , col 2 : p. 775 , 
col. 1 .] 

Per Rattigan , J —It is not necessary that the evi¬ 
dence of an accomplice should be corroborated in 
every detail, if taken in its entirety, it is found to 
be contirmed by the testimony of independent 
witnesses or by circumstantial evidence which 
strongly supports it. [p. 775, col. 1.] 

Per Court .—Under the provisions of section 337, 
Criminal Procedure Code, it is permissible to the 
Magistrate inquiring into any offence triable exclu¬ 
sively by the Court of Session or High Court to 
tender a pardon to any person supposed to have bpen 
directly or indirectly concerned in, or privy to, such 
offence, [p. 743, col. 2.1 

Where, therefore, the offence in respect of which 
the accused are tried, is one triable exclusively by the 
Court of Session or High Court the Magistrate is not 
precluded from tendering the pardon because at the 
same time he is inquiring into another offence not so 
triable, [p. 743, coJ. 2.] 

Where several persons are charged with the same 
conspiracy, it is a legal impossibility that some 
should be found guilty of one conspiracy and some of 
another, and that any accused not shown to be a 
member of the conspiracy charged is entitled to 
demand an acquittal, however bad his records may 
be, and however much he may be suspected of 
another offence not actually charged, [p 744, col 1.] 
But where there was really one conspiracy, though 
it may have had two objects, viz., to commit murder 
and to cause disaffection by circulation of seditioi s 
literature, the conviction of the person accused for 
different offences committed in pursuance of the 
c o nepirocy at one trial is not illegal, -[p. 744, col. i.J 


A member of the conspiracy cannot be allowed to 
escape responsibility merely because an act, fully 
in keeping with the aims of the conspiracy was done 
in his absence, J_P* 761, col 1 J 

A conspiracy to commit murder was an offence 
under the law of abetment before the passing- of 
section 120B, Indian Penal Code. The new section 
was enacted merely to make the law clearer and more 
readily available in all possible circumstances [p. 701 
col. 2 , p. 762, col. I.] 

Per Rattigan , J.—In a case where the prosecution 
allege that there was an agreement between the 
accused persons aud others to commit raiuder and to 
abet the commission of murder but being unable to 
give direct proof of any suen agreement, ask the 
Court to deduce the existence and nature of the 
agreement from the facts that certain members of 
the conspiracy actually did commit a murder: 

Held, that if the facts alleged are established it 
would be a fair and justifiable inference that the 
alleged agreement, between the parties accused did in 
fact exist, that each and every member of the 
conspiracy is responsible for an offence committed 
in pursuance of the conspiracy and that it is not 
necessary to show that a particular member actually 
concerted the offence with the member who com¬ 
mitted it. lP 782, col 2.] 

In inflicting punishment a distinction must be 
drawn between the case of a person who joins u 
conspiracv before the actual crime which is the 
object of the conspiracy, is committed, and the case 
of a person who joins it subsequently to the com¬ 
mission of such a crime, [p. 7 62, col. 2 .] 

Therefore, where two persons A and B conspire to 
commit murder, and B subsequently does commit 
murder, A is punishable as if he had abetted that 
murder but if B has already committed a murder 
before A conspires with him to commit murder, A 
is liable to be punished only to the extent provided 
in section 115, Indian Penal Code. But in every such 
case the offence committed by a member or 
members of the conspiracy prior to the entry of A 
intj the conspiracy would be a relevaut fact as 
indicating the nature and objects of the conspiracv. 

[p 783, col. ..] 

The fact that a member of the conspiracy was not 
admitted to the full dignity of membership of the 
committee but was treated more as a tool than as a 
colleague is no ground for showing leniency in 
punishment to that member. Tp. 794 , col. 1 .] 

Per Court.—There is a kind of falsehood that 
damns the whole deposition and there is a kind 
that does not. The mere omission by an approver of 
names of persons upon whom he does not want to 
bring possible trouble is not such a falsehood as to 
damn the whole deposition, [p. 745, col. 2.] 

The mere deficiencies in the statement of an 
approver, made at an early stage unexamined by an 
advocate, are not specially important, [p. 746, col. i.] 

Where an accused falsely denies a fact, the 
inference is that the object of the denial is to hide 
something extremely unfavorable to himself. j r p 7 *’> 0 , 
col I.] 

In recording a confession the important thing 
is not the formal writing down by the Magistrate 
that the eonfe-sion "as voluntarily made but it 
should bo made clear to a Court using a confession 
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as ovMontv that the recording Magistrate applied his 
n i?i(! to tin' fpioti.-ii whether if was being voluntarily 
Tnade and decided that (picstion in the allinnative, [p 
7<>9, col. 2 ] 

'I he procedure of sect ion '*01, Criminal Procedure 
f. ode, ol rocordintr (juestions and answers in full is 
ol no «ri«*at importance and a confession is not 
vitiated by this informality. \ ]».7f> (| , col. 2.] 

I’er Il/ilfnjnn ,./—A confession though subsequently 
rotiacted, it found to he true and voluntarily made is 
admissible in evidence. p. 79 t, col. 2. | 

Per ('o//<7.--The publication of a letter in a newspaper 
adversely criticising the findings of a Judge 
"Idle the case is still sub jiolirr, amounts to a 
gross violation of the accepted canons of respect¬ 
able journalist and is a very had case of con¬ 
tempt of Court, [p. 771,col. 2: p. 794, col. 1.] 

Criminal appeals, reference and revision 
against, the orders of the Sessions Judge, 
Delhi, dated the 5th October 1914. 

Messrs. Hwlu’u. Tvk Chand, AW/7.- ('hand 
Pen and 7i ‘afjhunath Sahai, for the Accused. 
Messrs. Alston and Pmadmu /, for the Crown 

JUDGMENT. 

Johnstonf:, J.—The Sessions Court, Delhi, 
in 1 rial No. (j of 1914, had before it eleven 
accused persons, the charge against them, as 
amended hy the learned Sessions Judge on 
11th July 1911*, in the course of the trial, 
being as follows:— 

That you between 27th day of March 
191:5 and 3 st March 1914, both at Delhi 
and Lahore and other places in British 
India, did agree with one another and other 
persons, to wit, Dina Nath, Sultan Chand, 
Hash Bihari Bose, ilardayal, Arjan Lai 
Sethi, I lari Ham Sethi and other persons 
unknown, to commit the offence of murder 
under section 1 ’> 02 , Indian Penal Code, and 
that you were thereby parlies to a criminal 
conspiracy to commit the oHence of murder; 
in pursuance of which conspiracy a murder’ 
to wil the murder of Ham Padarath, was 
committed at Lahore on 17th May 1913 and 
that you thereby committed offences punish¬ 
able under sections 302 102-13 and 302 109 of 

the Indian Penal Code and within my 
cognisance. 

After a long and patient 
coni muously from 21 st May 

Scpleuib**r, llie learned Jud-m 

• i.i , ^ imif ie 

oysKler llieca.se, ... 0th October r , 

orders, ,u'(jnitti.iy five of <he accused persons 

t'-.dlr.l fintn l.al )in,1,t ’K> Chhote L il * 
ia the rest of thi.-. Bam Lai, Charan Das 
judgment. Alannu J.al, Haghobar 

Sliarmu and Khushi Ham 


trial lasting 
191-i to 1st 
took time to 


and convicting the other six, viz., Basant 
Kumar Biswas, A bad Bihari, Amir Chand 

Balmokand, Balraj and Han want Sahai under 
section 302/102-B, Indian Penal Code, the 
following sentences being meted out:—Abad 
Bihari, Amir Chand, Balmokand, death; 
Basant Kumar Biswas, Balraj, Han want 
Sahai, transportation for life. 


Pari passu, with the above case the Court 
tried Abad Bihari and Amir Chand aforesaid 
on a charge under sections 4, 5 and 6 of Act 
\ I of 1908 (Explosive Substances Act) in 
connection with a bomb cap said to have 
been found in their possession on 16th 
February 1914, and 'again on 5th October) 
found them guilty, and under section 4 of the 
Act sentenced them to transportation for 
20 years. Though the finding of the cap 
comes into the other case and will have to 
be discussed by us in connection with it, we 
have not yet heard it argued upon qua the 
charge under the Explosives Act; and in 
view of the findings at which we have arrived 
in the more important case, it will probably 
be unnecessary for us to deal at all with the 
appeals in the minor case at the present time. 
N\ hat we have to do now is to deal witht 

the six appeals of the six 
convicted men, to consider 
under section 3 74, Criminal 
Procedure Code, the cases 
of the three sentenced to 
death, and to deal with an 
appeal and an application for revision put in on 
behalf of Government, namely, appeal against 
the acquittal of Charan Das and application for 
enhancement of the sentence of Basant 
Kumar Biswas. We have heal'd these seven 
appeals and this application fully and ably 
argued, and we wish to express here onr 
indebt end ness to the learned Counsel on 
both sides for the valuable assistance they 
have, one and all, rendered to us. 


4 Numbers 852, 
Nfch 023, 85 \ 854, 
9/4. Reference 35 
of 19 1 4, Appeal 
No. 905 ami Revision 
No. 2009 of 1914. 


At this point it is convenient to deal 
finally with one or two matters connected 
with the wording of the charge. It has been 
argued that the charge is vague, inasmuch as 
(u) it states no definite date on which the 
accused did “agree,” (?>) it does not specify 
the ‘'other places,” (c) it does not say tirfcow 
the conspirators agreed to murder. I am 
not. pressed by this contention. As regards 
(n) 1 note that in the original charge the 
terminus a quo was 1st October 1910, which 
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was altered to 27th March 1913 by way of 
somewhat meticulous precaution, because the 
latter was the date of the coming into force 
of the new law contained in section 120-B, 
Indian Penal Code. I would rule without 
hesitation that it is not necessary for the 

fix a precise date 

for the inauguration of the conspiracy: it is 
sufficient if they state and prove that be¬ 
tween certain dates a conspiracy was in 
existence. Similarly, I cannot see that the 
accused have been in any way prejudiced by 
the use of the phrase ‘other places”: nothing 
has been unfairly sprungupon themunder cover 
of that phrase. Lastly, it is clear, as regards 
(c), from the evidence produced in Court that 
the conspiracy charged was an agreement to 
murder Europeans (especially Britons) and 
officials serving the British Government. 
Therefore, even if it would have been more 
in accordance with the requirements of 
law—section 221 (3) and section 222 (1), 
Criminal Procedure Code—to add some such 
words as the above, one lias only to turn to 
section 225 of the same Code to see that 
such an omission, which could not “in fact” 
mislead the accused and has certainly not 
“occasioned a failure of justice,” cannot be 
“regarded at any stage of the case as 
material.” 

Again, two or three questions of law have 
been debated before us, which touch the 
cases of most of the accused persons and I 
find it convenient to discuss those questions 
now. Each of the accused is entitled to an 
independent examination of the evidence 
bearing upon him, and it is, therefore, im¬ 
portant to start with clear ideas as to what 
is and what is not relevant of the evidence, 
oral and documentary, on the record, and as 
to the value of the testimony of accomplices, 
and as to the amount and nature of the 
corroborations required of such testimony. 
The first question raised is as to the 
meaning and effect of section 10 of the 
Indian Evidence Act, which I give in e.vtcnso 
thus:- • 

“Where there is reasonable ground to believe 
that two or more persons have conspired 
together to commit an offence or an action¬ 
able wrong, anything said, done, or written 
by any one of such persons in reference to 
their common intention, after the time when 
such intention was first entertained by any 
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'me of them, is a relevant fact as agains- 
each of the persons believed to be so cont 
spiring, as well for the purpose of proving 
the existence of the conspiracy as for the 

purpose of showing that any such person 
was a party to it. 

Illustration .—Reasonable ground exists for 
believing that A has joined in a conspiracy to 
wage war against the Queen. 

“The facts that B procured arms in Europe 
for the purpose of the conspiracy C collected 
money in Calcutta for a like object, D i er- 
suaded persons to join the conspiracy in 
Bombay, E published writings advocating 
the object in view at; Agra, and F transmitted 
from Debli, to G at Kabul, the money which 
C had collected at Calcutta, and the contents 
of a letter written by H giving an account 
of the conspiracy, arc each relevant, botli to 
prove the existence of the conspiracy, and to 
prove A' s complicity in it although lie 
may have been ignorant of all of them, and 
although the persons by whom they were 
done were strangers to him, and although 
they may have taken place before he joined the 
conspiracy or after he left it. Mr. Beechey’s 
chief points in connection with this section 
are (1) that the words “reasonable ground 
to believe” in the first line are equivalent 
to “proof”; (2) that the Illustration to the 
section is inconsistent with the section: (3) 
that to interpret and apply the section we 
should have recourse to English Law. As 
to the last point all [ need say is that I 
am aware of no authority in support of it. 

On the other hand, the learned authors of 
Ameer Ali and Woodroffe’s “Law of Evi¬ 
dence applicable to British India” give the 
opinion that section 10 aforesaid is “wider” 
than the English Law; and it seems to me 
clear that the India Legislature intentionally 
departed from the English Law, for other¬ 
wise, to take one test, why should it have 
used the phrase "in reference to their common 
intention” instead of in execution or fur¬ 
therance” of the common purpose? I intend, 
therefore, to interpret the section upon its 
own plain phraseology and upon the dicta of 
Indian authorities expressly dealing with it. 
Incidentally Mr. Beechey tried to make us 
see how much more fair and just the English 
Law on the subject is, but it is obvious that 
this is not a matter on which we are called 
upon to give an opinion. As regards (1) 
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above, I do not agree with Mr. Beechey, for 
I perceive a difference between reasonable 
ground to believe a tiling and proof of that 
tiling. In the present case, however, I need not 
pursue the matter because it is to me clear, 
as will be seen later, that the prosecution 
has produced prima facie proof of a con¬ 
spiracy to commit murder and that the six 
appellants were one and all members of that 
conspiracy, and thus, under section 10 
anything said, done or written by any one of 
the conspirators, whether accused or not, in 
reference to the said common intention, 
after that intention was first entertained by any 
if them , is a relevant fact against each 
and all of the accused, as well for the 
purpose of proving the existence of the con¬ 
spiracy as for the purpose of showing that 
any such person’’ was a party to it. I am, 
however, inclined to agree with Mr. Beechey 
as to point (2), in support of which he quoted 
Birindra Kumar w. Emperot\\). The way that 
the words ' and to prove A’s complicity in it’* 
come into the illustration are not quite 
in accordance with common sense or with 
the section as I read it. I am unable to 
see how what B did in Europe and C in 
Calcutta and so forth can per se possibly 
t mch the question of A’s complicity. A’s 
complicity can, from the nature of things, 
only be shown by A’s acts, or, A being 
otherwise shown to be a member of the con¬ 
spiracy, by acts of 71, C and so forth 
implicating him. Other acts of B , C and the 
rest seem to me capable as regards A only 
of adding proof of the existence and nature 
of the conspiracy. At the risk of being 
tedious I must give an illustration to explain 
my view. In the case given in the illustra¬ 
tion, if B in ordering arms in Europe tells 
the manufacturers to send the bill to A, or 
to consign the arms to him, this, if A is 
otherwise prima facie shown to be a member 
of the conspiracy, would be relevant both as 
to the nature of the conspiracy and as to 
A’s complicity ; but if B does not mention 
A and A’s name in no way comes into the 
business of ordering arms in Europe, how 
can it be said that B's ordering of arms 
t Hire can produce in the mind of the Judge 
any added conviction that A was a member 
of the conspiracy ? Of course, in framing a 


(1) 7 Ind. Cas. 359; 14 0. W. N. 1114; 11 Cr. L J 
453; 37 C. 467, 


law the Legislature can lay it down that 
any given thing is ‘ relevant” for the purpose 
of proving such and such ; but I think I am 
justified in rejecting, the idea that the 
Legislature intended, by a provision of the 
law of evidence, to create a barren, useless 
and merely nominal relevancy. Anyhow one 
sees, after an analysis of this kind, that 
the question is not very important ; it seems 
not to matter much whether a thing is 
technically “ relevant” against A or nob if» 
as a matter of fact, from the nature of • 
things, it cannot of its own force help 
towards the conviction of A. 

The above remarks contain all the rules 
and principles I wish to lay down as to sec¬ 
tion 10. Mr. Beechey per contra quotes 
Russell on Crimes, 6th Edition, Volume 
1, page 52S paragraph last, and Taylor on Evi¬ 
dence, 10th Edition, Volume 1, page 420, 
paragraph 594. I have no quarrel with these 
statements of the law of Eneland, but 
section 10, Indian Evidence Act, deliberately 
parts from that law. He then refers us to 
the well-known case of Butin Behan Das 
v. Emperor (2) and especially certain 
dicta of Mookerjee, J., at page 1152 et $'q t 
After reading those passages 1 am unable 
to see that the learned Judge's views really 
differ from mine. I quote two important 
dicta with which I fully agree, the first 
especially though indirectly supporting me 
in my earlier remarks regarding contents of 
indictment, namely :— 

“it is, of course, not necessary to establish 
by direct evidence that the accused persons 
did enter into such agreement” (». agree¬ 
ment to commit an offence) page 1151 ; and 

“ Hence, as soon as it is shown with 
regard to an individual accused that he "as 
in privity with the combination and its 
object and bad adopted the acts already. 
performed, be as a conspirator becomes bound 
by the antecedent and the consequent acts 

of bis conspirators.” , 

Mr. Beechey’s next citation is Kadambmi 
Dassi v. Kumudini Dassi (3), a ruling with 
which also I am in accord but which hardly 
helps one way or another b o re, the Court 
finding that there was no issue before it 

(2) 16 Ind. Cas. 257; 15 C. L. J. 517; 13 Cr. L J. 
609; 16 C. W. N. 1105. 
k (3) 30 C. 9S3> 7 C. W. N. 808. 
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as to the existence of a conspiracy and no 
“ reasonable ground” for believing that either 
of the persons concerned was a party to it. 

I now turn to the question of the value 
of an accomplice’s evidence and the amount 
and nature of the corroboration the law 
expects of such evidence. No lengthy dis¬ 
cussion is necessary : I take my stand upon 
section 133, Indian Evidence Act, and 
section 114, Illustration (6), and the provisos 
to that illustration. In this case, under 
section 133, the approvers Dina Nath and 
Sultan Chand, of whom we shall hear more 
later, are “ competent” witnesses agaiqst the 
accused persons, and a conviction based on 
the uncorroborated evidence of either of them 
would not be illegal " merely” because of 
want of corroboration. As to section 114 the 
important point for us here is that the 
section says “ may presume,” as to which 
see section 4 of the Act. Notwithstanding 
section 114 and Illustration ( b ) the Courts 
are not tied down in any technical way, but 
it is their duty, when deciding ( i ) whether 
any corroboration of a particular accomplice 
is required, (u) what amount or kind of 
corroboration is required, to look at the 
question as a prudent man, desiring to avoid 
error and to arrive at the truth, would look 
at it. In the present case, as I hope to 
make quite clear later on, a prudent man 
should have no difficulty in finding that 
Dina Nath’s story and Sultan Chand’s story 
are substantially true, though necessarily in 
• many points uncorroborated. 

These questions have been very frequently 
argued before Benches of this Court, but 
in order to refresh my memory of the case- 
law on the subject and to ponder well the 
reasoning adopted by Mr. Sen (for accused 
Basant Kumar Biswas) and other Counsel, I 
have carefully studied the authorities they have 


cited—see margin. Of all these, in my opinion, 

the first is most valuable, 
see especially the paragraph 
beginning at bottom of 
page 41. The head-note 
in 38 P. W. R. 1910 Cr. 
is misleading, as it goes 
far beyond the judg¬ 
ment and sets aside section 
133, Indian Evidence Act, 

altogether: and the dictum 
in La l Khan v. Emperor 
co must be read as 
applying to the peculiar 
facts of the case. In many 
of these cases stress is 
laid upon the practice of 
the Courts according to 
which corroboration is 
always required ; but the 
law is, as I have stated it, 
though of course in 999 
cases of 1,000, prudence 
does require that there 
shall be corroboration. As 
to the extent and nature 
of such corroboration no hard and fast rule 
can be stated. 

It is convenient here, even at the ex¬ 
pense of still further postponing statement 
of the facts of the case and discussion of 
the evidence, to dispose of various minor 
points of law raised before us. Mr. Raghu- 
nath Sahai (for Amir Chand) contends 
that the pardon granted to Dina Nath 
approver was illegal and, therefore, his 
deposition is not admissible in evidence. 
I have no hesitation in rejecting this 
contention. The learned gentleman refers 
us to section 124 A, Indian Penal Code, 
section 337, Criminal Procedure Code, and 
section 124A, Indian Penal Code in 
Schedule II of the latter Code, and argues 
that as the Committing Magistrate, at the 
time of the offer of pardon, was enquiring 
into an offence under section 124 A 
aforesaid, which is not triable exclusively” 
by the Court of Session or High Court, 
section 337, Criminal Procedure Code, 
could not be used at all. It is sufficient to 
point out that the Magistrate was also dealing 
(admittedly) with an c.ffence under section 302 
and section 120B, Indian Penal Code, and 

that the case as a whole was undoubtedly 
(4) 13 lad. C&3. 998; 11 P. L. R. 1912; 13 Or. L, 4, 

182; 19 P. W. R. Idlt 


Mamnn v. Queen- 
Em / re*$, * 4 P. R. 1894 
Cr., Wizir Khtn v. 
Emperor, 5 P. R. 
19)2 Or.; 57 P L. R. 
19)2; Chet Sinjh v. 
Emoeror, 28 P. W. R. 
1907 Cr.; 7 Cr. L. .T. 
227: Amur Das v. 
Emperyr, 8 Ind. Cas. 
191; U Cr. L. J. 580; 
38 P. W. R. 1910, 
Cr., Lad Khan v. 
E m per or, 13 Ind. 
Cas 998: II P. L. R. 
1912; 13 Cr. b. J. 
182; 19 P. W. R. 
1912 Cr., Him v. 
Emperor , 9 Ind. Cas. 
39; 1 P. YV. R. 1911, 
Cr.; 12 Cr. L. J. 5; 
19 P. L. R. 1911; 
Jamiruddin Masalli 
v. Emperor , 29 C. 
782 at p.787, 6 C. V. 
N. 553; Queen-Em¬ 
press v. Bepin Bis¬ 
was, 10 C. 970 at 
pp. 973. «75; 17 W. 
R. 47 Cr. 
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one exclusively for a Sessions or High Court. 
I ho use of section 337, Criminal Procedure 
Code, was, therefore, not illegal. 

Next, tiie same Counsel suggests that, 
as in reality the evidence, if it proves 
anything, proves a conspiracy to wage war 
against the King (section 121-A, Indian 
Penal Code), therefore, the sanction of 
Government was necessary before prosecu¬ 
tion and this had not been obtained. This 
suggestion I repel with confidence. The 
Sessions Judge lias not "taken cognizance” 
of any charge under section 121-A, Indian 
Penal Code and this disposes of the objection. 

Again, the same Counsel argues that 
the evidence purports to prove the existence 
of one conspiracy to murder and another 
for the dissemination of seditious literature, 
and also that there was one Lahore con¬ 
spiracy and another Delhi conspiracy, and 
that in the present trial only those accused 
can be convicted who are proved to have 
joined that conspiracy lo murder in pursu¬ 
ance of which Ram Padarath was murdered 
at Lahore. The case of Emperor v. Xoni 
d opal Gupta (:,) is cited in support, 
especially the dictum that where several 
persons are charged with the same con¬ 
spiracy it is a legal impossibility that 
•some should be found guilty of one con¬ 
spiracy and some of another and that 
any accused not shown to be a member 
oi the conspiracy charged is entitled to 
' emand an acquittal, however bad his record 
may bo and however much he may be 
suspected of another offence not actually 

I'!; 1 "’";' , Lh ° ( ' 0ntentio " * tlmt Amir 

Umnc at least is not directly shown, even 
t all the evidence against him is believed 
to have conspired to do anything more than 
disseminate seditious literature. It will be seen 
however, when 1 go into the facts, that 
there was really only one conspiracy, though 

■t may have had two objects, to commit 

murder and to cause disaffection In i,. 
eolation of seditions literature; and thus the 
'Ugument falls to the ground. 

Here I may notice another contention i„ 

support of which another passage (at page 
Oo) m the the same judgment, of Jenkins 
• « is ndied upon, that the murder of Ram 

adarath, unfortunate victim „f the Lahore 

’’ Sn,,, to ,l!m ' heen thrown or ph.ced 
Or. t'SS? •’ S2i l>. 55th 12 


by accused Basant Kumar Biswas, should.not 
have been imported into this case as it should 
form the subject of a distinct trial of that 
accused under section 302, Indian Penal Code. 
This contention seems to me not only unsound* 
but to be based on a misapprehension of 
what the learned Chief Justice meant. 
What he described as inexpedient and not 
to be commended was the attempt of the pro- 
secution in that case to prejudice the Court 
against accused persons and to protract 
enormously the proceedings * by compelling the 

# This is apparent- Court to hear over again, 
ly wlmt vexed the in the conspiracy case 
Court most.—D. C. several cases of dacoities* 

said to be due to these 
same conspirators, which had been 
already severally heard and disposed of 
previously. Whether the remarks made by 
the learned Judge are sound or not, I leave the 
matter with t lie two observations that 
evidence of the murder of Ram Padarath 
being clearly relevant, the Sessions Judge 
could not exclude it, and that there is no 
question here of hearing over again a case of 
murder already adjudicated upon. 

Turning to tho merits of the case one 
cannot help seeing that the most important 
matter for consideration is the evidence of 
Dina Nath, l 3 . W. No. 3, the approver, and 
the questions that here arise are—Is his 
story substantially true? Is it materially 
corroborated? Apart from corroboration by 
independent evidence, does it contain in 
itself intrinsic indications of its trnth? 
How much of it caii be safely and pro¬ 
perly taken ns true against this or 
that accused person and so be used as part 
of the material for the conviction of that 
person? It should be noted here that Dina 
Nath has nothing to say against Hanwant 
krthui, appellant, and practically nothing 
against Charan Das, respondent. 

1 will first consider the question of the 
value of Dina Nath’s evidence taken by 
itself apart from direct corroborative 
evidence. We have heard this argued 
repeatedly during the proceedings and it 
has been constantly present in our thoughts; 
and for myself I can say that the more 
1 have studied the deposition of this man 
and compared it with the statements made 
before Air. Tollinton, Deputy Commissioner, 
Lahore, on 24th February 1914, i.e., eight days 
utter the arrest, and before the Committing 
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Magistrate, the more lias the conviction been 
forced upon me that the man, unsatisfactory 
though his character may be, suspect though 
his word as the word of a self-confessed con¬ 
spirator and traitor may be, did really try 
to give a truthful account of the whole of 
lm dealings with his fellow-conspirators, 
i he tale is so long and deals with such a 
variety of incidents and persons spread over 
so long a period of time that one would have 
o credit him with an almost superhuman 
power of memory and mental concentration 
before one could hold that he was repeating 
a concocted story. His unsuccessful 
scholastic record shows that there is no 
ground whatever for supposing him possessed 
of unusual intellect or memory, and it is safer 
to attribute to him an ordinary brain and an 
ordinary retentiveness of memory, sufficient to 
enable him, under the stimulus of danger—for 
he knew his pardon depended on his telling 
the truth to tell with substantial accuracy 
things present to his consciousness as having 
realty occur veil, bat hardly sufficient to enable 
11 m to keep arranged in his brain, under 
the stress of examination and very strenuous 
cross-examination, the enormous mass 

or details we find in his evidence, if those 
details we>'e fabrications. 

• V* S to decide what passages 

in his deposition to select in order to 

illustrate the above observations, for the 
greater part of it affects my mind in this 
way; but I may perhaps fairly refer to 
the first half of page 13 of the “Proceedings 
of the Sessions Court,” the last half of 
page 14, the first half of page 15, the middle 
of page 17, and so on. 

. -Another thing that strikes one, in read¬ 
ing the deposition of Dina Nath, is the 
restraint of the man in his statements 
against his fellows. Time after time in 
his story lie could , and we may fairly as- 
sume would , if he had been telling a tale 
manufactured in consultation with the 
Police, have said damning things about 
them, where he has not done so. One 
instance is at page 16, lines 30—32, and 
another at page 14, lines 45—54, and these 
could be multiplied. The latter instance 
prompts a few words. Balraj, appellant, 
is a man against whom, as regards events 
before the murder of 17th May 1913, the 
prosecution have admittedly little to go 


upon. If Dina Nath had been an unscrupulous 

Pobce witness, would he had been content 

to say Hash Bihari introduced him and 

Balraj to each other as ‘good men” and 

that there was only an “ ordinary conversa¬ 
tion ” v 


v 1S saicl t,)at comparison of Dina 

i .at 1 « thr ?e recorded statements shows such 
discrepancies as point to a clear attempt 
to improve the story. We have listened 
patiently and carefully to much argument 
on this point; but on the whole I fj nd 
myself in agreement with the lower Court 
iat none of the discrepancies is really of 
importance except when Dina Natl, at¬ 
tempted in his earlier statements to screen 
his cousin Ram Sam Das, and his distant 
kinsman Jagannath, of Kapurthala, who he 
say» printed the May “Liberty” leaflets 
Now there are falsehoods and falsehoods! 

I here is a kind of falsehood that damns 
a whole deposition and there is a kind 

kind Td "“a ; .<. anCl thl ’ S is one of tile latter 

nt all w ed ’ ,"' aS n0t a positile falsehood 
at all, but merely the omission of names 

o persons upon whom Dina Nath natural- 

L 110t . ' vant to Possible trouble; 

and I wish here to advert to some acute 

observations of Mr. Ross Alston’s, namely 

that the defence theory that Dina Nath 

only named his kinsmen when the Police 

d.scovery of them forced him to do so is 

refuted by the facts, for the Police did not 

mVi° f f ai ? ur ‘ llala in search of those men 
until after he had told Mr. Stead. Dina Nath 

says he told Stead and the latter was not 

cross-examined about it. As to this see 

statement of Dina Nath to Committing 

Magistrate on 2 rh March, page 40, and to 

Sessions Judge, foot of page 36, and P. W 

Judiro is 1 " SeSS, ° nS ° CUrt; sbowin S Sessions 
Judge is wrong, page 12 of judgment when 

‘J P f “ . «■■>* hew VIS o" 
to Police, but was kept off giving them in 

th-X C °T 'if 1 WRenine shoald reap h Kapur- 

tl ala. I will now note some of the so-called 
discrepances on which appellants’ Counse 
ave laid stress and show how insignificant 

they really are. unc 

T ° Mr. Tollinton Dina Nath said, page 2 

he went to the station in October 1910 

to meet Rash Bihari but arrived too late' 

To Sessions Judge, pa g e l 5 , he said) ££ 
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20—22, that he did not go, find he confirm¬ 
ed this in cross-examination* page 33, lines 
13— 1D. and my own view is that in all 
probability Mr. Tolli.itoii misunderstood 
Incidentally I may remark that this detail 
of not meeting Rash Bihari at the station, 
having been asked to do so. is anothei o 
those details which go to show the £ not 
faith of the narrator. 

JW, Dina Nath does not describe in 
exactly the same way bow many days 
after Rash Bihari in October 10Id came 
to Lab-re Dina Nath first saw him. There 
is no real contradiction and the matter is 

infinitesimal. 

Thirdly, before Mr. Tollinton Dina Nath 
said notiiing about Abad Bihari writing^ the 
leaflet, but introduced this before the Com¬ 
mitting Magistrate on d7th March 1914. 

This is true, see Committing Magistrates 
printed Proceedings, page 40. This is certain¬ 
ly a fair point : but it must be remembered 
that before Mr. Tollinton Dina Nath was 
making a statement unexamined, while on 
27th March 1914 the examination was 
being conducted by an Advocate. Mere 
deficir,tries in the earlier statement, therefore, 
are not specially important. Appniently 
nobody asked him on 24th February 1914 
if he knew who composed the leaflet : if 
the quest ion bad been put and be bad 
said be did not know or had given a name 
other than Abad Bihari, the matter would 
have been different, Purther, lie was never 
asked in the Sessions why he had not 
mentioned the mutter to Mr. Tollinton. 


Omitting infinitesimal points such as the 
non-mention before Mr. T-llinton of wrapper 
round the leaflets, fourthly, it is pointed 
out. that before Mr. Tollinton, pages 3 and 
4, Dina Natl, did not mention Basant Kumar 
Biswas as taking part in fie* distribution of 
the May leaflets, while in Sessions Court, 
page 17, lines 31 and 39, lie brought him 
into this affair. One can only repeat the 
remark under “thirdly ' above. I be part 
assigned to Basant Kumar was insignificant 
■ml (his, with fbe absence of questioning, 
funv accounts for the difference. To Coin- 
milting Magistrate Dina Nath did mention 
Basant. Kumar. 

f ifthly, it. is said that Dina Nath told Mr. 
Tollinton that Abad Bihari said ho and 

Basant Kumar fitted up the bomb in the 


gardens, while in Sessions Court he said 
Abad Bihari alone did the fitting up. In 
reality to Mr. Tollinton he said, repeating 
Abad' Bihnri's story, “They had gone to a • 
dark spot under the trees and fitted the 
bomb together.” This does not mean that 
Basant Kumar actually joined with nis 
own hands in the work of fitting np the 
bond), and so there is no discrepancy at all. 

Sicthly to Mr. Tollinton Dina Nath said 
Abad Bihari and Basant Kumar were to 
meet at 7 at the gardens; to Sessions Judge 
he said between 7 and b. I* this * 
serious discrepancy? I say unhesitatingly 

""'Sorenthly, Dina Nath made no mention of 
the July leaflets to Mr. Tollinton. 1 his is 
natural, see page 20, line 19, Sessions printed 

Proceedings, for Dina Nath had nothing to 

do with their distribution. 

Eighthly , there are certainly differences 
between Dina Nath’s different statements as 
to when Abad Bihari came to Lahore in 
October 1912, but 1 think the lenrned 
Sessions Judge’s way of looking at the matter 

is reasonable. 

Ninthly, to Mr. Tollinton nothing was 
said about the Kali Bari meeting witli Has 
Bihari in end of 1910, pnge 1-1 top. J M 
explanation is that nothing turns on this 
meeting, no accused having been present 
„t it and nothing of importance occurred at 
it; and similarly the omission before Mr. 
Tollinton to mention a certain meeting 

with Amir (Jimnd, page 13, line 47, has no 

importance whatever, likewise the omission 
of mention before Mr. Tollinton of his seeing 
Basant Kumar at Debra Dun at Christmas 
1911, page 15, line 12. 

Tenthly, much is made of the fact that at 

the Agarwal Ashram meeting in ^, 
1912 Dina Nath says to Mr Tollinton, 

page 2, towards bottom, that Ras i 1 
said the terrorist movement of Bengft s ou 
be instituted in the Punjab, w 1 6 

Sessions Judgo he said, P a S e %t * onl i 

to 45, that the words terrorist and 

“anarchist” were not used but advaneed 

propaganda ” This is a good illustration of 

the straits to which the defence is re 

for arguments. To Sessions n £ e 

Nath, line 50, goes on to say— we rag 
*. ’ x_- +w.*man for 
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ing bombs must be selected and tested,” etc. 
To Mr. Tollinton Dim Nath merely said 
in a compendious ivay, 'terrorist movement of 
Bengal,” the two statements are, therefore, 
the same. 

Eleventhly , it is said that Dina Nath and 
Chatterjee contradict each other about the 
l tt> j r of introduction of Rash Bihari to Dina 
Nath. They do, but not about the intro¬ 
duction itseif; and in my opinion comparison 
of Chatterjee’s deposition (P. W. No. 199) 
with Dina Nath’s very strongly contirms the 
latter’s good faith. 


Many more such points were raised before 
us, but I am not called upon to mention 
them all in detail. 1 have mentioned a large 
number to show how trivial the objections 
raised really are, and their triviality and 
easy refutation are a strong confirmation of 
the view that Dina Nath has made these 
long arid detailed statements so substantially 
in conformity with each other that his good 
faith is thereby much confirmed. If we 
add to this the circumstance that Dina Nath, 
arrested on 18th February 19 L4, made his 
statement to Mr. Tollinton on 24th and that 
in it he told very many things that could 
not then have been known to the Police but 
were afterwards verified; if we also reflect 
that, notwithstanding the strenuous efforts 
of ingenious Counsel, it is fairly clear that 
in no instance has Dina Nath attributed to 
any one of these conspirators, who seem to 
have led somewhat peripatetic lives, presence 
in Lahore or elsewhere at times when they 
were elsewhere, I think it is a fair deduc¬ 
tion that it is proved prim i facie that Dina 
N i th's st">ry bears the stamp of tradi. 
No doubt according to the authorities corro¬ 
boration is required, but the case must now 
bi treated on the basis that pram facte the 
statements of Dina Nath are not suspect in 

themselves. 


' I vvill now touch* upon one other main 
feature of the defence, which affects practi¬ 
cally all the accused, though it was argued 
in detail only by Mr. Sen, namely, the 
contention that Rish Bilim was a Police 
spy and an agent provocateur and that a good 
deil of the documentary evidence against the 

accused, especially such of it as came into 

existence shortly b?f >re the arrests, was 
deposited by him with this or that accused 


by way of manufacture of evidence against 
them. I have carefully considered this 
defence and so lias my learned colleague, 
and, as lie is making it an important part 
of his judgment, in thesrntements and views 
expressed in which 1 heartily concur, I will 
refrain from discussing it at length and 
will merely note here that I reject the 
theory put forward as unproved and 
inherently improbable to the verge of impos¬ 
sibility. 

* 

I will now discuss separately, always 
bearing in mind what i have already written, 
the case against each accused individually. 
I will take them in the order in which they 
were discussed before us. The learned 
Sessions Judge has treated more or less 
together the cases of (i) Abad Bihari and 
Amir Chand, (/V) Balraj and Balmokand. I 
do not think in doing so he has been unfair 
to any of them; hut, as Mr. Beec-hey has 
complained of the method as prejudicially 
affecting lii.s client B ilraj, I will take each 

accused separately, though this may involve 

some repetition. 


ABAD BIHARI. 


As to this man the learned Sessions Judge, 

^Sessions Judge I m £ e ^ °f judgment, 

says 12 facts, But after* marshalling against 

he has counted the him eleven “facts”* holds 
matter of leaders > 

twice. ? 

“Conclusively proved that he was not only 
one of the managing committee of the 
conspiracy, but the most active member in 
every department, that he arranged and 
superintenlei the throwing of the Lahore 
bomb and organised the work from the 
beginning.” 

Later, in deciding the appropriate punish¬ 
ment for this man, page 74, the Sessions 
Judge sums up again thus; 

# 
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“Abad Bihari is only 25 years of age, but 
lie is a highly educated and intelligent man 
who was used as no man's tool. From the 
beginning be was an active member of the 
committee, and, in fact, the most active. 
He arranged, and was consulted in, every¬ 
thing. Though he did not himself place the 
bomb, preferring to employ Basant Kumar 
Biswas for this dangerous feat, he put it 
together and then directed his agent what 
to do. He organised the campaign of 
leaflets, which was meant to bear fruit in 
murders and crimes. He was in possession 
of the Poison Manual, to mention one 
document only. He was an accessory to 
the presence of the bomb cap in Amir 
Chand’s house. If any man ever earned 
the full penalty which the law prescribes, it 
is he.’’ 

With every word of the above quotations 
I am in full accord. They are based on 11 
‘facts, " which I inay summarise as fol¬ 
lows: 

(1) Intimate acquaintance admitted 
between Abad Bihari and Amir Gliand: cf. 
Abad Bihari’s own written statement, page. 
306, lines 24 of srq. 

(2) Intimate acquaintance between these 
two and the firebrand, Hardayal, and the 
latter's cousin, Han want Sahai, accused. 

(3) The unfortunate youths Sultan Chand 
and Ram Lai were being brought up by 
these men as seditionists and “patriots." 

(4) Intimate acquaintance with (Janeshi 
Lai Kaistha, ex-Editor of the “Akash” 
(proscribed paper), whose works they 
studied. 

(5) Connection with issue of leaflets. 

(6) Amir Chand, proved friend and guide 
of Abad Bihari, wrote revolutionary and 
criminal pamphlets, etc. 

(7) Bomb cap found in Amir Chand’s 
house, where Abrnl Bihari lived and kept his 
belongings. 

(8) These two used same press as the 
Raja Bazar conspirators and the same 
type-writer. 

(0) Stage management of Lahore bomb 
outrage. 



(10) Abad Bihari’s visit to Lahore in 
October 1913 to fetch away one of two bombs 
in possession of Basant Kumar. 


j nil marc irienusnip with Rash Bihari 

who put up with him in Delhi, left his prol 
perty with him for custody and by his invi¬ 
tation took all his meals with him at Amir 
Chand’s house. 


Abad Bihari appears on the scene first 
at Amir Chand’s house in 1908, see Dina 
Nath, page 13, line 36, as a guest along 
with Dina Nath, Chatterjee and others. 
Before this Hardayal had completed his 
evil work in India and had made over his 
disciples to Amir Chand. Then we have 
the Agarwal Ashram meeting in October 
1912, page 15, at which were present Rash 
Bihari, Dina Nath, Balmokand and Abad 
Bihari, and at which the secret society for 
sedition and murder was organised, Abad 
Bihari to behead for United Provinces and 
Punjab, and Balmokand and Dina Nath for 
Pm.jah and especially Lahore. There is 
no corroboration of direct kind of this 
meeting and framing of organisation ; but 
there is ample proof tlmt Rash Bihari did 
come to Lahore about that time, see 
Exlnbit P-108H, letter from Rash Bihari 
(4 27th September 1912 to Cliaran Das, para¬ 
graph 7 ; P-108 of 5th October 1912, ditto; 
I -IOHt. of 1 /tli October 1912, ditto ; reply 
to last named letter P-154L, dated 20th 
October 1912 (which was never despatched 
and was found on search of Cliaran Das’s 
house) ; P. W. No. 79, Jagdish Ram, page 
169; P. W. No. 80, Manni Rum, page 170. 
M e have heard a good deal of controversy 
as to the dates of Rash Beharfs visit: but 
examination of the materials available 
makes it clear that he arrived in Lahore on 
13th October 1912 and left on 17th. 


1 his is a convenient place for consideration 
oi the question of the nature of the secret 
society to which the accused belonged. As 
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stated earlier in 

EVIDENCE IN RE 
HARDYAL 

1. Dina Nath, 
page's 12, 13, 31 
(top), 32 and 33 
{passim), 47 and 48 
(cross - examination 
by Mr. Rauf Ali) : — 


2 

Ex. 

P-23 A 1. 

3. 

yy 

P-23D. 

4. 

yy 

„ E I. 

* 

o, 

yy 

,, L. 

(). 

>y 

P-240 3. 

7. 

yy 

P- 240 4. 

8. 

yy 

P-32C. 

9. 

yy 

P-32H 1. 

10. 

yy 

„ Kl. 

11. 

yy 

„ LI. 

12. 

yy 

„ L2. 

13. 

yy 

„ M. 

14. 

yy 

„ Ml. 

15. 

yy 

M 2. 

JG. 

yy 

M 3. 

17. 

yy 

„ N2. 

IS. 

yy 

„ 0 1. 

19. 

yy 

„ P. 

20. 

yy 

„ S 2. 

21. 

yy 

P-47 A. 

22. 

yy 

P- 76 A. 

23. 

yy 

P-177. 

24. 

yy 

„ A. 

25. 

yy 

P-178. 

2G. 

yy 

„ A. 

Only (1) to (10 , 

(17), 

08), (20), 


(21) and (23) are 
strictly in point 
here. Nos. (6), (7) 
and (23) are copies 
of the Ghadr. See 
page 3 of (6) ques¬ 
tions 4th and 8th, 
and of (23) page 2 
bottom, page 5 mid¬ 
dle, etc. 


to dis* 
litera- 

speci- 


tbis judgment it has been 
urged that, if there was 
conspiracy at all, there 
was one conspiracy 
seminate seditious 
ture—not charged 
fically in this case—and 
another to commit mur¬ 
der and that this and that 
accused can at most only 
be found guilty of belong¬ 
ing to the former. But 
a review of the whole of 
the evidence refutes this 
contention. Hardayal, 
said to be a brilliant stu¬ 
dent, busied himself in 

1907 and 1908 with 
spreading propaganda for 
the independence of India. 
There is no direct -evi¬ 
dence that at this early 
stage he advocated as¬ 
sassination : but we can 
fairly look at his whole 
record—see margin*—and 
at the evidence of Mr. 
Isemonger, P. W. No. 177, 
as to his connection with 
the Ghadr in order to 
see what his ideas and 
ambitions were ; and I 
think that it is not unfair 
to infer from the subse¬ 
quent actions of his fol¬ 
lowers—Amir Chand, 


Abad Bihari, Rash Behari 
and others—that he also 
was never averse to employing even murder¬ 
ous methods to overawe the Government 
of India. In my opinion the copies of the 
Ghadr paper on the record show that his 
ideas frankly included murder among the 
means the * patriots ” should employ to 
attain their ends, as the passages in them 
noted in the margin show. Then Dina 
Nath’s evidence shows clearly enough that 
bomb throwing was plainly discussed in 
October 1912, and I believe his evidence. 
The persons then present clearly joined, or 
had already joined, a conspiracy with two 


objects, one of which was murder. Then we 

come to the Liberty ” 
leaflets, of which there 
were four—see margin— 
and no one can possibly 
read them without seeing that they openly 
advocate assassination of Europeans and 
Government officials. There is in them, as 
in most of the literature on the record, 
much wild and whirling talk ; but their 
real purpose is clear from the praises 
lavished on miscreants such as Kanhaya 
Lai Dutt, Madan Lai Dhingra and Khudi 
Ram Bose—see Exhibit P-85A, P-13B, 

and P-13C especially—and from the 
suggestion that the abominable outrages of 
Delhi, College Square (murder of a Head 
Constable,) and Mymensingh (murder of a 
Police Inspector)—see page 2*^9 of the Ses¬ 
sions printed Record, evidence of Mr. 
Denham —were worthy of imitation. Many 
other pieces of evidence might be here 
appealed to, but the above are sufficient. 

In pursuance of this conspiracy the 
murder ^f 17th May 1913 was certainly 
effected, whether the Delhi outrage was so 
or not. As to Delhi all we have to go 
upon is that Abad Bihari, a Delhi man, who 
in those days belonged to the Lahore Central 
Training College, was in Delhi when the 
Viceroy’s life was attempted, and that 
Basant Kumar, employed in Lahore in the 

Popular Dispensary,” had left Lahore, 
according to Dina Nath and according to 
his own admission for an unknown desti¬ 
nation a few days before ; and also that, 
on Abad Bihari’s return to Lahore early 
in January 1913, Dina Nath had with 
him a conversation, Abad Bihari’s part in 
■which lays him open to most injurious sus¬ 
picions. However, I do not wish to lay 
stress on this, for the Deliii outrage is not 
charged and the matter is merely one of 
suspicion. Bat as regards the Lahore out¬ 
rage Abad Bihari is up to the neck in it. 

I will discuss it at length in connection 
with Basant Kumar, and it will be seen 
how strong the case is. It follows, then, 
that there was a conspiracy to commit 
murder, and that in pursuance of it a 
murder was actually committed. All persons 
proved to have been members of that 
conspiracy on or before 17th May 1913 


Ex. P-85 A. 
13 A. 
13B. 
13C. 
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have, therefore, rendered themselves liable 
to the extreme penalty of'the law. 

Hut this is not all the evidence against 
A bad Bihuri, for he was undoubtedly mixed 
up with the concoction and distribution of 
the * Liberty ” leaflets. Dina Nath says 
the original of the May leaflet was in Abaci 
Bihari's own hand, and 1 sec no reason to 
doubt tliis statement. He tells the whole 
story at page 17 of the printed b^ssions 
Record, and it Cannes conviction with it. 

It has been attacked in various ways, but 
1 am firmly of this opinion. Then we have 
the July leaflets, on which not much need 
he said, the conversations about Mr. Gordon, 
Sir James Meston and the proposal t<> kill 
the Viceroy at Ka part ha la. 1 see no reason 
to doubt the substantial correctness of 
Dina Nath's evidence on these subjects, 
but I do rot wish to lay much stress on 
them as the case against Abad Bihari is 
otherwise sufficiently established. But I 
must insist upon the importance of the 
evidence regarding Abad Bihari's vis t to 
Lahore in October Ibid to fetch away 
die of the bombs Basant Kumar had 
been keeping. This story I hold clearly 
proved, and 1 adopt generally the learned 
Sessions Judge’s views regarding it—see 
his judgment, page 49, last column, and 
pages 58 (bottom ) and 5b (top). Of course, 
no witness but Dina Nath can speak of 
the actual handing over of the bombs by 
Basant Kumar to Dina Nath and by him 
to Balmokand « r of the visit to the 
sick Balmokand, after Abad Lilian's arrival, 
to get a bomb from him. Conspirators of 
this kind do not call in outsiders to 
witness their acts; but the coincidence 
of Balmokand's illness — he admits he was 
ill at the time this visit is said to have 
place—and the matter of the pur- 
of books by Abad Bihari from 
Krishna in those days are to my 
continuation strong as Holy "Writ. 
Bihari denies visiting Lahore at sill 


taken 
chase 
Rama 
mind 
A bad 
t lien, 


and therefore, as 1 bold bo did visit 
Lahore, lie is precluded from pretending 
that he was there for some innocent purpose. 
The prosecution is fully justified in asking 
us to draw from bis false denial the 
inference that the object of the denial was 
to hide something extremely unfavourable 
to Uipnself. No lengthy argument is icquired 


to show that the matter of the prescrip¬ 
tion as the cause of the handing over of' 
the bombs is adequate reason for the act; 
and it is extraordinary confirmation that 
Dina Nath should have hit off the very 
day of the trouble about the prescription. 

Again, we have the November leaflets, 
the conversation regarding the proposed 
throwing of a bomb in a Christmas dance 
in Lahore, and what was found in Abad 
Bihari's house (P-3 and P-39 and 

JM5) in Delhi l>y the Police on 16th 
February 1914 and in his box in Amir 
Chand’s house (P-53). I do not wish 
to enlarge upon the first two of these 
matters; hut a few words as to the 

last are necessary. The incriminating docu¬ 
ments mentioned in P-53 were bund in 
a box placed on the first floor of Amir 
Chand’s bouse on a balcony ( cliajja) some 
14 feet from the ground, access to which 
was possible only by ladder or climbing 
or through the bouse. The box was unlocked, 
and we are asked by accused's Counsel to 
hold it possible, and even probable, that 
Abad Bibaii was not aware of the presence 
of the papers there and that they must have 
been placed there by the Police, or Rash 
Bihari (in the character of a Police agent), 
or by some enemy. 1 reject all these solutions 
These papers are quite in keeping with Abad 
Bihari's views and with other literature 
owned and even written by him ; the search 
was carefully made by responsible officers 
and l decline to believe in their conniving 
and substitution or any sort of trickery; and 
1 have already disposed of the theory of 
lvash Bihari as a Police spy. 

Lastly, l advert to Sessions Judges 
“facts” (1), (2), (3) and (11), regarding 
which there can be no doubt. In Abad 
Bihari's house was found an atrocious docu¬ 
ment— P-4—in the handwriting of Ram Lai, 
lying openly on a table and appaiently 
written there. 

1 repeat that the charge against Alnd 
Bihari is proved to the hilt. 1 have carefully 
weighed each aid all of the arguments of 

Counsel touching him and find them all 
wanting. It is obviously impossible in a case 
like this to notice in the judgment aid to 
refute each ai d every contention, erto des¬ 
cribe each and every document produced} 
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but I will now deal with a few objections 
which were most strongly pressed, by way 
of showing how strong the case for the 
prosecution against this man is. 

First, it is pointed out that Manni Ram, P. 
W. No. 80, pages 170, 171, Sessions printed 
Record, says he saw Raghbar Sharma, 
accused, and the original of the photograph 
P-118 (Rash Bihari) and a few more holding 
a conference at the Agarwal Ashram and 
none of the other accused was there. He 
cannot apparently fix the date better than 

in October 1912”, and it may well be that 
there was more than one conference. Again, 
evidently Dina Nath, who clearly knows 
of a conference there in October 1912, was 
nob at this one, for Manni Ram does not 
mention him. There is, therefore, no contra¬ 
diction. 

Secondly , see page 15, lines 24-27 and 
page 35, line 51 : it is said that this Daulat 
Ram is a myth, but see what Dina Nath 
really says : He (Balmokand) said that a 
friend of mine Rash Bihari Bose had come 
and wanted to meet me and told me where 
he was stopping, i. e., in the house of a 
boy whose name was, I think, Daulat 
Ram.” 1 can see nothing suspicious in the 
circumstance that Dina Nath could not 
recognise any Daulat Ram—he had apparent¬ 
ly not seen the real Daulat Ram at all. 

Thirdly , as to the posting up of leaflets 
Dina Nath says: page 17, line 27. that Abad 
Bihari was to do the posting in the Training 
College and yet none were found there, 
showing Dina Nath is lying ; but the only 
inference that can logically be deduced from 
this is really that no responsible person found 
leaflets there and forwarded them to the 
authorities. 

Fourthly , it is suggested that Dina Nath, 
in the first instance, anxious to keep out 
Ram Sarn Das’s name entirely, substituted 
Abad Bihari for him, and that really Ram 
Sarn Das did not only the printing but the 
writing and distribution of the May leaflets 
the suggestion being strengthened by the 
circumstance that Ram Sarn Das in those 
days was working at the Dyal Singh College 
in Lahore—Dina Nath, page 51, bottom, and 
Puran Cliand, P. W. N . 197, page 288. All I 
need say is that there is not a particle of 
proof of the suggestion. 


Fifthly , four copies of the May leaflet 
were found on 4th May 1913 in the Dyal 
Singh College compound ; suggestion is that 
Ram Sarn Das was the most likely person 
to put them there. It is posible that lie had 
kept a few copies and used them unknown 
to Dina Nath. This does not help Abad 
Bihari Nor do I think the fact that a few 
leaflets got out before the date Dina Nath 
gives as fixed for the publication at all 
important. It- may well have happened 
through another conspirator without Dina 
Nath's knowledge. 

Sixthly, a difficulty has been raised by 

Mr. Nanak Chard about fitting in dates 

for Dina Nath's story of the May leaflets 

and the Lahore bomb outrage. He says that 

distribution took place on 10th and lltli 

May that then Dina Nath says he wrote 

and told Rash Bihari at Delua Dun who 

replied, that he again wrote and received a 

reply, after which he and Abad Bihari fixed 

lbth May at 5 r. m. for meeting to concert 

the outrage; and he contends that all this 

correspondence could not have been crowded 

into so few days. There were two letters and 

two replies. But Dina Nath says 9th nr lOlh 

May was fixed for distribution, therefore, lie 

may have written to Rash Bihari on JOth, 

or even on afternoon of 9th. Anyhow he’ 

says he got the first reply on 11th or 12th. 

After that there was ample time for another 

letter and another reply before the 14th 

or 15th—see page 18 top. The difficulty 
vanishes. 


Seventhly, Dina Natli says (page 19, 
line 7) Abad Bihari told him to took half an’ 
hour at, the gardens on 17th May 1918 to 
get the bomb ready, whereas Major Turner 
1 . ^ . !No. 12, page 95, line 88, says: the bomb 
cap could be fixed on in a- minute. But how- 
do ive know there was not much more 

adjustment to be done than the mere fixing 
on of a bomb cap 

Eighthly, Mr. Nanak Chand asks why 
Abad Bihari should go co the gardens at 
all when Basant Kumar knew himself how 
to fix up bombs—Dina Nalh page 22, 
line 20 1 but lie overlooks the fact that 
Basant Kumar may have learnt by December 
1913 what lie did not know in the 
vious May. 

iSinthly , Mr. Nanak Chand argues that 
there is hopeless discrepancy as to the 
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dates on wliicli in October 191o Basant 
Kumar is said to have handed the two 
bombs to Dina Nath and on which Abad 
Bihari is said to have come to Lahore to 
fetch one and to have left Lahore, ie 
infect a. He fixes 9th October as first date 
because Dina Nath says “at Dussehra time,” 
that being the big Dussehra^ day that 
year. To Mr. Tollinton Dina Nath said 
paged, 12 lines from foot—that it was 15 
days later that Abad Bihari came to 
Lahore : this would make it 24th October. 
To Committing Magistrate Dina Nath 
said—page 46 of his printed proceedings—he 
took the bombs from Basant Kumar, kept 
them three or four days, and six or seven days 
later Aba 1 Bihari came and went: this would 
work up to 18th, 19th or 20th October. 
To Sessions Judge—page 21, lines 40 and 
55—he said lie gave them to Balmokand 

after keeping them three or four days, and five 

days later Abad Bihari came and went : this 
works up to 17th or 18th. 1 am unable 

to see any importance in all this : Dina 
Nath, speaking four months afterwards, was 
vague in saying 15 days”, that is all. 

Here 1 may note that Mr. Nanak Chand 
notices a point which incidentally confirms 
Dina Nath’s tale. The latter is explaining 
to Mr. Tollinton—middle of page 7—how 
Abad Bihari repaid him for the books Dina 
Nath had paid the price of to Rama Krishna 
and says Abad Bihari sent him money by 
money order or by registered letter. The 
Police thereupon made inquiries of the 

Post Otlice and a registered 
*Not printed. i etter receipt (P-94) *was 

duly found, corroborating Dina Nath. Mr. 
Nanak Chand vainly tries to show, by 
reference to P. 4V. No. /6, bita Ivim, that 
what went in the registered cover was not 
money but an examination supervisor’s 
certificate. But Sriram Das, P. W. No. 154, to 
whom the certificate form should have gone, 
if that is the true version, was never asked 
by the defence if he received it. To me 
it appears extraordinary confirmation of 
Dina Nath’s good faith that on 24th 
February 1914' he should have said by 
money order or registered letter.” He 
could not quite remember which, lie must 
have known that, if the story was false, it 
would be proved so by inquiry at the 
Post Otlice. It is very improbable he would 
remember the arrival of a registered letter 


with certificate so accurately as to utilise 
the incident to cover a pretended remittance, 
and, if he did remember, would he have 
said money order or registered letter ? 

Tenthly , an absurd use is sought to be 
made of (page 49, first 11 lines) the fact that 
Dina Nath’s father and a friend, Dogar Mai, 
came to the hot wall when Dina Nath was 
arrested on 18th February. It is suggested 
that these two gentlemen, the latter beiug 
forsooth resident of the same district as the 
Inspector who was investigating, plotted 
to get Dina Nath off. I merely mention 
the theory to reject it. 

Eleventhly , Chand Baba, P. W. No. 119, 
page 215, who professes to identify Abad 
Bihari’s handwriting on P-132 A to J, 
23-C, 23-F and 93-B, is said really not to 
know his writing. This seems to me 
audacious; the two men are first 
cousins and both of Delhi and they were at 
school together. This Chand Baba strikes 
me as a very honest witness; why does he 
go against his cousin at all, or, if prevailed 
upon to perjure himself, why does he say so 
little? The answer is, he is really saying 
only what he knows. 

Twelfthly , it is argued that Abad Bihari 

had no connection with the 3rd and 4th 

% 

leaflets. Whether there is or is not proof 
that he wrote or distributed or handled them, 
at least 37 copies were found in his box on 
Amir Chand’s balcony. 

Thirteenthly , Exhibit P-7 is a note-book, 
admittedly of Abad Bihari's, containing a 
list of books, whereof the last nine (with 
prices) are noted as bought from the afore¬ 
said Rama Krishna, and the last four are 
said to be those bought through, and paid 
for by, Dina Nath, in October 1913, when 
Abad Bihari came to Lahore. Prosecution 
use this to confirm Dina Nath who says 
four books costing Rs. 11 were bought, the 
figure agreeing with the note-book, Mr. Na¬ 
nak Chand, on the other hand, argues that the 
ink and writing in Ex hibit P-7 show that all 
nine books were written down at the snrne 
time and that in reality all were bought at 
the same time, in December 1913. Rama 
Krishna, P. W. No. 116, does not help either 
side, and even if all nine books were entered 
up on same occasion, this does not show 
they were bought on same day. The account 
given in the witness’s supplementary statement 
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does not help. Abad Biliari does not 
appear in it, and no doubt Dina Nath did 
buy certain books in December on credit, 
the purchase for Abad Biliari in October 
■was for cash. 

I can find nothing further in Mr. Nanak 
Chand’s criticism of the evidence. In my 
opinion rejection of his client’s appeal is the 
only course open to us. He is a man deserv¬ 
ing of no mercy or consideration. 

The next appellant to be looked at is 

AMIR CHAND. 


Again, I can unhesitatingly concur in the 
summing up of the learned Sessions Judge, 
page til of judgment: 

rf / 

‘Not only do I find Amir Chanel guilty 
of having been an active member of this 
conspiracy, but, considering his age and 
considering the facts that he used his undoubt¬ 
ed talents in corrupting the young and 
adding recruits to the cause of anarchy, he 
appears to me to be a criminal, for whom 
nothing whatsoever can be said, as being 
not only a* murderer on a great scale, but 
* Perhaps the word one who spent his life in 
“would-be” inserted furthering murderous 
here might be an schemes which he was 
improvement. too timicl to carry out 

himself.” And again, at page 74: 

“The case of Amir Cliand is, if possible, 
worse than that of Abad Biliari. A man of 
40 years of age, tilling a position of importance 
in the educational world at Delhi, respected 
and consulted by his compatriots, such as 
Rai Bahadur Sultan Singh*, no less than by 

the members of the Delhi 
*P. W. No. 1C3. Mission, a man who used 

his undoubted gifts and his influence over the 
young to train others and even his own 
adopted son*' by means of the literature of 

anarchy and crime, and 
"Sultan Cliand. not only this but a man 

who assisted in the dissemination of the 
poisonous literature of this organization, and 
who himself composed an article* advocating 

a wholesale massacre of 
"Exhibit P-23-M. Europeans; a man, 

moreover, who allowed his house to be used 
as the general meeting place of disaffected 
criminals, and in whose possession a portion 
of a bomb was discovered. There is only 
one possible sentence for him also. . . . 


As already stated the learned Sessions 
Judge lias treated the cases of Abad Biliari 
and Amir Cliand together, though he has 
summed up against each separately. Of the 
11 facts” noted above against Abad Biliari, 
Nos. (1), (2), (3), (4), (6), (7) and (8) apply 
with at least as much force to Amir Cliand, 
and I need say little more about most of 
them. No. (3), the infamous training of 
Sultan Cliand and Rain Lai, tells most 
against Amir Cliand, in whose house these 
victims of criminal influence long lived: 
of these Sultan Cliand turned approver and 
Ram Lai was made an accused but was 
acquitted, mainly on the ground of his 
youth and of the doubt whether he had been 
fully initiated. Sultan Chand’s evidence—he 
is P. W. No. 201, and it is not pretended 
that he has any reason for speaking falsely 
against his adoptive father and his friend— 
and the proof of the training of Ram Lai to 
be found in his history and in the atrocious 
things he was made to write out, especially 
P-4 already mentioned, prove “fact” (3) to 
the hilt. That and other documents give a 
very clear idea of the devilish ingenuity of 
the methods adopted to warp and corrupt 
the youthful mind. Briefly stated the plan 
was first to appeal to the religious emotions, 
so near the surface in most Hindus, and to 
persuade the victim by a perverted interpre¬ 
tation of Hindu ideas, that, if he committed 
a crime in furtherance of the designs of 
his teachers, that need not trouble his 
conscience, because all human minds were 
as it were a part of the Divine Mind and 
so the act was really the act of God. The 
next step was, by travestying the history of 
British India and the present condition 
of it, to make the victim think that the 
present Government, was an iniquitous 
Government the cause of all the real and 
imaginary evils from which the country 
suffered - plague, famine, poverty, oppres¬ 
sion—and that the only remedy was 
rebellion, boycotting and intimidation by 
murder, and that any one dying in such a 
cause was a martyr and a saint. Passing 
over (4), as the Sessions Judge has done, 
there is no difficulty in holding that (6) is 
fully established. It is only necessary to 
refer to P-23-M. to prove the point. It 
was found in Abad Bihari’s box in Amir 
Chand’s house, and the handwriting is 
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admittedly the latter’s. It was never 
published and it was written in 1914, it is 
true; but I entirely reject as farcical the 
desperate attempt to explain it away by 
saying, as Amir Chand says, that it was 
written in a moment of irritation and was 
not intended as an expression of the writer’s 
real feelings. He says he intended to 
destroy it, but was unable to find it. This 
explanation is falsified by examination of 
the document, which was written in black 
ink and then successively corrected and 

improved” in red ink and in pencil, showing 
that there was a serious purpose in it and 
that it was produced in its final form after 
at least three sittings. Though not publish¬ 
ed, it was evidently given to the pupil, 
Abad Bihari, who must have read it. The 
violence of the language almost exceeds that 
of the (ihadr , for it abounds with phrases 
like these— 

“The cursed foreign yoke of the English 
devils.” 

The common foes of all Indians . . . . 
sucking our life blood.” “\Ve are so many 
that we can seize and snatch from them their 
cannon.” 

“Reforms will not do. Revolution and a 
general massacre of all the foreigners, speci¬ 
ally the English, will and can alone serve 
the purpose.” 

As the learned Sessions Judge observes, 
such a document speaks for itself. 

As regards “fact” (7), not much need be 
said. The bomb cap was certainly found 
in a locked room at the top of Amir Chand’s 
house, and 1 take it as proved, the search 
having been made by Mr. Petrie and with 
all care, that it was really found at the 
opposite side of the room from the hole in 
the wall and so must have been placed there 
by some one who entered by the door. The 
idea that this was done by a spy or Police 
agent or an enemy is absurd, and Amir 
Chand must be fixed with the responsibility. 
Xo doubt the top storey as a whole had been 
made over to Sultan Chand and his mother, 
but this room was locked and none of their 
property was in it, though a box of Abad 
Bihari’s containing nothing in particular was 
there. 

Expert evidence, especially P. W. No. 161 
and P. W, No. 1, not criticised in argument 


before us, proves print (8); and there' 
remains, if any more proof is required, the 
evidence of Dina Nath, and of the numerous 
witnesses named in detail by the'Sessions 
Judge at pages 52 and 53 of his judgment. 
His view, in which I fully concur, is that 
this evidence fully proves Amir Chand’s 
leading part in the conspiracy. It is 
impossible, and in an appellate judgment 
unnecessary, for me to re-state all that these 
witnesses are supposed to prove and do 
prove: I need only say that my remarks 
below upon the arguments of Amir Chand’s 
Counsel, Mr. Raghunath Sahai, show how 
futile are his attacks upon the strong fortress 
in which the prosecution are entrenched. 
We heard him for two whole days and 
gave the most earnest attention to his 
contentions. 

First , he suggested that the document P- 
-3-M should be left out of our minds, but 
this is out of the question, for reasons! have 
already given. 

Xc.rty it is pointed out that, whereas 
Dina Nath at page 13, lines 20 to 40, 
says Clmtterjee told him in 1908 he was 
going to stay with Amir Chand and was 
actually at Amir Chand’s house when 
witness went there; Clmtterjee, page 290, 
lines 30 et scq , and page 292, lines 24, 25, 
says he did not know Amir Chand before 
he went to his house and does not think 
he lmd ever heard his name. This is 
certainly a discrepancy, but only as to 
Dina Nath's saying that Chatterjee told 
him he was going to stay with Amir 
Clmnd. A discrepancy of so minute a 
kind in evidenco given six years after the 
event does not strike me as important. 

Thirdly, it is asked why was not Dina 
Nath's servant, mentioned at page J 5, line 
2.), as the man who pointed him out to 
Balmokand, called to corroborate. A much 
more telling question is, why did not the 
defence ask Dina Nath the name and 
address of the servant and call him to 
contradict Y 

Fourthly , Counsel tries to discredit Dina 
Nath by pointing to pages 17 bottom and 
IS (Dina Nath) and page 177.2nd paragraph, 
and page 179 (Fazl Karim), the latter 
denying receipt with the leaflets of an 
anonymous letter, which the former sayl 
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lie sent. The reply is that the letter was 

probably just a slip and may have been 

overlooked, and any how the matter is insigni- 

ficant. mat /« significant is, l W w did Dina 

V, , he,h,} not send the lenjlits, know that 
icizl Damn had received them / 

Certain other arguments like thisreallv 
attect specially the cases of other appel¬ 
lants and will be noticed in dealing with 
them I he next criticism, fifthly, is con¬ 
nected with the 3rd of November 1913 
edition of leaflets. Dina Nath, page 22, 

i f if t,5 . ese bad ho poetry in them, 

but 1 .-13-B begins with a stanza. Again 
an infinitesimal point: these leaflets were not 
distributed then, but in January 1914 
along with the December leaflets, so that 
a slight confusion is natuial enough. 

Si Ml//, advantage is taken of two 
remarks of Mr. Norton, P. W. No. 1, printing 
expert, at page 11, lines 10 and 33. It 
is said that the (tin leaflet (called 4th 
edition by prosecution) could not have 
been printed so early as 21st November 
1913, for, he says, it was printed only 
a few days” before his visit to the Press 

ioVo vi ) it being on 8th December 
.913. I think a few days” can easily 
be taken to cover 17 days, and further 

it is after all only an opinion of rather a 
hazardous kind. 

Seventhly , see page 51, line 33: “The 

parcel was closed when I gave it to Balraj.” 

Counsel asks how Dina Nath could know 

what was in the parcel if he handed it 

over unopened and Balraj did not open it 

before him. But Dina Nath says he had 

the parcel some days and does nut say he 

never opened it during those days or saw 
the contents. 

Eightly, see page 21, top—it is argued 
that Amir Chand was evidently not initiated 
at that time ^end of 1913), for otherwise 
the project against Sir James Meston, 
discussed between Abad Behari and Dina 
Nath, would have been discussed also with 
Am.ii* Chand. But that project had been 
perforce abandoned and why should it be 
discussed again ? 

Einthly , it may be conceded that Amir 
Chand had no direct part in the meeting 
of October 1912, or the Lahore bomb 
Q u trage, or the May leaflets; but he was 

1 -_J_ • i • ■ n • n i 


a i ready an intimate friend and eo-con- 
g P irator with the persons who engineered 


those things : and I also consider it of 

no importance that Amir Chand is „„t shown 

to have had any personal acquaintance with 
oasant Kumar. 

Tenthly, it is argued that evidence of 

conspiracy before October 1912 is irrelevant 

because the case for the Crown is that 

then the conspiracy was formed. This is 

not so; the conspiracy was organised then, 

and see the words in section 10, Indian 

Evidence Act, after that intention was 
nist entertained by any of tho m *’ 

Eleventhly , it is sa.id thnf Tl 

proof that Amir Chand took over Hardayal’s 
disciples. In my opinion, this is proved 

i a !i, P ractlcal purposes by Dina Natli 
and Chatterjee (page 290, lines 50-00) 

and by the circumstance of Abad Bihari’s 

t 8 m,, Am l r • CI,a,id ’ s bouse later. 

Jwelfthly ,t is argued that Ram Lai's 

acquittal should lead to Amir Chand's 
absolution One has only to read the 
e\idence to see how absurd tin’s is 

Thirteenth!,j I have carefully examined 
the evidence beginning with Exhibit P-100 
aiM the Exhibits of the 185 series produc¬ 
ed oy North-Western Railway regarding 
refund of price of railway ticket, Delhi 

Chand ’I 0 ™’ < } nd Can ° nly rejpct Amir 

Chand s explanation that the ticket was 
for himself and not for Rash Bihari and 
that he missed Ins train. The story of 
the prosecution is that Dina Nath wired 
to Delhi from Lahore advising that Rash 
Bdiari should not come at that time, that 
Anm- Chand had bought the ticket at the 
City Booking Othce for Rash Bihari, who 
would naturally not want to bo seen 
there, and the wire led to the abandon¬ 
ment of the journey. It seems to me 
extraordinary that Dina Nath should in his 
long story have hit off just the days on 
which Amir Chand bought a ticket in an 
unusual way at the City Booking Office 
and got a refund. I h ave 110 difficulty in 
accepting the prosecution theory of the 
incident. Counsel admits that Dina Nath 
when making his statement, could not have 
known of the refund of the ticket money 
fourteenth^, at this point Counsel was 
obliged to make several admissions—e n 
that the whole of Sultan Chand’s story as 
told at foot of page 53 of judgment,’ is 
tiue, that the handwriting of Exhibit P 12 
etc., detailed at middle of same page 
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is Amir Chand's ; that Amir Cliand and 
Abad Biliari were intimate friends : and 
then lie goes on to argue that Sultan Chatid, 
P. W. No. 201, page 206, line 2, says lie got 
leaflets from Abad Biliari and kept it dark 
from Amir Chand showing Amir Chand's 
innocence. But in dealing with Sultan 
Chand one has always to remember that 
he is the nephew and adopted son of Amir 
Chand, living in his house and apparently 
entirely dependent on him. Thus attempts 
by him to screen Amir Chand, however use¬ 
less, are natural. 


Fifteenth! //, the whole of the evidence of 
Amir Chand’s connection with Ham Lai is 

, ,, T then discussed with a 

written statement, v,ew to showing that it 
page 337. was merely an innocent 

( 2 ) P. W. No. 99, and philanthropic connec- 
Hukrn Chawl, luge tion. It seems to me 

'(3) 1*. W. No. 100, immaterial why Kam Lai 
Xannoo Lai, page left his home and came 

m to Delhi : what we are 
ai 4 N i°' 170, concerned with is, how he 

261, line 28. was dealt with at Delhi, 

(5) P. W. No. 19(5, and what was being in- 
Shib Narain, pages stilled into bis youthful 
286 287, lino 2° m i„d. As to this the 

(o) Amir Cliand s c . 

written statement, proor is overwhelming, 

para. 7, page 310. see inter alia Exhibits 

(7) Lxhil)it s P-4, P5 and P-6 in 

lM49.BumUuO.JI. Ram Lal . s lmn(1 N() 

doubt these were found at Abad BihaiTs 
house, but admittedly Ham Lai bad lived 
in Amir Chand's house until just before his 
arrest. 

Sidioent/ilj /, a parcel, which Dina Nath says 
cont lined the third lot of leaflets, certainly 
came to him from Amir Chand. A parcel 
is admitted ; but it is said that it con¬ 
tained volumes of Swami Ram Tirath's 
works. Amir Chand’s business books con¬ 
tain no entry of such despatch, but lie says 
it was not customary to make entries 
regarding “ presentation " copies. Here 
appellant falls into a self-constructed trap. 

The parcel was sent bearing, ” which 
contradicts the idea of a present and in¬ 
cidentally appellant here admits friend¬ 
ship with Dina Nath, n thing which he 
elsewhere denies. The volumes of the 
Swarm's works are a myth—see the cross- 
examination of the witness D. W. No. 4 
page 666, especially lines 60 and 45. Amir 


Chand admits sending a parcel and it did 
not contain books. What did it contain ? 
The only answer to this is, it contained what 
Dina Nath says. 

Seventeenthly, Exhibit P-23-L is denounced 
as irrelevant, the prosecution can do with¬ 
out it. 

Eighteenthly, I concede that the learned 
Sessions Judge has fallen into a few small 
errors, e. g. where he says P-7 was found 
in Abad Bilmri's coat, and where he says 
the cases against him and Amir Chand are 
very similar ”—page 59 of judgment—and 
where be says the witnesses were absolutely 
positive ” that there was no other box 
in room Z in Amir Chand’s house when 
the bomb cap was found—page 60 bottom, 
and P. W. No. 9, page 87, line 7, and Brij 
Lai, r. W. No. 8, page 81. 


Nineteenth!y, at this point Counsel made a 
most unfortunate point against his client. 
By way of showing what a fine fellow 
Amir Chand really is, he pointed proudly to 
P. W. No. 107 and P. W. No. 110 and Exhibit 
P-212. Now, no doubt a good character 
vouched for by the two witnesses Canon 
Allmitt and Mr. S. K. Rudra is a valuable 
asset, but it must be borne in mind that 
patriots" of Amir Chand’s type are often, 
except in regard to the monomania possessing 
them, estimable men and of blameless 
private life ; and the reference to Exhibit 
P-212 is most unfortunate The writer, 
R. S. Narayana Swami, in extraordinary 
diffuse and ornate phraseology, is really 
only writing a business letter as to boir 
much commission Amir Chand is to pocket. 
In doing so, be no doubt expresses profound 
admiration for the latter, but what kind 
of a man is the writer ? At the bottom of 
the first page of the document will be 
found a reference to a lecture by the 
writer and that is to be found as Exhibit 
P-14 and P-14-A. After reading that oue 
is forced to the conclusion that to be 
praised as a patriot, etc., by the author 
thereof amounts in itself to a damning 


dictment. Incidentally this document 
■ 212 tells also against Abad Biliari, for the 
l iter calls him “dear Abadji.” 

Twentieth! y, it is urged that at the 
ost Amir Chand only became member of 
ns pi racy in November 1913 and then 
ly of a conspiracy to disseminate seditious 
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literature. In my opinion, however, the 
intimacy with Rash Bihari and Dina Nath 
and Hardayal, the harbouring of Abad 
Bihari the training of Sultan Chand and 
Ram Lai, and the coming and going of 
conspirators in his house take Amir Chand's 
connection with the conspiracy back to a 
time much earlier and show that he was 
a member even before October 1912. As 
he was then a member, under section 10, 
Indian Ev.dence Act, all the acts of the 
other conspirators are evidence against 

mm. 

Lastly , I notice Qlle ]effal argU!cent 

specially appertaining to this part of the 
case. Bomesh Chandra Banerjee v. Emperor 
tbl is invoked as showing that the 
finding of papers in Abad Bihari’s box in 

closed covers is nothing against Amir 

U'and hiit th argument ignores section 
1U, Indian Evidence Act. 

This long and tedious review of Mr. 
Kaghunath Sahai’s arguments lias been 
undertaken .in order that no point in favour 

i ^ hand , or supposed to be so 

should be overlooked. The result is damning. 

I he man has fully earned the reward lie 
has received. 


I will here also notice the arguments 
of Jus Counsel (Mr. Beechey) on his behalf. 
He sketches thus the history of Balrai 
from 9th October 1912, before which date 
the only mention of him by Dina Nath 
is that he was present —that is all—when 


The next appeal to be dealt with is that of 

BALRAJ. 

This young man, now about 24, partially 
passed the B. A. Examination in 1910 and 
apparently secured the degree the following 
year. I may state at once that, in my 
opinion, it is proved that he was a member 
of a conspiracy to commit murder, that 
in pursuance of that conspiracy the murder 
of May 1913 was effected, but that it is 
not proved that he was really a member 
until a later date. To my mind the Jaw 
is not clear, but 1 am content to hold 
that under section 120-B, Indian Penal Code, 
he can, in the circumstances, be punished 
only under section 115 of that Code with 
seven years' rigorous imprisonment as a 
maximum. There is no reason for showing 
him any indulgence, and, if my learned 
colleague agrees, 1 would sentence him 
accordingly. 

(6) 23 Inch Cas. 985; 41 C..350,- 18 C. W. N. 498; 15 
Cr. L. J. 385. 


Rush Bihari came to Nubha House, Lahore 
in the summer of 1911 .—Went on 9th 
October 1912 to Jodhpur as tutor to the 
Princes ; reached 12th October, thus missing 
the Agarwal Ashram meeting. In 1913 
went with the Princes and Mrs. Windham to 
Kashmir and stayed there till September 
iJi.i, thus missing the episodes of the 
May leaflet, the Lahore murder, and the 

July leaflet; on 15th September 1913, asked 

for a year’s leave, joined the Government 
Lo e ge ; went on 1st October 1913 to 
Jodhpur, taking his sister, and returned 
on 10th October; went to Mussoorie on 
21st November 1913 at invitation of General 
Partab Singh s son, Prince Narpat Singh— 
meeting him at Dehra Dun on 22nd and 

tal f i'.T A P the lllJ1 > wlle re he remained 
until 26th November ; returned to Lahore 

27th November, arriving with Thakurlndar 

Singh by Bombay Mail on evening of 

28th ; stayed at the house of his cousin 

Sheo Raj in Lahore until 13th January 

1914, when he and the Princes and accused 

Balmokand, who had been tutor in his 

place, went to Jodhpur, whence he returned 

on 21st January 1914 and continued his 

studies till Ins arrest on 20th February. 

Ihese dates are to a large extent 
proved. 

First, Mr. Beechey points out that Dina 
Nath’s saying he saw Balraj at Nabha 
House in 1911 is wholly uncorroborated 
for Jagdisn Ham and Manni Ram (P. W 
Nos. 79 and SO) do not mention Balraj 
as being there: and that in October 1912 
the only trace in the evidence as to 
Balraj is that Dina Nath says Rash Beliari 
at the Ashram remarked that Balraj had 
gone to Jodhpur. In my opinion Mr 

Beechey is justified in contending that this 

is hardly proof that Balraj was then one 

of the gang, for we are left in the dark 

as to the occasion for Rash Behari’s 

remark. The learned Sessions Judge’s way 

of putting the matter in last paragraph 

of page 24 of his judgment is, therefore 
hardly correct, 9 
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Secondly , Mr. Beechey lias essayed to 
help his colleagues in the defence by a 
long series of arguments as to weak points 
in connection with the facts of the Lahore 
bomb outrage. L will not discuss these here, 
as I hold that there is no proof that 
Balraj had become a member of the 
conspiracy at that time or knew what was 
going to be done. In connection w th the 
October 1912 meeting he was only mentioned 
as having gone away, and here he is 
brought in only in a very indirect and 
circuitous way, that is, Girdlmri Lai, P. 
W. No. 40 said to Committing Magistrate 
the statement being brought on to the 
Sessions record, (but denied to Sessions 
Judge) that Balmokand accused, in asking 
him to get employment for Basant Kumar 
Biswas, said Balraj had recommended him. 
In my opinion this statement of Girdlmri 
Lai’s is technically relevant against Balraj 
under section 10, Indian Evidence Act, 
inasmuch as L am going to find Balraj was 
a.conspirator, albeit he became one later 
on; but I decline to hold on such a tainted piece 
♦See especially page of hearsay* that Balraj is 
K* , line 10c/ ■'(•’'/. proved a conspirator in 

October 1912. Amar Nath, P. W. No. 38, 
page 126, is taken by the Sessions Judge 
to be an honest witness, and he says, line 
29, that Girdlmri told him that Basant 
Kumar told him that Balraj had instructed 
him (Basant Kumar) to go to Lahore and 
get service. I do not think that even with 
this reinforcement the evidence can be said 
to prove Balraj at that time a member of a 
conspiracy to commit murder. 

Thirdly , it is pointed out that Dina 
Nath, a head conspirator, never saw Balraj 
between summer of 1911 and September 
1913, though the latter was in Lahore 
till October 9th, 1912, and it is argued 
that this is not wlmt one would expect 
had Balraj been a conspirator. 

Fourthly , the next mention of Balraj, it 
is shown, is also hearsay— page 22, line 
25, Balmokand telling Dina Nath that 
Balraj was now working in Lahore and 
saying that the trio should agree on some 
work and that Balraj had assented to the 
plan for throwing a bomb at the Viceroy 
at Kapurtlmla. As this is both hearsay and 
uncorroborated, it is urged that it should 
be entirely rejected ; but in my opinion it 


stands on rather a different footing from 
the earlier hearsay utterances of Dina 
Nath and Girdlmri Lai, for. here the 
statement of 1th e fellow-conspirator was 
certainly in furtherance of the ‘common 
intention, " whereas the other statements 
were at most only inferentially so. I take 
this as inconclusive standing alone, but at 
the same time as the first of a series of links 
connecting Balraj unmistakably with this 
criminal conspiracy. 

Fifthly , I do not think much of the next 
point raised, which may be stated thus, 
Dina Nath says to Mr. Tollinton, page 11, 
the conversation with Balmokand about 
the Viceroy and Kapurthala was 
some 15 or 20 days before the Viceroy 
went there and that he understood 
Balmokand had the bombs then; whereas 
by the story told elsewhere the bombs 
were handed by Basant Kumar to Dina 
Nath and by him to Balmokand some 
time between 9th and 24th October 1913, 
i.e. later, for the Viceroy went to Kapurthala 
on October 16th. The trouble has arisen 
over Mr. Tollinton's way of recording the 
statement at page 11. He mixes up the 
conversation as to the Viceroy (September, 
October 1913) and that regarding the 
Christmas dance (December lul8) and 
in a general way says the bombs were 
with Balmokand then. In the Sessions 
Court the matter is made quite clear, 
see page 50 top and line 39, and page 22 
bottom. 

Si.vthly , it is pointed out, correctly enough, 
that there is no corroboration of Dina 
Nath’s statement, page *2*2 bottom, that 
Balmokand said lie had consulted Balraj and 
secured his agreement to the Lahore dance 
project. 

Seventhly , Mr. Beechey complains that 
his client is brought into the matter of the 
3rd and 4th leaflets merely by Dina Nath’s 
unsupported assertion that he gave them to 
Balraj for no rhyme or reason and th it the 
latter kept them for some time. In reality 
Dina Nath’s story of Balraj’s connection 
with these leaflets is in great detail, see 
pages 22, 23 and 24, and can hardly be all 
invention. Lt is true that to Committing 
Magistrate, page 48, middle of his printed 
Record, Dina Nath, though!not in so many 
words, gives the impression that he handed 
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over t-lie November leaflets to Balraj on 
day of receipt, 24th November, but he 
speaks more explicitly to Sessions Judge, 
and I do not think it fair to take it that 
Dina Nath really meant transfer on 24th 
November to Balraj. The point is, of 
course, that Balraj was away from Lahore 
at Mussoorie until 28th November, and the 
suggestion is that Dina Nath, learning that 
Balraj was not in Lahore on 24th November 
1912, has deliberately altered his story ; 
but I cannot find any sufficient ground for 
this idea, and against it is the important 
consideration that the later story came out 
not in examination-in-chief but in cross- 
examination, page 51, lines 14-30, Sessions 
Record. Had the (supposed) alteration been 
the deliberate result of a desire to slip out 
of a difficulty, I think it would have been 
made in examination-in-chief and not have 
been left to the chances of cross-examination; 
and see Dina Nath page 5 1 , bottom, where 
he says he did not even then know Balraj 
was out of town. 

Seventhly , attention is drawn to Exhibit 
P-99 (not printed). Tin’s is a slip of paper 
on which Dina Nath says he tried the type¬ 
writer, page 28, line 40, and we find at the 
top of it 

“Lahore 211” 

with the last 1 struck out. It is urged that 
this was the beginning of the date on 
which it was being tried ; i.e ., 21st Novem¬ 
ber, whereas witness says he borrowed the 
machine on the 27th, and that the slip, 
therefore, gives the lie to him. It is also 
contended that the document is probably a 
fabrication for the purposes of the case, but, 
of course, these two criticisms are mutually 
destructive. I reject both. It is noteworthy 
that Dina Nath was not cross-examined as to 
the details of Exhibit 99, nor asked what 
“211” meant. 

Eighthly , a futile attack is made upon 
Dina Nath as to the bringing of the machine 
from Balraj’s, based on the various English 
records. To Mr. Stead, P. W. No. 36, page 120, 
line 40, Dina Nath said Ram Sarn Das went 
with him to Balraj’s, but, line 46, Ram Sarn 
Das denied this. In Sessions Court Dina 
Nath does not mention Ram Sarn Das. 
Then to Mr. Tollinton, page S, he said 
Balraj brought it, to Committing Magis¬ 


trate lie said he went to Balraj’s with a 
coolie and the coolie came back with him 
carrying it : in Sessions Court he left out 
the coolie as such and said a man whose 
name he did not know carried it. This is 
a very good instance of the sort of 
minute analysis to which the approver’s 
story has been subjected, and the whole 
fabric of the criticism breaks down when 
the vernacular version in the Sessions Court 
is seen, for there the coolie is mentioned 
and naturally the name of the coolie was not 
known to the witness. The attempt to keep 

Ram Sarn Das’s name out arouses no suspi¬ 
cion in my mind. 

Ninthly , it is said that, even if Balraj’s 

connection with these leaflets is proved, as 

I hold it is, this is no proof of his being a 

member of a conspiracy to commit murder ; 

but as to this I need only point to the contents 
of the leaflets. 


Tenthly , it is contended that Dina Nath 
never mentioned Balraj until 20th February, 
i e., the day after he saw him at Khushi 
Barn’s house, and this makes the mention 
of him suspicious. To me it seems natural 
enough that Dina Nath should, in his 
original statement to Police, not tell absolute¬ 
ly all he knew, for lie was then only fishing 
for a pardon and a complete detailed story 
was not called for ; and I can find no reason 
to suppose that he after that kept improving 

his story dishonestly or at the instigation of 

the Police. 

Eleventhly , in my opinion, Exhibit P- 
119 is an extremely suspicious docu¬ 
ment, but, as my learned colleague will 
explain at lengthy doubt as to its meaning 
is permissible. This point I concede to Mr. 
Beechey. 

Twelfthly, Exhibit P-120 is objected to as 

showing’ nothing: against Balraj, and I rather 
agree with Mr. Beechey here. 

Thirteenthly, Exhibit P-131 (letter to 
Balmokand) was put forward as written 
by Balraj, but, see P. W. No. 91, P. W jvf 0 

92, P. W. No. 93, and D. W. No. 5, page 360,’ 

it is not proved. I agree here and leave this 
letter out of account. 


Fourteenthly , one of the strong points in 
favour of Dina Nath’s good faith being the 
success with which he avoids attributing to 
Balraj presence in Lahore when he was 
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really absent, TNI r. Beeehey tries to meet the 
argument by pointing out that Balraj, 
arrested on 20th February, was at once taken 
before Mr. Stead, and it is urged that he 
must then have said he was absent from 
Lahore from 0th October 1012 to 15th 
September 1013, and that this was passed 
on to Dina Nath, so that on 24th February 
he was able to avoid all pitfalls. This is, 
of course, possible ; but L must decline to 
believe without better reason that the Police 
were engaged in tactics of this sort. My 
general impression, after examination of the 
whole case and after listening to arguments 
for IS days, is that the Police have acted 
throughout with great impartiality and 
moderation, and 1 prefer to hold that Dina 
Nath avoids pitfalls because he is following 
a straight and true path. 

The above is an exhaustive examination 
of Mr. Beeehey\s arguments. The result 
is as stated already : I would hold Balraj 
guilty of being a member of the conspiracy 
but of joining it after 17th May 1913 and 
under section 115, Indian Penal Code, I 
would sentence him to the maximum there 
provided. 

We now come to the case of 

BALMOK AND. 

The learned Sessions Judge rightly 
remarked that this case was inextricably 
mixed up with that of Balraj. Against 
him he sums up in a passage which ends 
thus : 

"I have no manner of hesitation in 
finding that the story told by Dina Nath 
is substantially true, and that it is corrobo¬ 
rated in material details, connecting 
Balmokand with the offence with which 
lie is charged. I find that lie was one 
of the leading members of the conspiracy, 
that be took an active part in the distribu¬ 
tion of the first Liberty" leaflets, was 
throughout in the inner council of the con¬ 
spiracy, and took over from Dina Nath 
two bombs which he bad received from 
Basant Kumar Biswas. 1, therefore, find 
him guilty agreeing with the opinion of all the 
assessors." 

The points taken as proved against him 
are his participation in the Agarwal 
/shram meeting of October 1912 (based 
on Dina Nath’s evidence), at which he 


was appointed a leader; that that meeting 
was held for the purpose of organising a 
conspiracy to commit murder and distribute 
seditious literature (Dina Nath); that it 
was through his agency* that Basant 

Kuinnr was employed at 
the Popular Dispensary” 
in Lahore (Dina Nath, 
Girdhari Lal,P.W. No.40); 
that Basant Kumar’s 
employment was not mere¬ 
ly an act cf charity, for 
ho was to he used and 
was used in murderous projects; that he 

co-operated in the May leaflet; that in 

October 1913 Dina Nath received two 

bombs from Basant Kumar and handed 
them on to Balmokand, who, when Abad 
Bihari came to fetch one away a few 
days later, said be bad deposited 
them with a friend (Dina Nath’s story) ; 
that he was consulted about the 3rd and 
4th leaflets (Dina Nath); and that on 
several occasions, c.g., the Mussoorie visit, 
the conspirators came into contact (Dina 
Nath, Sultan Chnnd, etc.). It is clear 
that much depends on the view we take 
of Dina Nath’s good faith. 1 have dilated 
on that already, but I may note here the 
telling remarks of the learned Sessions 
Judge at page 20 of his judgment, lines 
5 ct seq, and the remarkable fact that, as 
in the case of Balraj, Dina Nath never 
says he saw Balmokand at times when 
the latter was away. I agree with the 
learned Sessions Judge that the above points 
are proved and that they are sufficient 
warrant for the capital sentence that has 
been passed. The position taken up has 
not been successfully assailed by Mr. Gokal 
Gbaud Narang, Counsel for Balmokand, as 
will appear from the following remarks on 
the arguments, covering a day and a half, 
put forward by him. 

First, it is poyited out, rightly enough, 
that search of his houses at Jodhpur and 
Karyala, his home in the Jhelnm District, 
failed to reveal in his possession any seditious 
literature. Pro tanto this is in his favour. 

Secondly, admittedly he had no direct con¬ 
nection with the Lahore bomb outrage or the 
July leaflets. 

Thirdly , it is said that Dina Nath admits 

that before October 1912 be did not know 


^Sessions Judge, 
page says 13al- 
mokand brought 
Basant. Kumar to 
dispensary, but this 
is an error, it was 
(iirdhari Lai at Bal- 
mokand’s rmpiest. 
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Balmokand's name, though the latter was 
to be appointed a leader at once, and 
though Dina Nath had at that time had six 
or seven admitted meetings and talks with 
Rash Bihari from 1910. 1 do not think 

this is material, though it is certainly a 
little strange. 

Fourthly , no corrobration of Agarwal 
Ashram, this is true, but I believe Dina 
Nath. 

Fifthly , Amar Nath and Tliakar Das 
(P. W. No. 38 and P. A\ r . No. 39) do not say 
Girdhari Lai put forward Basant Kumar 
for employment as a prof eye of Balmokand, 
only Girdhari Lai (P. W. No. 40), dis¬ 
credited by resiling from his statement 
to the Committing Magistrate, mentions 
Balmokand in this connection. But the 
learned Counsel has overlooked one circum¬ 
stance which tells very strongly against 
his client here, namely, that Girdhari Lai, 
though he repudiates much of his earlier 
deposition, still says it was Balmokand who 
brought Basant Kumar to him. This, 
looked at in the proper way, is almost 
conclusive that the assertion is true : if the 
inclusion of Balmokand was a lie told at 
the instigation of the Police, why was it 
also not withdrawn in Sessions Court V 
There is no suggestion of any enmity between 
Girdhari Lai and Balmokand. 

Sixthly, it is again iyged that Balmokand 
has proved that at the time of the Agarwal 
Ashram meeting he was away from Lahore ; 
that on 9th October 1912 he was present 
in a Magistrate’s Court at Dina, District 
Jhelum, in a case he was concerned in, that 
he went thence to Karyala, his home, and 
stayed there, and that on the 24th October 
he was again present in the same Court, 
at Karyala. The learned Sessions Judge 
rejects the alibi , and after a careful con¬ 
sideration of the evidence 1 do the same. 
I am unable to see how appellant has 
proved more than this that on the 9th 
October he was at Dina and on 24th at 
Karyala. I have seen Exhibits D-12, D-13, 
D-14, D-15 and this is all they show. I have 
looked at the evidence of P. W.No. 65 Mulraj, 
page 158, line 38, P. W. No. 67 Rambhaj, 
page 160, line 19, P. W. No. 6S Amir 
Chand, page 161, lines 10-12. These wit¬ 
nesses, though the statement of the first is 
ambiguous, do support the alibi, which it 


is also sought to re-inforce by Exhibit D-4S, 
second and third items. The Sessions Judge’s 
criticisms at page 33 of his judgment are 
denounced as “ inaccurate ” and * flimsy ” ; 
but I agree with him and I think that a 
bald statement by a witness that so-and-so 
stayed 15 days in such a place is of little 
value, made in cross-examination nearly 
two years after the event and without any 
indication (u) why the witness should 
remember so trifling a matter, (6) that the 
witness had any special interest in the 
matter or reasons for noting the daily 
presence of the person concerned. 

Seventhly , the whole question of the May 
leaflets and Fa/J Karim (P. W. No. 87) is 
attacked and it is said that Balmokami’s 
share in it rests on the unsupported evidence 
of Dina Nath. This is true in some res¬ 
pects, but the partial corroboration in 
reference to the type-writer, see deposition 
of the Jodhpur Princes, P. \Y. No. 92 and P. 
W. No. 93, must not be lost sight of. Further, 
as already shown there is very strong reason 
for trusting Dina Nath ; and it is a useful 
point in his favour that he admits he did 
most of the work himself and assigns only a 
small part to Balmokand. 

Eighthly , it is gravely contended that 
inasmuch as according to Dina Nath, the 
two heads of the local gang were to be both 
consulted as to any proposed action and 
Balmokand was not consulted about the 
Lahore murder, therefore, it should be taken 
that he was not a member of the conspiracy 
to do that murder. This is a mere quibble. 
Balmokand was away, and he cannot be 
allowed to escape responsibility merely 
because an act, fully in keeping with the 
aims of the conspiracy, was done in his 
absence. 

Ninthly , a pedantic argument of a legal 
kind, namely, that as in October 1912, the 
present law (section 120-B) had not been 
passed, a conspiracy then formed to do 
murder was no offence, and thus the prose¬ 
cution must prove an actual agreement to 
commit murder entered into after 27th 
March 1913 (date of new law). The fallacy 
here is in saying that a conspiracy formed 
in October 1912 was no offence : it was, 
under the law of abetment. The new 
section was enacted merely to make the law 
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clearer ami more readily available in all 
possible circumstances. 

Tenthly, tlie whole of Dina Nath’s story 
about his meeting with Balmokand in 

August—September 1913 and the visit to 
Mussoorie seems to me, notwithstanding Mr. 
Gokal Chand's general criticism of it, to 
bear the stamp of truth. Itaghbir Singh, 
P. XV. No. 164, confirms Abaci Bilmri's being 
there, and the fact that he cannot recognise 
among the accused the friend who was with 
him when he saw him, seems to me by no 
means to contradict Dina Nath, though no 
doubt it does not corroborate him. In 
this connection Counsel draws atten¬ 
tion to the patent contradiction between 
Sultan Chand, page 293, lines 50 to foot, 
and page 294, line 46, and Itaghbir Singh 
as to the stranger (Balmokand) staying the 
night in the same room, and one can only 
conjecture that Sultan Chand is making a 
mistake, or that Itaghbir Singh does not 
like to admit intimacy with a criminal sucli 
as appellant. The matter is in any case not 
enormously important. 

h'lerenthlu, the Sessions Judge says, with¬ 
out support on the record, that Balmokand 
was a friend of Amir Chand. [ agree with 
Mr. Gokal Chand here. 


Twelfth In, Mr. Gokal Chand’s remarks 
regarding dates, etc., in connection with 
Abad Bihari’s visit to get a bomb and the 
transfer of the two bombs from hand to 
hand have been already suflivieutly dealt 
with in advance under " Sinthly " in the 
discussion of the case of A bail Biliari. We 
have looked at the statement of Dina Nath 
in the Police diaries and it does not help 
the appellant; and I would like to note 
here that the story that A had Bihari 
came for a bomb and went away ir it hunt it 
could hardly have been a mere invention. 
[ can see no possible point in such an 

invention. 

Thirteenthly , Counsel attempts to over¬ 
throw the Sessions Judge's reasoning in con¬ 
nection with Balmokand's second aliln\ page 
31 of judgment. Ilis client says lie was 
away from Lahore from 20th October to 
27th November 1913, that is, till 18th 
November at Karyala, and Lyallpur 20th 
to 27th November. We have listen ted 
patiently to a very lengthy argument on 
this point, and have carefully read the 


depositions of Balmokand’s witnesses Nos. 
6 to 9. These witnesses Counsel describes 
as independent, but they are far from that, 
for the first is Balmokand’s collateral relative 
and the others are all related to him. 1 
heartily agree with the Sessions Judge that 
it cannot be said to be proved that Bal¬ 
mokand was in Karyala from 20th October to 
18th November. 

There is nothing more worth noting to 
be said for Balmokand and I would simply 
reject his appeal. No mercy should be shown 
to him. 

The next appeal for consideration is that 
of 


HANWANT SAHAT, 

whose case differs from those already dis¬ 
cussed in this that he is not men¬ 
tioned by Dina Nath and was apparently 
not personally known to him. The learned 
Sessions Judge deals with him at pages 
61—66 of his judgment. He is a near 
relation of Hardayal, admittedly a friend of 
Amir Chand and Abad Bihari, being a Delhi 
man and a Kaisth by caste. He is no student 
or scholar but a trader by occupation. He 
first came into the case according to the 
Sessions Judge as having in April 1913 given 
to Balmokand the name of Pa/.l Karim, P. W. 
No. 87, as a suitable person to whom to send 
leaflets for posting up and distribution in 
the Islamic College, Lahore, where he was a 
student. Very briefly stated, Fazl Karim’s 
story is that, some days before he got the 
leaflets, lie met Han want Salmi for the first 
time in the house of Panna Lai Mathur, 
1\ XV. No. 138, a Professor in that College; 
that he lmd two talks with him in the course 
of which the latter spoke of politics, sugges¬ 
ted his help in his schemes, read to him 
passages from "The Prince,” told him he, 
Fa/d Karim, was looked upon by the C. I. 
D. as a dangerous man, and so forth; that 
then a packet of ten leaflets came # which, 

* (Corroborated by however, he destroyed; 
Mumtnz Ali, 1\ W. that lie lmd discussed the 
No * ‘ K) ^- matter of Hanwant 

Salmi’s solicitations with an intimate friend, 
Sheikh Abdul Kadir, P. W. No. 89, fully 
corroborates on this point. Appellant called, 
in bis defence as to all this, Maulvi Hakim 
Ali, quondam Principal of the College, D. W. 

No. 41, page 377, who says ip hie presence 
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Fazl Karim admitted that he actually posted 
up leaflets in the College; and the learned 
Sessions Judge thinks Fazl Karim is lying 
here: this does not, however, seem to me 
important. The Sessions Judge, relying on 
Fazl Karim's story, as corroborated regard¬ 
ing Han want Salmi and the receipt of 
leaflets, and refuting the arguments placed 
before him, believes that Han want Salmi 
really did try to seduce Fazl Karim and did 
arrange, by (probably) giving the latter’s 
name to Balmokand, for the sending of the 
leaflets by Dina Nath. I may say at once 
that I accept this view. The way the name 
of appellant came out when the Police later 
on questioned Fazl Karim is most natural 
and is confirmed most remarkably by the 
evidence of ParfYia Lai aforesaid, which 
shows that Hanwant Salmi really was staying 
in his house at that time and had talks with 
Fazl Karim, though not unnaturally Panna 
Lai shrinks from admitting that he heard 
sedition talked. The Sessions Judge also 
points to another less important corroborative 
incident, namely, the finding in Hanwant 
Salmi’s house at Solon, where he was 
arrested, of a copy of The Prince"—Exhibit 
P-4SA. The summing up of the 
Sessions Judge on page (14 seems to me 
conclusive, except as to one point that will 
appear later. 

The other points against Hanwant Salmi 
are the proof to be found in the documents 
found in the house of Radha Mohan, P. W. 
No. 21, distant relation of his, that Hanwant 
Salmi has been the channel by which Har- 
dayal, who has discreetly kept out of the 
way in France, Algiers and America, main¬ 
tained connection with the criminal organisa¬ 
tion of which he started the first beginnings; 
and the intimate friendship with Amir Clmnd 
and Abad Bihari, shown by the discovery, in 
the box of the last named, of private papers 
of Hanwant’s, and by the clearly proved fact 
that they co-operated in the proposed 
arrangements for the distribution of the in¬ 
famous Ghadr , and by such documents as 
P-78 (3) showing pecuniary dealings with 
Amir Chanel. Stated so the case does not 
look very complete, but the detailed examina¬ 
tion before us and by us of the oral evidence 
and of the documents aforesaid leaves no 
doubt in my mind that it is fully proved that 
Hanwant Sahai was, as early as April 1913, 


if not earlier, probably a member of this 
conspiracy to commit murder and to 
disseminate seditious literature. • That the 
connection between Hanwant Sahai, Abad 
Bihari and Hardayal was not innocent is 
fairly clear from the anonymous nature of 
some letters and the pseudonymous nature of 
others (<?. g. Fateh Clmnd for Hardayal) and 
the choice of hidden channels of communi¬ 
cation (e. g. Mannu Lai). 

It is impossible, and is also unnecessary 
for me to discuss minutely and categorically 
each and every item of the evidence, the 
important points in which will sufficiently 
emerge in the following remarks on Mr. 
Beechey’s arguments. 

The first point taken is that all the assessors 
have absolved the man. This is true; but the 
case has to be decided on the record itself. 

Ae.r/, it is asked why Dina Nath should fail 
to bring him into the story. I think the 
answer is not that Dina Nath necessarily 
knew nothing of him, but that he never came 
into personal contact with Dina Nath. Han- 
wanfc Sahai is essentially one of the Delhi 
section of the conspiracy and Dina Nath of 
the Lahore section, and the two seem not to 
have met, Dina Nath thus has nothing to 
say against him of his own knowledge. 


1 UU IU i>l I 


uamvant Sahai 

is not shown to have known that the aims 
Of the conspiracy included murder- but it is a 
reasonable inference that bis client, myi,,* 
instructions to send the Hay leaflets to P az l 
Karim, must have read the leaflet (P-S5-A) 

in which we find such things as: ’ 

1 he special manifestation of the Divine 
Porce at Delhi in December last,” etc., 

b U 19F2 t0 t e b ° m k outra ge of 23rd Decern- 


j * 

God Himself worked i 
Profulla Chaki, Kanai 
Lai Dhingra”; 


11 Khudi Ram Bose, 
Lai Dutt, Madan 


The thrower of bomb on the representative 
of the tyrannical Government at Delhi was 
none else but the spirit of the Dispenser 'of 
all things Himself. 


Further comment as to Hanwant Sahai’s 

knowledge and aims seems uncalled for- but 
it must be admitted that it is only a matter 
of inference that Hanwant Sahai actually 
named Fazl Karim to Balmokand. 

• • A 
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Fourth!it, Mr. Beecliey says the documents 
found and relied upon are all harmless. It 
cannot he denied that they show close touch 
between Hardayal and Han want Salmi, and 
d m futile tor Kislien Dayal, P. \V. No. 107, 
brother of Hardayal, to try to minimise that 
connection. It is natural lie should do his 
best to screen both appellant and Hardayal. 
It is also clear that Man want Salmi contem¬ 
plated at one time joining Hardayal in San 
Francisco and perhaps earlier in Algiers, 
and I do not believe for a moment that lie 
was going simply on business. The tone 
of the correspondence written, of course, in 
veiled language though it is, makes this 
clear enough to me. The documents are 
the J -23 series, found in Abad Biharis 
box on the balcony of Amir C ha lid's house; 
the P-32 series found with Had ha Mohan; 
.and the P-80 and P-S2 series found in 
Han want Saha i s house. The genuineness of 
all these finds’ is undoubted. Taking the 
last-named lot first I note that while most of 
them are innocent, one “The Uprising of the 
Many , 80-A, is distinctly of a seditious 
tendency. As regards the P-23 series 
Mr. Beecliey suggests some confusion in 
making the two search lists, in which they 
and the P-32 lot, respectively, occur; 
hut Mr. Petrie is quite clear about tlie 
identity of the P-23 lot, page 7(), line 7, 
and see also Inspector Brij lml, P. W. No. 8, 
especially at page 77, and Birmanand, 
Ik W . No. 9, at pages 85 and 8(>, and 
Gil la I) Ilai, P. \\ . No. 10 at page 89. It 
is also clear that the P-32 packet was 
kept separate, see ITadow, page 7, page 71- 
and P. \\\ Nos. IS to 21, that last 
be mg Rad 1m Mohan himself. As to the 
P-23 lot the significance of them is that 
they were all found in one envelope, and 
several of them, c r/ . 23-c, 23-e, are letters 
addressed to him. In the absence of ex¬ 
planation it is a fair inference that the 
whole conients of the envelope were bis. 

I hen .f they are read, the reader can 
hardly lad to see t hat I lamvant-Salmi was 
hand-m-glove with memhers of a secret 
society, see P-23-1, *„d was in sympathy 

' W( r , I V l (l ‘ h ° assassins rebles, see 

1 he next series, P-32, show con. 
nection with Hardayal, and the character 
and aims of the latter are clear from the 

pa ^ 1 0-3 and P-2-1- 


(iUmh 


0-4 and P-177, which is evidently the 
paper referred to in P-23-A-1 addressed 
by Hardayal to Hanwant Sahai. Mr 
Beecliey argues that there is no proof 
that any G/iadr ever reached his client- 
hut this is nothing: the Police have only 

been able to get copies intercepted in 
transit. 

Fifthly, Mr. Beecliey then criticises the 
manner in which Fa/.l Karim first could 
not remember any one having prepared 
him for the advent of the leaflets and 
then, after pressure, said a man called 

Salmi” had done so. The suggestion is 

two-fold, either that the Police put the 

name into the mouth of Fa/1 Karim, 

or that Fa/1 Karim had already heard 

that Hanwant Salmi was a suspect. But 

such suggestions are futile in view of 

the fact that Hanwant Sahai really had 

been at Panna Lai’s and lmd had talks 

with Fa/1 Karim, 'which Mr. Beechey 

admits. I do not think either Fa/1 Karim 

°r the Police would have dared at that early 

stage to bring in Hanwant Salmi falsely. 

Hanwant Sahai was not arrested till 4th 

March 1914, while Fa/1 Karim named him 

on 3rd March. No doubt Exhibits P-23-C. 

P-23L, P-23-P, P-31B-1, etc., and the P-32 

series mention Hanwant Salmi and had 

been found ; but they were among a mass of 

papers that must have taken weeks to 
examine. 

Sixthly, Mr. Beechey says the search 
which ended in the finding of “The Prince” 
>vas perfunctory. I have considered the 
evidence (P. W. Nos. 25 to k7), and I find 
the search was quite satisfactory and regular. 

Seventhly , Mr. Beechey is mistaken when 
he says that Sultan Clmnd’s deposition is 
tlie only evidence of the intimacy between 
bis client and Amir Chand and Abad Bihari, 
page 29.>, and tlmt this is insufficient. The 
finding of his papers in Abad, Bihari’s box 
,s a Mrong point against Hanwant Sahai; 
and see also P-31B-1. The Sessions 
Judge also says the intimacy is admitted. 

I would, therefore, find Hanwant Sahai to 
bo guilty as charged and dismiss his appeal, 
but if my learned colleague has doubts as 
to the proof of his complicity before 17th 
J,a y I am content to give him the 

benefit of the doubt and to sentence him 


INDIAN CASES. 


Vol. XXVIII] 

BALMOKAND V. E5IPEUOK. 

under section 115, Indian Penal Code, to 
the maximum sentence there provided, as in 
the case of Balraj. 

BAS ANT KUMAR BISWAS. 

1 he next is one of the most important of 
all the appeals, inasmuch as connected with 
it we have to consider the application for 
enhancement of sentence. I may say at 
once that in my opinion this young; man 
is undoubtedly guilty as charged and that 
no sufficient ground exists for refi •aining 
from passing on him a death sentence. 

A Bengali boy from the Nadia District, 
he was taken on by Rash Bihari at Dehra 
Dun as his domestic servant, given an alias 
(Hari Das), trained to he a useful tool of 
the conspiracy, taken by his master to 
Lahore in October 1912, put into employ- 
ment as a compounder in the “ Popular 
Dispensary” there by Girdhari Lai at the 
instance of (directly) Balmokand and (in¬ 
directly) Rash Bihari, was mysteriously 
absent from Lahore at the time of the Delhi 
outrage (December 1912), had a share in 
distributing the May leaflets, co-operatad with 
Abad Bihari in the Lahore murder, being 
the actual depositor of the bomb in the 
Lawrence Gardens, and later, in October 
1913, had two more bombs which he handed 
to Dina Nath. This is his record as told 
by the prosecution, and this has been found 
proved by all the assessors and the Sessions 
Judge. A good deal of the story is admit¬ 
ted, see written statement of the appellant, 
page 302, Sessions Record ; that is to say, 
he admits being employed at Dehra Dun 
by Rash Bihari as a domestic and the 
concealment of his identity, but he denies 
uny evil motive in the employment, and 
further explains concealment of name by 
saying he did not want to disclose his 
identity as he was ashamed of his menial 
occupation, and Rash Bihari was ashamed 
of openly having his meals cooked by a 
man of lower caste like appellant. He also 
admits going thence to Lahore, hut says 
he left Rash Bihari because the latter turned 
him out on his refusing to brush his boots. 
In Lahore he admits employment in the 
dispensary, hut says it was got for him, 
not by any of the conspiracy but as a 
mere act of charity by Girdhari Lai, 

P. W. No. 40, then Superintendent of the 





v , 1 . ~~ .. ISlllil 

iNatli, but denies all knowledge of the con¬ 
spiracy and all connection with the leaflets 

and the murder in the gardens and the 
two later bombs. 

The learned Sessions Judge deals with 
the case at pages 43-50 of his judgment. 
He begins by pointing out that the case is 
much mixed up with the cases against 
Balraj and Balmokand, and lest it should 
be supposed that the absolution of Balraj 
from connection with the Lahore bomb and 
with the employment of Basant Kumar in 
some way helps this appellant, I state hero 
that the present case is in no way weakened 
by tins circumstance. 

A good deal of the case of Basant Kumar 

la ” “ « SCUSSed) e ‘ (r see “ *onrth- 

ly, fifthly and sixthly” in the discussion 

of the credibility of Dina Nath, and the 

discussion of the two bombs incident under 

the head of Abad Bihari. These matters 

I 'Mil not touch again ; but a few words 

are necessary as to the Dehra Dun incident* 

and the coming to Lahore, and the Lahore 

bomb outrage, the latter being of capital 

*(The oral evidence importance. In the I)pl„„ 

i-l' Hi m. ill: JX e r de t 7 lle only 

1 K 7 , 1 * 8 .) really important matter 

vr • n n„ ! S the cliai1 " 6 of name to 

Han Das. Ihougn Mr. Sen, appellant’s 
Coun^e], tries to argue that his client is 
not to blame ,f Rash Bihari, unknown to 
him, chose to tell hi* caste-fellows that 
appellants name was Hari Das ( a high 
caste name), the argument fails hopelessly 
because, as we have seen, appellant himself 

Again if "''? - J ° ,n,ng in tlle deception. 
Again Mr. Sen s argument that there could 

be nothing sinister in the alia*, because in 

Lahore Ins client reverted to his own name 

does not appeal to me. It seems to me to 

point to this that Rash Bihari, intending 

to make evil use of Basant Kumar in 

Lahore, wanted to conceal all connection 

between him and the servant of Dehra Dun 

Sw T i 'm ■'reh-conspirator may well have 

reflected that m.some rash enterprise in 
Lahore Basant Kumar might be caught and 
mil into the hands of the Police, in winch 
case it would bo dangerous if ho still bore 
the name he was known by at Dehra In 
my opinion on the whole the probabilities 
aie m favour of a sinister explanation 
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the alias ; and this conclusion is much 
confirmed by the fact—see Stead, page 120, 
lines 30-84— that to him Basant Kumar 
denied ever having been to Debra Dun or 
knowing Hash Bihari there. 

Dina Nath, page 15 bottom, is quite 
explicit that R ash Bihari brought Basant 
Kumar to Lahore in October 1912. The 
latter reached Lahore in the first half of 
that month and was employed on the 15th, 
at which time Rash Bihari was certainly 
in Lahore. This alone seems to me con¬ 
siderable confirmation of Dina Nath's version, 
which, as already shown, deserves much 
credit, even when not corroborated ; and 
there are also the shifty but sufficient deposi¬ 
tion of Shib Das, P. W. No. 98, and his 
deposition to the Committing Magistrate at 
page 139 of that record, besides the addi¬ 
tional circumstance that later, when Rash 
Bihari again comes on the scene, Basant 
Kumar goes to see him : why should he do 
this, if he really parted from him in mutual 
displeasure ? A great deal of what 1 cannot 
help thinking is useless argument, has been 
expended on the question of the date of 
Basant Kumar’s entertainment by the 
dispensary. 1 cannot see any significance 
in differences of statement, on this day or 
that, that Basant Kumar tcottld get 
employment or had gut employment. He 
was no doubt taken on 15th October 
1912, but it has been lost sight of by 
Counsel that he had no salary then but was 
taken on on mere subsistence, /. c. on 
probation, in these circumstances it was 
by no means improper to talk of him being 
likely to yet employed. It is important to 
notice that the Police did not know dale 
of employment until 2(>th February 1911 
after Dina Nath had spoken to Mr. Tollinton. 
It was on that day they secured Exhibit 
P-111. Exhibit P-112 does not show 
date but only mouth. 

The whole story of the bicycle, the 
arrangement for the throwing of the Lahore 
bomb, the meeting of Abad Bihari and 
Basant Kumar at the gardens and the 
deposit of the deadly thing, seems to me 
to bear the unmistakable stamp of truth. 
Of course, the last two of these incidents 
depend on Dina Nath’s version of his 
subsequent conversations with Abad Bihari 
and Basant Kumar himself; but I believe 
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that version, and under section 10, Indian 
Evidence Act, this part of Dina Nath’s evidence 
is clearly relevant. I will take up now in 
detail all Mr. Sen's criticisms and will 
show how inadequate they are. To shorten 
the matter I will allow that his client’s ' 
connection with the first leaflet is so slight 
that it does not tell much against him. 

First, Mr. Sen says neither Amar Nath (P. 
W. No. 38) nor Thakar Das (P. W. No. 39) saw 
any card-board box (containing part of bomb) 
in the hand of Basant Kumar when he left on 
evening of Kith May 1913; also that these 
witnesses did not remember the bicycle 
incident until pressed and virtually threaten¬ 
ed. In my opinion the Sessions Judge 
is right when he elects to believe these 
witnesses. It is natural enough they should 
not remember whether, on that particular 
evening out of the hundreds of evenings on 
which Basant Kumar left the dispensary for . 
an airing, he had a small parcel in his 
hand; and as to the bicycle it seems to me 
also natural that its presence should have 
been genuinely brought back to memory by 
Dina Nath’s reminding them of it. If the 
Police had so frightened these two men that 
they were ready to say anything, would not 
the Police have told them also to mention 
the box? And would they, having fallen in 
with the views of the Police, have been 
allowed to raise up arguments against the 
prosecution by telling the story of how they 
came to remember the bicycle? Nor do I 
think anything of the fact that Dina Nath 
says he took away the machine on Monday, 
two days after the outrage, while these 
witnesses say ‘next day.'’ They heard of the 
outrage on Sunday and say loosely next 
day." Even if they really think the bicycle 
was taken back on Sunday, I can see no 
importance in this slight lapse of memory. 
Everything, in short, points to the entire 
reliability of these two witnesses. 

Xe.vtj Mr. Sen tells us that his client was 
absent from Lahore four times (*) 21st 

December 1912 to 15th January 1913; (•*) 
21th August 1913 to 8th October 1913; (m0 
21th December 1913 to 15th January 1911; 
0V) 5th February 1911 until bis arrest at 
Nadia. How this helps his clieut, I cannot 
say; it certainly helps Dina Nath, who has 
never fallen into the mistake of attributing 
to him any act in Lahore during those 
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periods, except the matter judiciously dealt 
with by Sessions Judge at page 47, 2nd 
paragraph, of his judgment. 

Thirdly , the whole question of the Lahore 
murder was evidently very hotly contested 
in the lower Court, see pages 47 and 48 of 
the judgment, and we have read and care¬ 
fully considered all the eight points raised 
there. Before us Mr. Sen specifically notices 
the 3rd point, which does not seem to me 
important. I think it is quite natural that 
in his general first statement to Mr. Tollinton 
Dina Nath should have omitted matters 
which he knew all the time. Then he 
discusses the 5th point, the difficulty about 
the times of the putting down of the bomb 
and of the explosion and of the return of 
Abad Bihari to his College. The last-named 
difficulty I think nothing of; there is no 
evidence that any responsible person keeps 
the record of arrivals of inmates, and one 
knows how casually these things are usually 
done. No doubt Araar Nath, page 127, line 
11, says Basant Kumar came back that 
evening at 8-30, but he adds “or after/’ 
1 here is thus here no alibi for him worth 
mentioning. Thakur Das, page 131, line 31, 
says about 8-30,” which is equally useless; 
neither had any special reason for noting 
the time. The explosion actually took place 
at 8-55 P. M., see Mr. Bevan Petman, 
P. W. No. 131, pages 221—222, but we do 

not know for certain how long before the 
explosion the bomb was laid down, for the 
evidence of such witnesses as D. W. No. 1 
for Basant Kumar, page 359, really proves 
nothing. No other points are argued, and I 
think the Sessions Judge is generally correct 
in the whole of his discussion of the 
subject. 

Fourthly , it is asked why Basant Kumar, 
not shown to be previously known to any 
conspirator but Dina Nath, should have 
suddenly developed into a murderer, and why 
the astute Dina Nath and Abad Bihari 
should have entrusted so dangerous and 
delicate a task to him. All this ignores 
human nature and especially criminal 
human nature. Experience shows that it is 
the invariable rule in criminal conspiracies 
for the master minds to keep in the back¬ 
ground and to employ pupils and tools in 
all acts of violence. Basant Kumar had 
had a long training and was quite ready 


for anything, though he was kept purposely 

outside of the inner circle, so that, if caught, 

he would not be able to give much informa- 
tion to his captors. 

Fifthly, it is suggested that Dina Nath 
did the whole thing himself, or with the 
help of his cousin, Ram Saran Das. As to 
this, no doubt this is physically possible, but 
it is so improbable that I must reject the 
suggestion. 


o i.rr/uy t itash .bihari was a Police spy. I 
have already said 1 am leaving my learned 
colleague to discuss this. I only draw atten¬ 
tion to the pregnant remark at page 19 of 

the lower Court's judgment, 19 lines from 
the bottom. 

I find, then, as already stated, that 
Basant Kumar is guilty as charged, and 
there can be no reasonable ground for 
doubting that as a member of this murderous 
conspiracy he actually caused the death of 
Ram Padarath. I can find no extenuating 
circumstance. He is not a boy, for at 23 
an Indian has long reached maturity. A\ r e 
have seen him in Court, lie was specially 
sent for and I am unable to recognise in 

him any indications of deficient development 

either mental or physical. He looked to me 
a man of some force of character, with 
none of the familiar marks of weakness in 
Ins face. ISo doubt he comes of a humble 
class, as Sessions Judge says, but this is no 

reason for showing mercy. He is an educat- 
ed man, able to do compounder’s work and 
intelligent enough to get employment and to 
secure increase of pay after some months. 

The mere fact that lie 
was never in the inner 
circle of the society is 
. nothing in his favour; 

and it is a very damning fact that a few 

months later he should have been in posses¬ 
sion of two more bombs. 


*Sec liis written 
statement, page 302, 
line 50. 


Finally, 1 would note that he was not in 

iUay 1J13 acting under the influence of the 

supposedly overpowering Rash Bihari, for 

he had not at that time seen him for ever so 

long. In short, he is guilty and lie should 
be hanged. 

T will now take up the ease of 


CHARAN DAS 

who _ has been acquitted and against whose 
acquittal the Crown has appealed. The 
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learned Sessions Judge says the evidence 
against liini is all admitted, but finds even 
so lie is not proved guilty. Perusal of this 
part of the judgment shows that the most 
important feature of the case is the man's 
confession: if it is genuine and voluntary, 
he is undoubtedly guilty; if it is not, the case 
is not so strong. The prosecution, however, 
insist that even apart from the confession 
tlie evidence is sufficient for conviction. I 
state at once that I see no reason to reject 
the confession, the circumstances under 
which it was made satisfying me that it was 
voluntarily made, though afterwards retract¬ 
ed, there being also sufficient corroboration, 
and Mr. Sen's arguments jvr contra by no 
means impressing me as valid. 

Perhaps the best way to deal with this 
case is to follow the learned Sessions Judge. 
On page 09 of his judgment he states what 
is proved if the confession is accepted and the 
points may be stated thus: 

(a) Shown and admitted that he had 
known Hash Hihari for two years. 

( h ) Clear from the confession and docu¬ 
ments that Hash Hihari had trained him in 
the peculiarly diabolical way described in an 
earlier part of this judgment. 

(r) Accused stopped with Hash Hihari 
and used his address for receipt of letters, 

see Exhibit P-31-A. 

(it) He forwarded letters for Hash Hihari 
to Lahore and allowed his name to be used 
in inquiring as to hotel rates from Khanna, 


P. W. No. Did. 

(c) A ('ode was found on Charan Das's 
person, see thiid entry in Exhibit P-153, 
and this was to be used in correspond¬ 
ence with Hash Hihari, who handed it to 
him at his (Charan Das’s) home in Curdas- 
pur. 

(/) A futile attempt having been made to 
ascertain Mr. Cordon's address in the District 
Office, (lurdaxpur, where accused was 
Revenue Clerk; Hash Hihari told accused 
that he wanted to kill that gentleman, who 
(in Hengal) had put obstacles in their way. 

('/) At same time Hash Hihari told him he 
could get bombs and where they were made. 

(h) Told him also that he contemplated 
getting him f a-vm i ) employment in Lahore, 
where he would be more useful; <•/. last 
line of Exhibit P-lbl-L written by accused 


to him. 


Then the lower Court goes on to express 
the opinion that, with the help of the confes¬ 
sion, it can safely be taken as proved that 
the respondent knew the work Rash Bilinri 
•was engaged in, knew that Rash Biliari 
only wanted Mr. Cordon's address in order to 
make plans for killing him, knew that Rash 
Hihari was going to Lahore on the business 
of this murderous conspiracy and helped him 
and forwarded letters to him; but that, 
without the help of the confession, no more 
is proved than that Charan Das was in process 
of being trained to join a conspiracy, of 
which he is not proved actually to have 
become a member. I am inclined to agree 
with Mr. Ross Alston that, confession 
relevant or irrelevant, the charge is establish¬ 
ed. On all the points (u) to (It) detailed 
above there is independent evidence, except 
(f/), which depends entirely on the confession, 
thus— 


( a ) See written statement, page 330, line 
-15, and P-108-H. 


(b) See same 
entries Nos. 0, 7, 

-The printers have 
made a mistake in 
emmeelion with 1’- 
l.Vk The iirst page 
of it and of Kxhihit 
I*-1 Id-A is all 
right, but t lu' s<r«>//d 
pages of eaeh have 
heen transposed, i.c. 
interchanged. 


page, lines 45 to 50; also 
11, 17, IS, 22 and others in # 
Exhibit 154 (list of 
things found in Charan 
Das's house), especially 
7, 17, 18 and 22; also 
letters of the 108 series, 
especially P-108 H. 


(e) Exhibit P-31-A and written state¬ 
ment, page 330, lines 48 to end of page. 

(</) See written statements page 331, lines 
t> to 14, and connected documents, e . 0. 

Exhibits P-101, 101-A, 101-13, 108 Z-A 
and other letters of the P-108 series. 


(r) See the Code. It is impossible to 
suppose that Clmran Das's present story is 
true that Hash Hihari, before leaviug for 
Lahore, thrust this into Charan Das s 
hand telling him merely to keep it for 
him. It is justifiable to infer from the gift 
oi this Code to Charan Das that it was to he 
used in furtherance of criminal designs. ^ ^ 
(/) In bis written statement-, page oo0 
b diem and page 331 top, Charan Das admits 
that at the instance of Hash Hihari he 
enquired about Mr. Gordon's address, bat 
does not admit that the inquiry was made with 
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reference to any murderous design How- 
ever, the evidence of Nathu Nun and 

No OdTff , aSlf (P ' W ‘ No - 95 P- W 

^ o. Ji; afford a certain corroboration that 

the inquiry was not innocently made 

P-JS4-L S:llrearIy n ° ted ’ 866 kst Iilie of 

Pven on this evidence, leaving out the 

T ,1,0n ' S that Ch!lran Das 
sufficiently shown to have joined the 

conspiracy before 17th May 1913. Exhibit 

ip-iuo-b and its reply P.ki r, i ,, 

i*n °the b ] Sl 'tt 19i2 ’"T ith the ' pregnant sentence 
m thei letter.— I think you mig t have 

finished the work which was the cause of 

yoiu jnurney to Lahore,” together with 

the animated correspondence the two men 

ma.nta.ned, satisfy me that they were in 
each others secrets. But we are not 
justified in setting aside the confession. The 
[sessions Judge’s reasons for doing so are 
Singularly unconvincing. They mav hr 
stated hrieffy thus: J be 

(D It was mule on 3rd March 1914. *. e 

11 days after the arrest. I :i m un^'de to 

see any force in this. One would hardly 

expect a man in the position in which Cha-an 

Das found himself to blurt out a confession 
at once. 

(u) It was recorded in the Railway Police 
UOne, not a very happy selection.” Bat it 
was recorded by a Magistrate of tie 1st class 
and the Police were not present, except 
momentarily, when Mr. Stead came in to get 
bus despatch box-see Mr. O’Neil Shaw, page 
-11, line 43. This objection seems to me 
to uave no value whatever. 

PnH U) f T o e - pi ' ecautl ‘ ons laid down by the 
Code of Criminal Procedure antecedent to 

lecording of a confession were neglected, 
i“, e Ja ' v , IS contained in section 164 (3) of the 
Code and section 364 (1). The former pro- 
vision runs thus: 

“No Magistrate shall record any such 
confession unless, upon questioning the 
person making it, he has reason to believe 
that it was made v duntarily; and when he 
records any confession, he shall make a 

memorandum at the foot of such record to the 
following effect, etc.” 

fflri P n !n? 0n n h “ S been P^ted as 

exhibit P-204. It contains the prescribed 
memorandum and is signed by the Magistrate 
ihere as no note before the confession that the 
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Magistrate satisfied himself that it was goiim 
Jo be voluntarily made and this wa an irfegu" 

"S’bv i! in i.» b.,„ X 

edb> the examination of ihe .Magistrate 
in the Sessions Court—P \V \r n 

ESSST •» - - w 

voluntary statement . . Only the S ! 

xsxzz! *■ *>■-»■ * i =i 

s-- hV 

end is in iny handwriting. The sh/p 

H ll'l’Zf ° ut *» l™. «ncll„ sSeci 

it • . . 1 asked Cliaran Das whether he 
iSSZiTS* the Statement - He said, yes! 

before beginn h™ ^7‘'Tjrd,7 \ ' 7 
was not acting of his own TreT 77 77' 

«»t ko ws not aetiug hi, o„„ fS ," ! ,i- 

footing, and j, „ JTJtSSKX 
the Sessions Judge at the time seems to 1‘ 

been quite satisfied-see the note at r 

page 242. The policy of the T • V P 01 

this mutter is del. V" 

Court dealing with a confel'on 

but'' wTknow*^ tin; ii l T vily made; 

the formal recording of wbattsten sliTiM 
done is not always perfect, the Legislature to 
prevent miscarriages of justice and t 
that evidence of value shall not be lost 
enacted section 533 aforesaid. T he ’ am 

portant thing as not the formal wr; h„ i 

of this or that, but that it should be made oW 
to a Court using a confessing 0 • , eai 

that the recording Magistrate applied^ 
mind to the question whether it was be 

dec;ded ^ “-isi 


As regards sections 364, Criminal d 

dure Code, I need only remark7 7 r ° C ?' 

Tr&rst 

that the only queetioue p « „„ “X 
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Magistrate could not altogether follow^ the 
speaker and wanted him to he more explicit. 

In my opinion the confession is not vitiated 
by its informality, and indeed is not in the 
least weakened. * 

(/>) Then the Sessions Judge says the con¬ 
fession was dictated from a written statement 
previously prepared by Charan Das while 
in Police custody. The Magistrate rather 
supports this idea, line 28, page 241, but 
both he and the Sessions Judge make too 
much of it. Comparison of the written 
statement in question (D-29) and the 
confession show it is a misuse of language 
to talk of “more or less verbatim” and 
“practically dictating.’’ There is, as we 
have seen for ourselves, much difference 
between these two documents. I would 
like to draw special attention to P-204, 
page 2, first half of page, and page 3 


as to 

Mr. Go] 

rdon, 

and 

the cartridges 

(not in 

D-29), 

and 

the 

writer of the 

leaflets, 

P-204, 

has 

much 

not in D-29. 

Things 

present 

in 

one i 

are not in the 

other, 

phrascol 

ogy, 

in 

some passages 

alike, is 

in importan 

t part 

s different, and 


such differences occur as the divergent 
accounts of the apparition, etc., of the 
boy “Sant" (meaning Basant Kumar), and, 
in my opinion, what really must have 
happened is this. Charan Das told the 
Police he was willing to confess. Knowing 
that the story to be told would cover 
years and that in the stress of examination 
important particulars might he omitted, 
Charan Das, either on his own initiative 
or upon suggestion by the Police, made 
out a rough sketch of his tale. Brought 
before the Magistrate. he held this in 
his hand and refreshed his memory from 

it. 

There are many reasons for looking at 
the thing in this way, but I need only 
discuss one or two. The first is, of course, 
the results of our comparison of the two 
records, D-29 and P-204. The next is 
that the circumstances, taking the worst 
possible view of Police morality, did not 
call for such a device. As we have seen 
a very large part, in fact nine-tenths, of 
D-29 (leaving out the treatise on philosophy) 
is admittedly true, and it is only here 
and there in the confession that statements 
arc made the truth of which is now 
denied. If the accused hud been put up by 


the Police to tell a long and- intricate : 
story, wholly or mostly false, he would 
certainly need a memorandum like D-29 to 
keep him straight; but why should the 
Police be anxious that he should have a 
memorandum in the actual circumstances? 
The Police are presumably not fools, and 
they must have foreseen the sort of argument 
that would be raised on the foundation of the 
use of D-29. 

The Sessions Judge does not believe 
Charan Das's statements that he was 
compelled to confess by threats and 
promises, and I agree with him heartily 
here. His Counsel did not venture to 
cross-examine S. Saklia Singh or Mr. Stead 
as to threats or promises or ill-treatment, 
nor did accused say a word on the subject 
to the Committing Magistrate—see page 
331, lines 30-40, Sessions Record. I also 
do not believe—again agreeing with the 
Sessions Judge—that he was brought up 
before the the Deputy Commissioner of 
Gurdaspur and Lahore in succession and 
refused to confess, but even if he did, 
does this disprove in the smallest degree 
that by 3rd March 1914 he lmd become 
willing to confess? And the remark of 
Mr. Shaw at page 241, lines 37-38, that 
be said Charan Das should speak the truth 
and it would be better for him, must not 
be taken as an inducement by a person 
in authority, for the remark was 
made after the confession bad been 
recorded. t 

1 think, further, that there is in the 
confession and in the document D-29 
indication that they were not written or 
made at dictation of Police who wanted 
Charan Das to put the noose round his 
own neck. Would the Police have made 
him write that part of D-29 which is a 
philosophical or religious tract? Or would 
they have told him to pretend he was 
not in favour of violence? As a matter 
of fact it is futile for him to preteud 
that lie did not approve of Rash Bihari, 
for see P-154-M, which (proved by P. 
W. No. 172, page 202, bottom) shows Charau 
Das wanted to maintain the connection. 

1 ben, apart from the relevancy of the 
confession, which I consider clear, there 
is the question of its value. I believe it 
to be all true, that is, I see no reason 
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to doubt that everything Charan 

JJas m it says against himself is true, 

though it may not contain the whole 
truth 

In short, I hold it proved that from 
some time in 1912 Charan Das was hand- 
in-glove with Rash Bihari and was 
prepared to help him and co-operate with 
him in this conspiracy, well knowing that 
murder was contemplated. 

1 -!r aVe | ive , n careful and earnest attention 
to Mr. Sen’s arguments against this 

appeal, but the facts are too strong for 

him. He again parades the Rasli Bihari 

Rohce spy theory, which I have already 

discussed, and strives hard to show that 

the 1 -12b senes of documents and 154-L 

are harmless. No doubt we cannot find 

in them plain statements of intention to 

do murder but the whole tone-see 

especially 154-L, last few lines of first 

paragraph—shows that in the minds of writer 

and acch-essee was working something not 

to be disclosed, somethings the achievemont 

ot which all posssible spiritual and moral 

re-mforcement was requisite. Finally, he 

cites a large number (16) of rulings as to 

retracted confessions. He did not rely on 

any special dicta in them and Mr. Ross 

Alston has not discussed them. Most of 

them are well-known and contain familiar 

maxims with which we have no quarrel, 

and I do not think any good purpose would be 

gained by wading through them here. I am 

well aware of the warnings against retracted 

confessions ; but each case must be treated on 

its own merits and I have no hesitation in 

accepting this confession, or in holding 

that, on. the strength of it and of the 

abundant corroborative evidence put forward, 

Charan Das is guilty as charged and should 

be sentenced to transposition for life. I do 

not think he is so bad as the four condemned 

to death and, therefore, the lesser sentence 
will suffice. 

finally, at the end of the proceedings, 
Mr. Broadway put before us a copy of a 
paper called “India,” published in London 
and dated Friday, October 23rd, 1914, in 
which (page 165) is to be found an article 
headed Delhi Sedition Trial.’ 5 It purports 
to be a reproduction of an article from 
The New Statesman,” a paper unknown to 
me, of October 17tb, upon the very case 


winch has been occupying our attention 
during the past month, and it consists of 
a denunciation of the Police and the 
Indian Courts, a discussion of the merits 
ot the case with a strong bias in favour of 
the accused, and an attempt to “white- 
wash some of them. Government, through 

Mr. Broad nay, asks „ s for an expression 
oi opinion on this phenomenon, and for 
my part I hasten to say that the publica¬ 
tion of this article is a very bad case of 
contempt of Court. It is contrary to all 
the canons of decent journalism and one 
only regrets that the state of the law and 
the fact that the India” is not published in 

tins country make it impossible for us to 
take any action. 

Rattiga.y, j.—The ease as a whole, and 
in particular as regards each individual con¬ 
cerned, has been dealt with exhaustively by 
my learned brother with whom I have 
considered and discussed the evidence on 
the record and the arguments addressed 
to us and whose judgment I have had the 
benefit of reading, and I find myself so entire- 

L in i a s ent a11 his 

that i might content myself by merely 

express,ng my general concurrence, especial¬ 
ly as I feel I cannot add a t) ■ 

of very material weight or va h,e But 

in view of the important issues involved 
and of the very able arguments addressed 
to us by the learned gentlemen who 
appeared respectively, for the various 
appellants, the respondent Charan I) as 
and the Crown I feel it necessary to dea ’ 
though as briefly as the circumstances will 

certain more S ° me °! the a ™ents and 

before us ^ aSpects of «*e ease 

The questions of law which we have to 

S?me a n r t. ^ ^ Cher’s 

(A) It is, in the first place, urged that 
he charge as amended (see pag^ 209 o 

the Sessions Judge’s record) was ° 
vague and misleading that it materially 

prejudiced the accused persons and if V 

explained that this vagueness consists n 'the 

omission to specify ( a ) the date on " h S 
the accused persons are alleged in h 
agreed inter se to commit murder (b) ° 

other places” in British India where the W 
said to have so agreed ; and (c) the perincf 
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persons whom they are alleged to have agreed 
to murder. 

As regards this objection I have no hesita¬ 
tion in holding that these omissions in no 

way prejudiced the accused who were all 
defended by Counsel and were fully cognisant 
of the nature and particulars of the case 
which each of them had to meet. In my 

opinion, sections 225 and 5*37 of the 
Criminal Procedure Code would afford a 
complete answer to this objection even 

if it be assumed that the particulars referred 
to should have been set forth in the charge. 
But I go further and hold that it 

was not incumbent upon the prosecution 
to specify any such particulars in the 
charge. I shall deal later with the 
objection that the date on which the 
alleged agreement was entered into should 
have been set forth, and it is only necessary 
here to state that, generally speaking, it 
would make it impossible for the prosecu¬ 
tion to succeed on a charge of conspiracy 
if such a charge could not be substantiated 
without proving the exact date on which 
each alleged conspirator entered into the 
conspiracy. 

As to the places where the accused persons 
are said to have agreed, the charge expressly 
mentions Lahore and Delhi, and the words 

or in other places in British India’' were 
added obviously r.v majore cant el a , and could 
not have misled any of the accused persons. 
At all events, no one of the learned gentle¬ 
men who appeared for them <vas able to 
state that his particular client had thereby 
been prejudiced. 

Then, as to the omission to specify the 
intended victim or victims of the conspiracy, 
I need say no more than that it must 
have been obvious to the accused as the 
trial proceeded that they were alleged to 
have conspired to murder Europeans, general¬ 
ly without regard to age or sex, or to 
the possibility that the lives of others 
than Europeans might thereby be sacrificed. 
The charge is that they agree:! “to commit 
murder,” and in such cases Peg v. Most (7) is 
ample authority for the proposition that it is 
not necessary for the prosecution to particu¬ 
larize the person or class of persons intended 

(717 Q. Th D. 244; 50 L. J. M. c. 113; 44 L 
T. 823; 29 W. It. 7o8 ; 14 Cox. C. C. 083: 40 J. P 


to be murdered. As a matter of face, the 
prosecution in the present case could not 
possibly have given such particulars, as 
their allegation is that the accused were 
ready and agreed to kill indiscriminately 
in the hope that in so doing they might mur¬ 
der Europeans. Persons, for example, who 
agree to throw a deadly bomb at the 
Viceroy upon the occasion of a State 
Ceremonial, or into the Montgomery Hall 
when a crowded ball is in progress, must 
know that the chances are very considerable 
of their killing not only Europeans but Indians 
as well. 

The case upon which reliance is placed 
by Mr. Rahgunath Sahai, Poresh Nath Sircar 
v. Emperor (8), relates to an entirely different 
state of facts, the accused persons there hav¬ 
ing been charged with committing riot with 
the common object of taking possession of 
‘ some property ” by means of criminal force 
or of enforcing a right or supposed right in it. 
Mookerjee and Woodroffe, J J., (Rampini, J., 
dissenting) held that if the property had 
been specified, the whole complexion of the 
case would have been altered. This was 
clearly a decision upon the peculiar facts of 
that case and can have no relevancy to the 
case before us. 


(BL It is next urged that the pardon 
granted to the approver, Dina Nath, by the 
Committing Magistrate (Mr. Connolly) was 
illegally granted and that in consequence 
the evidence thereafter given by Dina Nath 
at the inquiry and trial was legally in¬ 
admissible. The ground upon which this 
objection is based is that the Committing 
Magistrate was at the time inquiring into 
charges of various offences of which one 
at least (that under section 124-A., Indian 
Penal Code) was not exclusively triable by the 
Court of Sessions. 

The short answer to this objection is 
that under the provisions of section 337, 
Criminal Procedure Code, it is permissible 
to the Magistrate inquiring into any offence 
triable exclusively by the Court of Session 
to tender a pardon to any person supposed 
to have been directly or indirectly concerned 
in, or privy to, such offence. Here the 
offence in respect of which the accused 
were tr ied (sections 120-B and 302, indian 


(8) 83 C. 295; 2 C. li. J. 516; 3 C*. J* W« 
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Penal Code) was admittedly one triable 
exclusively by the Court of Session, and 
I cannot agree that because at the same 
time the Magistrate was inquiring into 
another offence not so triable, he was 
thereby precluded from tendering the pardon. 
So far as the present trial is concerned, 
the tender of pardon made by the Committing 
Magistrate was, in my opinion, validly and 
legally granted. 

(C). In the third place, it is objected 
that the real offence charged against the 
accused was that of sedition, an offence 
punishable under section 124-A., Indian 
Penal Code, and that as the sanction pres¬ 
cribed by section 196, Criminal Procedure 
Code, was not obtained, the whole trial is 
null and void. This is a somewhat curious 
argument and not very easy to follow. The 
accused were not tried upon any such 
charge nor did the prosecution at any 
time allege upon this trial that any of the 
accused had been guilty of offences punish¬ 
able under section 124-A of the Indian 
Penal Code. So far as the present trial 
is concerned, the accused were charged 
with having entered into a conspiracy to 
murder and the evidence adduced by the 
prosecution was intended to prove, not that 
the accused or any of them had been guilty 
of sedition, but that they had agreed to 
commit murder or to abet the commission 
of murder. The charge was, therefore, 
clearly and specifically framed under sections 
120-B and 302/109, Indian Penal Code, 
and section 196 of the Criminal Procedure 
Code has no possible relevancy. 

(D). It is next urged that as murder was 
actually committed at Lahore on the 17th 
May .1913, such of the accused as were 
alleged to have been concerned in that 
murder, should have been tried for that 
offence and not for having conspired to commit 
murder. 

In support of this contention reliance 
is placed upon certain remarks of Jenkins. 

C. J., in Emperor v. Noni Gopal Gupta (5), but 
those remarks had reference to the peculiar 
facts of that case, and in any event, as observ¬ 
ed by the learned Chief Justice and also by 
Rolfe, B., [in Bex v. Selsby (9)], and Cock- 

(9) Unreported, printed as a note to the case of. 
Reg . v. Roivlands, 5 Cox. C. C. 495. 


b j l n i ^ In , Rr ‘ f v Boultm (10)]. the course 

adopted by the prosecution, though not al- 

together satisfactory or expedient, is undoub- 
tedly legal. In the circumstances, as there 
was nothing illegal in the procedure, we ob- 
viously cannot, especially at this stage, inter- 
f ere with the discretion of the prosecution 
who had elected to proceed against all the 
accused upon the charge of conspiring to 

commit murder, instead of charging some of 

them with the actual murder of Ram Pada- 
rath and the others with the offence of enter¬ 
ing into a conspiracy to commit murder. 


Mr. Beechey, on behalf of the 
appellants Balraj and Hanwant Sahai 
contended that acts or statements said to 
have been done or made by alleged co- 
conspirators are not admissible in evidence 
against a person accused of an offence under 
section 120-A of the Indian Penal Code 
unless fl) it is first proved that a con¬ 
spiracy existed and that the accused per¬ 
son was a member of that conspiracy ; and 
(2) such act or statement was done or 
made in the execution or furtherance of 
the common object. In support of this 
contention the learned Counsel relied upon 
numerous English authorities, but even in 

ngland it has been held in many important 
cases that evidence may be given of a 
general conspiracy before any proof is 
adduced of the particular part which the 
accused party has taken (Rescue's Criminal 
Evidence,11th Edition, page 405, and cases 

in er Vn ed ) J 16 la ' v as enacted in section 

1U ot the Indian Evidence Act, 1872, is 
much wider and more general than the 
English Law, and under its provisions once 
the Court has reasonable ground to believe 
that two or more persons have conspired 
together to commit an offence, anything 
said, done or written by any one of such 
persons in rej erence to their ommon intention, 
after the time when such intention was first 
entertained by any one of them, is a relevant 
fact as against each of the persons believed 
to be so conspiring, as well for the Purpose of 
proving the existence of the conspiracy as for 
the purpose of showing that any such person 
was a party to it.” In Pulin Behary Uas v. 
Emperor (2), Mookerjee, J„ observed : 

1 must advert for a moment to the ccn. 


(10) 12 Cox. C. C. 87 at p. 93, 

* » 
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tent ion of the learned Counsel for the appel¬ 
lants that before a document in the possession 
of any of the accused persons can be used in 
evidence against the others, it must be com¬ 
pletely established by independent evidence 
that they were conspirators. This argument 
is too broadly formulated and is negatived by 

section 10 of the Indian Evidence Act.It 

is clear, therefore, that for the admission of 
such evidence, what has to be established is 
that there is reasonable ground to believe in 
the existence of a conspiracy among such per¬ 
sons.The reason for this doctrine is plain. 

The criminality of the conspiracy lies in tlm 
concerted intention, and once reasonable 
grounds are made out for belief in the exist¬ 
ence of the conspiracy amongst tin* accused, 
the acts of each conspirator in furtherance 
of its object are evidence against each of the 
others, and this, whether such acts were done 
before or after his entry into the combination, 
in his presence or in his absence.” 

But it is not only when such acts are done 
or statements made /u furtherance of the ob¬ 
jects of the conspiracy that they arc relevant 
under section 10 of the Indian Evidence Act 
against the other accused persons ; they are 
equally admissible under that section if done 
or made in reference to the common intention, 
though notin support or in furtherance of it: 

The act or declaration of a co-conspirator 
may have been done or made to a stranger 
to, and in the absence of, the party against 
whom it is offered ; or without his knowledge 
or before he joined the combination or even 
after he left it'’ (Ameer Ali and Wood ruffe's 
Indian Evidence Act, 3rd Edition, page 120 ; 
Cunningham and Shephard’s Indian 

Evidence Act, 11th Edition, pages 20-30). 
In order, therefore, to decide in the 
present case whether any act done or 
statement made or thing written by an 
alleged co-conspirator is admissible in 
evidence against any of the accused persons, 
the test we shall have to adt.pt is to see, 
in the first place, whether there is reasonable 
(/round to believe that a conspiracy existed 
between him and any such person, and in 
the second place, whether such act, statement 
or writing had reference to their common 
intention. 

Mr. Beeehey's further contention that 
the Illustration appended to section 10 of 
the Indian Evidence Act is erroneous in 


law and not* justified by the terms of the 
section may, or may not, be correct. So 
far as 1 can remember, the illustration has 
not been called in aid by the prosecution 
to support the admissibility of any evidence 
tendered by them in the course of the 
present trial, and it has frequently been 
held that “illustrations” appended to sections 
of an Act of the Legislature are not to be 
takmi as express provisions of law or as 
binding on the Court (see authorities cited 
at page 41 of Ameer Ali and Woodroffe’s 
Indian Evidence Act). 

(E). A contention vigorously put forward 
by every one of the learned gentlemen who 
represented the accused persons relates to 
the evidence given by Dina Nath, the 
approver. It was pointed out time after 
time that he is on his own showing an 
accomplice in a vile crime, a traitor of the 
worst and most despicable type, and a 
man who would have no scruple in com¬ 
mitting perjury in order to save himself and 
his relations, Jagannath and Ram Saran 
Das. A large number of authorities were 
referred to in support of the proposition 
that the evidence of an accomplice should 
not he accepted as sufficient basis for a 
conviction unless independent evidence 
corroborated it in material particulars 
directly connecting the accused with the 
commission of the crime ; in other words, 
flint there must bo corroboration aliunde 
not only as to the crime but also as to th6 
identity of each of the accused. As a 
general proposition, enunciating a rule of 
practice which is now well recognised and. 
acted upon by the Courts of this country, 
this statement of the law is correct, hut 
it is an equally well established principle 
that there is no hard and fast rule which 
absolutely and under every possible circumi 
stance precludes a Court from • accepting 
and acting upon tlie uncorroborated evidence 
of an accomplice. On the contrary, section 
133 of the Indian Evidence Act expressly 
provides that “an accomplice shall he a 
competent witness against an accused 
person; and a conviction is not illegal 
merely because it proceeds upon the uticoiv 
rohorated testimony of an accomplice.” 
therefore, the Court, while keeping in View 
the presumption that an accomplice is 
unworthy of credit unless he is corroborated 
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in material particulars (section 114, Illustra¬ 
tion (5), of the Indian Evidence Act) and 
after making due allowance for the con¬ 
siderations which render the evidence of an 
accomplice untrustworthy, nevertheless 
comes to the conclusion that it is true 
although uncorroborated and that it 
establishes the guilt of the accused, it is its 
duty to convict. [Queen-Empress v. Juala 
Prasad(ll), Queen-Empress v. GobardJian (12).] 
Nor in any event is it necessary that the 
evidence of the accomplice should be 
corroborated in every detail, if, taken in its 
entirety, it is found to be confirmed by the 
testimony of independent witnesses or by 
circumstantial evidence which strongly sup¬ 
ports it. 

In the case before us the approver, Dina 
Nath, was arrested about mid-day on the 
18th February 1914, and on the 24th 
February before Mr. Tollinton, District 
Magistrate, he made a lengthy statement 
which exhibits an intimate and extensive 
knowledge of the movements at various 
times and places of Amir Chand, A bad 
Bihari, Balmokand, Balraj and Basant 
Kumar Biswas. It is absurd to argue that 
within the short time that elapsed between 
his arrest and his appearance before Mr. 
Tollinton, the Police had obtained knowledge 
of these facts, but even if we assume that 
they had, I cannot believe that it would 
have been possible for them to “ tutor ’ 
Dina Nath with such success that he made 
no slip in any material point when making 
that long and detailed statement. Nor, 
again, can I believe that it would have 
been possible for Dina Nath after the 
lapse of a period, extending sometimes to 
over a year, to recollect, with such amazing 
accuracy, the facts of the presence or 
absence of those persons at or from various 
places at different times, details which 
would be very unimportant per se unless he 
had some very special reason for keeping 
the facts in mind, or was truthfully 
relating events as they actually occurred. 
To take an example to illustrate my 
meaning. Dina Nath obviously knew that 
Balmokand was in Lahore in April 1913, 
but, unless Balmokand’s presence in Lahore 
at that time was associated in his mind 

(11) 7 A. 174; A. W N. (1884) 321. 

(12) 9 A. 528; A. TV. N. (1887) 156. 


with some event of importance (such as 
the consultation about the preparation of 
the first Liberty” leaflets), would it have so 
impressed itself upon his memory that he 
could, some ten months afterwards, boldly 
■ and confidently assert that he and Aba'd 
Bihari met Balmokand at the latter’s house 
in Lahore on that occasion P If it be 
urged that this was a mere lucky guess 
on his part, the obvious answer is that it 
would have been a singularly risky 
speculation, especially as we now know that 
Balmokand actually left Lahore shortly 
afterwards on the 13th May 1913. Here, 
again, upon the assumption that Dina 
Nath’s story is untrup, we must take it 
that Dina Nath knew that Balmokand 
had left Lahore on the 13th May and 
was away till the 27th May when lie 
admittedly returned to Lahore, and that 
for some unknown and unexplained reason 
Dina Nath kept this fact in mind and was 
thus able to avoid the pitfall of accusing 
Balmokand of participation in the Lahore 
bomb outrage which took place on the 17th 
May 1913. If the story which he tells is 
untrue and if his object is to get Balmokand, 
a perfectly innocent person, into trouble, 
why did he not accuse him of having taken 
part in that crime P According to his own 
statement, Balmokand was selected by 
Rash Bihari to be one of the “Heads” of 
the conspiracy, so far as the Punjab was 
concerned, and in the natural order of things, 
Balmokand obviously ought at least to have 
been consulted before that crime was 
committed. But Dina Nath does not suggest 
that Balmokand was present at Lahore at 
the time or in any way c nicernei in or 
consulted about that transaction. The only 
explanations possible to accept for this 
omhsion are (1) that Dina Nath is truthfully 
relating facts as they actually occurred 
and does not mention Balmokand’s name 
because in point of fact Balmokand had 
nothing to do with the outrage, or (2) that 
Dina Nath, though lying, has retained in 
his memory the fact that Balmokand was 
absent from Lahore for about 11 days in 
May 19L3. Then, again, Dina Nath does 
not connect B.ilraj directly with any of 
the proceedings of the conspirators that 
took place between October 1912 and 
September 1913, and it is admitted on 
both sides that Balraj was not in Lahore 
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during that period. But Balraj returned 
to Lahore about September 1913, and in 
that month lie was, according 1 to the 
approver, consulted by Balmokand as to 
the advisability of throwing a bomb on 
the occasion of His Excellency the Viceroy’s 
visit to Knpnrthala on the lGth October 

1913. Now, unless Dina Nath had actual 

* 

knowledge of, and special reason for 
recollecting .Balraj’s return to Lahore in 
September 1913, after a long absence, is 
it likely that he would have run the risk 
of bringing in Balra.js name on the 

occasion r He knew Balraj had long been 
absent from Lahore and, apart from the 

reason given by him, he would have had 

no special cause to remember many months 
later whether Balraj returned in September, 
October or November. It was not till the 
20th February 1911 that Balraj was 
arrested, and it is difficult to believe that 
within three days the Police were able to 
trace all his movements between October 

1912 and September 1913. Mr. Beeehey 
did, indeed, suggest that Balraj himself 
had given all this information to Mr. 
Stead on the 20th February, but l cannot 
find anything in Mr. Stead's evidence to 
support the suggestion, as all that that 
witness says is that Balraj told him that 
he (Balraj) could not have had a hand in 
the bomb outrage, as he was at Jodhpur 
at the time. From this the learned Counsel 
infers that Balraj gave Mr. Stead a full 
and detailed account of all his doings 
between October 1912 up to the 20th 
February 1914. But even if Mr. Stead 
did receive this information and forthwith 
conveyed it to the approver (a suggestion 
which l cannot entertain), l find it 
impossible to believe that Dina Nath could 
have so accurately retained all the details 
in his memory as to avoid making any 
mistakes when his long statement was 
recorded by Mr. Tollinton two days later. 
In saying this lam not overlooking the 
argument that Dina Nath is alleged by 
the defence to have made a fatal mistake 
with regard to the date in November 
1913 on which he handed over the parcel 
of the third “Liberty" leaflets to Balraj. This 
argument is fully discussed by the 

Additional Sessions Judge in his judgment 
at pages 39-40 and I agree with him that 
there is no force in it. Balraj’s absence 


from Lahore from the 21st to the 27th 
(or possibly 28th) November was definitely 
established about one month after Dina 
Natli had made his statement in the 
Session Court, and till then 
the defence had not suggested an alibi 
as regards this incident. It is true that 
the Police were aware on the 2nd March 
1914 that Balraj was not at Lahore between 
the 21st and 27th November, but had 
they acquainted Dina Nath with this 
information, it is hardly likely that he would 
not have stated in his examination-in¬ 
chief the important fact which Balraj’s 
Counsel succeeded in eliciting in cross- 
examination. In his examination-in-chief, 
Dina Nath deposed that he took delivery 
of the narcel on the 24th November and 
asked Balmokand what he should do with 
it. He then adds: “he told me to give 
them over to Balraj"... ‘ I gave this list with 
the leaflets to Balraj". In reply to questions 

put to him in cross-e.vamitiatintt, lie added 

that he had taken the parcel to Balraj’s 
house on the 24th November, but finding 
it shut and its owner absent, he brought 
the parcel back and kept *it in his own 
trunk for three or four days when he 
handed it over to Balraj. The fact that 
this further information, which shows that 
Dina Nath was well a ware of the temporary 
absence of Balraj from Lahore in November, 
was brought out in cross-examination is 
significant, as virtually negativing the 
possibility of its having been conveyed to 
Dina Nath, by the Police in order that 
he might explain away his statement to 
the Committing Magistrate which, read 
literally, might suggest the idea that he 
made over the parcel to Balmj on the 
very day that it arrived. Not, indeed, that 
there would be any weight in the suggestion 
that the Police gave Dina Nath this 
information ; they were aware on the 2nd 
March of Balraj's absence from Lahore on 
the 24th November, and it was not till the 
30th March that Dint Nath made his 
statement before the Committing Magistrate; 
but. lie made no use of the information 
then in the possession of the Police. Balraj, 
who would have ns believe that he is not 
even an acquaintance of Dina Nath, 
obviously would not have supplied this 
information to the latter, and for the 
reasons given I am satisfied that Dma 
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Nath did not get it from the Police. Unless, 
therefore, his story is true, lion- did he ac- 
quire this informationP 

The learned Counsel for the accused 
persons have suggested that Dina Nath 
has from time to time, and as he was sup¬ 
plied by the Police with additional items 
of information which came to light as 
the investigation proceeded, elaborated 
and added materially to the statements 
made by him to Mr. Tollinton on the 
24th February 1914 and to Mr. Connolly 
during the inquiry. I confess I have not 
been able to discover any such material 
elaboration. All the essential facts 
were stated to Mr. Tollinton, and as 
regards details which came out at subse¬ 
quent stages, it must be borne in mind 

that on the 24th February 1914 Dina Nath 

was himself narrating from memory the 
general history of the conspiracy with 
special reference to the Lahore bomb 
outrage. Before Mr. Connolly he was 

examined by Counsel for the Crown who 
would, in the natural course of things, get 
a more detailed account from him by 
questioning him on various points, and in 
the Sessions Court all the more important 
additional details were brought oat, not 
invariably to the benefit of the accused 
persons, by their own Counsel in cross- 
examination. But I cannot find in any of 
the additional particulars anything to 
support the contention that Dina 'Nath’s 
statement to Mr. Tollinton did not give, in all 
material respects, a full account of the connec¬ 
tion of Abad Bihari, Amir Chand, Balmokand, 
Balraj, and Basant Kumar Biswas with 
the alleged conspiracy. On the contrary, Dina 
Nath, despite the very lengthy and searching 
cross-examination to which he was subjected 
in the Sessions Court, has adhered 
with remarkable consistency to his original 
statements and except in a very few 
unimportant matters, his testimony lias 
remained unshaken. That he has an 
exceptionally good memory is obvious, but 
even with that gift, an untruthful witness 
who had to undergo for several days the 
severe ordeal of a most minute and thorough 
cross-examination at the hands of several 
able Counsel must inevitably have come to 
hopeless grief in at least, one or two material 
particulars. 
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In these circumstances, while I f u ]j y 
appreciate the argument that an accomplice’s 
evidence should not as a general rule be 
accepted unless confirmed by independent 
evidence and while I do not everlook the 
facts that Dina Nath is on his own 
showing an unprincipled scoundrel and that 

he has in the present case probably minimised 
and R hw Rations, Jagannath 

and Ram Saran Das, in certain matters 
connected with the conspiracy J o n , 

satisfied that he lias given a substantially 
true and accurate account of all that be 
knows concerning the conspiracy and the 
proceedings of its members. It must be 
remembered, moreover, that bis statements 
are in many very important particulars 
amply corroborated by evidence 
and that none of »p pe l|„„ ls '“"J 

able to assign any good and sufficient 
reason to explain his conduct in charirine* 
that particular individual with complicity 

in this conspiracy. Balraj and Balmokand 

practically disown all knowledge of n; 
Nath. Balmokand does not attempt to assign 
any motive which could have induced 
Dina Natl, to implicate him, and all 
hat Balraj alleges in this respect is that 
Dina Nath belongs to a rival section of 
the Arya Samaj to that to which he and 
his father L. Hans Raj, belong ; that Dina 
Natl, was anxious to save bis own relations 
and as he had to name somebody 
introduced Ins (Balraj’s) name; and that 
he Muhammadan Police, who “predominate 
at Lahore, were at the bottom of the 


Abaci B,ban frankly stated, when ques¬ 
tioned by the Additional Sessions Judge, that 
he could suggest no reason why Dina Nath 
should have invented this long story against 

lnm; Amir Uhand has g, ve n no explanation,and 
all that Basant Kumar Biswas can state is 
that he has been charged because Dina 
Aath wished to save himself.” I n this 

connection it is also to be borne in mind 

that none of the appellants made any 
statements to the Committing Magistrate and 
that in the Sessions Court they all presented 
written statements which were clearly 
prepared with the aid of the legal gentlemen 
who respectively represented them It * 
thus a very significant fact that none of 
the accused persons, except, Balraj attempted 
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in tliose statements to explain why it was 
that Dina Nath had falsely charged lnm 
and that the explanation given by Balraj is 

ludicrously insufficient. 

(G). The next point urged by the defence 

relates to the genesis and nature of the alleged 

conspiracy. According to the charge as amend- 

ed on the lltli July 1914, the allegation 
against the accused persons was that between 

the 27th day of M*rch 1913 and the 31st day 
of March 1914, both at Lahore and other 
places in British India they did agree with 
one another and with certain other persons 
to commit the offence of murder under 
section 302, Indian Penal Code, and were 
thereby parties to a criminal conspiracy to 
commit the offence of murder ; in pursuance 
of which conspiracy a murder, to wit the 
murder of Ram Padarath, was committed 

at Lahore on the 17th May 1913, and 

that they thereby committed offences 
punishable under sections 302/120-B 
Indian Penal Code, and 302/109, Indian Penal 

C°de. 

r p]j 0 defence contend that while the charge 
states that the conspiracy commenced on the 

27th March 1913 and was alleged to be 
for the one specific offence of committing 
murder, the prosecution have adduced 
evidence relating to events which are said 

to have taken place in 1908, 1909, 1910, 
1911 an d 1912, and to matters connected 
rather with the offence of disseminating sedi-. 
tious literature than with that of committing 
murder. They further urge that according 
to the evidence of the approver, the alleged 
conspiracy was entered into in October 1912 
and that the only persons who, according to 
that evidence, joined in that conspiracy were 
Rash Bihari Bose, the approver himself, 
Abad Bihari and Balmokand, and that no 
evidence has been given to support the 
allegation that any of the other accused 
persons joined that conspiracy after it had 
been so formed. In my opinion, these 
contentions are based upon a fallacy. The 
Additional Sessions Judge in the first 
paragraph of his judgment explains that, 
as originally framed, “the charge against 
the accused persons cited the first of 
October 1910 as the date on which the 
agreement began which oventually consti¬ 
tuted the conspiracy.” But in view of 
objections urged by the Counsel for the 
defence, the date was subsequently altered 


to the 27th March 1913, that being the 
date on which Act VIII of 1913, which 
added section 120-A and 120-B to the Indian 
Penal Code, came into force. But the case 
fur the prosecution is not that this alleged 
conspiracy came into being ex uno ictu or on 
any precise date. They allege that its 
growth was gradual, and that it developed 
in course of time as the ultimate result of 
the pernicious campaign of sedition inaugu* 
rated in H06 and 908 by one Hardyal who 
visited the Punjab in those years with the 
express object of fostering discontent, especi¬ 
ally among the student class. Ibis Hardyal, 
who is described by Amir Cliand as a 
former “brilliant” student of the 8t. 
Stephen's School and College, Delhi, pro¬ 
ceeded in 1904 to England to complete his 
studies at St. John’s College, Oxford. Re 
held a Government Scholarship of £200 a 
year tenable for three years, but after enjoying 
the emoluments for about 2i years, decided 
that it was contrary to his principles and 
conscience to receive monetary aid from a 
Government of which lm did not approve, 
and surrendered the scholarship there y 
sacrificing the emoluments for the last six 
months. During his visits to this country 
in 190G and 1 90S, be delivered lectures which 
appear to have b*en attended by a con- 
siderahle number of young men, among 
whom were the witness Mr. J. M. Chatterjee 
(p. W. No. 199) and the approver Dina 
Nath. His doctrines, as explained by these 
two witnesses, were at that time those o a 
passive resistor. He advocated the libera ion 
of India from the foreign yoke, hut so long 
ns he was in this country, he confined nis 
suggestions within the limits of a oyco 

of Government and of Government service. 

On his departure from India, his mantle, 

according to Dina Nath and Mr. • • 

Chatterji, descended upon tho appellant Amir 
Cliand, to whom such of his followers as had 
assembled at the Delhi Railway Station to 

bid him farewell were introduced and to 

whose house they all subsequently pro¬ 
ceeded. It is clear from the evidence 
these two witnesses that Amir Chan ' 
regarded by all concerned as the successor 
of Hardyal, and that, it was to him tha 
they were thereafter to look for gui 

and precept. It is also abundantly clea 

from the same evidence that the a v 
Dina Nath and Chatterji objected very 
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strongly to their sons’ proceedings. Chatterji 
states that when he was staying at Lahore 
at Lala Lajpat Rai’s house with Hardyal, 
his father arrived, sent for him and ordered 
him to go back home at once. Dina 
Nath’s father, on hearing that his son was 
staying with Amir Chand, proceeded to 
the latter’s house in Delhi and angrily 
asked him what he meant by u leading other 
people’s children astray.” Lala Raja Ram, 
Assistant Engineer (P. W. No. 41), cor¬ 
roborates Dina Nath as regards the visit 
of Gajju Mai, Dina Nath’s father, to Amir 
Chand for the purpose of taking his son 
away, and he further adds that Gajju Mul 
complained to him that his son had been 
misled by some political-mongers.” Obviously, 
therefore, the views of Hardyal and pre¬ 
sumably also those of his successor, Amir 
Chand, did not commend themselves to 
respectable and loyal Indian gentlemen of 
the type of these two fathers, it is quite 
in keeping with the character of this man 
Hardyal, as disclosed by the documentary 
evidence on the record, that he should not 
venture, while in India, to advocate violence, 
but there can be no doubt from his later 
writings that this was due rather to 
prudence than to moral scruples, and in 
any event it is evident that it was he who 
sowed the seed which afterwards fructified. 
After leaving India, he appears to have 
wandered about from place to place until 
he eventually settled down in the U. S. A. 
in February 191 i, and during the whole of 
this period his letters which are on the 
record show that he was extremely cautious 
in expressing his views on political matters. 
But once he felt that he was himself quite 
safe from the clutches of the American Law” 
and realised that after three years’ residence 
by the rule obtaining in the U. S. he 
could not be extradited (see Exhibits P-24, 
0-3 and 0*4) he published in America a 
newspaper in Gurmukhi and Urdu, which 
openly and defiantly advocates mutiny in 
India, and glorifies such murderers as 
Khudi Ram Bose, Parphan Chaki, Kanhaya 
Lai, the Egyptian Ali Wardani, and that 
brave man of Bengal, Hemchander Das, 
who went to Paris and learned the art of 
bomb making and on his return to Calputta, ; 
established a factory for bombs and began 
to teach other young men how to make 

them”' [see Exhibits P-177 (1) and (2),' 

vj iJ ! . !• • i « ‘ ' ; * ' 


copies of the Ghadr newspaper bearing 
dates respectively 1st and 6th Novem 
her 19131. In the light of his own conduct 
it is somewhat curious to find him from’ 
h.s safe retreat in California, ingenuously 
admitting that as the harbinger of 
freedom, ’ he preferred to direct a rebellion 
from abroad, but at the same time up¬ 
braiding his countrymen for being “ a 
timorous lot” who can “ only talk, who have 
a great deal of patriotism in them but arc 
mortally afraid of the Police; they love 
freedom, but have a great dread of in’] ” 

Exhibit P177 (2). J ’ 

I refer to these passages because there 

can be no doubt that it was Hardyal who 

originated the plan of campaign which in the 
course of time developed into a conspiracy 
to murder though according to the defence 
this very Hardyal was an inoffensive, high- 
soukd reformer whose teachings were opposed 
to all forms of violence, his gospel being 

described as one of mere passive resistance 

*one of the learned gentlemen who appeared 
before us for the appellants adopted the 
description given of Hardyal by Mr. Norton 
before the Sessions Court or referred to him 
as a chivalrous gentleman”, though we were 
told, on more than one occasion, that he was 

a man of high principles who would scorn 
to receive money from such “ comparative 
strangers as Hanwant Sahai. That is 
hardly the impress,on I get from the copy 
of the Ghadr printed as Exhibit P -177 

2 ’-r "ri 7 "!i h th u following five duties are 
specked for the observance of his readers- 

Your first duty is that you should 
regularly remit money to us... Your 
second duty is to carefully read the'paper 
............Your tlurd duty is to make others 

read the paper. Your fourth duty is 

a °over. Your fifth duty is to prepare 

to hght and die the rising.” I„ 0 t llei ! 
words the reader’s first four duties are to 
subscribe to the paper and to assist in 
extending its circulation, and the fifth duty 
(af er having ensured the success of the 
paper) is to fight and die. That Hardyal 
is the author of these articles and that this 
pernicious newspaper, the Ghadr is h 
property is abundantly clear from P 2S A 
a letter from Hardyal to' Hanwant ■ 
dated 4th September 1913 (admitted T’ 
Hanwant Sahai' to be WHardyaPs Writing 






INDIAN CASES. 


Cldls 


?so 

BAfiMOKAND l\ EMPRKOH. 

and from the copies of the Ohailr printed as 
Exhibit P-24, 0-8 and 0-4. Xenw repente fnit 
turpissitnuny and 1 find it difficult to believe 
that Hardyal, the author of Exhibit P-177 
(1) and (2) and Exhibit P-177-A., was in 
1908 a mere * passive resiMei\“ at all events 
to the knowledge of his more intimate 
friends, and it is proved by the ev'dence of 

his brother, Kishen Dyal (P. \Y\ No. 1G7), 
that Amir Chand was one of those friends 
and had known Hardyal from boyhood. That 
Hardyal and his teachings exercised a very 
considerable influence upon his followers and 
that he was not forgotten even after he 
had left India are evident from the refer^n e 
to him in the “Liberty’* leaflet of the 2 Ui 
July 1918 (Exhibit P-18-A) and from the 
poem in his honour and praise found in 
Sultan Chand's copy-book [.Exhibit P-18 (D) 
(1).] In 1909 after Hardynl's departure 
from India, another sinister character, Rash 
Bihari Bose, appears on the scene. In that 
year this man made the acquaintance of 
Mr. Chatterjee (P. W. No. 199) and by his 
importunity succeeded in obtaining from the 
latter the names of some of Ilardyal's dis¬ 
ciples, such as Dina Nath and Amir (’hand. 
Chatterjee, whose innate disinclination for 
work led hint (as he explains) to adopt the 
profession, first, of a a ttnytsi fakir and 
subsequently of a Barrister, went to England 
in 1910, and h as no recollection of giving 
Rash Bihari Bose a letter of introduction to 
Dina Nath. But the latter deposes, and 
1 can see no ground for refusing to believe 
him, that shortly before Chatterjee's de¬ 
parture, Rash Bihari Bose was given such 
a letter, and later on met him, by appoint¬ 
ment, at the Lahore Railway Station. About 
two or three months later Dina Nath again 
met Rash Bihari Bose, this time at the 
Kali Bari temple in Lahore, and subsequently 
in or about March 1911. they met for the 
third time at Hard war on the occasion of 
the Guru Kul anniversary. At this meeting 
(as the defence elicited by their cross- 
examination of Dina Nath, see page 824) 
Dina Nath understood R ish Bihari Bose to 
e *" -ie ted w ith l!(_n al anarchists and 
states that the latter eulogised the deeds of 
the murderers, Khudi Ram and Kanlmya Lai. 
Chatterjee deposes that among the names of 
HarJayLs disciples which he gave to Rash 
Bihari Bose was that of Amir Chand and 
it is, I think, a fair inference from the fact 


that Rash Bihari Bose lost no time in 
making the acquaintance of Dina Nath that 
he would have been equally prompt to make 
the acquaintance of Amir Chand, a man of 
some importance and influence in Delhi. The 
question arises, whether if he took advantage 
of Chatterjee’s reference to Amir Chand 
and actually introduced himself to the latter 
in the same way as be did to Dina Nath, 
lie would have met with a favourable 
reception and been received by Amir Chand 
as a friend, or (to use the expression so 
frequently referred to in the evidence) as an 
achha athni. Upon this point, I can have 
no doubt. Amir Chand held the strong anti- 
English views that characterised Hardyal, 
and we know from the evidence of Canon 
Allnutt (P. XV. No. 107) that in 1908 

serious objection had to he taken by the 
College authorities to his conduct in attending 
political meetings, and that in 1910 he 
became a political suspect and was under 
Police surveillance. Amir Chand was thus 
the very man for Rash Bihari Bose’s 
purposes. Imbued as he was with the views 
of Hardyal, his antipathy to British rule 
would certainly not decrease when he 
realised the irksome inconveniences of 
Police surveillance, and while his social 
position would make him an eminently 
desirable colleague from Rash Bihari Bose's 
point of view, the circumstances in which 
he found himself in 1910 would probably 
lead him to welcome an agitator whose 
policy was so robust and advanced. That 
Rash Bihari Bose must have been acquaint¬ 
ed with Ahad Bihari for some tini 9 prior 
to October 1912 is, I think, clear from 
Dina Nath's account of the meeting at 
the A ga rwal Asharam at which Rash 

Bihari Bose introduced the two men to 
each other. It is very improbable that 
Rash Bihari Bose would have disclosed 
bis murderous plan of campaign, except 
to men whom he had known for some 
time, already put to the test, and found 
not wanting. In 1912 and from 19J9 

Ahad Bihari had been living in the house 
of Amir Chand and it is, I consider, a 
fair and legitimate inference that Rash 
Bihari Bose formed t lie acquaintance of Amir 
Chand and Ahad Bihari shortly after he 
had obtained the name of former from Mr, 
J. M. Chatterjee, and that it was not long 
before he infused baokbone into thg 
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political views ol his new friends. In 
March 1911 Dina Nath had no difficulty 
m realising 1 that Hash Bihari Hose was 
connected with the Bengal anarchical 
movement and approved of bomb-throwing, 
in 1909 Hash Bihari Bose, when lie 
practically forced his acquaintance upon 
Chatterjee, fold the latter that he belonged 
to a Bengal “Tuguntar Ashram” and left 
upon him the impression of being either 
a member of a secret society or a u braggart.” 

Bearing all the facts in mind, I conclude 
that Hash Bihari Bose introduced himself 
to Amir Chand and Abad Bihari some 
time in 1910 and that it was not long 
thereafter that the political views of the 
two latter became decidedly more ^advanced ’ 
and that in course of time the nucleus 
of the conspiracy to commit murder and 
to incite others to commit murder was 
formed. Of course it does not by any 

means follow, nor do I suggest, that a 
man who is opposed to British Rule in 
India or holds the views that India was 
intended for Indians is on that account 
prepared to advocate a mutiny or the 
murder of Europeans. Far from it. But 
there is clear documentary evidence on 
the record to prove that Hardyal and 
Amir Chand, so far from having any 
moral scruples in this respect, were quite 
prepared to advocate cold-blooded murder 
as a means to effect their ends. 1 have 
already set forth Hardyal’s view as given 
in the copies of the Ghadr newspaper on 
the record, and, as regards those of Amir 
Chand,. I need do no more than re^er to 
the document admittedly written by him 
(Exhibit P 23-M) in which, after inquir¬ 
ing whether it is not our imperative 
duty to get rid of the robbers, to 
struggle against the injustice and oppres¬ 
sion of those who are not our well-wishers, 
whatever they may profess,” he asserts 
that half-hearted efforts, incomplete schemes, 
low aims will not do,” and that ^revolu¬ 
tion and a general massacre of all the foreign¬ 
ers, specially the English , will and can alone 
serve the purpose.'' Amir Chand does not 
deny the authorship of this article, but 
explains that being a man of impulsive 
nature and excitable temper, he wrote it 
at one sitting at a time when he was 

much annoyed at being refused an interview 


with the Chief Commissioner of Delhi 

with reference to Police surveillance. He 

adds that lie originally thought of sending 

it for publication to the Modern Review’’, but 

two or three days afterwards he reflected 

that the sentiments expressed in it did 

not really represent his “normal sentiments.” 

He searched for it in order to make “the 

necessary alterations,” but could not find 

it and forgot all about it. It is true that 

this document was written about January 

1914, but a man, who could at any time 

incite his countrymen to massacre all 

foreigners, has obviously no innate moral 

objection to the shedding of blood. Amir 

Uiands explanation, that the article was 

written in a moment of anger and did not 

express his normal sentiments, cannot be 

accepted by any one who has seen the 

original document. The article was first 

written out, and revised no less than twice 

afterwards, once in red ink and once in 
pencil. 

As. I understand the case for the pro- 
seeution, the conspiracy developed in the 
manner 1 have suggested, but as members 
ot a conspiracy work in secret and as in 
many instances persons join it from time 
to time, and not altogether on one pre¬ 
cise date or at one particular meeting it 
is c early impossible for the prosecution 
to state in the charge the date on which 
the conspiracy came into existence or to 
give specific particulars as to the various 
persons who became members of it or as 
to the exact dates on which they respective- 
ly joined it. The prosecution do not alle~e 
tliat the conspiracy came into existence in 

October 1 912 w.ien Rash Bihari Bose, Dina 
Aath, Abad Bihari and Balmokand met at 
the Agarwal Asharam at Lahore. They 
assert that these persons, as well as others 
had for some time prior to that meeting 
been agreed upon a policy of murder, but 
that nothing till then had been done to 
carry this policy into execution, and that 
the object of the meeting was to give 
practical effect to a plan of campaign 
already accepted, but till then not put 
into practical form or properly organised 
They cannot adduce direct evidence in 
further support of their allegation-, other 
than such evidence as Dina Nath is able 
of his knowledge to supply, but they asfc 
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the Court to infer the existence of the 
General agreement from such acts and 
conduct of the various accused persons from 
time to time as they are able to prove. 
As observed by Mookorjeo, J., in his learned 

judgment in Putin Beharu Das v. Emperor (2): 

It must be remembered that direct proof 

can scarcely be afforded of a conspiracy.. 

lienee the Courts have consistently held 
that the prosecution is not obliged to 
prove that the persons accused actually 
met and laid their heads together and, 
after a formal consultation, came to an 
express agreement to do evil. On the 
contrary, if the facts, as proved, are such 
that the Jury as reasonable men can say 
there was a common design and the prisoners 
were acting in concert to do what is 
wrong, that is evidence from which the 
Jury may suppose a conspiracy was actually 
formed. It is from this point of view 
that the overt acts may properly he looked 
to as evidence of the existence of a con¬ 
certed intention ; indeed, the conspiracy is 
usually closely bound up with the overt 
acts, because in many cases it is only by 
means of the overt acts that the existence 
of the conspiracy can be made out. But 
the criminality of the conspiracy is inde¬ 
pendent of the criminality of the overt 
acts. 1 ’ To a like effect are the remarks of 
Coleridge, J., [AV.t v. Miuplu/ (13)]: 
‘‘It is not necessary that it should be prov¬ 
ed that these defendants met to concert the 
scheme, nor is it necessary that they should 
have originated it. If a conspiracy he formed, 
and a person joins it afterwards, he is equally 
guilty.” And in a recent case, Jenkins, 0. J., 
[ Barinih'd Kumar (those v. Emperor 

( 1 )], stated that, though there must 

he agreement, there need not be proof of 
direct meeting or combination, nor need the 
parties be brought into each other’s presence, 
t| H * agreement may be inferred from circum¬ 
stances raising a presumption of a common 
concerted plan to carry out the unlawful de¬ 
sign. So, again, it is not necessary that all 
should have joined from the first ; those 
who come in at a later stage are equally 
•'nilly, provided the agreement is proved. 
Finally, we have the dictum of Grose, J. [lu\r 


v. Brisac (14)] that “ conspiracy is a matter 
of inference, deduced from certain criminal 
acts of the parties accused, done in pursuance 
of an apparent criminal purpose in common 
between them, and which hardly ever are 
confined to one place.” 

In the case before us the prosecution 
allege that there was an agreement between 
the accused persons and others to commit 
murder and to abet the commission of 
murder. They are naturally unable to 
give direct proof of any such agreement, 
but they ask the Court to deduce the 
existence and nature of the agreement 
from the facts that certain members of the 
conspiracy actually did commit a murder; 
that in the house of another member of 
conspiracy a bomb cap was discovered, 
and that all the accused persons were 
concerned, directly or indirectly, with the 
distribution of literature which was intended 
to incite persons to commit murder. If it 
he found that all these facts are established, 
it would be a fair and justifiable inference 
that the alleged agreement between the 
parties accused did in fact exist, and each 
and every member of the conspiracy is 
responsible for an offence committed in 
pursuance of the conspiracy, and it is not 
necessary to show that a particular member 
actually concerted the offence with the 
member who committed it Munda 

v. Kiug-'Empcror (15)]. !Mr. ltnghunath 
Salmi's argument, therefore, that Amir 
Clmnd is not proved to have been 
consulted with reference to the Lahore 
bomb outrage and should not for that 
reason be held liable for it, is erroneous. 
But, so far as punishment is concerned, a 
distinction must, I think, be drawn between 
the case of a person who joins a conspiracy 
before the actual crime which is the object of 
the conspiracy is committed, and the case of a 
person who joins it subsequently to the 
commission of such a crime. Section 120-B 
of the Indian Penal Code provides that who¬ 
ever is a party to a criminal conspiracy to 
commit an offence punishable with death, 
transportation or rigorous imprisonment for 

a term of two years or upwards, shall, when no 

express provision is made in this Code for t io 

(l 0 7 It. 11 . r>51; 4 Ens>t 104; 102 E. R. 792. 

(15) 2S C. 707. 


(13) 0 Car. & T. 103. 
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punishment of such a conspiracy, be punished 
in the same manner as if he had abetted such 
offence.” If, therefore, A and B conspire to 
commit murder and B subsequently does com¬ 
mit murder, A is punishable as if he had 
abetted that murder (section 109, Indian 
Penal Code). But if B has already com¬ 
mitted a murder before A conspires with 
him to commit murder, A would, in my 
opinion, be liable to be punished (if in point 
of fact no other murder is committed) only 
to the extent provided in section 115, Indian 
Penal Code. But in every such case the 
offence committed by a member or members 
of the conspiracy prior to the entry of A into 
the conspiracy would be a relevant fact as 
indicating (he nature and objects of the con¬ 
spiracy ( cf . Mookerjee, J.’s remarks at page 
315 of Pulin Behary Das' case (2) ubi supra.) 

Before leaving this part of the case, I have 
to advert briefly to the argumeut that the 
prosecution are in effect charging the accused 
persons with participation in several con¬ 
spiracies, one being a conspiracy at Lahore, 
another at Delhi; one a conspiracy to commit 
murder or to abet the commission of murder 
and another a conspiracy to commit the 
offence punishable under section 124-A, 
Indian Penal Code. There is no foundation 
for this argument. The prosecution allege 
one general conspiracy, the object of which 
is to commit or to abet the murder at Delhi, 
Lahore and other places in British India. 
They do not allege that there was one con¬ 
spiracy at Lahore and a separate and distinct 
conspiracy, though with similar objects, at 
Delhi; according to them there was only one 
conspiracy of which all the accused were 
members, and that this was nonetheless so 
because certain overt acts, in pursuance of 
the objects of the conspiracy, were committed 
at Lahore while other overt acts were com¬ 
mitted at Delhi. Nor ? again, do the pro¬ 
secution rely on the Liberty” leaflets for 
the purpose of proving an offence of dissemi¬ 
nating seditious literature. The leaflets in 
question are, no doubt, of a highly sedi¬ 
tious character, but they are something more, 
inasmuch as they are a panegyric on 
murderers of the type of Khudi Ram Bose 
and the language employed amouuts to a 
direct incitement to the commission of 
murder. It is with them in their latter 
character that the prosecution are concerned 


in this case, and it is not seriously urged that 
the accused persons and their Counsel were 
not fully aware of this. 

(Hj. I next proceed to deal with a theory 
which appeared to me to be singularly 
unconvincing and baseless, but which was 
put forward strenuously by Mr. Sen and Mr. 
Raghunath Sahai both in the Sessions Court 
and before us. It is suggested that the whole 
case against Amir Chand, Abad Bihari, 
Hanwant Salmi, Balraj, Balraokand, Basant 
Kumar Biswas and Charan Das is the out¬ 
come of a wicked plot on the part of the 
Police in ereneral and of the C. I. Department 
in particular; that the subordinate officers of 
the C. I. D. were much chagrined at their 
inability to trace the perpetrators of the Delhi 
and Lahore bomb outrages and realising that 
this failure on their part reflected seriously 
upon their efficiency devised a plan, whereby 
through the agency of their spy, Rash 
Bihari Bose (who was thereafter' to be put 
forward as the leader of a dangerous 
anarchical society), literature and articles of 
an incriminating character were to be foisted 
upon unsuspecting persons; that in pursuance 
of this plot Rash Bihari Bose in January and 
February 1914 visited the houses of Amir 
Chand and Abad Bihari at Delhi, of Charan 
Das at Gurdaspur and of Khushi Ram at 
Lahore, was hospitably received ss any 
inoffensive person who happened to be a 
friend or acquaintance would have been 
received, and that before his departure he in 
each case requited the hospitality he had 
received by concealing in their houses and 
among their own things such articles as 
‘ Liberty” leaflets, the bomb cap and the 
other articles which were found in their 
respective houses, but of which they repudiate 
ownership or knowledge, and that it was 
only after he had completed this business 
that the subordinate officers in question 
informed Mr. Petrie that the time was ripe 
for the searches of the houses at Delhi and 
Lahore. 

The grounds upon which this theory is 
based are as follows: 

(i) Mr. Petrie obtained warrants for the 
searches at Delhi from the Joint Magistrate 
of Alipur on the 4fh February 1914; left 
Calcutta on the 5th February and instead of 
stopping at Delhi, proceeded to Lahore where 
he stayed till the 11th February; he reached 
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Delhi on theT2th February, but deferred the 
searcdr of Amir Chand's house till the 16th 
February while Dina Nath's house at Lahore 
was not searched till the 18th February. 
The suggestion is that this delay was due to 
the fact that Rash Bihari Lose had not had 
time to complete the task allotted to him 
earlier, and it obviously implies that Mr. 
Petrie either knew or must have suspected 
that his subordinate officers were up to some 
trickery. His own explanation is simple and 
straightforward. The search warrants lie 
had obtained on the 4th February were grant¬ 
ed under the Press Act, Mr. Petrie having 
reason to believe that “Liberty’’ leaflets weie 
to be found in the houses of Amir Chand and 
certain other Delhi people; he had also 
heard that leaflets had been sent to Lahore 
in November or December 19Id for distri¬ 
bution there, and before making any search 
at Delhi, he went onto Lahore to consult 
with the authorities there and to arrange that 
searches at Lahore should coincide with 
searches at Delhi; on his arrival at Delhi on 
the 12th February he decided to defer the 
search of Amir Chand’s house as the local 
Police had informed him that they suspected 
certain other persons as well and he thought 
it better to effect all searches simultaneously. 
On the 16th February the houses of Amir 
Chand and Abaci Bihari were duly searched 
and the bomb cap discovered in the house of 
the former, with the result that Amir Chand 
and Abaci Bihari were arrested the same day. 
Before proceeding I may here note that, if 
Rash Bihari Bose was a Police spy, lie was 
singularly remiss in giving information to 
his employers, as though he had completed 
his task at Delhi before the ;>th February and 
had reached Lahore on the »3th February, 
having prior to his departure from Delhi 
left cer tain of his own belongings and (as the 
defence contend) such incriminating literature 
as the manuscript copy of the Tulwar, 
Exhibit P-il, in Abad Biliari’s bouse, Mr. 
Petrie on the 16th February was still under 
the impression that Abad Bihari was living 
with Amir Chand and, on discovering his 
mistake, had to hurry off from Amir Chand’s 
house to get a warrant from the Deputy 
Commissioner, Delhi, for the search of Aliad 
Biliari’s house, the situation of which he 
discovered irom Amir Chand. 

In my opinion, Mr. Petrie lias satisfactorily 
explained the delay in effecting the searches 
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and I cannot for a moment entertain the 
suggestion that he would have lent himself 
to despicable trickery of the kind suggested. 
Nor can I believe that an officer of his 
standing and experience would have failed 
to discover the plot if his subordinates had 
attempted to delude him, by secretly and 
without his knowledge, concocting any such 
scheme. 

(iV) No serious attempt was made by the 
Police to arrest Rash Bihari Bose and he was 
allowed to escape. 

It appears that before making his searches 
at Delhi, Mr. Petrie obtained an order from 
the Chief Commissioner authorising the Post 
Master to intercept letters addressed to certain 
persons and to make them over to him. On 

the 17th February, the letter, Exhibit P-33, 
dated Lahore, 14th February 1914, addressed 
to Abad Bihari. was handed to Mr. Petrie 
and the latter, in consequence of a statement 
made to him by Abad Bihari, telegraphed 
the same day to Mr. btead, P. W. No. 36, at 
Lahore, directing the arrest of Dina Nath 
and Rash Bihari Bose, who was “believed 
to be staying with Dina Nath.” Exhibit P-33 
purports to have been written by one ’M. 
8.” but was really sent by Dina Nath. It runs 
ns follows:— 

‘‘Dear Brother, 

“Na.mastjn. 

Yours of the 12th instant to hand. 1 
am glad to inform you that your friend has 
come here. He reached here yesterday morn¬ 
ing safe and sound. His all letters should 
he sent to my address. There is no need of 
your coming here now. More in my next. 
Please remit money at your earliest con¬ 
venience. Yours sincerely, 

“M. 8.” 

The friend” referred to is Rash Bihari Bose 
and M. 8.’ ’ was the nom-dc- plume used by 
Dina Nath when corresponding with Abad 

Bihari (cf. Exhibit P-34). From Mr, 
Petrie’s evidence it is quite clear that he was 
informed by Abad Bihari that the letter 
came from Dina Nath and that Rash Bihari 
Bose was “the friend,” ar.d from the 
purport of the letter Mr. Petrie must have 
concluded that Rash Bihari Bose was staying 
with Dina Nath. On receipt of Mr. Petries 
telegram, which was in cipher, Mr. Stead 
(P. W. No. 36) on the 17th February 
ordered Dina Nath’s house to be searched 
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and had Dina Nath arrested on the 18th. 
Rash Bihari Bose was not at Dina Nath’s 
house and it was not until the 20th February 
that Mr. Stead received reliable information 
that Rash Bihari Bose had been in Lahore. 
When he received that information, he 
examined the accounts of the Kashmir 
Boarding House and being satisfied that 
his information was correct, at once 
endeavoured to effect the arrest of Rash 
Bihari Bose who had, however, fled from 
Lahore as soon as he heard of the search of 
Dina Nath s house. After reading this 
evidence, l can find no ground for supposing 
that Mr. Stead was deliberately conniving 
at Rash Bihari Bose’s escape or that he 
made no serious effort to arrest him. More¬ 
over, if jt was intended by the Police that 

Rash Bihari Bose should escape, why did 
Mr. Petrie in his cipher telegram expressly 
direct his immediate arrest? 

Both Mr. Petrie (P. W. No. 5) and Mr. 
Denham (P. W. No. 203) have sworn 
positively that they never heard of Hash 
Bihari Bose till February 1914. Mr. Petrie 
heard his name for the first time from Abad 

Bihari on the 16th February, and Mr. 
Denham when he received a telegram 
relating to the house searches at Delhi. It 
is incredible that these two officers should 
have remained in entire ignorance of the 
existence of the man had he really been 
a spy in the employment of their Depart¬ 
ment. 

The sole foundation for this ingenious theory 
is that when His Excellency the Viceroy was 
staying in camp at Dehra Dun in July 1913, 
after the bomb outrage at Delhi, Rash Bihari 
Bose was introduced by one Dr. Mookerjee 
to Deputy Superintendent Shushil Chandar 
Ghose (P. W. No. 202 ) who, on a subsequent 
occasion, in July 1913 asked Rash Bihari 
Bose about arrivals and departures of 
stranger Bengalis,” but got no real infor¬ 
mation from him. Dr. Mookerjee is a 
well-known resident of Dehra Dun and as 
he had told the Deputy Superintendent 
that Rash Bihari Bose was well acquainted 
with Bengalis and could v be relied upon, it 
is not surprising that the Deputy Superin¬ 
tendent tried to get information from him. 
This is far, however, from saying that Rash 
Bihari Bose was a spy in the employ of the 
C. I. D. As a matter of fact, Rash Bihari 
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Lose made Aj } i£ ■ a cqtra intake-' 

ship with the Deputy Superintendent which 
was valuable asset to him, and enabled him 
to pose as a loyal and respectful citizen. He 
informed Atul Chandar Uhose (P. W. 
No. 17ti), the Manager of Tagore Villa, that 
he was on visiting terms with the Deputy 
Superintendent, and supplied him with 
information about the movements of 
Bengalis; he made himself prominent at 
a public meeting at Dehra Dun held for the 
purpose of denouncing the attempt on the 
Viceroy’s life; and lie even told the witnessSho- 
liindra Nath Chatterjee (P. W. No. 18d) that 
lie possessed a Police pass which enabled him 
to go into the Viceroy’s camp. The defence 
frequently referred to this pass as if its grant 
t‘> Rash Bihari Bose had been proved, where¬ 
as the sole evidence as to it is the statement 
ot this witness S. N. Chatterjee who, however 
says that all he knew about it is what Rash 
B.han Bo.-e told him, he himself having never 
seen it. But whatever object Rash Bihari 
Bose may have had for ingratiating himself 
with Deputy Superintendent Shushil Chandar 

Chose and for posing at Dehra Dun in 1913 
as that ©fiber's friend and a loyal and trusted 
citizen, there is no evidence to support the 
theoiy that he was in fact a Police spy. 
Mr. Denham has deposed that, so far as this 
case is concerned, Shushil Chandar Ghose lias 
had nothing whatever to do with the 
investigation, and it lias not been shown that 
Rash Bihari Bose was known to any officer 
subordinate or superior, who took part in 
that investigation, nor was any such officer 

1,1 cross-examination on the point. 

\ui) I he paper which formed part of the 

^ I « w.spaper and 

in the piece used for the cap there is a 

reieience to a resolution passed by the Tali 

Jolt San Milaui at Calcutta on the 28th 

December 1. 13. Deputy Superintendent 

bhushii Chandar Ghose deposes that Radi 

Bihari Bose visited him at Calcutta on the 

2 bth or 29th December 1913 and we are 

asked to infer that it was Rash Bihari Bose 

who brought with him from Calcutta a 

newspaper containing an account of the 

aforesaid meeting and used part of it for 

making the bomb cap which he secreted in 

the room Z” of Amir Chand’s house. 

Mr. Denham (at page 29S of the record) 
states that two newspapers, the “Bengali 5 ant} 
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the “Amrita Bazar Patiika” of the 30th 
December 1913 issue, contained passages of 
the resolution exactly the same as on the 
paper of Exhibit 15” (the ?ap), and we 
find from the evidence of Mr. Petrie (at page 
57) that the tin in which the bomb cap was 
concealed was wrapped in a piece of 
newspaper and that this piece was taken 
from a copy of the * Amrita Bazar Patrika” 
bearing date 20th November 1913. It is 
hardly likely that Rash Bihari Bose was 
travelling about with iiles of the “Amrita 
Bazar Patrika” upon him, nor is it suggested 
that he was in Calcutta on the 20th Novem¬ 
ber 1913, and I think it far more probable 
that the person who made the cap was a 
subscriber to that paper and had copies of 
it lying about in his house. At all events 
there is nothing in this fact to support the 
suggestion that the cap must have been made 
by Rash Bihari Bose, and could not have 
been made by Amir Cliand or Abad Bihari. 

(ic) Puran Singh (P. \V. No. 181) deposes 
that in 1913 he travelled in the same 
railway compartment with Rash Bihari Bose 
and that he (the witness) complained to Mr. 
Mercer that Rash Bihari Bose had put 
‘ impertinent questions” to him about his 
movements, ‘ just like a policeman.” The 
inference we are asked to draw is that 
Rash Bihari Bose was acting as a spy for the 
C. I. D. and endeavouring to find out all he 
could about the witness. But there is 
absolutely nothing to show that Puran Singh 
was ever suspected by the Police or that they 
were keeping a watch upon his movements. 
On the other hand, he is the “Beloved 
Puran” of Exhibit P-14 (a) and an 
intimate friend of Amir Cliand; he knew 
the witness J. M. Chatterjee and also 
Hardyal, and he was told by Chatterjee that 
he (Chatterjee) had become a disciple of 
Hardy al. It may be that Chatterjee 
mentioned his name among those of other 
disciples of Hardyal to Rash Bihari Bose 
and that the latter, who apparently lost no 
opportunity of getting acquainted with 
Hardyal’s disciples, hoped to enlist him also 
as a member of the conspiracy, and with this 
object in view was importunate in the ques¬ 
tions he put to him. 

('*) A similar remark applies to Rash 
Bihari Bose’s anxiety to discover from the 
witness Chatterjee the names of Hardyal’s 

disciples. This occurred in 1909 or 1910, 


and even the defence do not suggest that so 
long ago as that Rash Bihari Bose was in 
the employ of the C. I. D. On the other 
hand, if he has been so many years in that 
employ and engaged in finding out important 
scraps of information about every one with 
whom he came into contact, it is impossible 
to believe that Mr. Petrie and Mr. Denham 
would have known nothing about so useful 
and so ubiquitous a spy. 

(ri) The last ground is that the prosecu¬ 
tion have produced a photograph, Exhibit 
P-118, of Rash Bihari Bose ; but as they 
have not shown how they became possessed 
of it, tlie inference is that the latter gave 
it to them for the purposes of this case. 
I think the explanation of the Additional 
Sessions Judge, that this was an oversight 
on the part of the prosecution, is far mure 
probable, and that it is just as likely as 
not that the photograph was found in Rash 
Bihari Bose's house or in that of his 
relation Shrish Chose, at Chandarnagore, 
when Mr. Denham searched those houses in 
March 1914. 

It appears to me that the theory pro¬ 
pounded by the defence had nothing to 
support it, except improbable surmises and 
unjustifiable inferences. On the other hand, 
in addition to the express denials of Mr. Petrie 
and Mr. Denham, there are many facts which 
tell strongly against this theory. 

In the first place, it is not explained how 
the Police spy, who had wormed himself into 
the confidence of Amir Chand, could, without 
the gravest risk of detection, make his way 
up to the top storey of his friend’s house, 
enter the room “ Z, ” which was generally 
kept locked, and there secrete the biscuit 
tin containing the bomb cap and the bottle 
of petrol (Exhibit P-lfc) which was found 
standing up. The witness Sultan Chand, 
P. W. No. 201, liis mother and other ladies 
lived on this top storey and according to 
Amir Chand, the key of the room was kept 
either by Sultan Char.d’s mother or an old 
servant named Raghu. How, then, did Rash 
Bihari Bose who, as Amir Chand would - 
have us believe, was an entire stranger and 
was visiting him for the first time at the 
end of January 1914, manage to get up to 
this room ( n the top storey, unlock the door, 
conceal the tin and bottle and then success¬ 
fully make his way down again to his own 


Vol. XXVIII] 

BALMOKAND V. EMPEROR 


INDIAN CASES 


7S7 


room h Would it not have been far easier 
or him and much more effective to conceal 
the articles in the room actually occupied 
hj Amir Chand himself at a time when 
Amir Chand was not in the house ? On 
the other hand, if it was Amir Chand or 
Abad Bihari. or both, who had made the 

bomb cap or had received it for safe keep- 

in?, the locked mom at the top of the 

house, which was hardly ever entered hy 

any one, would naturally suggest itself as 

the safest and most convenient place in 

which to keep so compromising and danger- 
ous an article. 

In the »e,r‘ place, there are certain 
tetters on the record which are quite in¬ 
consistent with Abad Biharis and Amir 
Chand s assertions that they met Rash 
-Biliari ilo.se for (lie first time in January 
or lehr nary 1914, and that till then they 
Juul no knowledge of him. The letters J 
refer to are the following 

“ 9 ( Exhibit P-33.—The letter, dated 

Lahore. 14th February 1914, ” from Dina 

Aath to A had Biliari, the terms of which 

1 have given above. This refers to Rash 

Bihan Bose who is spoken of as “ your 
friend. 

( 2 ) It*x 1111 )it P-34.— Another letter, from 
Dina Nath to Abad Bihari, dated Lahore, 

. h February 1914.—Here, again, reference 
is made to * your friend ” and Abad Bihari 
is informed that his friend has received his 
letter and intends to stay in Lahore for 

three or four days after which he will go 
direct to him. 


As regards Exhibits P-33 and 34 , Abad 

Bihari in his written statement professes 
to know nothing about their writers or their 
contents. Hina Hath swears that he wrote 
them, and if his is a lie, why did not 
Abad Bihari explain how such letters came 
to be addressed to him ? They were written 
at a time when Dinu Nath was at liberty 
and under no apprehension of arrest, so 
it cannot be said that he was induced by 
the Police to write them for the purpose 
of implicating Abad Bihari, and, as a matter 
of fact, until he received Exhibit P-33 from 
the Post Office at Delhi, Mr. Petrie had 
no knowledge that Bash Bihari was at 
Lahore while, according to Mr. Stead, 
the Lahore Police did not find out that 
Rash Bihari Bose was in Lahore until the 


20th February. If then Dina Nath did not 

write these letters, who did and for what 
purpose r 

(3) Exhibit P 35—This is a letter which 
has been proved by the evidence of Mr 
Iroup (P. ^ N Kl 2 ) nild Bala Da 11 jish 

,, ', No ' 10 .' j ! 1(1 be 111 ^‘e handwriting 

nt Rash Bilflri Rose. It was sent by 

registered post, addressed to A1 ad Bihari 

and was intercepted in the Post and Landed 

over to Mr. Petrie. It bears date lbtl, 

rebrnary, begins with the words “Dear 

Brother, ” acknowledges receipt of a letter 

dated 14th from Abad Bihari land as to 

this, compare Exhibit P-34), and is 

couched in terms which would be mysterious 

or unintelligible, except to a friend with 

whom the writer was on somewhat intimate 

terms. Would a comparative stranger under¬ 
stand, for example, the words *' After keep- 
mg in hand Rs. 100 for our business, will you 
be able to spare another equal sum for 
tiem. It would be most advantageous if 
you can do that, as they are having a very had 
time there. Of course, if it can’t be helped, 

it does not matter and you need not trouble 

yourself for that. ” The prosecution sug¬ 
gest that, the meaning of the passage is 
that Rs 100 were to be k°pt for the pur- 
poses of the "Delhi-Lahore Conspiracy and 
that another Rs. 100 were, if possible, to 
be contributed towards the fund of the 
Bengal conspiracy. This suggestion may or 
may not be correct ; but it is difficult to 
believe that the writer would use such 
cryptic language if the letter were ad- 
dressed to a mere acquaintance and com- 

rAr. 4 t 'T£ Rr - Final, y> "’e have the 
fact that Rash Bihari Bose intended to leave 

JJelhi by the early morning train on Feb¬ 
ruary the 3rd, but was stopped by a tele- 
gram (Exhibit P-100) sent by Dina Nath 
irom Lahore at 7 r. jr. on the 2nd Feb¬ 
ruary 1914 and addressed to Abad Bihari 
It is proved, and indeed admitted, that on 
the 2nd iebruary 1914 a ticket from Delhi 
o Lahore, via Bhatinda, was purchased 
by Amir Chand ; that this ticket was not 

used and that on the 3rd February, Amir 

Chand applied to the Railway authorities 
for a refund of the amount paid by him 
He explains that he had intended to go 
to Lahore on the date mentioned to visit 
Rai Bahadur Gangs- Ram, but that he missed' 
ms traip and bad (in consequence of other 
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engagements) to give up all idea of tin's 
Visit Rai Jinliadnr Ganga Ram was not 
called as a witness to corroborate Amir 
Cl.and s statement, l.ut it is, of course, not 
impossible tliat Amir Cl,and bad not in¬ 
formed him of the intended visit. At the 
Mine time, knowing that be was pressed 
for time, it is J.arlly likely that Amir Cliand 
wou d undertake a long jour.fey to Lal,o )e 
on the mere cbance of finding R-,i Bahadur 
Canga Earn at borne. On f be of l.er band, 
it is proved beyond all doubt that Dina Natl, 
did actually stop Rash Bilnri from coming 
to Lahore on the 3rd February, and be explains 
in Ins evidence that be did so because be 

S- R t fri'" „ 1,6 U " Safe f< ”' a Generali 

like Rash Bihar. Hose to he seen in Lahore so 
soon after the distribution of “ Liberty » 
leaflets u, January 1914. The reason whv 

Amir Cliand and A bad Bihari disclaim all 
knowledge of Dina Nath’s action „„ this 
occasion is obvious, when we remember why 

visit Va to ,!l lSh HoS °' S 

v.s t to Lahore was deferred. Personally 

I have not the slightest doubt that Ainir 

Chand and A had Bihari were fully aware 

of the reason for Dina. Nath’s notion and 

realised as Keenly as he did the danger Rash 

B.han Bose would run if he arrived at Lahore 
at so critical a time. 

1 aking, then, all these facts into considera¬ 
tion, and seeing l.ovv slender is the found,i- 
t.on upon wl„ (; h the defence theory is based 
I have no hesitation in holding 11,at thme is 

no giound for suspecting that. Rash Bihari 
Bose was a Police , PV ,i . 

of the C. i. I)„ while there nr, 

reasons for accepting the contention for \h 0 

prosecution that he was an intimate p,dil,, ,l 

fncMid of the various accused persons -md i) 

active leader of the conspirators. ‘ ' ° 

n tins connection and before 1 pass on 
think it right to refer, and [ do so wifi. 

pleasure, to the repeated disclaimers hv tl 

learned gentlemen, who appea,"d for it 
accused persons, of a^v 111 f<•»,f; i '* 

..»i 

' h ' n ;: «'“»»,<i»i.v ,t...„< ,i;' 

investigation ,n this case. u a ° 

f} r ’ Sen » ^ Ir * Baghnr.ath Sal ai Mr \ 

Mr. G, I., n,;,, J 

impartiality of Al ( . sms h J 1 '** IU!( 

Sfcad, and on more flan,’ 1>l ‘" , ’ an ' a,1<1 
the learned Counsel repudl^'X £ 


that any one of those officers had - consciously 
been guilty of malpractice or unfairness. 
I be learned Counsel deemed it necessary at 
times to suggest flint the Police liad been 
ovei zealous or culpably negligent in the dis. 

• | • ^ in no instance did 

they impute want of good faith to the three 
officers in question, and criticisms of the 
latter's proceedings was strictly confined td 
the suggestion that their subordinates bad 
skilfully misled them and had, in their 
absence and without their knowledge, resorted 
to those devices for concocting evidence 
winch, despite the efforts of their superior 
office's, Inspectors and Sub-Inspectors of 
Police are traditionally supposed to employ. 
Jn my opinion, there is no justification wlmt- 
ev< 1 in this case for such insinuations against 
the subordinate Police officers. On the 
contrary, 1 am satisfied that the investigation 
ni these proceedings, which was of a parti¬ 
cularly difficult and tryine character, was 
conducted throughout. by all the Police 
officers concerned with conspicuous ability 
flnd con)mendnbio fftimess, 

( D My learned colleague in his order has 
dealt in groat detail with the case of each of 
the accused persons and has, with clia.acter- 
istic lucidity of expression, given the reasons 
tor the conclusions arrived at by him. With 
those conclusions I am in entire accord, and 
it is, therefore, not necessary for me to do 
more than to add one or supplementary re¬ 
marks as regards each individual case. 

(1) Aim! Bthnns cane. („)_Abnd Bibari 
is a y.mng man of great intellectual ability. 
Be stood second in the 1st division of the 
iun,ab University B. T. Examination. 

1 here is, therefore, no inherent improbability 
1,1 ),na Nath’s statement that he was the 
au y ,< ? r ° r f t,,G May and July “Liberty”leaflets. 

(/,) 1 hat he was directly concerned in 

1 ie matter of the various “Liberty” leaflets is 
prn\ed by the fact that, no le c s than 22 copies 
7 t,u ‘ November leaflets [Exhibit lii (6)],and 
oi> copies of the “CLM” leaflets [Exhibit 18 
0 ) J were found in In's box at Amir Chand’s 
iiouse Lseo Exhibits P-22 (o) and (6), and 

that he presented copies of the 
July, November and “OAl” leaflets to the boy 
Sultan Chand (P. W. No. 201, see page 293, 
line 2.:>). It is further to be noted as a fact, 
entirely opposed to the theory that these and 
other incriminating articles were placed in 
Abud Bihari’s box by Basil Bihari or some 
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other Police spv, that the copies of the Nov¬ 
ember and OM” leaflets were given to 
Sultan Chnnd by A bad Bihari so lat 2 * as 
February 19 L4 (page 294, line 27). Sultan 
Chand is, it is true, an approver, but. there 
is no conceivable reason, nor has any been 
assigned, why he should give false evidence 
against his own adoptive father, Amir Chand, 
and the latter’s intimate friend, Abad Bihari. 

(r )—In the said box was also found Ex¬ 
hibit P-20 (n) described as a “ Poison 
Manual.” It is not too much to say that 
this is a document of the most atrocious 
character, and it is futile to argue that a 
person who kept such a document in his 
possession is an inoffensive, amiable student 
of a gentle disposition. It is certainly a 
striking coincidence that the studious Abad 
Bihari and that highly respected educational¬ 
ist” Amir COiand, who were living together 
for so many years, are found to be connected 
with literature which openly advocates 
murder, Abad Bihari being in possession of 
a vast number of Liberty” leaflets and of this 
abominable Poison Manual,” while Amir 
Chand is tho admitted author of that incite¬ 
ment to wholesale murder printed as Ex¬ 
hibit P-23 ' M), which was also found in 
Abad Bihari’s box. 

( d ) —Abad Bihari, in his written statement, 
asserts that he met Rash Bihari Bose for the 
first time in January 1914, but I have already 
referred to Exhibits P-33, P-33 (n), P-34 and 
P-35 as furnishing proof that the two were 
intimate friends of some standing and not 
mere casual acquaintances. 

(e) —Finally, there is the significant ad¬ 
mission by Abad Bihari (see page 307, 
line 50) that he can suggest no reason why 
Dina Nath should have invented this long 
story against him.” I agree, therefore, with 
my learned colleague, the Additional Sessions 
Judge, and the Assessors that the guilt of 
Abad Bihari has been fully established. 
There is no extenuating circumstance to be 
urged in his favour and he has very properly 
been sentenced to the extreme punishment 
awardable for the crime of which he has been 
convicted. His appeal is rejected and the 
sentence of death is confirmed. 

(2) Amir Oh mid's case —My learned col¬ 
league’s order has dealt exhaustively with 
this man’s case. The Assessors were 
unanimous in finding him guilty and there 


can, I consider, be no doubt that he was one of 
the principals in the conspiracy. His 
learned Counsel laid great stress upon the 
reputation he enjoyed among respectable 
D -l!ii resi lents as a philanthropical edu¬ 
cationalist of blameless character. But 
Canon Allnutt (P. W. No. 107) deposes that 
so long as 1907 or 1993 he had to warn 
Amir Chand, who was then a master in the 
Mission College and School, that he must 
desist from attending political meetings 
undm- pain of dismissal, and Mr. S. K. Rudra 
(P.\V\ No. 110) states that for tlm last eight or 
ten years he had lost touch with him and that 
on asking him the reason why they did not 
see more of each other, Amir Chand informed 
him their business lay in different direc¬ 
tions. This evidence per s* only tends to 
show that Amir Chand had taken to “politics,” 
but the true character of the man is disclosed 
wh*n we refer to Exhibit P-23 (M) to which 
I have already made reference, and when we 
remember that it was to him that HardyaTs 
disciples were handed over; that Abad Bihari 
was his intimate frmml; that Rash Bihari 
Bose was admittedly staying with him in his 
house in January and February 1914; that 
Rum Lai aud Sultan Chand were being 
brought up by him as seditionists; that he 
took an active part in the preparation of the 
'Liberty” leaflets of November 1913, and 
that a bomb cap was actually found in a 
locked room in his house. 

I agree that this man has fully earned the 
capital sentence. His appeal is accordingly 
rejected and the sentence of death confirmed. 

(3) Bui raj's case .—It has been satifactorily 
established that this appellant was a mem¬ 
ber of the conspiracy and was actively con¬ 
nected with the distribution of the “Liberty” 
leaflets of tlie 3rd and the “OM” issues. I 
have no doubt, moreover, that his visit to 
Khushi Ram’s house at 10 r.m. on the 19th 
February 1914 (at a time when Dina Nath’s 
cousin, Ram Saran, was also present) had 
reference rather to the affairs of the conspiracy 
than to a sudden desire to borrow a book 
from Khushi Ram. It is amply proved that 
Rash Bihari Bose was staying with Khushi 
Ram in February 1914 and the probability is 
that Balraj’s visit was made at so unusual an 
hour with the object of discussing what had 
happened to the arch conspirator. My 
learned colleague has set forth in detail his 
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reason for finding that Balraj had joined the 
conspiracy by November 1913 and I agree 
with his conclusions. At the same time it is, 

I think, open to some doubt whether Balraj 
joined the conspiracy before the commission 
of the Lahore bomb outrage in May 1913. I 
see no reason to doubt Dina Nath's evidence 
as to his meeting Balraj at Nabha House in 
July or August 1911 and being introduced to 
him by Rash Bihari Bose, but perse this 
evidence does not show that Balraj was at 
that time a member of the conspiracy, as 
Dina Nath expressly states that the conver¬ 
sation that ensued was of an ordinary kind.” 
This would hardly have been the case had 
Balraj been at the time one of Rash Bihari 
Bose’s disciples. As a matter of fact, the 
sole piece of evidence upon which the prose¬ 
cution can base their allegation that Balraj 
joined the conspiracy before the 17th May 
1913 is the letter addressed by him to Bal- 
m ok and (Exhibit P-119). This letter is 
admitted by Balraj and bears date, 23rd 
May, morning G a.m.” Both Mr. Ross Alston 
and Mr. Beechcy are agreed that it was 
written in 1911, about one month before 
Bilmokand’s marraige took place, but 
while the former contends that its language 
necessarily suggests that Balraj and 
Bilnmkand were members of a criminal 
conspiracy, Mr. Beechcy urges that it 
was a perfectly innocent letter written with 
the object of dissuading Balmokand, who 
was seriously ill at the time, from 
contracting a marriage tie. 1 have 
carefully considered the terms of the 
letter and the arguments addressed to 
ns upon its real meaning. It is unquestionably 
a document open to grave suspicion and 
Balraj’s explanation of the mysterious 
language used by him is by no means convinc¬ 
ing, especially in view of the fact that Dr. 
Rim Qopal (D. W. No. 2) who was then 
treating Balmokand did not find him to be 
suffering from consumption. Before passing 
on, I might here note that the Additional 
Sessions Judge is in error in assuming 
that this letter was written in May 1913 (see 
page 31, last line but, one). But while I 
concede that the equivocal language of the 
letter lends support to the prosecution 
theory, I am not prepared to hold that 
it necessarily implies that Balraj had 
joined the secret society in May 1911. It is 


susceptible of a more innocent construction as 
it is just possible that Balraj’s florid language 
had no deeper or more sinister meaning 
than that now ascribed to it by him and his 
learned Counsel, and its intention may have 
been simply and solely to dissuade bis friend 
from entering into a marriage which would be 
irrevocable and might lead to lifelong 
misery. It is also possible that Balraj, 
though not himself a member of the 
secret society, was aware that bis friend 
had joined it and was on this account 
urging him to refrain from marriage. While, 
therefore, I agree that the letter creates 
grave suspicion against Balraj, I think that 
there is an element of doubt and that 
Balraj is entitled to the benefit of that 
doubt. I am much influenced in arriving at 
this conclusion by the fact that when some 
two or three months later Rash Bihari Bose 
introduced Balraj, at Nabha House, to 
Dina Nath, be did not attempt to discuss 
with them wlrnt were euphemistically 
termed 'political matters.*’ By that time 
Dina Nath bad thrown in bis lot with 
Rash Bihari Bose, and the latter, as we 
find from the evidence, lost no opportunity 
of impressing his very advanced views 
upon those whom he had (in Dina Nath’s 
language) already tested.” Had then 
Balraj also joined his party before that 
meetimr, I have no doubt that Rash Bihari 
Bos°’s conversation would not have been of 
*an ordinary kind.” 

1 agree, therefore, with my colleague 
that it is not clearly proved that Balraj 
was a member of the conspiracy prior to 
the date on which Ram Padarath was 
murdered, and, for reasons already given 
by me above, I think bis punishment must 
be limited to the period of rigorous 
imprisonment proscribed by section 115,Indian 
Penal Code. Balraj’s appeal is, therefore, 
accepted pm tmito and his sentence reduced 
to one of seven years’ rigor-ms 
imprisonment. This is the maximum sentence 
awardable under that section, but I 
agree that no lesser sentence would be 
adequate. 

•1. HilnwkawTs case .—This appellant 
was, in my opinion, one of the most 
prominent and active members of this 
conspiracy and I have nothing to add 
to the reasons given by the Additional 


INDIAN CASES. 


791 


Voi. XXVIII] 


BALMOKAND V. EMPEROR. 

Sessions Judge and my colleague for 
convicting him of the offence charged and 
for inflicting the extreme penalty. The 
Assessors also were unanimous in their opinion 
that lie was guilty. His main defence 
consisted in the alibis set up by him in 
order to prove that he was not in Lahore 
(1) on the 12th October 1912, when the 
Agarwal Ashram meeting was held; or (2) 
in October, when according to Dina Nath 
two bombs were made over to him for safe 
keeping and Dina Nath and A bad Bihari 
paid him a visit, in order that the latter 
might take away one of the bombs to 
Delhi; or (3) in November 1913 when 
Dina Nath is alleged to have consulted 
him about the distribution of the third “Li¬ 
berty” leaflets. These alibis have been fully 
discussed by the Additional Sessions Judge 
and my colleague and T agree with them that 
the pleas have not been substantiated. 

Balmokand’s appeal is accordingly 
rejected and the sentence of death is cop- 
firmed. 

5. The case of Han want Sahai .—This 
appellant is a Kaisth of Delhi, aged about 
or 82, and a distant relation of 
Hardy a 1. He was originally a clerk in 
the Delhi and London Bank at Delhi, 
but left in 1907 or 1908 and since 
then appears to have been engaged in silk 
and other trade. His learned Counsel 
described him in argument before us as 
a piece-goods merchant.” Very unfortunate¬ 
ly for him Hardyal appears to have taken 
special interest in him and his affairs (see 
Exhibits P-32-C, dated “Oxford, April 14th, 
1907” and P-32 N-2 which, though un¬ 
dated, must have been written, as the last 
line show’s, when Hardyal was in India in 
190?0 ; to have carried on a more or less 
continuous correspondence with him, and 
to have been indebted largely to him for 
monetary assistance at various times in the 
years 1910, 1911 and 1912. But his train¬ 
ing was to be “gradual” (Exhibit P-32-H), 
and until we come to the later correspondence 
in 1913, there is very little to be urged 
against the advice which Hanwant Sahai 
received frexn Haidyal. No dcubt, in P-32-N, 
he is told that tl e “Swaiaj ’ c f Alklalad 
is gord,” aid we lave it firm Hr. Sandjs 
(P W. No. 153), that this news paper has 
ceased to exist, its various editors having 

teen convicted of sedition, Ent tie letter 


was apparently written in 1908 and there 
is nothing to show that at that time the 
tone of the paper was seditious, and apart 
from the advice to read this newspaper, 
Ha^dyal’s teaching, as set forth in his 
earlier letters to Hanwant Sahai, was 
directed mainly to a boycott of Govern¬ 
ment and of Government service (see P-32 
N-2, P-32-H and P-32-J.). 

So far, then, as the letters belonging to 
Hanwant Sahai (which are included in the 
Exhibit P-32 series and were found in the 
bouse of Rad ha Mohan) go, there is little, 
if anything, to suggest that at any time 
during the period covered by them (1907- 
1912), Hanwant Sahai was in any way 
connected with this conspiracy or on terms 
of intimacy with Amir Chand, Abad Bihari 
or any other of the accused persons. The 
utmost that can be said of him during 
this period is that he w r as a relation and 
pupil of Hardyal and was being taught to 
avoid Government servants and Government 
service, to eschew the career of a Pleader 
as “the worst of all evils” (P-32-J), and 
to prefer making money by begging to earn¬ 
ing it by honest labour. 

In April 19 L3 shortly before the time 
when Abad Bihari, Balmokand and Dina 
Nath were occupied in the preparation of 
the first series of “Liberty” leaflets, we 
find Hanwant Sahai at Lahore where he 
was staying for a few days with L. Panna 
Lall Mathur (P. W. No. 138), Professor 
of Philosophy in the Islamia College, Lahore. 
I see nn reason whatever to doubt the 
general truth of the evidence given by 
Fazl Karim (P. W. No. 87), who was then 
a student in that College and deposes that 
he met Hanwant Sahai at Mr. Panna Lai’s 
house on several occasions and that the 
latter told him that people should be taught 
“ their glorious past” and urged to achieve 
national independence, the means employed 
being the formation of a secret society 
comprising three groups, one of which was 

to be in charge fo terrorising by means 
of bombs. ’ Fazl Karim’s evidence is sub¬ 
stantially corroborated by that of Abdul 
Kadir (P. W. No. 89), and if it is true, 
as I believe it in the main to be, it shows 
that Hanwant Sahai’s political views had 
by April 1913 become pronounced and ex¬ 
treme. It is also proved by the evidence 

of Dina Nath, Fazl Karim, JJwateg A\ 
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(P. W. No. 90) and Maulvi Hakim Ali (D. W. 
No. 4 for Hanwant Sahai) that in May 1918 
Fazl Karim received a packet of ‘Liberty” 
leaflets. The prosecution allege Hint this 
packet was sent to Fazl Karim for posting 
up in the Islamia College and for dis¬ 
tribution among the students of that in¬ 
stitution and that it was upon the suggestion 
of Hanwant Sahai that Fazl Karim was 
selected for this w< rk. If such were the 
case, there can be no doubt that Hanwant 
Sahai must be held to have become a member 
of the conspiracy prior to the bomb outrage 
of May 17th, 1918, in the Lawrence Gardens, 
and that by this action on his part lie 
had shown an active participation in the 
work of the conspirators. 

But while Hanwant Salmi's conduct 
undoubtedly gives rise to suspicion, there 
is no proof on the record that it was he 
who suggested the name of Fazl Karim, 
or that he was at tlie time a member of 
the conspiracy. On the other hand, the 
evidence, so far as it goes, seems to suggest 
the contrary. In the first place, Dina Nath, 
who was certainly one of the ringleaders, 
had not then seen or heard of Hanwant 
Sahai nor did he meet him at Lahore in April 
1918, and in his evidence he fells us dis¬ 
tinctly that it was Balnmkand who mentioned 
Fazl Karim as a suitable person for the 
distribution of the leaflets. It may be 
urged that Balmokand oblained the youth’s 
name from llamvant Sahai, but here again 
there is the difficulty that it is not shown that 
at this time Balmokand knew Hanwant Sahai. 
Abad Bihari, a resident of Delhi, probably did, 
but it is not Abad Bihari but Balmokand 
who instructs Dina Nath to send the parcel 
to Fazl Karim. Again, Dina Nath (page 17, 
line 12) is quite positive that it was 
days before the May examination that he, 
Abad Bihari and Balmokand met and 
decided to prepare and distribute the 

leaflets. The examination commenced on 
May the 5th and accordingly this meeting 
must have taken place on or about, fhe 
15th or 16th April, and Mr. PnnnaLnl, 
whose evidence I see no reason to doubt is 
dear that Hanwant Sahai left Lahore on 
the 11th April, two days before the “Prize¬ 
giving” (see page 22(3, line 28). It is p <>s- 
sible, of course, that there was some earlier 
preliminary discussion among the conspirators 
about the preparation of the leaflet, but 


Dina Natli does not refer to any such, and so 
far as his evidence goes, we must take it that 
the first conversation on the subject took 
place at this meeting. 


Furthermore, it is evident from the ad¬ 
mission made by Fazl Karim and from the 

i ^ 

book and documents found in the rooms 
when searched that as a student he was 
interested in politics and somewhat notorious 
for liis extreme views. Among the docu¬ 
ments and books referred to were included 
a work on Yoga Philosophy” and one on 
u Revolution and Inspiration” and a proscribed 
newspaper called A1 Islam.” In the cir¬ 
cumstances it is quite possible that Balmo¬ 
kand bad beard of or about him from other 
persons and considered him a suitable youth 
for the purpose of distributing the leaflets. 
But in the absence of any evidence to show 
that Balmokand got Fazl Karim’s name 
from Hanwant Salmi or that the latter 
was at that time in any way connected with 
the conspiracy, I do not think we are 
justified in inferring from the conversations 
that Hanwant Salmi had with Fazl Karim 
that Fazl Karim's name was suggested by 
Hanwant Salmi to Balmokand and that as a 
fact, Hanwant Salmi had knowledge at that 
time of the intended issue of the “Liberty” 
lea fief s or of their contents. In all probabili¬ 
ty the draft was prepared by Abad Bihari 
some days after Hanwant Salmi's departure 
from Lahore. 


I would, therefore, give Hanwant Sahai 
the benefit of the doubt and bold that he 
is not. shown to have joined the conspiracy 
prior to the date when R un Padarath was 
murdered in the Lahore Gardens. 


But [ see no reason whatever to differ from 
the Additional Sessions Judge's finding that 
Hanwant Salmi was at one time a member 
ol tin* conspiracy, and tlmt be joined it 
wdh full knowledge that it was formed tor 
flie pmqv se of committing and abetting 
murder and that a murder lmd actually 
been committed in pursuance of it^ policy. 
AH the earlier correspondence with Hardyal, 

^hich was more or less of an innocent nature 
(the Exhibit P-82 series), was kept in tlie 
house of llamvant Salmi's neighbour Radhft 
Mohan and found there by the Police. His 
correspondence with Hardyal, subsequent to 
- lay 1918, is of a far different character and 
shows that Hanwant Salmi was then known 
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to Hardyal as ready and willing to take an 
active part in tne work of the conspiracy 
[see Exhibit P-23 (A), dated 4th Sep¬ 
tember 1913, a letter from Hardyal asking 
Han want Sahai to assist in extending* the 
circulation of the newspaper which was to 
be published and which was subsequently 
published under the name of the Ghadr; 

Exhibits P-2I- 03, P.24-04 and P-177 are 

specimen copies of tin's newspaper]. We 
find further from this later correspondence 
(which it is to he noted was found in 
A bad Bihari’s box in Amir Chand’s house) 
that Hardy a 1 had decided that Hanwanfc 
Sahai was to join him in America in 
March 1914, obviously for the purpose of 
assisting him in the publication of the 
Ghadr and in his efforts to terrorise the 
Government of India and Europeans in 
this country [see Exhibits P-23 (A) and 
P-23-D. J.]. But before leaving India 
Han want Sahai is “to finish the chief 
work’’ which he has to do there, namely, 
to appoint such correspondents in the 
(Native) States as may always send true 
facts re the administration of those places,” 
and also separate agents for distribution”. 
[P-21 (D. J.)]. He is, moreover, to send 
addresses to which this newspaper (i. e. 
the Ghadr) is to be sent” [Exhibit 
P-23 (A)]. These and other documents 
belonging to Han want Sahai were found, 
as I have remarked, not in the house of 
his neighbour, Rad ha Mohan, but in Abad 
Bihari’s box at Amir Chand’s house and 
were obviously being kept there foi« him. 
In this connection it is a somewhat striking 
coincidence that H irdyal’s letter asking for 
addresses was found in the box of Abad 
Bihari, the same conspirator who supplied 
Dina Nath with the list of ad .1 nesses to 
which the November “Liberty” leaflets were 
to be sent (see page 22, lines 43-52). 

Mr. Beecliey argued, apparently in all 
seriousness, that Han want Sahai was a 
respectable piece-goods merchant” and that 
the one and only object of his intended 
visit to America was to “sell curios” and 
to form agencies there for his business. 
This is also H in wiot Sahai’s own explanation. 
But the explanation is palpably absurd. 

If he was g eng on his own business, why 
should Hardyal give him instructions as 
to when he was to leave India ? “it is my 


intention that you should start from there 
in the month of M arch and come here ” 

[Exhibit P-23 (A)l; “I shall send you full 

instructions for coming here, but not now. 
You should remind me about the month of 
March...You will live with me” [Exhibit 
P-23 (D. J.)]. Why, moreover, is a business 
man who proposes to visit America for the 
purpose of selling curios and of establishing 
agencies to pass some of his time as “a 
labourer, whether he needs it or not” 
because by living with labourers he wil 
acquire new experience and new thoughts ?” 
And what is the necessity for such a 
person to “continue the study of French 
which is very necessary” [Exhibit P23 
(A) jP He is also informed that it is “very 
necessary” for him to read Tausing’s 
Principles of Economics” and Bliss’ “Ency¬ 
clopaedia of Social Reform,” a course of 
reading which can hardly be regarded as 
essential for the successful sale of curios. 
Han want Sahai’s explanation is in fact 
ridiculous and there can be no possible 
doubt that it was under the orders of 
Hardyal that he was to go to America in 
order to assist Hardyal in the work of 
furthering the aims of the conspiracy in 
India. In my opinion, though there is some 
doubt as to whether Hanwant Sahai joined 
the conspiracy before the 17th May 
1913, there is ample evidence on the 
record to show that at some time later that 
year he became actively associated with 
Abad Bihari and Amir Chand in India 
and with the work carried on in America 
by Hardyal for incitement to mutiny 

and murder in this country; and that 
he then joined the conspiracy with full 
knowledge of its aims and objects. As 
my learned colleague is prepared to accept 
my conclusions, Hanwant Sahai’s appeal 
is accepted to the extent that his sentence 
is reduced to seven years’ rigorous imprison¬ 
ment (sections 120-B and 115, Indian 
Penal Code). 

C). Basant Kumar Biswas ease .—All three 
Assessors were satisfied of the guilt of this 
appellant, and the Additional Sessions 
JiKkm and my colleague have, after full 
consideration of the evidence on the record 
and of the arguments urged on his behalf 
by his learned Counsel, t given conclusive 
reasons for agreeing with the opinion 
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expressed by the Assessors. I myself have 
no doubt whatever of bis guilt and my 
only surprise is that the Additional Sessions 
Judge refrained from inflicting the capital 
sentence which this appellant so thorough¬ 
ly deserved. As stated by my col¬ 

league, we had the appellant brought up 
before us and we found it impossible to 
accept the description of him given by the 
Additional Sessions Judge. In appearance 
lie i s by no means a mere youth, and bis 
age, as given at page 301 of the record, 
was 24 in July 1014. Abad llilmri and 
Balmokand were stated to be 25 years 
old in that month, and there is, tins, 
no great difference between their ages 
and his. He did not strike us as being 
in any way ‘ physically less developed than 
might he expected 1 ’ of a man of his age, 
nnd we are not informed on what ground 
the learned Judge assumed him to he less 
than normally developed mentally. He 
may not he the social equal of Balmokand, 
Abad Bihari and Amir Chand, but that 
fact in no wise extenuates the part that 
he took in causing the murder of Rani 
Padarath and in the other proceedings 
connected with the conspiracy of which he 
was so important a member. Nor is it 
correct to assume that he was acting under 
the influence of that ’dominating persona¬ 
lity," Rash Bihari Bose, as the latter (so 
far as we know) was not in Lahore when 
the conspirators made arrangements for 
the commission of the dastardly outrage in 
the Lawrence Hardens. In that crime he 
took, and took voluntarily and readily, 
a most prominent part, and a few months 
later brought to Lahore two more bombs 
obviously intended for the purpose of killing 
more persons. In these circumstances it 
is idle to urge that as he was not admitted 
to the fall dignity of membership of the 
committee, ’ but was treated ’more as a 
tool than as a colleague,” lie is deserving of 
leniency. This is a very dangerous doctrine 
and would, if accepted, palliate the offence 
of every hired assassin. The learned Judge 
admits that “lie knew perfectly well what ho 
was doing,” and in the circumstances there 
was no possible justiliration for not award¬ 
ing to him the punishment meted out to 
Abad Bihari, Balmokand nnd Amir Chand. 
Hi appeal is rejected and the application 
for enhancement of sentence preferred by 
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the Local Government is accepted, the result 
being that, in lieu of the sentence of trans¬ 
portation for life, I3.i;ant Kumar Biswas is 
hereby sentenced to death, 

7. The case of Char an Das .—The Assessors 
were of opinion that this man was guilty of 
the offence charged against him, but the 
Additional Sessions Judge acquitted him on 
the ground that it was not so clear that 
the confession made by him to Mr. Shaw, 
Magistrate, first Class, was ‘absolutely volun¬ 
tary and spontaneous” so as to justify its 
acceptance in evidence, and that in its 
absence there was no sufficient proof that 
he was a member of tlie conspiracy. My 
learned colleague lias dealt very fully with 
this case and I need say no more than that 
I am in entire agreement with him in 
holding that the confession, though subse¬ 
quently retracted, is true, was made volun¬ 
tarily and is open to no material objection. 

I also agree that quite independently of the 
confession there is ample evidence on the 
record to justify a verdict of guilty.” The 
appeal of the Local Government under sec¬ 
tion 117, Criminal Procedure Code, is ac¬ 
cordingly accepted; and, setting aside the 
acquittal of Cliaran Das, we convict him of 
the offence charged against him, under sec¬ 
tions 120-B, 302/109, Indian Penal Code, 
and sentence him to transportation for 
life. 

Before concluding l must briefly advert t 
a matter which Mr. Broadway under in¬ 
structions from the Local Government 
brought to our notice at the close of the 
hearing. In its issue, dated 23rd October 
1014, a newspaper called “India” republish¬ 
ed, under the hending^Delhi Sedition Trial,” 
a letter from a correspondent signing him- . 
self Onlooker,” which appears to have 
been originally published on the 17th 
October 1014 in a paper called “The New 
Statesman.” In this letter the findings of 
the Additional Sessions Judge are adversely 
criticised; the evidence of the approve* 8 
said, judicially speaking,” to have be*, 
insufficient “to hang even a cat on;” and 
the action of the Police in arresting, and 
of the Committing Magistrate in not releas¬ 
ing on bail, certain of the accused persons 
who happened subsequently to be acquitted 
by the Additional Sessions Judge, is severely 
animadverted upon. The writer further 
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asserts that some persons were harassed 
from day to day until they agreed to give 
evidence for the prosecution,” and makes 
other similar allegations against the Police. 

The judgment of the Additional Sessions 
Judge was delivered on the 5th October 1914 
and it is obvious, both from that fact and from 
the letter itself, that at the time when it was 
written, the writer had before him merely 
a Reuter cablegram giving the results of 
the learned Judge’s findings and the sen¬ 
tences awarded to the various accused 
persons whom he convicted, and that he did 
not consider it necessary to defer his cri¬ 
ticisms until he had had an opportunity of 
reading the judgment. The letter, in 
fact, is a somewhat puerile and prejudiced 
attempt of a partisan, ignorant of law and 
procedure, to vindicate his friends, and, so 
far as its author is concerned, might well be 
treated with contempt. But there was no 
possible excuse for the editors of the two 
papers, whose publication of cilia letter at a 
time when the case was still sub jndice (as 
even on the absence of appeals by the convicts 
the three capital sentences had necessarily to 
come before this Court for confirmation) 
amounted to a gross violation of the accepted 
canons of respectable journalism. We can 
only regret our inability to do more than 
to express, in the strongest terms possible, 
our disapproval of this action on their part. 


CALCUTTA HIGH COURT, 
Criminal Appeal No. (>34 of 1914. 

November 5, 1914. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Beachcroft. 

HARE KRISHNA alias IIARI MISRA— 

Accused—Appellant 

versus 

E M PE ROR—Res pox dent. 

Pcn .7 1 Code ( Act XLV of I8«0j, **. 1330, 34 8—Direct 
evidence disbelieved, effect of - Conviction, legality of. 

It is a dangerous precedent to convict a man on 
evidence of people who are found to be untruthful 
without any corroboration, i p. 790, col. 2.] 

. Appeal against the conviction and sentence 

of the Sessions Judge of Cuttack, 


Babus Dasarathi Sanyal and Debendra 
Narain Bhattacharya, for the Accused. 

Mr. Sultan Alnned, Deputy Legal Remem¬ 
brancer, Bihar and Orissa, for the Crown. 

JUDGMENT. 

F^tcher, J. The appellant before us 
Hare Krishna alias Hari Misra was tried 
along with three other persons before the 
learned Sessions Judge of Cuttack with the 
aid of Assessors for having committed 
certain offences under sections 348 and 
330, Indian Penal Code. The Assessors 
came to the conclusion that none of the 
accused was guilty. The learned Jud-e 
agreeing with the Assessors with regard to 
three of the accused, acquitted them but 
disagreeing with the Assessors with regard 
to the appellant before us convicted him 
and sentenced him to undergo IS months’ 
rigorous imprisonment. This is the interpreta¬ 
tion placed by the learned Judge on the 
opinion of the Assessors. It may, however, 
be said that in the opinion of one of the 
Assessors, as would appear from the record 
all four accused werj guilty of wrongful 
confinement. The appellant before ns is a 
young man aged about 20 years who is 
sari to be a student apparently studying 

Sanskrit with a view ultimately to becom- 
mg a pandit. 

1 lie case is really an extraordinary one 
on the evidence, because the learned Judge 
has disbelieved all the witnesses in the 
casm In fact he described them as liars of 
varying degrees. But he lias selected 
without any corroboration at all certain 
passages from the evidence which he 
believed to be the correct story; and on 
his own estimate as to whether that story 

“ *1™ , or r lmt he has convicted the 

appellant before us. 

Now, m a case like this it is obvious 
that opinions of Assessors are entitled to 
considerable weight They are gentlemen 
of the neighbourhood, knowing the language 
and habits of the people. Their opinion 
was that a portion of the case was no 
proved as against any of the accused As 
regards the remainder of the case it may be 
that they differed in their opinions. 

n jT°'o n e he T° ry 'Til is alS0 a ” ^traordi- 
< 5 e. luo of the accused, namelv 

Kunja and the appellant before us were 
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uncle and nephew living together jointly. 
The two other accused, Radha Gobinda and 
Krista, were also members of a joint 
family. These two families were apparently 
on terms of intimate friendship; and the 
story told is that certain alterations, were 
being made in one of the rooms in 
the house of one of these two families 
and that the two complainants Nur¬ 
sing and Moni, were engaged in doing 
certain excavation ; and on the /tli 
May last, it is alleged, Nursing, one of the 
complainants, found in the course of his 
work a small earthenware vessel which 
was believed by llari to contain treasure. 
The men at midday are said to have been 
kept from going to take their usual bath 
and refreshment and later on in the day 
they were alleged to have been tortured by 
having crowbars, which had been heated, 
placed against various parts of their skin. 
One of them is said to have been incapa¬ 
citated for a certain length of time. That 
shortly is the nature of the complaint. The 
medical evidence certainly shows that there 
were some marks upon these two complain¬ 
ants. But the difficulty on the medical 
evidence is, again that it does not altogether 
corroborate the story of the witnesses 
whom the learned Judge has stated to he 
liars ; because the medical evidence is that 
these injuries on the bodies of the two com¬ 
plainants had been caused not less than 72 
hours before the time when the doctor s^w 
them. As a matter of fact these injuries, 
if the story told is a true one, had been 
caused considerably less than 72 hours before 
they were seen by the doctor. Of course in 
an ordinary case one might not pay much 
attention to the opinion of a doctor on a 
matter like that. But when the direct 
evidence is disbelieved by the Judge or 
rather whim the witnesses who gave the 
direct evidence were disbelieved by the Judge, 
it is a matter of importance that the 
medical evidence tends further to throw 
doubt, upon the story as told by the witnesses. 
The other witness, who is said to corrobo¬ 
rate in part tlie story told by the com¬ 
plainants, is the wife of Moni, Kamali. She 
again was believed not to he a truthful 
witness by the learned Judge. Personally, 
I do not remember over having seen a man 
convicted on evidence of the nature of 
what the learned Judge describes as that of 


liars without any corroboration at all. It 
seems to me a dangerous precedent to con¬ 
vict a man on evidence of people who were 
found to be untruthful without any corrobo¬ 
ration. 

I think under the circumstances the case 
is much too doubtful for us to support the 
conviction passed solely on evidence of this 
nature and we ought to allow the appeal of 
the accused and set aside the conviction and 
sentence passed up in him. 

Beaciickoft, J.—I agree that the convic¬ 
tion based on the evidence of persons, the 
greater part of whose evidence has been 
found to be false by the learned Judge, can¬ 
not be sustained, especially in view of the 
great delay in lodging information, a delay 
for which no adequate explanation has been 
given. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 604- of 1914. 

December 22, 1914. 

Present: - Mr. Justice Rattigan and 
Mr. Justice Seott-Smith. ' 

K HE M SINGH —Convict—Appellant 

versus ? 

EMPEROR— Prosecutor—Respondent. 

Anns .-'<•/ (a [ of 1878), *$. 19, 20—Clihavi 

concealed in loin-cloth — Attending fair — Conviction 

undoes 20. 

Wii 'i\ at a largely.attended fair, where extra Police 
are sent on account of the large crowd, n person is 
found in unlawful possession of any ‘arms’ which he 
has taken the trouble to hide or conceal in his 
waist-band or loin-cloth, he ‘has done an act men¬ 
tioned in clause (/)’ of section 10 of the Anns Act ‘in 
such a maim m* as to indicate an intention that such 
an act may not 1)' known to a public servant* within 
Hr' meaning and for the purposes of section 20 of 
the said Act. I p. 707, col. 2.] 

.11 

Appeal from an order of the District 
Magistrate, Amritsar, dated the 16th Julj 
1914, convicting the.appellant. 

Mr. (V obin l Pam, for the Appellant. 

ORDER. 

Rxttioan, J .—(October 9 th, 1914.)—The 
appellant, Khem Singh, Jaf, aged 30, 
has been convicted by the District 
Magistrate, Amritsar, of an offence under 
section 20 of the Indian Arms Act, 
lS/S, and has been sentenced to seven years,' 
rigorous imprisonment. From his conviction 
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and sentence he has, through his Counsel, 
Mr. Gobind Ram, appealed to this Court. 

The appellant is a resident of Kasur 
Tahsil in the Lahore District and admittedly 
a person from whom security for good 
behaviour has been taken under section 110, 
Criminal Procedure Code. The order of the 
District Magistrate sets out very clearly the 
facts as alleged by the prosecution witnesses 
(the Police constable, Munshi Ram, the 
lambardar , Bishen Singh, and the sherbat 
seller, Gujar Singh) and the defence set 
up by the appellant, and it is unnecessary 
for me to recapitulate the statements of the 
witnesses, especially as Mr. Gobind Ram 
did not seriously challenge the truth of the 
prosecution evidence. According to appel¬ 
lant, the charge against him is due to 
the.fact that a female relative of his prefer¬ 
red a complaint against Inspector Amir Ali 
(Munshi Ram’s superior officer) in November 
19ll. But the Inspector deposes that he 
had no personal knowledge of this complaint, 
and as the complaint was summarily 
disposed of on the very day on which it was 
presented, there is every reason to credit 
the Inspector’s statement. Furthermore, 
the story told by the defence witnesses is 
inherently improbable, as it is not likely that 
a Police constable would select a crowded 
spot as suitable for the purpose of arresting 
an innocent person and in the presence of a 
large number of witnesses, of foisting upon 
his person a cliliavi -head produced openly 
from his own pocket. Mr. Gobind Ram, 
seeing the hoplessness of attempting to 
substantiate the truth of the defence story, 
confined his argument to the legal question 
whether upon the prosecution evidence, the 
conviction under section 20 of the Act could 
be sustained. 

According to the prosecution witnesses, 
the appellant was carrying in his hand a 
dang (or stick) which had had all the 
knots planed off and the latter fact aroused 
the suspicions of Munshi Ram, Police 
constable, who wished to examine it. The 
appellant thereupon ran off, but was eventu¬ 
ally arrested and on being searched, was 
found to have a cMuri-head concealed in 
the loin-cloth which he was wearing. 

Mr. Gobind Ram argues that upon this 
evidence, the conviction should have been 
one under clause (/) of section 19 of the 


Act, and that it could not be under section 20 
of the Act; and in support of this argument, 
he ladies upon a Single Bench ruling of this 

Court in Criminal Appeal No. 82b of 1913. 
I have referred to that ruling and find that 
it is certainly an authority in favour of the 
learned Counsel’s argument. I also observe 
that in that case the learned Government 
Advocate, who appeared on behalf of the 
Crown, stated that he could not support the 
conviction under section 20 of the Act. 

With every deference, however, I feel it 
difficult to accept that decision. It seems to 
me that when a person is in unlawful 
possession of any “arms” and that he has 
taken the trouble to hide or conceal those 
arms in his waist-band or loin-cloth, he 
has done an act mentioned in clause (/) 
in such a manner as to indicate an intention 
that such an act may not be known to a 
public servant,” within the meaning and for 
the purposes of section zO of the Act. To 
parry a chhavi openly is the act punishable 
under section 19 (/); to carry it concealed 
on one s person, so that a public servant may 
not discover it, appears to me to be an 
offence under section 20. This question 
was not discussed in Criminal Appeal No. ^10 
of 1913, but I note that the learned Judge 
(Johnstone, .).), who disposed of that appeal, 
bad apparently no doubt that in somewhat 
similar circumstances, the conviction under 
section 20 of the Act was good in Jaw. In this 
last-mentioned case I find that the very same 
District Magistrate, who tried the present 
case, awarded each of the five accused persons 
five years’ rigorous inprisonment for the 
offence under section 20 , and as in that 
case it was amply proved that the accused 
persons were assembled in a body in order 
to commit dacoity, tbe offence was necessarily 
of a more serious character than that with 
which I am dealing. This Court, however, 
held that a sentence of five years (to run 
concurrently with a similar sentence under 
section 402, Indian Penal Code) was sufficient 
punishment and in the circumstances I 
Avould hold myself that a sentence of three 
or four years in the present case would meet 
the ends of justice. In view of the decision 
in Criminal appeal No. S2G of 1913 and of 
the learned Government Advocate’s admission 
in that case, I am of opinion that the ques¬ 
tion whether the conviction under section 20 
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of tlie Act is sustainable should he decided 
hy a Division Bench and 1 refer it accord¬ 
ingly. L would only add that upon the 
merits L hold that the prosecution evidence 
is true and that the sole questions referred 
to a Division Bench are: (1) whether upon 
that evidence the appellant has been rightly 
convicted under section 20, and (2) what 
sentence should be awarded to appellant. 

JUDGMENT.—The facts of this "ame and 
the points referred to the Division Bench are 
fully set forth in the order of the referring 
Judge, dated the 9th October 1914. The 
first question is whether the offence com¬ 
mitted by the appellant comes under section 
20 of the Arms Act. Besides the previous 
cases discussed in the referring order we have 
referred to the following: — 

(1) Criminal Appeal 500 of 1914. in 
that case a chhaci was found concealed in 
a man s house and the lower Court convicted 
the accused of an offence under section 20 of 
the Arms Act. This Court held, relying upon 
a case reported as Crown v. Jr/' (1), that he 
could not be convicted under section 20 
because though the possession was furtive it 
could not bo held that the concealment was 
with tin* intention on the part of the accused 
that his possession should not be known to 
any public seivant as defined in the 
Indian Penal Code. The case reported as 
('mint v. A*" (l), is a Full Bench one 
from the Court of the Judicial Com¬ 
missioner, Sind. in that case certain fire 
arms were found in the possession of the 
accused w ho had concealed them in a heap 
of straw in order that the visitors to his 
house should not see them. The Court 
remarked as follows:— The possession was 
no doubt furtive, but it is not every act of 
furtive possession that is penal under first- 
paragraph of section 20. The possession 
must be furtive as against public servants, 
railway servants, or public carriers, and such 
cases would generally occur where arms 
were being illicitly imported or transported. 
It is probable that the accused concealed the 
fire arms in order that visitors to bis bouse 
should not see them and give information 
against him, but such a concealment would 
not fall under the first part of section ^O. 
There is no reason to suppose that t he accused 


(1) 9 Cr. L. J. 209; 1 S. L. lb is. 



anticipated a search of his bouse by a public 
servant, and if he bad, be would probably 
have buried the tire arms.” The facts of the 
present case are clearly distinguishable from 
this and from those of Criminal Appeal No. 
500 of 1914; for in the present case the 
chhari was found concealed on the appellant's 
person and not in his house. 

(2) Criminal Appeal No. 478 of 1913. In 
this case the appellant was sentenced to five 
years' rigorous imprisonment under section 
20 of the Arms Act and his appeal was 
rejected by this Court. The question at 
issue in the present appeal does not appear 
to have been argued before the Court in that 
case. 

Now coining to the present case we find 
that the appellant was in possession of the 
chhaci at the Aina teas fair at Tarn Taran. 
The fair in question is very largely attended 
and extra Police are probably sent there on 
account of the large crowd. U nder the circum¬ 
stances we consider the presumption is that 
the appellant concealed the chhaci about his 
person in order that his possession of it should 
not bo known to. the Police. We do not 
think it necessary to lay down any general 
Tide as to what cases fall under section 20, 
ami what cases under section 19 of the 
Indian Arms Act. Every case must, in our 
opinion, be decided on its own facts; and 
having regard to the circumstances of the 
present case we consider that the conviction 
under section 20, part I, was fully justified. 
Mr. Gobi ml 11am, for the appellant, urges that 
the provisions of section 25 as to searches 
were not complied with in the present case 
and that the search was illegal. Section 25, 
however, refers to searches of houses or pre¬ 
mises occupied by suspected persons, and not 
to searches of persons. Even if the starch of 
the appellant was illegal it does not make 
any difference to the fact that he was in 
illegal possession of arms. 

The sentence of seven years is no doubt 
a very heavy one, but the appellant is a man 
of very bad character. He has been pre¬ 
viously convicted of offences under sections 

414 and 457, Indian Penal Code. In 1908 

lie was bound over to keep the peace under 
section 107, Criminal Procedure Code, and in 
1910 be was bound over to be of good 
belnwiour under section 110 of the Code. He- 
is, therefore, a thoroughly bad lot and he was 
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probably in possession of the clihavi for the 
commission of some serious crime. We, 
therefore, are not disposed to interfere with 
the sentence and we dismiss the appeal. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Criminal Reference No. 174 of 1914. 

September 9, 1914. 

Present: —Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Teunon. 

EMPEROR —Appellant 

versus 

SURATH and otu ers—Accused. 

Criminal Procedure Code (Act V of 1898,1, ss. 208, 
4 58— Session case—Inquiry bejore Magistrate — Summon¬ 
ing oj witnesses on date oj committal—Proper procedure. 

In an inquiry before a Magistrate preliminary to 
commitment to Sessions, the fact that an application 
was made on the date on which the accused was 
committed to the Sessions for the summoning of 
further witnesses, introduces no conditions which 
show that the provisions of section 208 of the Code 
ot Criminal Procedure have not been observed. 

JUDGMENT. 

Jenkins, C. J.—This is a reference to 
the High Court by the Sessions Judge of 
Purnea under section 438 of the Criminal 
Procedure Code, and the suggestion is that 
the law as prescribed in section 208 of 
the Criminal Procedure Code has not been 
observed. That view has been supported 
before us by Mr. Chowdhuri, who has 
cited in support of it a decision Jn Emperor 
v. Muhammad Hadi (l). That case does 
not purport to go beyond the decision on 
which it is based, that is to say, the 
decision in Queen-Empress v. Alnnadi(2). But 
in fact it does enlarge the rule laid down 
in that case in so far as it applies the 
rule in the earlier case, which was limited 
to witnesses produced, to witnesses whom 
the accused might be prepared to produce, 
and this enlargement is in conflict with the 
express terms of section 208. I cannot 
myself see that the Magistrate has in any 
way failed to observe the provisions of that 
section. It is not suggested that he did 
not hear all the evidence produced before him, 

(I) 2^ A. 177; A. w. v. ( 1 903) 215; 1 Cr. L. J. 357. 

w 20 A. 264; A. W. N. (1898) 52. 


and that is all that is required by 

the first paragraph. The fact that an 

application was made on the date on which 

the accused was committed to the Sessions 

for the summoning of further witnesses, 

appears to me to introduce no conditions 

which show that the provisions of that 

section had not been observed. It is 

important to notice that what was sought 

was that the Magistrate should allow 

reasonable time for filing documents and 

summoning witnesses. On that the Magistrate 

made the order that the accused are 

committed to the Court of Session to-day, 

no further adjournment can he allowed.'” 

1 he application, therefore, was obviously too 

late, for the commitment had been made. 

More than that, I think, in the circumstances 

of tin’s case, that the accused is not 

deserving of any great sympathy because 

an application could have been made at 

once to the Court under section 215 for 

the quashing of the commitment if the 

circumstances permitted it. But instead 

of doing that the accused waited until 

the case was called on at the Sessions 

and took this point a month after the 

event. In my opinion we ought not to 

uphold this reference and we direct the 

Sessions Judge to proceed with the trial of 
the accused. 

Teunon, J. —I agree. 

Reference not accepted. 



Criminal Revision Petition No. 1154 

of 1914. 

September 9, 1914. 

J'menJ:— -Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Teunon 

SAROJBASIN1 DEVI—1st Partv 

— P ETUI ONER 

versus 

SRIPATI CHARAN CHOWDHURY and 
others’—2nd Party—Opposite Party 

Criminal Procedure Code (Act V of 1898 ) \V 
137— Nuisance— Conditional order—Objection-lp ^ 
procedure—Magistrate's duty. J I toper 

Where a Magistrate made a conditim.nl i 
under sectiou 133 of the Code of Criminal i dCr 

to remove any unlawful obstruction from* n l dur ° 

b ; » d „p,-SfLip rc 



800 


INDIAN CASES. 


[1915 


SAROJBASINI I>EBI V. SRTPATI CHARAN. 

Held, that the provisions of section 137 (1) must he 
observed and that the Magistrate should take evidence 
in the matter as in a summons case ■and should not at 
once drop the proceedings’. 

In such a case it is open to the Magistrate to 
consider, when that evidence is taken, whether 
there is a complete answer to the case against the 
opposite party or whether this is not a proper case 
where the parties should be referred to the Civil 
Court for the purpose of determining a matter which 
for some reason or other the Magistrate considers 
that he cannot decide. 

Bahus Du sarat hi. Sani/al and Deberalra 
Kath Bhattachariee , for the Petitioner. 

Pa bus Atnh/i C ha ran Bose and Divijendra 
Nath Mukhcrjce, for the Opposite Party. 

JUDGMENT. 

Jknkins, C. J.—The proceedings which 
are called in question by the Rule now 
under consideration, arise out of action 
taken by the Magistrate under Chapter X 
of the Code of Criminal Procedure. Section 
133 provides that whenever a Magistrate of 
the qualifications there described considers, 
on receiving a Police report or other 
information and on taking such evidence, 
if any, as lie thinks tit, that any unlawful 
obstruction should he removed from any 
way used by the public, he may make a 
conditional order of the nature described 
in the section and may call upon the 
person affected to appear before himself 
and move to have the order set aside or 
modified. Here it appeared to the 
Magistrate that there was a public nuisance 
coming within tho terms of that section 
and the nature of the nuisance was an 
unlawful obstruction of a way used by 
the public. He accordingly made a conditional 
order. The person affected undoubtedly 
appeared and showed cause, but notwith¬ 
standing that the Magistrate has allowed 
the proceedings to drop, without following 
the procedure prescribed by section 137, 
clause (1). it is this omission on the part of 
the Magistrate that has led to the Rule 
being granted calling upon the opposite 
party to show cause why the order 
complained of should not he set aside and 
such other and further order made as to 
this Court might seem lit. 

AVe have been assured that there are 
a large number of cases which aro in 
the direction of sanctioning what the 
Magistrate has done, though even the 
authorities do not go quite the length that 
he has. Rut whatever may have been 


decided, we cannot escape from the words 
of the Legislature until we are told by 
some higher authorities that we must. 
The Legislature in the event that has 
happened has directed that the Magistrate 
shall take evidence in the matter as in a 
summons case, and in so far as he has failed to 
do that, lie has not performed the duty cast 
upon him by law. It appears to me that 
the Rule is rightly conceived. 

It is said that it is open to the Magistrate 
to consider whether the claim by the 
opposite party in derogation of this asserted 
public right affords an answer or not. 
But in deciding that section 137 must be 
followed; we in no way deprive the opposite 
party of his right to show that the terms 
of section 133 do not apply or say that 
the Court should not apply them in the 
particular circumstances of the ca.se, either 
by reason of real doubt as to the applica¬ 
bility of the section or otherwise. All we 
have to say is that the Magistrate having 
taken such measures as make the provisions 
of section 137 applicable, those provisions 
must be observed. 

Therefore, wo must make the Rule 
absolute and direct the case to go back 
to the Magistrate in order that he shall 
take evidence in the matter ns in a summons 
case in the manner provided by section 
137. It will be open to him, as I have 
indicated, to consider, when that evidence 
is taken, whether there is a complete answer 
to the case against the opposite party or 
whether this is not a proper case where 
the parties should be referred to the Civil 
Court for the purpose of determining a 
matter which for some reason or other the 
Magistrate considers that he cannot decide. 
But in saying that 1 do not wish to 
encourage the idea that the Magistrate 
should endeavour to escape from dealing 
with matters which legitimately fall within 
his jurisdiction. 

There is one further matter that has been 
pressed upon us. It is that these pro¬ 
ceedings are in some measure barred by the 
doctrine of res judicata. We aro not satisfied 
that there is any room on tho facts of 
this case for tho application of this 
doctrine. 

Ttx.NOX, J.—1 agree. 

liulo made absolute. 
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UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Sk cond Civil Appeal No. 331 of 1911. 

November 13, 1914. 

Present :—Sir G. W. Shaw, Kt., J. C. 

MI SAW BWIN— Plaintiff—Appellant 

versus 

NGA SAN NYUN— Defendant—Respondent 

Buddhist Laic—Suit for hare divorce, maintainability 
of — Partition. 

According to the Buddhist Law of divorce, a suit 
for bare divorce would not lie. [p. 801, col. 2.] 

The Privy Council ruling in Maung Pe v. Lon Ma 
Gale, II Ind. Ca«. 497; 6 L. B. R, 18; 15 C. W. N. 766* 
8 A. L. J. 739; 14 C. L. J. 15; 13 Bom. L. R. 465: 21 
M. L. .T.t74P ; 38 C. 629; (1911) 1 M. W. N. 397; 4 Bur. 
L. I. 153; 10 M. L. T. 479, does not affect the decision 
in Nga Chit Nyo v. Mi Myo Tu, 8 Ind. Cas. 477; U. B. 
R. (1910) I, 30. [p. 802, col. 2.] 

Mr. 0. G. S. Pillay , for the Appellant. 

Mr. J. N. Basu, for the Respondent. 
JUDGMENT.—Plaintiff-appellant sued 

for divorce on the ground of the defendant- 
respondent’s misconduct. The original 
plaint was written by a petition-writer and 
prayed for bare divorce. At the first 
hearing plaintiff appellant having obtained 
the assistance of an Advocate applied for an 
adjournment in order to file an amended 
plaint, the Advocate no doubt being aware 
that a suit for bare divor 2 e, according to the 
ruling of this Court in Nga Gh't Nyo v. Mi 
Myo ru (1), would not lie. Plaintiff-appellant 
accordingly filed an amended plaint. This 
was not very well expressed, but I thin 1 * 
it was intended to contain a prayer for 
divorce with partition. In paragraph 4 the 
plaintiff said that in view of the defendant’s 
misconduct, she was entitled to divorce 
either according to the method of divorce 
where the defendant is in fault, or according 
to the method of divorce by mutual consent,” 
and in paragraph 5 that there was joint 
property according to the schedules attached, 
and in paragraph 6, that "if divorce were 
granted according to the method of divorce 
by mutual consent, the joint property should 
be divided equally.” The prayer also ran: 

Therefore the plaintiff prays for a decree 
against defendant for divorce either accord¬ 
ing to the method of divorce where there is 
fault (on the part of the defendant) or 
according to the method of divorce by mutual 
consent, together with costs.” The amended 
plaint also had annexed to it schedules of 
property and debts. 

(1) 8 Ind. Cas. 477i U. B. R. (1910) I, 30. 


All this seems to indicate clearly an 
intention to claim partition according to the 
rule of Buddhist Law applicable to the parti¬ 
cular circumstances of the case. If the 
Township Court had any doubt on the point 
it ought to have required the plaintiff at once 
to amend the plaint. 

The defendant-respondent in his written 
statement admitted that there was joint 
property as alleged by the plaintiff-appellant 
though he denied some items, and filed a 
schedule of his own. 

The Additional Judge of the Township 
Court framed two issues both badly expres¬ 
sed:—(1) “Is there any fault on the part 
of defendant to entitle plaintiff to a decree 
for divorce” and (2) “are the schedules 

piesented by the plaintiff and the defendant 
true? 

The first of these issues shows that the 
Additional Judge had not grasped the 
principles of the Buddhist Law of divorce 
as explained in the rulings of this Court. 
It ought, of course, to have been —was there 
any fault on the part of the defendant to 
entitle plaintiff to a decree for divorce with 
partition as in ihe case where the defendant 
is the offender (that is, where the whole 0 f 
the joint property goes to the plaintiff), and 
then there ought to have been another issue: 
was there any fault on the part of the 
defendant to entitle plaintiff to a decree for 
divorce with partition as in the case of 
mutual consent [the rule applicable where the 
fault is less serious as in the case of Nga Pye 
v. Mi Me (2)]. The plaintiff might still 
have sued for a divorce with partition, resign¬ 
ing all the property to the defendant in the 
case where there was no fault on the part 
of the defendant [Mi Kin Lat v. Ba So (3)], 
But she did not ask for this. 

The Township Court found that there was 
no joint property and that “therefore a suit 
for bare divorce would lie” and holding that 
there was ill-treatment, granted a decree for 
bare divorce. This finding involved a 
misapprehension of what, as already 
explained, the actual nature of the suit as 
disclosed in the amended plaint was probably 
intended to be, and is not intelligible on 
the face of the pleadings and the evidence' 
or consistent with the rulings already 
referred to. ^ 

2) U B. R. ( 1902-03) II, Budd. Law, Div ft 
(3j U. B. R. (1904-06) II, Budd* Law, Diy, 3, 
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The defendant-respondent appealed to tlie 
District Court on the grounds that according 
to the evidence of both parties, it was clearly- 
proved that there was joint property, that a 
suit for bare divorre without partition would 
not lie, and that the Court of first instance 
was wrong in granting a decree in favour of 
the plaintiff without any fault on defendant’s 
part. The lower Appellate Court citing Nga 
Chit Nyo's case (1) held that a suit for hare 
divorce would not lie, and therefore “follow¬ 
ing that ruling/’ the Additional Judge 
allowed the plaintiff to amend the plaint by 
adding a prayer for partition and directed 
the plaintiff to pay the costs of the appeal. 
The learned Additional Judge, besides failing 
to notice that the amended plaint was 
apparently intended to claim a divorce with 
partition as already explained, allowed 
himself to he misled by the final order in Nga 
Chit X?/n v . Mi Mm Th (1), as given in the 
printed report of the case. He omitted to 
observe that in that case the Courts below 
bad not only granted a decree for divorce, but 
bad decided which rule of partition was to 
be applied, and he failed to observe that 
bis order allowing the plaintiff to amend the 
plaint could not bo a linn 1 disposal of the 
appeal in the present case, where there had 
been no finding as to the method of partition 
to be applied. r J he order, however, as it 
stands is a linal order and it was followed 
by a decree, and, therefore, the present 
second appeal undoubtedly lies in this 
Court. 

The grounds on which the plaintiff-appel¬ 
lant conies here are that a suit, for bare 
divorce does lie according to the ruling of 
the Privy Council in Mating Pc v. Li-n Mu 
C ato (4), and that the lower Appellate Court 
ought to have decided tie appeal on the 

merits and confirmed the decree of the Court 
of first instance. 


On the first point, the learned Advocaf 
for the plaint ill-appellant, as will be evidei 
from what lias gone before, seems to ba\ 
misapprehended the real nature of the plaii 
tiff-appellant’s amended plaint, but be h; 
also entirely failed to appreciate what poim 
were m dispute befoie their Lordships of tl 
Privy Council and what they actually deeidoi 

(4) II I ml. Cus. 407; 0 L U. ]{. 1 S ; ir> e. W. N 7i 
8 A L J. 7u0; 1I C. L. J. 15; 13 Hun. L. 1{ (Jr ‘M ' 
L. J. 74P; :tK c. C2P; (Ibll; ] M. \\, 397 . 4 

T. 153; 10 M. L. T. 479. ’ U ‘* 


If the view which I take of the amended 
plaint in the present case is correct, the ques¬ 
tion does not really arise. But as the 
plaint is not as clear as it ought to be, it 
seems necessary to explain the ruling in 
Mating Pe v. Lon Ma Gale (4) and to come to 
a decision as to whether it affects the 
ruling in Nga Chit Nyo v. Mi Mjjo Tu (1). 

There had been a suit for bare divorce 
which bad proceeded to decree, and the 
successful paity had followed it up by a 
second suit for partition. It was this second 
suit-which was before the T udicial Committee 
of the Privy Council. The plaintiff of course 
maintained that the decree in the first suit was 
a valid one, and the defendant took the ground 
that the first decree being valid, tbe second 
suit was barred by Order 11, rule 2. It was 
not, therefore, the case of either party that 
the first suit was incompetent. »,nd the point 
for determination in the appeal before the 
Privy Council was, whether, assuming the 
first decree to have been valid , the second suit 
was barred by Order II, rule 2. Their 
L udships decided that Order II, rule 2, did 
n >t apply to a case of the kind, and they made 
s me general observations in regard to 
divorce and partition which probably apply 
to most systems of marriage law, but are not 
consistent w ith the peculiar provisions of the 
Burma Buddhist Marriage Law, which were 
explained in Nga Chit Nyo v. Mi Myo Tu (1). 

'1 hose provisions were not brought to the notice 
of the Privy Council. They were not put 
in issue by either party and their Lordships 
did not consider them or come to any deci¬ 
sion upon them. It follows that the interven¬ 
tion of the Privy Council was invoked on a 
point w hi«*h,as explained in Nga Chit Nyo's case 
(0, cannot arise in a suit for divorce between 
Burman Buddhists. This is an unfortunate 
cirmmstai ce for which the parties in the 
Lower Burma case or their Advocates aro 
icsponsible. But the result is that the deci¬ 
sion in Mating Pc v. Lon Ma Gale (4) 
does not aflect the decision of this Court in 
Nga Chit Nyo v. Mi Myo Tu (1). 

the decree of the lower Appellate Court 
is sit aside. 'lhe plaintiff-appellant is 
icquiMd now to amend the azneided plaint 
slightly so as to make it quite clear that she 
is ] laying for divoice and partition, and tlib 
case is remanded under Order XLI, rule 2$, 1 
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read with Order XL!f, to the District Court 
for disposal of the appeal on the merits. 

A certificate will be granted under section 
13, Court Fees Act. 

Costs will abide the final result. 

Appeal alloiced; Case remanded. 


CALCUTTA HrGH COURT. 

Civil Rule Sid No. 1001 of 1014. 

February 1, 915. 

Tresent: —Mr. Justice Sharhuldin and 

Mr. Justice Coxe. 

Babzi GOPAL LAL —Plaintiff—Appellant 

% 

—Petitioner 

versus 

KERANI GOPE and OTH E R S— D E F E N D A N TS- 

Respondents—Opposite Pariy. 

Civil Irocedure Code. (ActV of 1908), O. XXII , r. 9 
—Sufficient cause to be shown—High Con t , discretion 
of, if any—Deceased party, representatives of- -Parte, 
duty of. 

Under Order XXII, rule 9, Cinl Procedure Code, it 
must be proved that the appellant was prevented bv 
sufficient cause from going on with the suit within 
the time allowed by law; otherwise, the appeal once 
abated shall not be revived; and the High Court has 
no discretion in the matter, [p. 803, col. 2.] 

When succession to the estate of a deceased 
person is in doubt, a person litigating with the 
deceased should take every step to bring his represen¬ 
tatives on the record. Tp 80*, col. 1.] 

Syed Hossein AH v. Abdur Rahim, 7 C. W. N. 529, 
referred to and followed. 

Rule against appeal from Appellate Decree 
No. 28fiO of 1910, being an appeal pre¬ 
ferred against the decree of the District Judge 
of Bhagalpore, passed in Title Appeal No. 5 
of 19i0 and dated the 12th May 1910, affirm¬ 
ing that of the iSub-Judge, first Court, Bhagal- 
pore, passed in Title Suit No. 381 of 1909 and 
dated the 31st December 1909. 

Mr. Khurshad Hossein, for the Petitioner. 

Babu Chandra Sekhar Prosad Singh, for the 

Opposite Party. 

JUDGMENT. 

Coxe, J.—This application arises out of 
an appeal preferred by Babu Gopal Lai, the 
plaintiff, against Kerani Gope and others. 
One of the respondents was Babu Lgra 
Mohan Thakur, who died on the 29th Janu¬ 
ary 1914. On the 28th August 1914, the 
plaintiff applied that Mr. F. A. Savi, Babu 
Hem. Ohandra Mitra and Babu Surnj Mohan 

r. • . * * * • ■»* ** 


Thakur, a minor under the guardianship of 
his mother, iSrimuty Sundari Debi Thakurani, 
should be substituted on the record as the 
legal representatives of the said Ugra Mohan 
Thakur. He obtained a Rule from this Court, 
calling upon the opposite party to show 
cause, why the substitution prayed for should 
not be made. Subsequently the minor’s 
name was expunged from the Rule at the risk 
of the petitioner. 

The application of the 28<h August 1914 
was clearly out of time, and it has been 
argued on behalf of the opposite party that 
this Rule must, therefore, be discharged. We 
think, however, that the application is in 
substance an application for an order to set 
aside the abatement of the appeal, as against 
Ugra Mohan Thakur's representatives, which 
took place ipso facto six months after Ugra 
Mohan Thakur died. To succeed the appel¬ 
lant is boui d to show that he was prevented 
by sufficient cause from continuing the suit, 
which clearly means thut he was prevented 
by sufficient cause from taking steps in time 
to avoid the abatement. 

It has been said that we have discretion 
in the matter; but, in my opinion, we have no 
discretion at all. If sufficient cause is proved, 
the appellant is entitled as a matter of 
right to have the abatement set aside; if 
it is not proved, the respondent is equally 
entitled to have the application refused. 

Now, the sufficient cause alleged is stated 
in paragraph 7 of the application which 
runs as follows:— Because the two Wills and 
the appointment of the executors were sub 
judice , your petitioner’s son, Babu Gulzari Lai, 
v\ho looks after the afoiesaid appeal, was 
advised by mvfussil Vakils to wait till any 
decision was arrived at and that, therefore, 
no steps were taken towards the substitution.” 
Evidently this is an extremely vague allega¬ 
tion. The petitioner says that lie learnt of 
Ugra Mohan’s death long after it had oc¬ 
curred. He does not say when he was given 
this somewhat surprising advice by the 
mnfussil Vakils or whether this advice was 
given within the period of six months. In 
the end, as i have already pointed out, he did 
not apply to have the party whose applica¬ 
tion for r rebate succeeded made the exclusive 
representative of Ugra Mohan. The execu- 
tors of both Wills and the minor, who was 
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he beneficiary of one of the Wills, were all 
made representatives, and, I cannot see why 
the petitioner should not have made this 
application as it stands within a month of 
Ugra Mohan’s death. It is clear that the 
filial form of this application was not, as a 
fact, influenced by the decision in the Pro¬ 
bate cases; for the unsuccessful parties in 
those cases, as well as the successful ones, 
were all made parties to it. I think it im¬ 
possible to hold that, when succession to the 
estate of a deceased person is in doubt, a 
person litigating with the deceased need not 
take any steps to bring the representatives 
on the record until that doubt has been 
finally resolved. 

The action which should be taken in such 
a case and which met with the approval of 
this Court, is described in the case of Syed 
IJossein All v. Abdur Rahim (1). In the 
present application, there is really nothing 
whatever to show that the petitioner took 
any steps at all of any kind within six months 
of Ugra Mohan’s death. After that time he 
applied to this Court and obtained a fort¬ 
night s time, but no formal order seems to 
have been recorded and we have nothing 
with respect to that order except a mere note 
by a clerk. We cannot, therefore, feel certain 
that the learned Judges, who passed that 
order, considered themselves to be dealing 
with the matter as coming under Order XXII 
rule 9, so that their decision would be bind¬ 
ing upon us. 

In my opinion, the appellant has not proved 
that he was prevented by sufficient cause 
from going on with this suit within the time 
allowed by law. That being so, the opposite 
party is entitled to a declaration that the 
appeal, which has abated as against them, 
shall not be revived against them. 

The rule will be discharged. 

Sharfuddin, J.— I agree. 


(1) 7 C. YV. N. 529. 


Ihdc discharged. 
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UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 125 of 1914, 

October 19, 1914. ‘ 

Present: — Sir 0. W. Shaw, Kt., J. C. - 
NGA E— Defendant—Appellant 

versus 

NGA AUNG THEIN, minor, by his Guardian, 

NGA THWE— Plaintiff—Respondent, 

Buddhist L 11 v — Inheritance—Eldest son —TFi dow — 
Widow's power —Creditors of widow. 

Whero the Dlmminathats give the eldest son a 
right to one-fourth as against the mother on the death 
of the father they refer to the orasa son, or in other 
words, the eldest capable son. Hence, where all the 
sons are minors, there is no orasa son, and the right 
in question does not accrue, [p. 805, col. 2.] 

With an orasa son, the widow would have full 
power to dispose of the remaining three-fourths, and on 
her death without alienating that share it would come 
down to her heirs. But her creditors proceeding 
against her estate would be at liberty to attach and 
sell it. [p. 805, col. 2.] 

Mr. Latter , for the Appellant. 

Mr. S. Mukerjee, for the Respondent. 

JUDGMENT.—On the 14th May 1913, 
appellant, Nga E, instituted a suit in the 
Township Court against Nga Kaung and 
three minor children of his deceased wife, 

Mi E Me, as Mi E Me's legal representatives 
and by guardian ad litem to recover Rs. 265-8 
on two promissory notes purporting to be 
signed by Nga Kaung and Mi E Me. 

The Court granted the appellant a decree 
for the amount claimed, directing that half 
should be paid by Nga Kaung and half by 
the estate of Mi E Me. This on the 2Sth 
May 1913. 

On the 2nd June 1913, appellant applied 
for execution by the attachment of a house. 
On the 4th June the house was attached 
and on the 5th August following it was 
sold. Meanwhile on the 2nd June 1913, 
plaintiff-respondent by his next friend, Po 
llnve, instituted a suit against his step¬ 
father, Nga Kaung, and his minor brother 
and sister for a share of inheritance, claim¬ 
ing among other things a half of three- 

quarters of the house already mentioned 
which he valued at Rs. 2G0. 

Tlie Township Court excluded the house 
from the estate liable to partition on the 
ground that it was under attachment. This 

on the 30th July 1913. 

On appeal by the plaintiff-respondent 
against the Township Court’s finding- iq 
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respect to the house, the lower Appellate 
Court directed the appellant to be joined as 
a defendant and remanded the case for 
issues to be tried as to whether the house 
was attached for a lawful debt. The Town¬ 
ship Court then joined the appellant as a 
defendant and tried issues, viz., “ for whose 
debt was the house attached ” and “ what 
amount was realized by the sale of the 
house”, and found that the deceased, Mi E 
Me, raised loans jointly with Nga Kaung 
in order to cover the expenses of litigation 
in which Nga Kaung was engaged, and that 
the amount realized by the sale was Rs. 170. 

The lower Appellate Court then moditied 
the Township Court’s decree by directing 
that Nga Kaung and the defendant-appellant 
should pay Rs. 42-8 to the plaintiff-i es- 
pondent as his share of the price of the house. 

The learned Additional Judge’s reasoning 
is not very easy to follow. With an old 
Lower Burma Ruling in his mind instead of 
; Ma Min Tha v. Ma Naw (1), he said that Mi 
E Me had an absolute right to dispose of 
a half-share of the house and consequently 
her creditors would be justified in attaching 
that half-share, but that as regards the 
other half she had only a right to take 
care of it and could not sell it except for her 
children’s benefit : hence as the debt she 
contracted was not for the children’s benefit 
the defendant-appellant could not attach it. 
He then proceeded to say that if Mi E Me 
had left the house intact and without any 
debt, then plaintiff-respondent and his 
brother as children of the first marriage 
would have been entitled to fths of the 
house, but that if Nga Kaung and his son 
were allowed }tli of the remaining half, an 
injustice would be done to plaintiff-respondent 
and his brother. For “ had it not been for 
Nga Kaung’s mischievous acts, plaintiff-res¬ 
pondent and his brother would have got 
fths of the whole house.” He, therefore, 
-allowed plaintiff-respondent the value of fth 
of the house. 

The first point for del erm in at ion is whether 
plaintiff-respondent as the eldest son had a 
right to ft It. If he had, Mi E Me of course 
could not have alienated that fth: and after 
her death the creditors could not attach and 
sell that fth as estate left by Mi E Me. 

(1) U. B. R. (1892-96), II, 561. 


I think it is clear on a perusal of the texts 
contained in section 30 of the Kin Wun 
Mingyi’s Digest, Volume I, that where the 
Dhammntliats give the eldest son a right to 
fth as against the mother on the death of 
the father they refer to the orasa son, or in 
others words, the eldest capable son [see Tun 
Myaing v. Ba Tun (2)]. It follows that where 
all the sons are minors there is no orasa son, 
and the right in question does not accrue. 
That is the case here. Plaintiff-respondent, 
the eldest son, was a minor. 

The next point is as to the right of the 
widow. If the plaintiff-respondent had been 
the orasa , Mi E Me would have had full 
power to dispose of the remaining fths. 
This was laid down"authoritatively in Ma Min 
Thav. Ma Naw(i)> already cited,and the point 
was recently investigated anew and the pre¬ 
vious conclusion affirmed in Mi Saw My in v. 
Mi Shire Thin (3). And when Mi E Me 
died without alienating that share, it would 
have come down to her heirs. But her credi¬ 
tors proceeding against her estate would have 
been at liberty to attach and sell it. The 
Additional Judge was altogether in error in 
supposing that Mi E Me could only dispose of 
her property for the benefit of her children, 
and still more so in supposing that a creditor 
proceeding againsi ffier estate could not 
attach and sell the pr-operty unless the debt 
was incurred for the benefit of the children. 

As plaintiff-respondent had no right to Jth, 
the whole of the house was Mi E Me’s and 
descended to her heirs, and there was nothing 
to prevent defendant-appellant from attach¬ 
ing and selling the whole of it. It follows 
that plaintiff-respondent could not claim any 
share of the house or any part of the sale- 
proceeds from defendant-appellant. His 
rights along with' his brother as a child of 
the former marriage as against his step¬ 
father so far as the house was concerned did 
not arise, as the whole house having been 
sold and the whole proceeds of the sale 
having been exhausted in satisfying defend¬ 
ant-appellant’s debt nothing remained for 
partition between the children of the former 
marriage and their step-father. 

In this view of the case it is unnecessary to 
touch upon other points that have been 
raised. 

(2^ 2 L. B. R. 292. 

(3) 15 Inch Cas. 919; U- B. R. (.912) 1,125, 
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The decree of the lower Appellate Court 
is set aside and plaint*If-respondent’s claim 
so far as regards the house is dismissed. 

Plaintiff-respondent will pay defendant- 
appellant’s costs. 

Decree set aside. 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Civil Appeal No. 61 of 1914. 
October 19, 1914. 

Present :—Sir G. W. Shaw, Kr., J. C. 

MI H L AIN G—Plaintiff—Appella nt 

versus 

MI THI AND OTHERS—DEFENDANTS— 


Respondents. 

lfnddhist. Law—Inheritance—Eldest daughter — }[et 
rights.against mother. 

The texts giving the ora^i (laughter tii» right to 
claim a one-fourth share after her father’s death 
do not authorize her to claim ono.fourth from her 
mother, at least where her mother has not married 
again, [p. 807, col. 2.] 

Messrs. Latter and Tha Ogive, for the 

Appellant. 


Mr. A. 0 . Mukerjee, for the Respon¬ 
dents. 


JUDGMENT.—Plaintiff-appellant sued her 

mother, brother and’ two sisters for one- 

fourth of the estate left by her lather on 
his death. 


The only point for determination is whether 
plaintiff-appellant as the eldest child and 
the eldest daughter is entitled to eh,iin 
one-fourth of the estate from her mother 
there being in existence other diihb-en 
including a brother. It lias been alleged 

before me on behalf of plaintiff-appellant 
that her brother, defendant respondent 
Nga Thtin, was a minor at the time of 
the father’s death, four years before suit- 
hut there is no material on the record to 
show what the age of the defendant-res¬ 
pondent Nga Thcin was, and the plain- 
tiff-appellant did not sue him as a minor 
As the point seems to me to he immaterial 
it need not be further referred to. 


The learned Judge of the lower 
on the authority of Ma Min Tha 
Now* and Mi ,s 'aw My in \. Mi Shwe 


Court, 

v. Ma 
Thin f 


* U. B. It, II, aSI. 

t U. B. It. (1912) J, 125; 15 Ind. Cas. 919, 


and some Lower Burma cases, and after 
referring to section Ml of the Kin Wan 
Mingyi s Digest, Volume I, decided against 
the plaintiff-appellant. 

On behalf of plaintiff-appellant the follow¬ 
ing cases have been referred to:— Mi Sating y. 
Mi K?m (1), Mating Po Lot v. Mi. Po Le{T), 
Ma On v. Shwe 0 (M), Mating Seik Kaung v. Po 
A ye in (4), Mi Thin v. Mi Wa Yon (5), Tun 
Mlining v. Ba Tan (o), Tha Tu v. Nga Bya 
(7), Mi Po v. Mi Swe Mi (8), Mi Min Din . 
v. Mil Hie (9). 

(1) was a case in which the only point 
decided was that no child?en other than 
the eldest can claim a share of inheritance 
from the surviving mother on the death of 
the father. It was not decided in that 
case whether an eldest daughter can claim 
a one-fourth share. 

In (2) also the right of an eldest daughter 
to claim a one-fourth share was not 
decided. 

(3) was tlie decision of the Special 
Court, Lower Burma, declaring that on the 
death of one of the parents, the eldest son or 
daughter may claim a share and that the 
rest of tlie property vests in the surviving 
parent for himself or herself and the 
remaining children, etc. It was dissented 
from by Mr. Burgess in Mi Min Tha v. 
Mi A aw* above cited. It did not declare 
that tho eldest daughter is entitled to claim 
a one-fourth share from her mother. 

(4) was a suit by an eldest son for a 
ono-trnrth share against his father who had 
married again. The right of an eldest 
daughter to claim a one-fourth share from 
her mother under any circumstances was 
not in issue and was not decided. 

(o) was a suit, by an only daughter, the 
only child, claiming a one-fourth share 
frn»n her mother, on the mother's re-marriage, 
after tho father’s death. It affirmed the 
right of the daughter on the authority of 

X • 

0) S. .T L. R. 11.-. 

(2) S J. L. B. *>12. 

(•*> S. .1- b B. 878. 

(•«) I L. K R. ‘*8. . * 

• (M 2 L B. It 255. - • 

(0) 2 L. B. R. 292. 

(7) -1 L B. N isi. 

tN) U B. It. (is!*7-01), II, 79. 

(9) U. B.E. (1005-06), II, Buddhist Law, Inherit* 

auce, 11. 
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section 44 of the Kin VTun Mingyi’s Digest. 
The present case is distinguishable, because 
not only is the plaintiff-appellant not an 
only child, but it is not alleged that 
the mother was re-married or intends to 
re-marry. 

(6) had to do with the claim of a 
grandson, the son of the oras.i son, and 
discussed the status of the orasa son. It 
does not help to a decision of the present 
case. The incidental remarks contained in 
it, to the effect that * it is settled law that 
on the death of one parent, it is only the 
eldest child that can claim a one-fourth 
share,” cannot be regarded as an authority 
in support of the plaintiff-appellant’s case. 

(7) hacl to do with a claim by the eldest 
daughter to one-fourth of property inherited 
by her deceased mother against her father 
on his re-marriage. That was an entirely 
different situation from that of the present 
case. 

Mi Min Tha v. Mi Naw* is decidedly 
against the plaintiff-appellant. The plaintiff 
in that case was the eldest daughter, and 
she was held to have • no interest in the 
property of her deceased father during 
the life time of her m )ther, who was the 
heir of her deceased husband, and not any 
of the children (but the eldest son who 
had a right to claim one-fourth) till the 
mother’s death. 

The question of the eldest daughter’s 
right as against the mother was very fully 
investigated anew in Mi Saw Mym v. Mi 
Shw* Tkinf with the result alre idy stated. 
Iti the course of this investigation the 
texts contained in section 31 of the Kin am n 
Mingyi’s Digest, Volume T, were examined, 
as well as several Lower Barmi ruling-?. 

The sections of the Kinwun Mingyi s 
.Digest on which the plaintilf-ap pellunfc 
x relies are 33, 31, 3 i, 33 and of these section 
31 only is directly applicable. It has been 
stated in argument, however, that the 
plaintiff-appellant has been living separately 
and that assertion has not been contradicted. 
If it is correct, the section precisely appli¬ 
cable would seem to be section 3d and the 
, texts .contained in it are all against the 
x plaintiff-appellant.. ' But if the plaintiff-- 
appellant has not been living, separately 
and section 31 applies, lam of opinion, 
that, as was held in Mi Saw Mym s case. 


the texts contained in that section, when 
carefully examined, furnish no support for 
the claim put forward by the plaintiff- 
appellant. 

None of them give the eldest daughter 
the right to claim one-fourth. 

The contention of the learned Advocates 
for the plaintiff-appellant is that the only 
advantage the eldest son has over the 
eldest daughter is that he can claim one- 
fourth whether lie is the eldest child or 
not, whereas the eldest daughter can only 
claim one-fourth where she is also the 
eldest child. But I am unable to find in 
the texts of the ’Dhaniwtthuts any sub¬ 
stantial support for this contention. 

The rules relating to the eldest son’s or 
eldest daughter’s right to one-fourth must 
clearly be understood in both cases to refer 
to the orasa son, i.e. 9 the eldest capable son, 
and the or as a daughter, i.e., the eldest 
capable daughter \_see Mi Min Din v. Mi 
Hie (9)]. But this is not the point. The 
point is that the texts giving the orasa 
daughter the right to claim one-fourth do 
not authorize her to claim one-fourth from 
her mother at least where her mother lias 
not married again. 

This being so, it is unnecessary to consider 
whether the existence of other children 
and especially of a brother makes any 
difference. 

The plaintiff-appellant did not base her 
claim on the rules contained in section 31 
of the Digest giving the eldest {orasa) 
da lighter the right to a share of slaves, 
buff does, etc. 

These rules also were not to be applied 
except in certain circumstances, and are 
scarcely applicable at all to modern conditions 
of life. 

My conclusion is that the lower Court 
was right and that plaintiff-appellant’s 
claim against her mother for a one-fourth 
share is unsustainable. 

The appeal is dismissed with costs. 

A ppea l dis m issed. 
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MADRAS HIGH COURT. 

First Civil Appeal No. 20 of 1912. 

January 6, 1915. 

Present :— Sir John Edward Power Wallis, 
Jyt., Chief Justice, and Mr. Justice 

Hannay. 

Sri Rajah K. R. V. KRISHNA RAO 
B A H A D U R—D e p e n d a n t — A pp ell ant 

versus 

Sri MUTHANGI BUCHI RAMMAYYA 
GARU and others—Plaintiffs— 

Respondents. 

Evidence Act (I of 1872), 03, 05, 144 -Public 

document — Proof—Secondary evidence—Certified copy 
not preserved—Other evidence , whether admissible. 

Where a certified copy of a lost public document 
is not preserved, other secondary evidence of the 
contents of it is admissible, fp 809, col. 2.] 

In the matter of a collision between the and 

liven hi Ida , ;> C. 503; •> C. L. II. 33', Kalandau v. 
Kunhunni , (i M. 80; 7 Jnd. Jur. 77, followed. 

Orders issued by public officers in the discharge 
of official duties kept together in a register in the 
usual course of business should be presumed to bo 
accurate copies of the original public documents and 
are admissible in evidence as “secondary evidence” 
of such public documents under sections 03 and 05 
of the E\ idence Act. j p. 810, col. 1.] 

Appeal against the decree of the Court 
of the Government Agent of G.idnveri 
at Cocoanadu, in Original Suit No. 1 of 1010. 

Mes-rs. A. Subba Hao, i\ A aruyanatnitrti 
and P. Snmnsmidariim, for the Appellant. 

.Messrs, M. Q. l’arathasarathi Aiyaugar, 
S. Srinicusa Ahjtingar and T. Kama Chun,Ira 
Row, for the Respondents. 

JUDGMENT.—This is an appeal against 

a decree of the Court of the Government 
Agent of Godaveri in a suit brought by the 
plaintiffs to recover possession of a village 
which, they allege, was granted to their 
predecessors by the predecessors of the 
defendant, the zemindar of Folavaram, by a 
permanent grant in the year 1707 and was 
confirmed to them by an ancestor of the 
present zemindar l>y a tukrml of the rear 
iS-'iO. The Government Agent has written 
a very careful and exhaustive judgment 

'',1. " "hole evidence is dealt with 

1 he general etfertof the plaintiffs* evidence 
IS to show that they have held this village 
lor a great many years on an annual pay 
incnt of Rs. 8 and have claimed to hold i t 
as a mokhasa village paying a kuttubaili ol 
that amount. We have Exhibit Y whirl 

“ , a (,f lfc‘4ti.i,, which it, , 

styled their ancestral mokhasa property W 

i ave JSabibit Zof 188a Will hv which 


t 


lli 



a share in this village was bequeathed, that 
Will was contested in a suit in which Ex¬ 
hibit AA is the judgment. Then, we have 
registered leases Exhibits A and HI, of 
1872, by which the village was leased by 
Chotabi, the then respresentative of the 
family as per mokhasa property ; and by 
Exhibit B in 1863, she sold it to the vendor of 
the present plaintiff. Chotabi died in the year 
1892 and it was not for another ten years that 
the present defendant claimed to resume the 
village. On the other hand, the defendant 
relies upon the fact that the numerous zemin - 
(lari accounts which he lias put in evidence, in¬ 
cluding lists of the zemindari villages, nowhere 
treat this as a mokhasa village. In some 
earlier accounts, several mokhasa villages 
are entered but this is not. But in some 
of the later accounts, it is treated as an 
ijaea village, that is to say, a village which 
has been leased under an ijara or lease- 
deed to the predecessors of the present 
holder. 

It is not necessary to go into the whole 
of this evidence here. Roughly, the effect 
of it is that the village is not treated in 
the zemindari accounts and documents which 
have been put in evidence as a mokhasa 
village anywheie. In this state of things 
the plaintiffs rely upon secondary evidence 
of their title and the Agent has accepted 
that evidence. In 186b the predecessors of 
the plaintiffs undoubtedly put in a claim 
before the Inam Commissioner that this village 
should be registered as an inam village, 
but they put it in through the wrong Tahsil- 
dar and the petition was returned for 
presentation through another Tahsildar, and 
it is impossible to say what became of it. 
The case for the plaintiffs is that with that 
petition they tiled the original patta of 1797 
and the takeed of 1830. Nothing has been 
found about the case in the records of the 
Inam Commissioner’s office. I do not think 
that any inference can be drawn one way 
or the other from the fact that the tnam 
was not enfranchised. There is nothing in 
the evidence to suggest any reason why 
this particular village should be exempted 
Ironi^ liability for the payment of revenue 
to Government, whether that revenue was 
paid by separate assessment or by treating 

the village as part of the zemindari. However 
the plaintiff’s case is, as 1 have said, that 
the patta of 1877 and the takeed are lost 
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and they claim to give secondary evidence 
of those documents. 

. They rely in the first place upon Exhibit 
EE which, the appellant strongly contends, is 
inadmissiable in evidence. Exhibit EE was 
produced in Court from the records of the 
Collector. The evidence is that the estate 
came under the management of the Court 
of Wards under Regulation V of 1804. 
The Collector was the agent of the Court 
of Wards and was the person who was in 
charge of the zemindari while it was under 
the management of the Court of Wards. 
Exhibit EE purports to contain copies of a 
number of orders relating to the Polavaram 
zemindari which, as the Government Agent 
states in his judgment, are dated from the 
27th' of December 18.12 to the 20th of May 
1833. It was produced in Court from 
the Collector’s office about a year before 
the actual hearing on a summons taken out 
by the plaintiff and, therefore, the defen¬ 
dants had the fullest opportunity to examine 
it and detect any traces of forgery, and 
it was marked at the close of the plaintiff’s 
case, apparently without objection. The 
Government Agent in his judgment is under 
the impression that its genuineness was 
admitted. Mr. Subba Rao who conducted 
the case has stated that this is not so, and 
we accepted his statement ; at the same 
time we cannot think that the objection 
against its genuineness was very strongly 
pressed at that time as distinct from its ad¬ 
missibility. The Government Agent says “the 
register 55 (Exhibit EE) “is like numbers of 
similar ones in the Collector’s office and was 
kept in the ordinary course of business as 
it was then carried on. ” My learned 
brother who is sitting with me has seen 
similar records from the Vizagapatam 
Government Agent’s office and the Bench 
clerk’s statement is to the same effect. I 
cannot but think that if its genuineness 
in this sense had been challenged, any 
number of registers might have been produced 
to show that it is, as the Government Agent 
says, “like numbers of similar ones in the 
Collector’s office records and was kept in 
the ordinary course of business as it was 
then carried on”. That it was kept in the 
ordinary course of business can, I think, 
be inferred from an inspection of the docu¬ 
ment itself. It is a record— a necessary 
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passed by the Collector as Agent of the 
Court of A\ ards with reference to this 
Polavaram estate, which was then under his 
charge. Some of the orders purport to bear 
the signature of the Collector, A. Crawley. 
This particular order and some of the 
other orders do not purport to bear his 
signature. It was produced from proper 
custody and the defendants had abundant 
oppor unity to inspect it and if there was 
anything suspicious about it, we have not 
the least doubt it would have been brought 
to our notice, more especially as in some other 
cases the .nterpolation of documents in the 
Collectors office has been brought to light. 
We see no reason whatever on an inspection 
ourselves of this document for doubtiug its 
genuineness. 

The next question is whether it is admis¬ 
sible. The fii-fct objection taken to its 
admissibility was that under the Evidence 
Act this was a public document and that 
in the case of public documents under the 
terms of section 65 a certified copy of a 
public document, and no other secondary 
evidence, was admissible even when a public 
document had been lost. There is something 
to be said for this contention on the wording 
of the section, but this contention has been 
over-ruled in a very lucid judgment by Mr. 
Justice Wilson, which is reported in In the 
matter of a collision between the'" Ava ” and the 
Brenhilda ” (1), and this Court has taken 
the same view in Kalandau y. Kunhunni 
(2). It would, I need hardly say, be a most 
unfortunate state of the law if no secondary 
evidence of the contents of a lost public docu¬ 
ment were admissible unless a cetified copy 

happened to have been preserved. The 
Legislature can never have intended such a 
state of things and Mr. Justice Wilson has 
given good reasons in his judgment for 
holding that it is not the right construction 
of the section. If that be not so, then the 
case comes within the provision in the section 
that any secondary evidence of the contents 
of a document is admissible, because then it 
comes within clause (c) (of section 65), that 

is to say, the case where the original has 
been destroyed or lost. 


s c. l. H. Mi. 
(2) 6 M. 80; 7 Ind. Jur. 77, 
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Then, Mr. Subba Rao contends that if this 
be so, still the secondary evidence must be 
secondary evidence of the nature defined in 
section 63. Now, section 63 says, “secondary 

evidence means and includes.(3) copies 

made from or compared with the original ’. 
Mr. Subba Rao contends that in the present 
case it is not shown that this Exhibit EE 
is a copy prepared from the original. Mr. 
Rangachariar on the other side contended 
that the register was itself the original, 
but we are unable to accept that contention. 
We think, however, that it is shown that 
this document which is produced from the 
proper custody was a register of orders of 
the Collector relating to this zemindari which 
was kept in the ordinary course of business 
by the Collector as agent of the Court of 
Wards. Now, section lid says that ‘the 
Court may presume the existence of any 
fact which it thinks likely to have happened, 
regard being had to the common course of 
natural events, human conduct, and public 
and private business, in their relation to 
the facts of the particular case”, and it ; s 
unnecessary to b-ing the case within any of 
the very numerous illustrations which are 
appended to it. In this state of things we 
feel justified in presuming that Exhibit EE 
is an accurate copy of the order which was 
actually issued by the agent to the Court of 
Wards. That order is not now forth¬ 
coming; notice has been given to the defen¬ 
dants to produce it,and they have not produc¬ 
ed it, imr is there any reason to presume that 
it is in existence, in these circumstance's 
we think that Exhibit EE may be admitted 
as secondary evidence of the order which 
was issued by the Collector as agei.t of the 
Court of Wards. 

Turning to Exhibit EE, it sets out that 
the plaintiff’* predecessor had presented a 
petition saying the said village was granted 
to her father as inam under a pnttn by 
Manga path i Devu Garu, that is, the zenihid.tr 
of the year 1797; since then, they had been 
enjoying it and owing to the death of the 
late proprietor, Jagayya Garu, that, is the 
predecessor of the present defendant, the 
tnlnq was under attachment and that the 
Amin prevented the collection of rents, and 
prayed that her documents may be perused 
and orders issued for payment by the ryots 
&s usual, in respect of this the following 


documents were produced, viz., one pat f a 
granted in 1797 and a k ado.yah and ’ one s 
document by the late proprietor showing that 
the village was re-granted to the petitioner. 

It is, therefore, ordered that there should Be 
no obstruction to the petitioner collecting 
the rents of the village and the kattiihadi 
of Rs. 8, that is. the quit-rent payable by her 
should be entered in the accounts as the 
demand for the village. Thus the mnkhasa 
title of the plaintiffs was asserted and 
recognized by the agent of the Court of 
Wards on a perusal of their title-deeds which 
are now lost. 

As the Government Agent has pointed ont, 
the genuiness of Exhibit EE is strongly 
corroborated by Exhibit DO which is a copy 
of a judgment of the District ■ Munsif’s 
Court of Seetlmnagran in the year 1833 in 
Original Suit No. 1*22. One half the page of 

this judgment has been destroyed but the 
other half remains perfectly legible and, 
therefore, it is possible to gather what the 
nature of the suit was from what remains, 
and there are also certain statements which 
clearly appear. The suit would appear to 
have been brought by the predecessors of 
the plaintiffs against the -ryot*, who apparently 
lmd refused to pay tlie plaintiffs and had 
attorned to the thou zemindar who on that 
account was made the first defendant but 
did not trouble to appear. The fact that 
he did not appear goes to show that he 
admitted the plaintiffs' case. At page 97 of 
the printed documents; Exhibit 1)1) clearly 
refers to the grant of 1797 and says that it 
fixed an annual payment of 3— probably 
pagodas—on t he village |. and got a permanent 
potta .written”] and it also mentions that a 
takeed was written, which evidently refers 
to the takeed of 1830 which is mentioned 
in Exhibit EE. And, as appears from the 
list of documents appended to the judgment, 
both these documents were then produced in 
Court. The second one is described as exe* 
cuted on the 24th September 1830, Vikruti 
. . . . by . . . . and Jagayya Garu’ — 

that is, the defendant’s predecessor. * Tho 
judgment is given against the tenants and 
there is also some mention at the close of 
the judgment of ‘ kattuhadi ’ of tho village, 
which is the proper term for the quit rent 
payable by a mokhasa village, but is not the 
proper term for rent payable under an ijar*u 
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On this evidence, the Government Agent 1ms 
come to the conclusion that the plaintiffs’ case 
is right and that the village was the subject of 
permanent grant in 1797, which was confirmed 
in 1830 at a knttubadi of Rs. 8. This being 
so, the mere fact that the nature of this 
tenure is not recognised in the zamindar's 
accounts goes for very little and certainly 
cannot counterbalance the fact of the conti¬ 
nuous assertion of title by the plaintiffs, 
confirmed as it is by this document, Ex¬ 
hibit EE, showing a recognition of the 
mokhasa tenure by the agent of the Court of 
Wards when in charge of the estate. 

We may refer to another fact which the 
Government Agent relies on as strongly 
supporting the plaintiffs’ case, that is, 
although the zamindar's accounts show the 
predecessors of the plaintiffs as ijnrdars , 
yet there was never any exchange of pattas and 
muchilikas between them as there was in the 
case of every other ijara in the estate. 
The explanation put forward that during 
most of this time, the ijardars were two 
Mohammadan ladies who sometimes lived at 
Rajahmundry and sometimes at Hyderabad 
seems altogether insufficient. These ladies 
were capable of executing other documents 
and were capable of executing muchilikas 
too, if they had recognized that the tenure 
was ijara. 

The defendants rely upon Exhibit VIII, 

which is an isthi/iarnama or a sort of pro¬ 
clamation or public notice of the year 1853 
which describes the plaintiffs’ predecessors as 
holding under a cultivation lease. The 
Government Agent thinks this may have 
been a merely erroneous assertion, but, how¬ 
ever this may be, we are not- inclined to 
attach much importance to it. 

The defendants also rely upon Ex¬ 
hibit XVII series—they are three receipts 
given by the defendants for the payment of 
Rs. 8 aod they do undoubtedly treat this as 
ijara cist. Those receipts were produced 
apparently by cultivators who held under the 
lessees of the plaintiffs’ predecessors and 
they are not documents which ever got into 
the plaintiffs’ hands or got to their know¬ 
ledge. We do not think that these three 
receipts can be sufficient evidence of the fact 
that the plaintiffs’ predecessors agreed to 
hold under an ijara tenure instead of under 
mokhasa taaare, waiali they always claimed 


to hold under in all tlie documents which 
they executed and which, according to the 
evidence, in our opinion, has been proved to 
have existed. 

On the whole, we agree with the conclu¬ 
sion arrived at by the Government Agent and 
dismiss the appeal with costs. 

A ppea l dismissed. 
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OTHERS— D E F E N DA N T$ R E S P0 N D E N TS. 

Mining rights, transfer of—Rent-free—Bmh mot tar 
grant of, nature of, before Permanent Settlement - 
Mining rights, how Jar affected — Zemindar presumec 
owner of underground rights. 

A grant of a rent-free brahmottar of the whole of a 
mouza made before the Permanent Settlement bv the 
zomindir did not transfer any mining rights to the 
grantee, [p. 8ir», col. 1.] 

Mari 2s a rain Singh Deo Bahadur v. Sri ram Chakra- 
varti, (5 Ind. Cas. 785; 14- C. \V. N. 74(1; 11 C. L. J. 
60 S; 1 A. L. J. 633: 8 aI. L T. 51; 12 ii-'m. fR. 495• 
20 M. L. J. 569; 37 C. 723; (1910) M. YV. N. 309; 37 
1. A. 136, followed. 

On the title of the zemindar being established, he 
must be presumed to be the owner of the under¬ 
ground rights thereto appertaining, in the absence 
of evidence that he ever parted with them. fp. 815 
col. 1 .] ’ 

Durgci Prosliad Singh v. Brojo Xath Pose, 15 Ind 
Cas. 219; 6 O YV. X. 132; (1912) M. W. X. 425- 11 
M. L. T. 337; 9 A. L. J. 462: 15 O. L. J. 461; 14 Bom. 
L. It. 44"*; 23 AT. L. J. 26; 39 I. A. 133; 39 C. 696; 
and 3Dgh Lai Paruleg v. Raj Kumar Thakur 34 C 
3o8; 11 0. YV. X. 527; 5 C. L. J. 208, referred to. 

Jyoti Prosad Singh v. Lachipur Ccal Co 12 Ind 
Cas. 4S2; 14 C. L. J. 361; 16 U. \Y. X. 241; 38 C. 845* 
referred to. 1 

Appeals against the decrees of the Subor¬ 
dinate Judge, Manbkum, dated the 28th of 
February 1910. 
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In No. 219 of 1910. 

Dr. Rash Behanj Chose, Babus Laid Mohan 
Chose and Karunamoy Chose , for the Appel¬ 
ant. 

Mr. S. P. Siniw, Counsel, Babus Bepin 
Behari Chose, Sat ash Chandra Mookerjee, 
and Hem Chandra Mookerjee, for the Respond¬ 
ents. 

In No. 241 of 1910. 

Mr. Graham, Counsel, Babus Monmotha 
Nath Mookerjee and Kunja Behari Sen, for 
the Appellant. 

Babus Bipin Behari Chose, Satis Chandra 
Mookerjee, Lalit Mohan Chose and Hem 
Chandra Mookerjee, for the Respondents. 

JUDGMENT.—The plaintiff brought 
this suit to have the mourasi rent-free 
brahmottar title of his lessors, defendants 
No. 3 to 18, to the mouza Gobindpore 
established; and to have it declared that he 
has a right to mines in the mouza and that 
the first defendant has no such right, llis 
ease is that at sometime before the Perma¬ 
nent Settlement the mouza in question was 
in the zemindar g of Raja Jaga Mohun Singh, 
the ancestor of defendant No. 2, who granted 
it as brahmottar to the ancestor of the 
Chakravarty defendants (Nos. 3 to IS) by a 
pattah, dated the 26th May 1781 and on 
that being lost by a second pattah , dated 
the 10th December 1790. On the 14th of 
June and the 1st December 1907, the 
plaintiffs took a settlement of the under¬ 
ground rights of the whole mouza from the 
Chakravartys and commenced to exercise 
them by sinking a pit. In the following 
March the principal defendants opposed 
their doing so, and proceedings under section 
145, Criminal Procedure Code, were institut¬ 
ed, which led to the defendants being 
declared to be in possession. Henco this 
action. 

The defendants generally deny the 
plaintiffs title, and set up one of their own. 
This is that on the 2f>1 h January 1893, the 
second defendant made a settlement of the 
mining rights in the mouza to one Pnrna 
Chandra Dwan. who assigned them to the 
Kattras Jherriah Company who abandoned 
them in 1896. From that time till 1899, 
the Court of Wards, who had taken over the 

estate of defendant No. 2, tried to secure a 


t!915 

lessee of the mineral rights, and eventually 
settled them with the first defendants on 
the 3rd October 1899, who say that they 
have since then been in possession. They 
also plead that the plaintiff is barred by 
limitation, as they say that he was not in 
possession of the mines or minerals for 
more than 12 years before suit. The 
defendants raised a further point during the 
hearing that the plaintiff’s lease of 1907 
conveys nothing to him, as the Chakravartys 
had let the same property to Dr. Saise 
in 1896 and that lease was still outstand¬ 
ing. 

The suit was decreed by the Subordinate 
Judge of Manbhum, and both the defendants 
have appealed against his decree. They 
have appealed separately; but the two 
appeals have been heard together, and 
we need not distinguish between them. 

The points raised before us by the appel¬ 
lants are as follows:— 

1. There is no evidence of a permanent 
lakheraj brahmottar grant, made in favour of 
the plaintiff’s ancestor; 

2. If there was any such grant it 
comprised only cultivated and not waste or 
danga land; 

3. Such a grant, whether made . before 
or after the date of the Permanent 
Settlement, could not pass any roiniug 
rights; 

4. The suit is barred by limitation as the 
defendant and his lessees had been in pos¬ 
session of the mines in the land for more than 
12 years; 

5. The suit must fail because there was a 
lease to Saise prior to that of the plaintiff, 
which was actually subsisting at the time of 
the institution of the suit. 

The evidence of a permanent lakheraj 
brahmottar grant in favour of the plaintiff’s 
ancestors rests in the first place on the patta 
put forward by the plaintiff. This is dated 
the 27th A ugh ran 1197— the 10th December 

1 i90, and contains a gift from the ancestor 
of defendant No. 2 to Eakshnn Chakra varty 
of mouza Gobindpore as brahmottar . It also 
recites that the grantor had granted a p'rtta 
to Bhagwat Chakravarty on the 15th 
Jei/t 119'=the 26th May 1784, but that 
as it was lost he granted a second pattn % 

The lower Court las disbelieved the autbety 
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ticity of this document, and we are not 
prepared to accept it as authentic. The 
reasons for accepting- it are that it is produced 
from proper custody; reference whs made to 
it in the Settlement proceedings in 1871, 
in Registration proceedings in 1877, and 
in the proceedings under section ’ 145 
Criminal Procedure Code, in 1908. that we 
have mentioned. The reasons for disbeliev- 
mg it given by the lower Court are that 
the writing and paper do not appear to be 
so old as they purport to be, that it was 
not produced either in the proceedings under 
section 145 or when this suit was. brought, 
1 he.plaintiff denied having seen it in his 

deposition in this suit, though he said the 

contrary in the criminal proceedings; the 
Judge disbelieves the evidence of Shashi 
Bbusan Chakravarty, who speaks to its 
custody and eventual discovery, for reasons 
with which we agree, and he gives good 
reasons for doubting the indorsements on 
the back of the document purporting to show 
that it was produced in the proceedings 
in 1871 and 1877. The defendant is 

not concerned to deny that there may have 
been a grant in 1784; but he suggests that 
as the terms of that grant were not such as 
would support the case now made by the 
plaintiff he has forged Exhibit 2 to take 
the place of the grant alleged to have been 
lost. For ourselves we can only say that the 
grant of 1/90 has not been sufficiently well 
proved for us to be able to treat it as authentic. 

question then arises whether theplaint- 
iff can make out a title in the Chakravartys, 
nis grantors, apart from the discredited 
patta y and again we agree with the Judge 
who finds that the Chakravartj\s held the 
mouza under a rent-free bralimottar grant 
and not as a service tenure. We see no 
reason, however, for holding that the grant 
was made either before or after the Permanent 
Settlement. The evidence afforded by the 
mulki papers of 1843 (Exhibit 1) where 
the Raja returns Bhagwat Chakravarti as 
holding under a brahmottnr pat fa of 1784, the 
jnmmabandi of 1854 (Exhibit B-2) where 
the manager of the Court of Wards shows 
Gobindpore as rent-free the return of 1861 
(Exhibits 14-13) where the Raja describes 
Gobindpore as bralimottar , the claim by the 
Ch^kravartys in 1871 (Exhibit 5) to hold 
the mouza in rent-free brahmcittar with its 
recognition by Mr. Rowlitt (Exibits 5 and 12), 


the admission in the road cess return of 
1872 (Exhibit 19) that Gobindpore was 
brahmottar; eVeh though it was made by a 
manager on behalf of the minor, largely 
outweigh any inference that can he drawn 
from the receipts (Exhibits B-30 to 
B-39) in which the Chakra vartys are described 
as jinimas , while the application for the 
registration of the mania as rent-free 
bralimottar and its rejection (Exhibit 7) do 
not, at least, tell against the defendants’ 
contentions since it is not attempted to show 
that the land is free from payment of 
revenue, which it would have been for the 
application to have succeeded. 

I'his brings us to the second point in 
the appellants case, which is that the lands 
granted to the ancestors of the plaintiff’s 
grantors were only the cultivated lands in the 
mouza and did not include the waste lands, 
rom Exhibit B-70, the general ( touzi ) 

register of revenue-paying lands in Manbhum 

it appears that the area of Gobindpore, as 

it is now lcnown, is acres, which is about 
2_0 bighas. Was the whole of this granted 

in whatever manner, to the Chakravatys? 

1 he answer to this question depends in part 
on documents that we have already consider- 
ea. 1 bus in the mulki papers of 1S43 the 
area of the land referred to is stated 
to be approximately bA bighas. The “remarks 
column” is provided to show “how many 
bighas of the said mouza are patit lands how 
many bighas cultivated, whether inhabited or 
without habitation;” and it does show that 
in this mouza there are 24 bighas of cultivat- 
ed land, 30 bighas of dang a land not inhabit¬ 
ed It also gives boundaries, which on the 
evidence of both parties, in the opinion of the 
lower Court, are boundaries of the entire 
mouza, and the correctness of this finding- 
has not been disputed before us. 

^j 186 ™* 116 th . akbust ma P was being p re . 

?owh Raja made a return (Exhibit 
16) that the mouza is bralimottar saying 

nothing of any distinction between the waste 

Ram K e CU rn V t ted knd ; A de P° s 'Gon by 
Ham Kanai Chakravarty (Exhibit 17) seems 

to show that measurement was made of the 

ash-mouza and no other tola, was included 

and that the entire mouza wav given to 

Bhagwat Chakravarty, the grantee in 1784 

In settling the thakbust boundaries it 

If th lb Chk 8) th ”f t ,the matter was left entirely 
to the Chkravartys, and that the Raja ao/. 
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tented himself with making the return, 
Exhibit 13, which we have already referred 
to. The hadbust rnap itself ‘ Exhibit 16) 
indicates the extent of the vwuza as only 9 
bighas 10 cot tali*, and the boundaries do not 
seem to have any relaton to those given in 
mnllci papers. This does not fit in with the 

case made by either party and leads to the • 
conclusion that the map is not to be relied on 
and measurement of whole monza was made^ 
by Ram Krishna Mistri (Exibit 1-) in 1*71 
when he found that it contained 59 bighas in 
all. We agree, however, with the Subordinate 
Judge that, for the reasons he has given, 
there may have been waste lands outside the 
mnvza. The road-cess return of 1872 
(Exhibit 19) made by the Tahsildar of the 
Court of Wards in 1872 (Exhibit 19) and 
subsequent returns made by the Chnkravartys 
are all made without any reference to the 
existence of waste lands which, if the law 
contained in Act IX of 18*0 B. C., had been 
complied with, would have been an indication 
that no waste lands existed in the muitza. 
We find it difficult, however, to attach much 
weight to this argument in face of the reasons 
for not doing so advanced by the Subordinate 
Judge and the evidence to which he refers. 

Jn the proceedings in 1871, when the 
Chakravartys applied to have their hrahmottar 
released from rent it does not appear that 
either they or Mr. Rowlett; the Manager for 
the Court of Wards, recognised the monza as 
containing more than tlie 59 bighas mention¬ 
ed in the measurement papers of that year. 
In the application for registration made by the 
Chakravartys in 1877 (Exhibit 7) we find that 
it is stated that the area of lands, which 
include G>bindapore, has not been found out 
by measurement; but that a measurement 
by mum's , that is by a unit of cultivated 
land, is given, a fact which supports the 
view taken by the Judge of the road-cess 
papers. 

In i 901- we have a curious petition from 
Akshoy Kumar Clmkravarty (Exhibit B) in 
which he complains that the Katras .Iherriah 
Coal Company called the Bird Coal Company 
is “unjustly possessing the surface lands of 
Oobindpore and another monza under a right 
derived from the Raja's estate"; as a result of 
which an order was made (Exhibit B 2d) by the 
Court of Wards disallowing the claim ma !o 
to the waste lands of Gobindporo. The order 


itself was based on the road-cess returns 
and is of no importance ; but as the Katras 
Jherria Company were in possession of the 
land merely for mining purposes, the limita¬ 
tion of the complaint in the partition to sur¬ 
face rights is certainly curious. 

In the land acquisition proceedings in 
1905 there seems to he no doubt that the 
manager for the llaja received all the 
compensation for waste land that was acquir¬ 
ed, while the Chakravartys obtained com¬ 
pensation only as cultivators. The Raja’s 
rights to the waste land seem thus to have 
pissed uncontested, a conclusion highly 
adverse to the full claim made by the plaintiff. 
The Judge, however, points out that the 
acquisition proceedings were based on a 
mistake, as the Chakravartys were supposed 
to have a kkcraii and, not as they in fact 
had, a laklteraj hrahmottar ; that the Chakravar¬ 
tys may not have known that the dangz 
lands weie being ascribed to the Rijaand that 
the amounts in question were not large 
enough to make litigations profitable. This 
conclusion depends in part on the evidence 
of Slmshi Bhushan Chakravarty, whom 
elsewhere the Judge has not be°n inclined 
to trust, and in view of the fact that 
he was a party to the proceedings and in 
fact received compensation under them, it 
is difficult to believe that he did not 
know that it was also paid to the Rija, 
as he swears it was not. 

This concludes all the evidence on which 
we - must decide this part of the case; and 
we feel that any decision we come to 
must be open to considerable doubt; and 
necessarily so, because it is probable that 
for many years both the Chakravartys and 
the Raja regarded the lands as of no 
value, and both sides may well have exer¬ 
cised l ights over them without attracting 
the notice of the other. On the whole, 
however, we feel disposed to attach more 
importance to the earlier than to the later 
documents before us: and while we regard 
the inu?hi papers as ambiguous ns to the 
point before us, we attach a good deal 
of importance to the Raja's return nf 
l'dl and to the fact that the Raja 
did not care to take any part iu settling 
the 7mA* map, which he probably would 
have done had the mousa been divided 
between the Chakravartys and himself. On 


Vol. X XVIII} 


[INDIAN CASES. 


815 


UANGA Nil RAIN SINGH V. SHASHI BHTSAN RAT. 


the other hand, we should not like to depend 
much on the road-cess papers and though 
the Land Acquisition proceedings have to 
be carefully considered, we cannot consider 
tnat they outweigh the conclusion we draw 
from the earlier proceedings. Under these 
circumstances we hold, though with con¬ 
siderate doubt, that the waste lands were 
included in the b rah mot tar granted to the 

Chakra vartys. 

We Lave next to deal with the most 
important point in the case, which on the 
findings that- we have come to is as follows: 
Did a grant of a rent free bruhmottar of 
the whole of a mortza made before the 
Permanent Settlement pass any miningrights? 

irom this point of view we consider that the 
case is covered by the decision in Hari N a ray an 
bi-ngh Deo Bahadur v. Sriram Chakravtnli 
(1). In that case the Subordinate Judge and 
the High Court both held that the defend¬ 
ants had a permanent tenure at a fixed 
rental in the plaintiff’s ze mindary ; there 
was nothing' to show how the tenure 
originated, or that anything had or had 
not been settled about mineral rights at 
that time. The first Court held that the 
minerals did not pass to the grantee, 
partly, it appears, because of the low rent 
that was reserved. This Court set aside 
that finding, holding that the zemindar had 
divested himself of everything except the 
nominal proprietorship and turned his 
ri ght practically into a perpetual annuity 
of the amount of the rental. This decision 
was reversed in the Privy Council. The 
finding as to the nature of the tenure 
created is not overruled and seems to be 
accepted; the inference drawn by the 
Subordinate Judge from the smallness of 
the jama is noticed, and it was held 
that on the title of the zemindar 

being established he must be presumed 
to be the owner of the under ground 
rights thereto appertaining, in the absence 
of evidence that he ever parted with them. 
We are unable to distinguish that case 
from the present. It then seemed prob¬ 
able that the tenure was created after the 
Permanent Settlement. The present tenure 


may according to our view have been 
created either before or after that event. 
If, however, it was granted before the 
Permanent Settlement, the case for the 
appellant is stronger than if it were granted 
afterwards, as the zemindar's interest at 
the time of the grant must have been 
restricted to a ten years’ Settlement, which 
may lead ns to suppose that he would 
have been unlikely to deal with the minerals 
even if he had the power to do so. In the 
former case the jama reserved was Uw; here 
vinj.nna at all is reserved. The area of the 
holding affected in llnri Xarayan Singh's case 
U; does not appear from the judgment, and 
in the present case the point, does not 
help us, as we have held that the whole 
manza was transferred. Had only a small 
proportion, such as 54 hr g has out of 200 
been affected, it might have been argued 
that the zemindar would not have parted 
with his mineral rights on so small a 
scale, as we are admittedly deciding the 
case by imputing intentions to the parties 
which in their ignorance of facts known 
to us they could never have formed; and 
it is this that makes tlie second point we 
have decided one of essential importance. 

I lie rule laid down in Hari Xarayan Singh 
V. Snram Chakravarty (1) was afterwards 
followed in Dnrga Proshad Singh v. Brojo Nath 
Bose (2), reveisniff the decision i n this 
Court, IseeBrojanath Bose v . Dnrga Prasad 
Stngh 13)] but nothing else was then 
decided that bears on this case. In Megh Lai 
Pandey v. Baj Kumar Thaknr (4), it was 
held that the insertion of such general words 
as mai hah hakak , with all rights in the 
original grants, would pass the minerals, and 
it is suggested that it was this decision that 

r i nv *! m ! Iar words hein 8 inserted into 
Exhibit L, the patfa in this case. On our find 

ings, however, the terms of that document are 

of no importance. The present case closely 

resembles Jyoti Prasad Singh v. Lachipur Coal 

Company (o), where it was held that the 


Cl) G Iiid. Cas. 7«5 ; 37 C. 723: 14 C. W. N. 746; 
11 C. L. J. 653; 7 A. L. J 633: 8 M. L. T. 51; 12 Bom. 
L. R. 495; 20 M. L. J. 069; (1910) M. W. N. 309; 37 I. 
A. 136. 
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4hJ : J5 C. L. J. 461; 14 Bom. L. It. 415 . 03 \r r t 
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Zemin-lar retained a right to the minerals; 
as also the case of Kunja Behan La v. 
Tlaja D'.irga Prasad, Smgh (6), d. Baled on 
the 7th May 1914, where Kletcher, .1., treats 
the decision in Had NafO'jan Singh's easeU ) as 
governing the relations of a team lar and any 
one deriving a title from him whether as 
a tenure-holder or a rgd. a construction in 

which we quite agree. 

In the result we hold that the zemindar did 

not transfer any mining rights to the prede- 

censors of the Chakra varfys. 

There remain only two points to be 
noticed on neither of which. we need say 

milch. ... i , 

The first is that the suit is barred by 

limitation, as the defendant and bis lessees 

had been in possession of the min*? in the 

land for more than twelve years. As to this 

we agree with the findings of the lower 

Court, though we think that on the facts of 

the ease his finding is not strong enough, as 

the mining operations of the Katras Jlierriah 

Company before 1806 were obviously of the 

slightest possible kind. 

The second remaining point is that the 
suit must fail because there was a lease to 
Mr. Saise prior to that of the plaintiff and 
that it was subsisting at the time of the suit. 
This point was raised at the “very last stage” 
of the trial, the onus of proving the lease and 
its continuance up to the date of the trial was 
on the defendant, and he has not discharged 
it. We, therefore, agree with the lower Court 
that the lease cannot stand in the plaintiff’s 


way. 

The result is that both the appeals before 
us are decreed with costs. 

Appeals decreed. 

(6) 25 Iml. Cns.819; 20 0. b. J. 301; 19 C. W. N. 
203. 
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judgment-debtor as insolvent—Claims of Receiver on 
such saie-proceeds. 

Where the sale-proceeds in execution of a decree 
are realized before the judgment-debtor is adjudicated 
insolvent, the interim Receiver has no claim to such 
proceeds. 

Civil revision petition against an order of tlie 
Small Cause Court Judge of Cawnpore. 

Mr. iTma Shauker Bajpai , for the Appli¬ 
cants. 

JUDGMENT.—The applicants obtained 
a decree against the respondent, Sheo Nath, 
in the Court of Small Causes, in execution 
of which they brought certain property to 
sale on July lbth, 1914. An order was 
made that the proceeds of the sale should be 
paid to the decree-holders, less the costs 
of the sale. One month before this the 
judgment-debtor had applied to be declared 
insolvent, and an interim Receiver had been 
appointed under section 13 of the Provincial 
Insolvency Act. On July 18th, that is, two 
days after the sale, the interim Receiver 
made a report to the Court on which an order 
was passed that the proceeds of the sale 
were not to be paid to the decree-holders, 
and a few days later the Court ordered that 
the money should be given back to the 
purchasers of the property and that the sale 
should be set aside. This is the order against 
which the present application is directed. 
The case is covered by the decision of this 
Court in Sri Chand v. Murari Lo/(i). The sale 
proceeds were realized before the judgment- 
debtor was adjudicated insolvent. Therefore, 
the Receiver had no claim to them. I nxa 
informed that the judgment-debtor has not 
upto date been adjudicated insolvent. How-- 
ever that may be, he had not been adjudicated 
insolvent when the proceeds of the sale were 
realized. I allow this application aud set 
aside the order of the Court below. The 
applicants will get their costs from the 
respondent, judgment-debtor. 

Application allowed . 

(1) 16 Ind. Cas. 183; 10 A. L. J. 252; 34 A. 628. 
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ALLAHABAD HIGH COURT. 

Civn, Revision Petition No. 17b of 1914. 

February *26, 1915. 

Present: —Mr. Justico Chamier. 

BADRI DAS and others—Applicants 

versus 

SHEO NATH SINGH— Respondent. 

Provincial Insolvency Act (III of 1907', *. 13— 
Receiver—Sale-proceeds realized before adjudication qf 
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PILLADI VENKANNA V. PILLADI GANOAMMA. 

MADRAS HIGH COURT. 

First Civil Appeal No. 115 op 1913. 

February 8, 1915. 

Present : Sir John Edward Power Wallis, 
Kt., Chief Justice, and Mr. Justice Hannay. 
PILLADI VENKANNA, minor, by 
next friend PILLADI VENKATA - 
RATNAM— Plaintiff—Appellant 

V6VS118 

PILLADI GANGAMMA— Defendant— 

Respondent. 

Hindu Law-Partition , evidence of—Presumption- 
Burden 0 ) proof. 

. ^ Vliei ’ e tlie evidence relied on to prove a partition 
is merely oral and not documentary and where ic 
is against the interests of one of the parties to the 
partition to effect it, the presumption is that no 
such partition took place, [p. 818, col. 1 J 


r.p» 


1 he burden of proof in such circumstances is on 
the party who asserts that the partition took place 

LP- 818, col. 1.] 

Appeal against the decree of the District 
Court of Kistna at Masulipatam, in Original 
Suit No. 64 of 1911. 

FACTS. Suit to declare a Will void and 
inoperative. The properties dealt with by 
the Will belonged to joint Hindu family 
composed of the plaintiff, a minor, and his 
uncle and the Will was by his uncle, the 
defendant. The wife of the testator asserted 
a partition, The District Judge upheld the 
partition and the Will and the appeal is 
against that decree. 

Mr. A. S. Narasimhachariar, for Mr. 
V. Ramadoss , for the Appellants, con¬ 
tended (1) that the story of a partition 
was improbable and unlikely, (2) that 
a partition between an infant of tender 
years as the plaintiff in this case and his 
paternal uncle who had no issues was im¬ 
probable, (3) that it was not in the interest 
of the minor, (4) that there was no motive 
for the partition, (5) that there was no 
antecedent quarrel or misunderstanding be¬ 
tween the infant’s mother and the paternal 
uncle which alone generally would lead up to 
a partition in Hindu families, (6) that 
the recital contained in a lease of the entire 
properties, admittedly genuine, to the effect 
that what was being leased out was ‘ our 
half share” was strong evidence negativing 
the partition as the document came into 
existence subsequent to the alleged partition, 
and(7)that in the absence of any documentary 
evidence, oral evidence was unreliable and 
worthless. The Will was not genuine because 


it was not registered till six weeks after 

the death of the testator, for which no 

adequate explanation was forthcoming and 

that the testator being a u marksman”, oral 

testimony could not be relied on to prove 
the Will. 

Mr. 1. Rangachanar , for the Respondents, 

argued (1) that the Will was a natural Will, 

that there was plenty of oral evidence in 

the case as to the partition which the 

District^ Judge had believed, (2) that the 

plaintiff’s mother being a young widow 

would naturally have wished to live separately 

rom the uncle, (3) that the absence of any 

motive did not matter, and (4) that the 

onus of proving the partition and the Will 

had sufficiently been discharged by the 
defendant. 

JUDGMENT.—This is in effect a suit 

brought by the plaintiff, a minor, for a 
declaration that the suit property was the 
joint family property of himself and his 
undivided uncle, now deceased, and that the 
alleged Will of the undivided uncle is void 
and inoperative. The District Judge on a 
very careful examination of the evidence 
has come to the conclusion that the alleged 
partition between the plaintiff and his uncle 
has been proved. There are, however, 
certain facts in the case which appear to 
us to be deserving of mere weight than he 
has attached to them. In the first place, 
the alleged partition does not appear to be 
a yery probable one. The family consisted 
of the husband of the defendant and the 
minor. It is not alleged that the minor’s 
uncle, who was then the manager of the 
family, was wasting the property or that it 
was otherwise to the interest of the minor 
that a partition should take place. The uncle 
died in diabetes within two years from the 
date of the alleged partition and as he had 
no issue, it was decidedly against the 
interest of the minor that a partition should 
take place. It is said that the young mother 
of the minor may have wanted a partition 
for purposes of her own. It is unnecessary 
to consider the limits of a mother’s 
authority to enter into a partition, as the 
question has not been argued before u. 
because we think that in circumstances such 
as tnose I have mentioned, the partition 
should be proved by very clear and satis" 
factory evidence and on the whole we 
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There is no direct evidence in writing of 
the partition. It is admitted that both the 
uncle and the minor continued to live in 
the same house after the alleged division. 
Six months later an agreement, Exhibit D, was 
entered into with the minor's maternal uncle 
under which the whole of the family pro¬ 
perty was leased to' him for seven years on 
condition that he was to discharge certain 
debts of the family, that he was to pay 
grain worth of Its. 40 a year to the uncle 
and to pay Rs. 24-4 for the marriage of the 
minor which he was to get celebrated him¬ 
self. This direction is explained as due to 
the fact that the intention was that the 
minor was to marry the daughter of the 
lessee. In this agreement, Exhibit D, the 
property leased is referred to as our one 
half share" and that seems to us to be very 
extraordinary language to use if there really 
had been a partition. The defendant relies 
upon the fact that Exhibit I) is said to have 
been made between the lessee and the uncle 
and the minor by his guardian and mother, 
whereas in the case of certain previous 
documents, Exhibits R, C-l and C-2, they are 
said to have been executed in favour cf the 

uncle and Itis undivided son," the minor, 
through his mother, guardian. Then reliance 
is placed upon a document, Exhibit I, which 
was drawn up by the plaintiff’s 1st witness. 
According to his evidence that document was 
drawn up at the time when Exhibit L) was 
executed. 11 is explanation is that, as 
the lands were to he put in possession of 
t he lessee* for seven years the deceased wanted 
a memorandum of his share. We do not 
think that this is entitled to much weight 
as evidence of partition. That is all the 
documentary evidence in the case. There 
is a certain amount of oral evidence to 
prove the partition, and the plaintiff relies 
upon certain slight discrepancies in that 
evidence. We do not attach so much im¬ 
portance to that, as we do not think it is 
safe to act upon oral evidence of that kind 
in support of a partition such as is set up 
in this case, a partition which appears to 
ns to be contrary to the interests of the 
minor and exceedingly unlikely to have taken 
place. Wedo not think tint the defendant 
has satisfied the onus which was upon her 
to establish such a partition. 


Ro far as the Will is concerned, as tlier 
was no partition and as, therefore, the pro- 


e 


perty bequeathed under the Will is joint 
family property, the Will, even if genuine, 
is inoperative and the plaintiff is entitled 
to a declaration that it is not binding on the 
suit properties. 

We, therefore, allow the appeal and decree 
the suit with costs throughout. 

Appeal allowed ; 

Suit decreed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 411 of 

1913. 

February 26, 1915. 

Present :—Air. Justice Fletcher and 
Mr. Justice Teunon. 

Srimati Paul KUARMANI SINGHA 

M A N D H AT A—P lai nti ff— A ppe llant 

versus 

His HiohxessThe Hon’rle Iiitisham-ul-Mulk, 

Rais-up-Dowla Amir-vl-Umara Nawar 
Asak Qapkr Syed Sir WASIF ALI MURZA 

Khan Bahadur , MaHARAT JUNG, K.C.S.I., 
K.C.Y.O., Nnwab Bahadur —Defendant— 

Respondent. 

Civil Procedure Code (Act V of 1908), 0. FJT, r. 4, 
O. A71’, i*. 2, construction of—Limitation Act (IX of 
190S), Mt. (>, 8, 9,22, Sch. /, Art. 91 — Minority, 
insanity and idiocy — Limitation , disqualifications to 
sure- Court oj Wards, i*>sition of — Suit , right oj — 
iiCjircsrutativc capacity, suit in—Plaint, amendments 
made in — Properlies belonging to idols , transfer fl/, 
by Court of Wards—Court of Hards Act (IX of 187U)i 
s. IS, scope of. 

Order XIV, rule 2, Civil Procedure Code, does uot 
only apply to oases in which the issues of fact have 
not been settled, but also to cases where the Court 
has not postponed the settlement of the issues of 
fact. fp. 819, col 2.] 

Rai Yattmlra Xath Choicdhury v. Hari Charan 
Chotrdbury, 26 Ind. Cas. 954; 20 C. L. J. 426, not 
followed. 

Under the terms of the Indian Limitation Act, 1908, 
no other cause of disqualification than th >$o men¬ 
tioned in the Act, viz., minority, insanity and idiocy, 
can he admitted to save limitation and time runs 
against a disqualified proprietor whose property is 
taken under the Court of Wards, [p. 820, col. 1.] % 


No one except the disqualified proprietor can 
bring a suit in relation to property taken charge of 
by the Court of Wards, [p. 820, cob 1.] 

Order VII, rule 4, Civil Procedure Code, does not 
require that where the plaintiff sues in a represen¬ 
tative capacity that fact should be stated in the 
cause-title of the plaint although, no doubt, that is 
a convenient place to state it. [p. 820, col. 2.] 
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The amendments made in the plaint by the leave 
of the Judge cannot, in any view, amount to an 
addition or substitution of a new plaintiff within the 
meaning of section 22 of the Indian Limitation Act. 
[p. 820, col. 2; p. 821, col. 1.] 

Where certain properties belong to idols the convey¬ 
ance of those properties by the Court of Wards, is a 
nullity, and Article 91 of the .Limitation Act does not 
apply, [p. 821, col. 1.] 

The Court of Wards can only deal with the pro¬ 
perty of the ward the in manner provided bv section 
18 of the Court of Wards Act (IX of 1879.)' fp. 821, 
col. 1.] 

Appeal against the decree of the Subordi¬ 
nate Judge, first Court of Midnapur, dated 
the 16th of May 1913. 

Babus Dwarha Nath Chakravarti and Kali 
Kumar Chakravarti , for the Appellant. 

Dr. Bash Behary Ghose , Babus Hemendra 
Nath Sen and Naresh Chandra Singha , for the 
Respondent. 

JUDGMENT. 

Fletcher, J.—This is an appeal by the 
plaintiff against a judgment of the learned 
First Subordinate Judge of Midnapore, dated 
the 16th of May 1913, dismissing the plaint- 

in: s suit. 

The plaintiff brought the suit for a 
declaration that a kahala , dated the 7th June 
1890, executed by the Collector on behalf of 
the Court of Wards in favour of the late 
father of the defendant, and that a sub¬ 
sequent kabala , dated the 11th February 
1901, executed in manner aforesaid in the 
like favour, are invalid and illegal, and for an 
order restoring the plaintiff to possession of 
the properties comprised in such kabalas and 
for certain alternative and consequential 
relief. 

The issues of law and fact were settled 
by the learned Judge on the 9th of December 

1912. 

The defendant, on the 16th of February 

1913, applied to the learned Judge for the 

trial of the 1st three issues under the pro¬ 
visions of Order XIV, rule 2, Civil Procedure 
Code. The learned Judge assented to that 
application. The first three issues were in 
the following terms: 1. Is the suit barred 
by limitation ? 2. Is the suit bad for not 

making the Secretary of State for India in 
Council and the Court of Wards parties to 
the suit P 3. Is the suit maintainable, in 
respect of the properties said to be debutter 
in the plaint, in the present form P For 
the purpose of determining these three issues 


the learned Jndge assumed, as he was bound 
to, the correctness of all the allegations co 7 i- 
tained in the plaint. 

These allegations of fact so far as 
material to the present appeal are very 
simple. 

On the 30th July 18F6 upon her own 
application the plaintiff was declared to be 
a disqualified proprietor and the Court of 
Wards took charge of her estate. On the 
7th of June 1S9U by a kabala the Court of 
Wards sold and conveyed to the father of 
the defendant the property to which this 
suit relates other than and except the 
Monzas Sakdubi and Pirote. By a further 
kabala , dated the 11th of February 1901, the 
Court of Wards conveyed to the father of 
the defendant the two Mnu:as Sakdubi and 
Pirote. The plaintiff does not state whether 
this second kabala was executed for con¬ 
sideration or by way of further assurance or 
otherwise. 

The Court of Wards, on the 1st of August 
1911, released the property of the plaintiff 
from its charge. The present suit was 
instituted on the 31st of May 1912. The 
plaintiff on the present appeal before us has 
urged that the course the learned Judge 
adopted in disposing of the first throe issues 
of law was illegal. The argument is based 
upon the terms of Order XIV, rule 2, Civil 
Procedure Code 11 is argued that the rule 
only applies to cases in which the issues of fact 
have not been settled. The wording of the 
rule is opposed to such a construct ion. 

1 he words for that purpose may, if it 
thinks fit, postpone the settlement of the 
issues of fact until after the issues of law 
have been determined ” clearly indicate that 
the rule also applies to cases where the Court 
has not postponed the settlement of the issues 
of fact. 

It is said that the decision in the case 
of Bai 1 atindra Nath Chowdhnry v. Hari 
Charan Chowdhnry (1) is in accordance with 
the argument put forward on behalf of the 
plaintiff. But as I read tint decision all 
that was decided in that case was that 
the course adopted by the trying Judge 
in that particular case was highly incon¬ 
venient and his procedure ought to le 
set aside by the Appellate Court. I think 
there is no force in this argument raised 

(1) 26 Ind. Cas. 954; 20 C. L. J. 42Q. 
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on behalf of the appellant. The next 
argument is as to whether the suit is 
barred by limitation as regards the lands 
comprised in the habala of the 7th of 
dune 1890. It is argued that as the 
plaintiff was a disqualified proprietor whose 
estate was under the charge of the Court 
of Wards time did not run against her 
during the period the Court remained in 
charge. 

Under the terms of the Indian Limi¬ 
tation Act, 1908, no other cause of dis¬ 
qualification than those mentioned in the 
Act can be admitted to save limitation. 
The only disqualifications that sections 6,8 
and 9 of the Act recognise are minority, 
insanity and idiocy. It is argued that 
notwithstanding this when the plaintiff 
was declared a disqualified proprietor and 
the Court of Wards Act (IX of 
1879, B. C.) vested the right of possession 
of her property in the Court of Wards, 
and that the possession of the defendant 
and his father could not become 
adverse as regards the plaintiff until 
the Court of Wards released the pro¬ 
perty of the plaintiff on the 1st of August 
1 ^ 11 . 

On's argument in substance rests upon 
tlio wording of section 35 of Act IX of 

lb7[). No doubt the words “directingthat 

possession be taken of such person and 
property” occur in that section. But the 
whole scheme of the Act, as is manifest 
from many sections, is the taking of the 
property of the disqualified proprietor under 
the charge of the Court of Wards The 
position of the Court of Wards being that 
of a guardian of the disqualified proprietor 
the possession of the guardian would be 
that of the ward and the plaintiff in that 
view was in possession when the Court 
sold the property in June 1800. Moreover 
t he Act preserves the right of suit of the 
disqualified proprietor. No one except the 
disqualified pmpietor can bring a suit 
relation to property taken charge of 
the Court °f Wards. It is true that 
art MI of the Act restrictions hai 
been placed upon the right of the di 
qualified proprietor to sue. The fac 
however, remains that no one except tl 
plaintiff could have maintained a su 
with reference to the properly taken charg 
of by the Court of Wards 


1 think, therefore, that the learned Judge 
came to a correct conclusion when he found that 
the plaintiff’s suit as regards the properties 
comprised in the kabala of 7th of June 
1890 was barred by limitation under 
Articles 91 and 142 of the Indian Limi¬ 
tation Act. I may mention in passing that 
the learned Vakil for the appellant informed 
us that lie makes no case to bring the 
plaintiff’s suit within section 18 of the 
Indian Limitation Act, the case of the 
plaintiff being that she knew of the fraud 
all along and applied to the Court of 
Wards for release of her property in 
order to institute a suit. 

I will now proceed to deal with the case 
so far as it relates to the two Mouzas 
Sukdabi and Pirote. In the cause-title of 
the suit as given in the plaint as 

originally presented to the Court, the 

character in which the plaintiff brought 
the suit as regards these two mouzas was 
not given, although it is manifest from 
the body of the plaint and the prayers 
thereto that the plaintiff was suing to 
recover possession of the two mouzas 
comprised in the kabala of the 11th 

February 1901 as the shebait of certain 
idols. On the 12tli of April 1913 the 

plaintiff applied to the learned Judge for leave 
to amend the plaint by stating in the 
cause-title that she sued on behalf of 

herself and as shebait of the idols and 
for making the necessary and consequential 
amendments in the body of the plaint. The* 
learned Judge gave the necessary leave 
and the amendments were duly made. By 
reason of such amendment the learned 
Judge has held that there has been the 
addition of a new plaintiff to the suit and, 
therefore, the suit as regards the two 
mouzas is barred under Articles 91 and 
112 of the Indian Limitation Act. I am 
unable to agree with the view taken by 
the learned Judge. It seems to me abundant¬ 
ly clear on reading the plaint as originally 
filed that the plaintiff was suing as shebait 
of the idols as regards these two mouzas . 
Order \ II, rule 4, does not require that 
when the plaintiff sues in a representative 
capacity that fact should be stated in the 
cause-title of the plaint, although no doubt 
that is a convenient place to state it. The 
amendments made in the plaint by the 
leave of the Judge cannot, in any view 
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^ think, amount to an addition or substitu¬ 
tion of a new plaintiff within the meaning 
of section 22 of the Indian Limitation 
Act. Nor am I able to agree with the 
view of the learned Judge that this suit, 
so far as regards the two mouzas , is governed 
by Article 91 of the Limitation Act. The 
case the plaintiff sets up in her plaint 
is that these two mouzas belonged to the 
idols and that the conveyance of them by 
the Court of Wards to the defendant’s 
father was a nullity. Obviously Article 91 
does not apply to such a case. I think 
that there is a case which ought to be 
tried so far as relates to these two mouzas. 
How or why they were transferred to 
the father of the defendant by the Icabala 
of 11th of February 1901 does not appear 
and that, of course, will be a material 
matter to inquire into in the course of the 
trial. The Court of Wards could only 
deal with the property of the plaintiff in 
manner provided by section 18 of the 
Court of Wards Act (IX of 1879.) 

I think, therefore, we ought to re¬ 
verse the decree passed by the lower 
Court and remand the case for trial on 
the issues so far as they relate to the 
two mouzas Sukdubi and Pirote com¬ 
prised in the Icabala of the 11th of February 

1901. 

The decision of the learned Judge as 
to the suit being barred by limitation so far 
as regards the property comprised in the 
kahala of the 7th of June 1890, will 

lemain unaffected by this order of remand. 
The costs of the present appeal will be 
costs in the suit. 

Teunon, J.—I agree. 

Decree reversed ; Case remanded. 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 261 of 1914. 

November 17, 1914. 

Present :—Mr. McColl, J. C. 

MI THE O— Plaintiff—Appellant 

versics 

MI SWE AND OTHERS—DEFENDANTS — 

Respondents. 

Buddhist Law — Inheritance—Eldest daughter , her 
interest during mother's life-time. 


Under the Budhist Law the eldest daughter during 
the life-time of her mother has not such au interest 
in the estate of her deceased father as is contem¬ 
plated in section 91 of the Transfer of Property Act 
[p 825, col. 1.] 

The rule appears to be as follows:— 

1 . The eldest daughter can only claim one-fourth of 
the bulk of the estate if her mother dies first and she is 
capable of replacing her mother in the house-hold, 
fp. 824, col. 2.] 

2. Sometimes the eldest daughter on marrying 
and leaving the parental roof is given her share of 
the estate during the life-time of both parents. In 
that case she has no further claim on the estate, 
[p. 824, col. 2; p. 825, col. ],] 

3. If this has not happened the eldest daughter 
on the death of her father is entitled to certain 
specified property and her mother gets the bulk of 
the estate, [p. 825, col. l.J 

4. If on the death of the father the mother marries 
again the eldest daughter is further entitled to one- 
fourth of her father’s wearing apparel and ornaments, 
but her mother still retains the bulk of the estate, 
[p. 825, col. I.] 

Mr. Tha Gyice , for the Appellant. 

Mr. A. C. Mukerjee, for the Respondents. 

JUDGMENT.—The plaintiff-appellant sued 

for the redemption of some land which 
she alleged had been mortgaged by her 
grandmother, Ma Swe Mi. She is the only 
child of Ma Swe Mi’s deceased son, Maung 
Lu Pe. The lower Appellate Court dis¬ 
missed the suit on the ground that as her 
mother, Ma Yo, was still alive, the plaintiff- 
appellant had no such interest in the land 
as would entitle her under section 91, 
Transfer of *Property Act, to redeem it. 

The plaintiff-appellant has appealed to 
this Court, and it is urged in the first 
place that as Maung Lu Pe’s eldest daughter 
she has a vested interest in his estate and, 
secondly, that as her mother, Ma Yo, has 
married again plaintiff-appellant has a right 
to an immediate partition with her mother 
and has, therefore, a right to redeem. It 
has been pointed out that it was held by 
the Judicial Commissioner of Lower Burma 
in Me On v. Ko Since 0(1) and in Ma Me 
v. Ma Myit (2), that on the death of one 
parent the eldest child, whether son or 
daughter, could claim one-quarter of the 
estate from the surviving parent and that in 
Ma Gyi v. Maung Po Hmyin (3), it was 
practically held that not only the eldest 
child but the younger children obtain an 
interest in their parents’ estate on the 

(1) S. J. L. B. 378. 

(2) P. J. L. B. 48. 

(3) 8 Ind. Cas. 439; 3 Bur. L. T. 45, 
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death of one parent—an interest which will 
he recognized by the Courts. 

'I'he arguments on which these rulings 
are based are, however, vitiated by the 
fact that mistranslations of the texts from 
the Dhammathats were relied on, as 1 point¬ 
ed out in Mi San: M if in v. Mi Since Thin 

(4). 

The rule as to when the eldest son or 
the eldest daughter can claim one-quarter 
of the bulk of the estate has been 
clearly pointed out by Chan Toon and 
is as follows: On the death of the 
father, the eldest son, if competent to take 
his father’s place, can claim one-quarter of 
the bulk of the estate, because he is so 
competent. But (as he cannot replace her) 
if his mother dies before her husband, lie 
cannot claim one-quarter of the bulk of 
the estate but only certain specified property. 
Similarly it is only when the mother dies 
first that the eldest daughter can claim 
uhe-quarter of the bulk of the estate : against 
her mother she can only claim certain 
specified property, as I pointed out in Mi 
Sate Mu in's case (4). 

There is ample authority that the rule 
is as stated. I pointed out some of the 
authorities in that case and 1 shall 
incidentally refer to others when dealing 
with the next point. I have so far been 
referring to cases where the surviving 
parent does not marry again. When there 
is a re-marriage the case is not so simple. 
In the present case Ala Vo is said to have 
married again, and the question is whether 
her only daughter can on that account 
claim a share of property which her father 
inherited during the marriage. Of course, 
if Maung Im Pe had pre-deceased his 
mother, Ala \ o would have no claim to the 
latter's property and the plaintiff-appellant 
would be the sole heir, but it is clear 
that Maung 1m Pe died some years i fter 
his mother and so his share of her 
estate became the tettetpwa of himself t nd 
his wife. 

The learned Counsel for the plaintiff- 
appellant relies on Ma Thin v . Ma 1|« 
Y<>n (5), in which a Full Bench of the 
Lower Burma Chief Court held that a 
daughter being an only child was entitled 


(4-) Jo Iml. (’as. 01P ; L. Jj. [{, ( p]2) ] i 

C>J 2 L. 13. R. 255. 
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to cl im a one-fourth share of her parents 
joint estate from her mother, when the 
latter re-married after the father’s death. 
The judgment was delivered by Mr. Justice 
Birks and he clearly indicated that the 
question was by no means an easy one. He said 
that the matter was dealt with in section 
44 of U Gaung’s Digest in which texts 
from 12 Dhammathats were collected and 
that of these seven Dhammathats allowed 
the daughter to claim a share whilst the 
Manuk ye, Maun and A mwebnn were 

i gainst this rule. 1 think it likely that 

there is a misprint in the judgment. There 
does not appear to be such a Dhammathat 
as the Minja and though there is a Dham* 
mat hat called the Kaingza no text from 

it appears in section 44 and I think it 

not unlikely that “ Kaingza , Minja ” is a 
misprint for “ Kungyalinga." Thus six 
only of the texts collected in section 44 
are apparently in favour of a partition on 
the mother’s marrying again. Mr. Justice 
Birks apparently overlooked the Dhamma 
when lie said that the Manukye , Mann 
and Amicehou seemed to say that the 
eldest daughter was merely entitled to a 
quarter share of the father's clothes and 
ornaments. So of the 12 texts collected in 
that section six are in favour of a partition 
and four against one: the other two do not 
refer to daughters at all. Furthermore 
these six texts do not agree amongst 
themselves as to whether all the children 
can claim a partition or only the eldest 
daughter. Mr. Justice Birks also referred 
1° the 1 tlosa, Rati and Kyetyo Dham• 
mat hats and said that as according to 
texts from them collected in section 31 the 
clilest daughter was entitled to one-fourth 
of the estate on the death of her father, 
whether her mother married again or not, 
no texts from these Dhammathats appeared 

in section 14. 1 shall refer to these Dham - 

mat hats later. 

Mr. Justice Birks did not explain what 
induced him to accept the rule laid down 
by the six Dhammathats referred to above 
rather than that laid down by the other 
four 1 dhammathats; he did not say that 
he would decide according to the numerical 
majority and he did not go into the 
question ot the weight to be attached to 
the individual Dhammathats and the 
Manukye, which by common oonsent has 
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greater weight than any other Dhammathats 
is one of the minority. 

After referring to section 44 of the Digest 
Mr. .lustice Birks quoted at length section 
159 of the Aftasankiirpa I thammathat 
which is certainly in favour of a partition 
on either parent marrying again, and 
apparently it was this text that proved 
the deciding factor, though Mr. Justice 
Birks did not say so. Beyond saying that 
as a matter of fact partitinn of property 
was usually effected on a second marriage, 
he gave no reason at all for selecting one 
rule rather than the other. He merely 
said, “there is certainly ample authority in 
the Dhammathats for holding that a single 
daughter is entitled to claim one-fourth 
share of the joint estate from her mother 
on the death of the father when the mother 
re-marries/’ This is quite correct, but 
unfortunately there is also ample authority 
in the Dhammathats for holding the contrary 
and the question is what principles are to 
be followed in choosing between contra¬ 
dictory texts. 

The Attasanhhepa Dhammathut was 
compiled by the late Kinwun Mingyi, U 
Gaung, and is entitled to much weight. 
No doubt the law as administered when it 
was compiled was not exactly the same as 
it was when the earliest Dhammathats 
were written 1,000 years previously. 
Nevertheless, I believe it is correct to say 
that the various Dhammathats do not really 
lay down the case-law as it stood at the 
time they were written, but the opinions 
of the compilers as to what the law had 
originally been. Every now and then we 
come across indications that tms is so. 
There is one in section 44 itself. In the 
Yazathat the compiler, after laying down 
the rule that the eldest daughter can 
claim one-fourth of the estate and that the 
younger children can only get their shares 
on the death of the surviving parent, goes 
on to say: “Although the above is the 
statement of the law in the Dhammathats 
yet as the surviving parent has not remained 
single controlling the children as he or she 
ought to do, the younger children should 
be given half the deceased parent s share . 
Thus the compiler first states the law as 
he believes it to be according to ancient 
authorities and then says how m his opinion 
the law ought to be altered. Unfortunately 


there is nothing to show whether lib- 
opinion was adopted ; the instances of case- 
law are few and probably for the most 
part legendary. Consequently the date of 
a hhammafhat furnishes practically no clue 
to its authority and the Attasanl\hc}u 
cannot, therefore, claim special 

authority merely because it is the most 
modern of all the Dhammathats. In the 
“introduction " to the translation it is 
staled that the work contains the views 
of U Gaung on the law as it actually 
stood at the time of its compilation, but as it 
is also stated that it was prepared on con¬ 
sideration and comparison of all the 
available texts, it would appear that the 
compiler's views were based not on practice 
but on theorj-, not on case-law but < n 
ancient texts. The unknown author of tins 
introduction goes on to say : ‘ft (the Attasau- 
Jxhepa) is not to he regarded as the ultimate 
authority on questions of Buddhist Law, but 
tlie Courts will find it useful as a work 
of reference and it may fitly be consulted 
as explanatory of the older Dham¬ 
mathats." 

Now if section 159 of the Attasanl-hepa 
be read in the light of these remarks, it 
will be seen that it is an attempt to 
reconcile numerous very conflicting texts. 
It must be considered as a commentary 
and not as an authority in itself and in 
my opinion, the attempted reconciliation of 
the conflicting texts is not successful. 

How conflicting those texts are was, L 
think, hardly realized by the learned Judges 
who decided Ma Thin v. J\fa TLa Yon (5). 

For instance the text from the Pauam 
cited in section 44 runs as follows: Children 
can claim partition of inheritance, when 
after the death of the father the mother 
marries again.But the text from the 
same Idiammatliat given in section ‘A3 runs: 
“The daughter living with the mother shall 
inherit the estate on the death of the 
mother. She has no right to protest should 
the estate be exhausted by the mother 
during her life-time in the maintenance of 
herself and her subsequent husband .” Of course, 
the most natural attempt to reconcile the.<e 
two texts would be to assume that the 
first of them refers to children living apart 
from their parents, and a distinction is 
drawn in the Attasanlihepa between children 
who continue to live with their mother 
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after her marriage and those who live 
separately, but the rules laid down there 
apparently have no place in any of the 
other Dhammathats, they are an agglomeration 
of contradictory texts with the addition of 
other rules invented apparently for the 
purpose of harmonizing them. Anyone 
attempting to reconcile these two contradictory 
texts from the Panam as suggested above 
would find on reading section 36 of the 
Digest that his attempt was a failure, 
because the text from the Panum in that 
section runs as follows : ‘‘On the death of 
the father, the daughter living separately 
from the parents shall get such property 
as ornaments and cups used in the 
performance of a ceremony and given her 
by both parents at the time of performing 
it. She should be given a dowry commensurate 
with the means of the parents, when she is 
given in marriage and she leaves the parental 
roof with her husband.” Clearly she is not to 
get one-fourth of the estate. 


do take some other Dhamathat relied 
on by Mr. Justice Dirks. The following four 
texts are from Vilasa: 

Section 34, “Children other than the 
eldest child are entitled to partition of 
inheritance only when both parents are 
dead.” 

Section 36, “On the death of the father 
the rule of partition betwen the mother 
and daughters living separately is as follows: 
1 he daughter shall get the property such 

as £° ld .S'ven her . when she 

was young.On the death of the father 

the mother alone is entitled to all the 
property. The daughter living separately 

can get ohly what is given her by the mother 
through affection.” 

Section 38, “On the death of the father 
the mother gets the whole estate. The 
daughters living with the mother shall not 
get anything while the mother is still 
living. The mother has the right of use 

of the estate for life for the maintenance 
of herself and her subsequent husband." 

Section 46, “After the death of the 
husband the wife shall not say to her 
children that partition shall he made only 
on her death. The children shall have their 
inheritance, although she may not marry 


It will be feem that these 
from the same Dhammathat are 


texts all 
hopelessly 


conflicting : there is no possibility of 
reconciling them. The Pasi on which 
Mr. Justice Dirks also relied is not a whit 
more consisent. On the other hand the 
Dhammathats which Mr. Justice Birks reject¬ 
ed, viz., the Manukye , the Dhamma , the 
Manu and Amwehon are not self-contradictory 
and agree with each other. To the texts 
from these Dhammathats quoted in section 
44 may be added the following text from 
the Dhammathatkyaw given in section 36: 
on the death of the father the rule of 
partition between mother and eldest daughter 
who lives apart from the parents, is as 
follows: 

The daughter shall get such proprty as 
necklaces, anklets, bracelets, earrings, hair¬ 
pins, gold, silver and slaves and bullocks, 
buffalu'S, lands, etc., given her by both 
parents, when she was young, at the 
ceremony of placing her in the cradle, of 
first tying the hair into a knot, and at 
the time of her marriage. Such property 
lias become her separate property. She shall 
also get the property given her when she 
set up a separate establishment. On the 
death of the father the mother obtains 
all the property. Should it be exhausted by 
her on her maintenance or on that of 
herself and her subsequent husband or in 
the performance of works of merit let it 
be so: the children living with hen are 
entitled to the residue if there is 
any.” 


.It must be recognized that it is impossible 
to reconcile the different Dhammathats and 
I think that those of them should be rejected 
which, are inconsistent with themselves, 
1 his is obviously necessary, because if 
it were decided to rely on one of them 
it would be impossible to decide which 
of the contradictory texts to accept as 
binding. 1 be other Dhammathats are not 
self-contradictory and they agree very 
well with one another, and it is a matter 
of satisfaction that one of them should be 
the Manukye which has generally been 
considered to have special authority. 

Hie rule then appears to be as follows:— 

1. The eldest daughter can only claim 
one-tourth of the bulk of the estate, if 
her mother dies first and she is capable 
ot replacing her mother in the household. 

Sometimes the eldest daughter on marry* 
mg and leaving the parental roof is given 
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her share of the estate during the life-time 
of both parents. In that case she has no 
further claim on the estate. 

3. If this lias not happened, the eldest 
daughter on the death of the father is 
entitled to certain specified property and 
her mother gets the bulk of the estate, as 
explained in Ma Saice Ilyin v. Mi Sham 
Thin (4) 

4. If on the death of her father the 
mother marries again, the eldest daughter 
is further entitled to one-fourth of her 
father’s wearing apparel and ornaments, but 
her mother still retains the bulk of the estate. 

In the Manuk ye JDliammathat there is 
a further provision that if the mother 
marries again, the eldest daughter’s share 
of the whole estate shall be publicly made 
known and shall be kept in the custody 
of the mother. This clearly indicates 
that the eldest daughter cannot claim this 
share during her mother’s life-time, and there 
are so many texts permitting the mother 
to exhaust the whole of the property in 
maintaining herself and her second husband, 
that it seems clear that the eldest daughter 
does not obtain a vested interest, as defined 
in section 91 Transfer of Property Act, in 
this share until her mother’s death. It looks 
as if this provision was meant to safeguard 
the eldest daughter’s share as against her 
own brothers and sisters and the possible 
offspring of the second marriage. 

I am, therefore, of the opinion that the 
plaintiff-appellant has not such an interest 
in the propery sought to be redeemed 
during the life-time of her mother as is 
contemplated in section 91,Transfer of 
Property Act, and that, therefore, the decision 
of the lower Appellate Court is correct. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismissed . 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 162 of 1912. 

March 5, 1915. 

Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 

Hakim MUHAMMAD HAMID ALI KIJAN 

—Plaintiff—Appellant 


MUHAMMAD ASGHAR ALI KHAN and 
others—-Defendants—Respondents. 

Mortgage Sa\e-deed of mortgagee rights—Considera- 
twn, whether mortgagor can question the passing of— 
bale-deed , necessity not mentioned in, effect of. 

If ., the ,u a f' K . nCC , of , a mortgagee right brings 
a suit on the basis of the mortgage, the mortgagor 
or his transferees cannot question the passing of 
the consideration of the assignment between the 
mortgagee and the plaintiff, [p. 826 col 1 1 

Ahmad-ud-din Khan v. Sikandar Began i 18 A 256- 
A. W. X. (1896; 52, referred to. ’ 

The absence of any mention of necessity in the 
bond on which the loan is taken is no ground for 

col 2 T k th ° ‘ lanSaCtiou is [p. 827, 

First appeal from the decision of the 

Subordinate Judge of Bareilly, dated the 
19th February 1912. 


T , M £ B - f • O'Conor, (with him the Hon’ble 
Hr. leg Bahadur Sapru) i f or the Appellant. 

Dr. 6’. N. Sen , for the Respondents. 

JUDGMENT. This appeal arises out of a 
suit brought by the plaintiff-appellant to 
enforce . a mortgage said to have been given 
by Hakim Vilayat Ali Khan, a large landed 
proprietor of Aonla, to one Nazir Ali in 1895 
The deed of mortgage purports to have been 
executed on August 30th, 1S95, on behalf of 
Hakim \ llayat Ali Khan by Baud Ali under 
a special power-of-attorney. The plaintiff, 
appellant claims to have purchased the mort 
gagee rights of Nazir Ali by a sale-deed 
dated January 24th, 1900. Hakim Vilayat 
Ah Khan and Nazir Ali are both dead The 
claim was brought against eight persons 
the first two of whom are legal representa¬ 
tives of Hakim Vilayat Ali Khan, the third 
is the purchaser under a private sale-deed 
of a portion of the mortgaged property, the 
fourth, fifth and sixth are auction-purchasers 

of another portion, and the last two are 
the legal representatives of Nazir Ali. One 
of the latter died during the pendency of 
the suit and his heirs were brought cn the 
record by an order dated February 25th, 

7, " he firs . t Slx defendants contested 
the suit on various grounds. They denied 
the genuineness of the mortgage of 1895 
and the sale of 1900 as also the special 
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authority of Daucl Ali. They further pleaded 
that the mortgage in suit was effected by 
Daud Ali in collusion with Nazir Ali for no 
consideration without the knowledge of 
llakim Vilayat Ali Khan, and that if it was 
executed by the latter, lie executed it to 
defraud his creditor. Rai Durga Prasad, 
the ancestor of defendants Nos.4 to (j. It 
was also alleged that no consideration passed 
on the mortgage in suit or on the sale- 
deed of January 24th, 1900. The learn¬ 
ed Subordinate Judge of Bareilly in whose 
Court the suit was filed, while upholding 
the special authority of Baud Ali and the 
execution of the mortgage-deed of 1895 
and the sale-deed of 1900, found that 
both were bogus and paper transactions." 
He was of opinion that in the present case 
where the plaintiff was enforcing a mortgage 
against btma fitle purchasers for value who de¬ 
nied its genuineness, it was for the plaintiff to 
prove in the first instance both the execution 
and the bom Jidr character of the deed; that 
the recital in the deed of 1895 as to tin* 
passing of consideration was no evidence 
against the purchasers who were third 
parties; that the indebtedness of Hakim 
Vilayat Ali Khan, the absence of any 
mention of the necessity for which the 
loan in suit was taken, the want of 

proof of passing of consideration on the 
the deeds of 1895 and 1900 (the evidence 
on the point having been disbelieved), the 
doubtful means of Nazir Ali to advance a 
sum of Rs. 5,000 and the sale of the 
mortgagee rights to a close relative of 
the mortgagor these were the reasons which 
made (lie learned Subordinate Judge hold 
that the transactions of 1895 and 1900 
were fictitious. He accordingly dismissed 
the claim. 1'lie plaintiff has preferred 
this appeal. He contends that he has 
proved the genuineness of the mortgage 
in suit as also of the sale of 1900. In 

fact as to the latter he maintains that 
the question of the passing of 

consideration does not arise in the present 
case as between himself and the contesting 
defendants. The question of the character 
of the transactions of 1895 and 1500 depends 
upon the credibility of the evidence. To 
take up the mortgage in suit first. It 
was executed, as has already been remarked, 
by Hand Ali on behalf of Hakim Vilayat 
Ali Khan under a special power-of- 
attorney. Daud Ali has been examined 


and he deposes to the execution of the 
mortgage and the receipt of Rs. 5,000. 
One Nazir Husain deposes to the same 
effect. He swears that Its. 5,000. were paid 
in his presence as consideration for the 
mortgage. There is nothing in the evidence 
of Baud Ali or Nazir Hussain to make us 
discredit it. The defendnnts-respondents 

would, however, ask us to reject the evidence 
of Baud Ali and Nazir Hussain for the reasons 
given by the learned Subordinate Judge. 

It is said (I) that if Hakim Vilayat 
Ali Khan executed the mortgage in suit 
he executed it with the object of defrauding 
his principal creditor. Rai Durga Prasad, and 
that is borne out by the heavy indebtedness of 
the Hakim; and that as a matter of fact the 
Hakim never executed the mortgage. Daud A1 
in collusion with Nazir Ali, a man of straw, 
fabricated the deed and practised a fraud on 
the Hakim. Jn support of the latter allegation 
the defendants-respondents examined three 
witnesses, namely, Sarnp Narain, Ram 
(/hander and Shoo Chand. The last two 
state that they saw a notice in the 
possession of Baud Ali from the Hakim 
calling upon the former to return the 
mortgage-deed of Nazir Ali. Ram Clmnder 
also says that he saw a draft of a plaint 
on behalf of the Hakim by which the 
cancellation of the mortgage-deed of 

Nazir Ali was sought. He admits that 
ho saw the draft of the plaint in 1910 
at the house of his master in the possession 
of one Wahid Ali Khan, a nephew of the 
llakim, and the notice two years after 

in 1912. Baud Ali showed him the notice, 
because lie. Baud Ali, wanted to sell 
himself and make money, as the production 
ot the notice would have been a complete 
answer to the claim of the plaintiff. 
Ram Clmnder is a servant of the defendants- 
respondents Nos. 4 to 6, the sons of Rai Durga 
Prasad, and his evidence is not disinterested. 
Besides his evidence, even if credible, is 
not conclusive, lie does not say that the 
drafts of the notice he saw bore the 

signature of the llakim. If Daud Ali 

is a person of such a character as Ram 
Clmnder makes him out to he it is quite 
conceivable that Baud Ali showed a forged 
notice purporting it to he, from his 
former master in order to make some 
money from the defendants-respondents 
Nos. 4 to o. But it is scarcely credible that 
Daud Ali would venture to play such 
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a trick after having given evidence on 
oath almost two months before in support 
of the genuineness of the deed of lb95. lie 
was examined as a witness for the 

plaintiff on November 17th, 1911, and 

according to Ram Ohander the draft of 
the notice was shown to him on January 
4th, 1912. Wahid Ali Khan who is said 
to have shown the draft of the plaint has not 
been examined on behalf of the defence. 
The other witness, Sheo Chand, is a man 
of no status. He was at one time in 
the service of Durga Prasad and on his 
own admission he is a mere acquaintance 
of Daud Ali. He also says that Daud Ali 
showed him the notice and a letter from the 
Hakim with the object of getting him, the 
witness, to persuade the defendants-respond- 
ents to buy them. The witness was promis¬ 
ed 10 '-per cent, on the decree presumably in 
favour of the defendants-respondents Nos. 
4 to 6. The same remarks apply to the 
evidence of Sheo Chand as to that of Ram 
Chander. Sheo Chand deposes to a letter 
which he saw in possession of Daud Ali from 
the Hakim. The letter was to the effect 
that Daud Ali was to obtain a sale-deed of 
the mortgagee rights of Nazir Ali in favour 
of the plaintiff, because Durga Prasad had 
taken out execution of his decree. Now 
such letter, if genuine, would be inconsist¬ 
ent with the allegation of the fabrication of 
the mortgage in suit by Daud Ali. The 
witness does not say what date the letter bore 
or that it was signed by the Hakim. He 
snys that lie saw the letter three years ago, 
that is, some time in February 1909. It is 
not shown that any decree of Durga Prasad 
was in execution at that time. Besides it is 
difficult to see how the decree of Durga 
Prasad could be defeated by the assignment 
of the mortgagee rights of Nazir Ali to’the 
plaintiff. The evidence of Ram Chander and 
Sheo Chand Rai is both inconclusive and 
unreliable. The evidence of Sarup Narain, 
Pleader, is much too vague to base on an infer¬ 
ence that Daud Ali fabricated the deed of 
1895. We, therefore, hold that the mortgage 
of 1895 was executed by Hakim Vilayat Ali 
Khan. The arguments advanced for the 
defence against its genuineness are also, in 
our opinion, of no force. The chief argumeut 
is the indebtedness of the Hakim at the time 
the mortgage was given. As there was no 
satisfactory evidence on the record about his 


financial condition, we remitted two issues to 
the lower Court for trial by which findings 
on the indebtedness of the Hakim and the 
value of his estate were called for. 

The lower Court has now returned findings 
on the issues to the effect that the Hakim was 
indebted in 1895 to the extent of Rs. 89,000 
including some doubtful debts, and that his 
estate at that time was worth Rs. 2,75.000. It 
has not been shown to us on behalf of the 
defence that the debts of the Hakim 
amounted to a larger sum than that found 
by the Court below. As to the valuation 
of his estate, even if the valuation 
arrived at by the lower Court be not accepted, 
that given by the defence would show that 
the Hakim was not in financial difficulties 
in 1895. According to the defence the value 
of the Hakim's estate in 1895 was 
Rs. l,/7,fibw. It cannot be said that a man 
who has an estate of that value and is indebted 
to the extent of about Rs. 90,000 only creates 
a mortgage for Rs. 5,000 in order to defeat 
his creditors. The absence of any mention 
of fhe necessity for which the loan was taken 
is no ground for holding that the transaction 
was fictitious. A man of the position of the 
Hakim would not proclaim his private 
affairs by mentioning the need in the bond 
for raising the loan. The allegation that 
Nazir Ali was a man of no means has not 
been made out by the defence. It is true 
that four bonds have been produced on 
behalf of the defence which go to show that 
Nazir Ali with some other persons from March 
1S95 to December 1895 borrowed small sums. 
This evidence, if not explained would, no doubt, 
make it questionable whether Nazir Ali 
could advance such a large sum as Rs. 5,000 
in 1895. But his brother, Ali Nabi, who 
has been examined in the case gives a 
satisfactory explanation of* the said bonds. 
He says that his brother, who was Nazir in 
the Rampur State and through whom the 
salaries of the petty officials of the State 
used to be paid, used to stand surety for the 
said officials when they raised small loans. 
The creditors always asked him to stand 
surety as he could guarantee to them the 
re-payment of the loans by deducting from 
the salaries of the debtors the amount of 
the loans. The evidence of Daud Ali and 
Nazir Husain proves that consideration 
passed on the mortgage in suit and, as we 
have said before, we see no reason to reject 







their evidence. Besides the mortgage was 
put forward in 1908 in the life-time of the 
Hakim in execution of the decree against 
him by Durg.x Prasad and it was not 
denied by the Hakim. We hold that the 
mortgage in suit was genuine and for consi¬ 
deration. 

As to the sale-deed of 1900 its execution 
is not disputed. The objection is that no 
consideration passed on it. Alumta/, 
Hussain, a marginal witness to the 
sale-deed in question, has been examined 
for the plaintiff and deposes to the passing 
of consideration. He has not been believed 
by the lower Court, because in its 
opinion the sale of 1900 was a part of the 
fraud that originated with Daud Ali in 1895. 
The lower Court considered the evidence of 
.Mumta/. Hussain not on its own merits, but 
in the light of the circumstances which in 
its opinion showed the mortgage transaction 
of 1895 to be fraudulent. As it has been 
shown that the said circumstances do not 
exist and do not prove the transaction of 
lb95 to be fictitious, the objection to the 
evidence of Mumta/ Hussain disappears. 
We see no reason to discredit his evidence 
and find it proved that consideration 
passed on the sale of lb'CO. Besides the 
failure of consideration on the sale in 
question would not defeat the claim of the 
plaintiff. The question of consideration on 
the sale is one that concerns the vendor of 
the plaintiff and his representatives have 
not denied the receipt of consideration. The 
defendants-respondents cannot raise the 
question in the present case, ride Ahmad- 
ud-din Khan v. tiikandar Beg am (1). 

We, therefore, allow the appeal, reverse 
the decree of the lower Court and decree 
the claim of the plaintiff for the amount 
claimed up to the date of suit, with costs in 
both Courts including m this Court fees on 
the higher scale. In delault the property 
will be sold. The usual decree under Order 
XXXIV, rule 4, will be prepared. We allow 
six months from this date for the payment 
of the money. Interest at the contractual 
rate is allowed up to the date of payment. 
Considering the great delay in bringing the 
suit we allow no interest after the date 
fixed for payment. 

Appeal allowed. 

(1) 18 A. 250; A. W. X. (1890) 52. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 218 of 1912. 

February 1, 1915. 

Present : —Air. Justice Ayling and 
Air. Justice Tyabji. 

NARAYANAN CHETTIAR— Plaintiff 

—Appellant 
versus 

RATNASABAPATHY AIYAR and others 
—Defendants—Respondents. 

Plaint , amendment of—New cause of action set up — 
Amendment not allowed —New relief but on Jacts 
already alleged , ground for amendment. 

An amendment of a plaint should not bo per¬ 
mitted when it entirely changes the cause of action 
and when the suit, if brought on the plaint as 
amended, would be barred by limitation. But there 
is no bar to an amendment where it does not set up a 
new cause of action but prays only for an additional 
relief, based on facts already alleged in tho plaint, 
[p. 829, col. 1.1 

Sevuyan Chetty v. Krishna Aiyanaar , 13 Iu(L Cas. 
208; 30 M. 378; 10 M. L. T. 557; 22 M. L. J. 139; 
Kumara Venkata Peru mat v. Vclayuda Reddi , 
24 Iml. Cas. 195; 27 M. L. J. 25; Weldon v. Neal 
(1887) 19 Q. B. D. 394 at p. 390; 50 L. J. Q. B. 021; 35 
W. R. 820,distinguished. 

Periasami Muduliar v. Seetharama Chcttiar , 27 
M. 243; 14M.L. .1. 81; Mohumud Zahoor Ali Khan 
v. Musammat Thakoorance Rutta Koci\ 11 M. I. A. 
408 at p. 485; 9 W. K.(P. C.) 9; 2 Suth. 1\ C. J. 107; 2 
Sar. 1\ C. J.320; 20Eng. Kep. 177, followed. 

Second appeal against the decree of the 
District Court of the North Arcot in Appeal 
Suit No. 51 of 1909, preferred against 
that of the Court of the District Alunsif of 
Vellore in Original Suit No. 251 of 1907. 

Air. L. .1. Govindaraghara Aiyar 9 for tho 

Appellant. 

Air. C . <8. Vnikatachariar, for the Respond¬ 
ents. 

JUDGAIKNT.—The plaint, as originally 
presented, asked merely for a declaration 
that the decree obtained by the plaintiff in 
Original Suit No. 295 of 1901 against the 
father of the defendants was binding on 
the defendants. Subsequently a prayer 
was allowed to be added by way of 
amendment of the plaint. The prayer so 
added asked fora direction that the defend¬ 
ants do pay the amount of the said decree. 

The lower Courts have held that the suit 

% 

was barred because at the date of the 
amendment tho decree was more than six 
years old and a suit, such as the present 
suit became after the amendment, would have 
been barred, had it been instituted at the 
date of amendment. Periasami Mudaliar y. 

Sceth a ra m a Ch ettia r (i). 

(1) 27 M. 243; 14 M. L. J. 84. 
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♦ In our opinion the lower Courts have mis¬ 
understood the law applicable to the facts 
before them. The plaintiff did not seek to 
plead any new facts when he applied for 
leave to amend the plaint. All he desired to 
do was to be allowed to ask for a fresh relief 
on the facts already pleaded. The relief 
that has to be granted on the facts alleged 
and proved has to be fixed by the Court and 
we agree with the decision in Sevugan Clietty 
v. Krishna Aiyangar (2). The first portion of 
the judgment in that case is applicable to 

the facts of the present case without any 
material alteration. 

Our attention has been drawn to the 
remark made in Kumar a Venkata Pe rum al v. 
Velayuda lledili (3) by the present Chief 
Justice (then Wallis, J.) with reference to the 
decision in Sevugan Clietty v. Krishna 
Anyang ar (2). That remark is based on Weldon 
v. Neal(4>). As the lower Appellate Court has 
also referred to that decision we may point 
out that Lord Esher, M. R., qualifies his opi¬ 
nion by saying that as a general rule, it would 
be m his opinion, improper and unjust to 
allow an amendment setting up a new cause 
of action, a writ in respect of which cause 
ot action would be barred at the date of the 
amendment. He goes on to state that there 
were no peculiar circumstances of any sort 
to constitute the case he was deciding an 
exception to the rule he stated. The Lords 
Justices agree with the Master of the Rolls. 

I here is no reason why what is stated as a 
general rule (evidently admitting an excep¬ 
tion) in cases where a new cause of action 
is set up, should be given effect to as a rigid 
principle to be invariably applied and why 
it should, moreover, be applied to a case where 
no new cause of action is being set up but a 
relief that was omitted in the first instance is 
added. In Mohummud Zahoor Ali Khan v. 
Musammat Thakooranee Rutia Koer (5), their 
Lordships of the Privy Council, far from 
referring to the bar of limitation as an 
absolute answer to any application for 
amendment, refer to the fact that the plea 
of limitation would be set up as a defence to 

(2) 13 Ind. Cas. 268; 36 M. 378; 10 M. L. T. 557; 

22 M. L. J. 139. 

(3) 24 Ind. Cas. 195; 27 M. L. J. 25. 

(4) (1887) 19 Q. B. D. 394 at p. 396; 56 L. J. Q. B. 
621; 35 W. It. 820. 

(5) II M. I. A. 468 at p. 485; 9 W. It. (P. C.) 9; 2 
Suth. P. C. J. 107; 2 Sar. P. C. J. 320; 20 Eng. Rep. 

177. 


a new suit, and make that their reason for 
permitting the amendment. 

We will, therefore, reverse the finding of 
the lower Appellate Court on the 4th issue 
and remand the case for being disposed of in 
accordance with law. The respondent will be 
entitled also to have his memorandum of 
objections heard and determined if he so 
desires. Costs will abide the result. 

Appeal allowed ; Case remanded. 


MADRAS HIGH COURT. 

First Civil Appeal No. 321 op 1912. 

February 9, 1915. 

Present :—Sir John Edward Power Wallis 
Kt., Chief Justice, and Mr. Justice Hannav 
Srimat PAR AM A HAMS A PARASA 
MAYA KOLARINATHA SRI RAJA 
RATNA SWAMIGAL MATADHIPATHI— 

Plaintiff—Appellant 

versus 

YAVADRAKSHAKI AMMAL, deceased 

AND OTHERS-DEFENDANTS—RESPONDENTS ’ 

Religious endowment—Head of a mutt— Succession 
— Custom of election to be definitely proved. 

There is no presumption with regard * to the pro 

parties in the possession of the head of a mutt 

either that they are or are not mutt properties rr, 
831, col.l.] 1 Percies. |_p. 

Setfuiramaswamy Iyer v. Herustcami Iyer, 4 T n( l 
76; 20 M. L. J. 108; 34 M. 470; 6 M\ L. T. 319, followed 

In order to succeed in a suit for declaration that 
the plaintiff is the properly elected matadhipathi of a 
mutt the custom of election for the office must l,« 
definitely established, [p. 831, col. 2.] 

Vidyapiirna Tirllui Swami v. Vidyanidhi Tirth,, 
Swami, 27 M. 435; 14 M. L. J. 105, distinguished. 

Appeal against the decree of the Court of 
the Subordinate Judge of Tinnevellv in 
Original Suit No. 12 of 1911. 

FACTS.—One Raja Ratnaswami brought 
a suit for declaration that he was the pro¬ 
perly constituted matadhipathi of Parasamaya 
Kolam Mutt in Tinnevelly having been duly 
elected by the sishyas of the mutt, viz. the 

five classes of the Viswa Brahma descendants 
throughout the Presidency. The plaintiff’s 
case was that the last holder, of the adhee- 
nam , one Muthukumaraswami, died in 19o/ 
his wife at the time being pregnant. She gave 
birth to a child who died three months later 
Ten days after the child’s death she co n * 
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genteel to the mlheenam being managed by 
a committee of 17 members, seven of wliom 
were to go about the Presidency to choose a 
proper boy for the ailhc°nani to be adopted. 
The plaintiff was chosen in 1906. llis 
arhanja • bhishpbim, his marriage, and 
maknfahhishfkwn were performed in 1910 
whereby he became head of the mutt. 

The 5tli defendant, the principal defendant 
in the case, contended that lie was the pro¬ 
perly constituted strami having been adopted 
by Muthukumaraswami’s widow in 1910. 
He further contended that Mutlmkumara- 
s warn is widow adopted a boy in November 
190*3 under an authority to adopt given by 
Muthukumaraswami before his death, that 
that son died, empowering his mother to 
adopt the fifth defendant, and that he was 
consequently adopted in 19l<>. He also 
pleaded that the suit property was the pri¬ 
vate properly of Muthukumaraswami and, 
therefore, descended to him, the 5th defend¬ 
ant, as his heir. 

The lower Court agreeing with (he con¬ 
tention of the defendant held that Miitlm- 
ku maraswami was only a priest of the 
Vistraknrnm caste, that the plaintiff had not 
made out that election was the proper mode 
of selecting the niafatlhipafht\ that even if it 
was, the usage to select the matmlhipathi by 
the sishgas, the plaintiff was not duly elected 
and that the 5th defendant was duly adopted 
by the widow of Muthukumaraswami. On 
these findings, the Subordinate .bulge of 
Tinnevelly dismissed the suit with costs. 

Mr. T. It. Ittmachauilra Aigm\ for the 
Appellant, contended that the pleadings 
and issues proceeded on the ground that 
there was a mutt mu and nlJtrrumii and that 
the plaint properties were endowments 
attached to the mntfmn. lie further urged 
that the plaintiff was elected by the maj >rity 
of s/shgas as was tin' usage, as under¬ 
stood by the Visirahirma caste, of the plaint 
mutt. 

Mr. 1\. Srinivasa Aigaugar t with Mr. (’. A, 
Seshagiri Sasfri t for the Respondent, argued 
contra. 

JUDGMENT. —The first question to bo 
decided in this appeal is, to use the language 
employed by Subramania Aiyar and Davis, 
JJ., in Appeal No. 12 of 1905, whether 
the deceased Muthuku maraswami was 
the occupant of a religious foundation to 
which the properties in his possession were 


attached as endowment. That appears to 
us to be an accurate way of stating the 
issue, whether in this case it has been 
proved that there was a mutt owning the 
suit properties or some of them. If that 
question be decided in the affirmative, the 
next question which arises is whether the 
present plaintiff has proved his right to 
succeed to the mutt and the mutt properties. 

The Subordinate Judge in a very lengthy 
and careful judgment has found practically 
that there was no religious endowment in 
this case at alj, that the deceased was the 
guru or spiritual head of the large body of 
some two hundred thousand people in various 
parts of the Presidency who styled themselves 
ranch Brahmans , but that the property 
which lie enjoyed was the private rroperty 
of his family. There is no doubt that this 
office has descended from father to son for 
some time in this family, and that when this 
Muthukumaraswami died in 1904 his wife 
was expecting her confinement and nothing 
was done to till up the vacancy until her 
child died shortly after its birth in Octo¬ 
ber 1905. As 1 say, the Subordinate Judge 
lias found that the property was the private 
property of the family. If that be so, the 
plaintiff would clearly have no right to 
succeed. On this point we find considerable 
difficulty in agreeing with the Subordinate 
Judge. The evidence which goes back 
as far as the 3 oar 1779, tbe date of Exhibit 
SS, in our opinion goes to show tl at there 
was a religious foundation here which was 


possessed of property and that part, at any 
rate, of the suit property belonged to that 
foundation. Exhibit SS is a deed affecting 
some land said to adjoin the present mutt 
in Tinr.evelly and one of the boundaries 
given is “tbe site given by us" (#. c. tbe 
temple) 'to Paiasamayn Kolarier," which is 
the religious name of this priest. Then in 
IS 2 5 by Exhibit DDD-2 fourteen persons 
were appointed to l 'ok after his affairs. In 
Exhibit QQ bis position is recognized and 
Exhibits GGG-1. and GGG2ofthe year 1848 
are pattas which were granted to the mutt 
and which show that at that time the suit 
lands stood in the name of the mn/f, and we 
think this evidence is entitled to considerable 
weight when taken with the other evidence. 
Then we fin 1 the mutt buildings being 
executed by public subscription (Exhibit 

llllH) and then Exhibit BEE of the year 
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1868 is the account of the repairs to the 
shrine of the Swami belonging to the mutt 
of this priest. In Exhibit YY in the year 
lbc>9 the late Muthukumaraswami pleaded 

that he possessed a mutt from time im¬ 
memorial to which the plaint land belonged" 
and Exhibit 1 I shows that lie successfully 
secured exemption from payment of income 
tax, which could only mean that he came 
within the exception to section 5 (c) of the 
Act, on the ground that his income was 
derived from property solely employed for 
religious or public charitable purposes. In 
Exhibit Q of the year 1904 he pleaded that 
the emoluments were attached to the 
hereditary office. Mr. Ramachandra Aiyar 
also relies upon the fact that the evidence 
shows that the property descended by primo¬ 
geniture, which negatives the contention 
that they were private property. As regards 
this it has been held in a case, Setharama - 
swaniy Iyer v. Meruswami Iyer (1), to which I 
was a party, that there is no presumption 
with regard to the properties in the posses¬ 
sion of the head of the mutt either that they 
are or are not mutt properties. But there 
is sufficient evidence in this case as to some 
of these properties. The plaint lands as to 
which there are pittas exhibited would appear 
to be mutt property. On the other hand the 
recital ’n Exhibit W does not show that the 
property acquired under it was acquired to 
the mutt.. Then there are some so rand a i 
lands in the plaint which we are inclined to 
think are mutt properties, because the 
evidence of the patta shows that the mutt 
had properties in that village and it is not 
shown that these are not mutt properties or 
that they were acquired in any other way. 
Some reliance was placed on the evidence 
of P W. No. 7 on behalf of the defendant. 
But we do not think that it amounts to 
much against the plaintiff \s case on this 
point. If it were necessary we should be 
disposed to hold for the purposes of this 
case that this is an undoubted religious 
institution and that certain of these pro¬ 
perties belonged to it. 

But assuming this to be so, it is necessary 
for the plaintiff to establish that lie is the 
properly elected head of the mutt. That is a 
question of some difficulty, but having very 


carefully considered it, we have come to the 
conclusion that there is not sufficient ground 
for differing from the conclusion which the 
Subordinate Judge has arrived at in para¬ 
graphs 33 and 34 of his judgment that the 
plaintiff has not proved either the custom 
of election by the si shy as or disciples, or 
that he was in fact elected by a majority 
of the sishyas. Reliance has been placed 
upon a passage in the well known judg¬ 
ment of Bash yam Aiyangar, J., in Vuh/apurna 
Tn-tha Swami v. Vidyanidhi Tirtlia sicami 
(2), in which he lays down that in default 
of nomination in the usual way, election 
falls to the disciples. But he was speaking 
there of a sanyasi mutt , a mutt of a very 
different type to this. Here the sishyas or 
disciples are said to number about two 
hundred thousand people spread all over the 
1 residency and there is no evidence of their 
ever having exercised the right of election 
and we think, as the record in the case 
sufficiently shows, that there are great 
practical difficulties in the way of their ex¬ 
ercising it. \Yhat happened was that in 1904 
the widow of the deceased Muthukumaraswami, 
while she was expecting the birth of a child,* 
sent out a notice asking for subscriptions 
to repair the mutt and asking the disciples 
to be present at a meeting to make arrange¬ 
ments to look after the affairs of the mutt 
(Exhibit B). On the 26th October 1905 
shortly after the death of the child which 
was born to her, she issued , a notice 
(Exhibit C) in which she proposed that at 
as early a date as possible a swami of tender 
age should be selected and adopted for the 
said Gurupeetam from a family possessing 
high character and learning and that a 
karbari should be appointed to easily collect 
the yearly kanikkai or offerings. Then, 
Exhibit C says, a meeting had been called,* 
that there was a large attendance of men* 
from the villages adjoining the Tinnevelly 
adheenam. This is signed by her and by 
a large number of people. However, four 
days after sending this notice she sent a 
notice to the Collector saying that she had 
adopted a son pursuant to the orders of her 
husband and that she enclosed a copy of his 
Will (Exhibit S). Subsequently in Exhibit 
R-2 she denied ever having made an adoption; 


(1) 4 In cl. Cas. 76; 34 M. 470; 20 M. h- J- ’08; 6 M. 
L. T, 319. 


(2) 27 U. 435; 14M,h. J. 100, 
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and in the present case only two witnesses 
are called to speak In an oral authority to 
adopt and there is no evidence as to this 
Will, a copy of which she purported to read 
to the Collector. Obviously that is a fact 
which must tell greatly against the case of 
adoption now set up. But the question in 
this case is whether the plaintiff has estab¬ 
lished his right to the succession. On the 
19th November 1905 a yadast , Exhibit I), 
was signed by this senior widow and the 
other widow agreeing to abide by the 
action that might be taken by the residents 
of the town in selecting another guruswami 
and karbari for the management of all the 
other affairs pertaining to the adheenam .” 
Then replies to Exhibit C were received, 
Exhibit E series, most of which agreed to 
the proposal that some boy was to be 
selected. Exhibit C says that he was to be 
selected for adoption and the defendants 
contend that this means for adoption by 
the widow.” Then on the 28th Deeemberl905 
(Exhibit F) there was a meeting of the 
disciples in which it was decided that it 
was necessary that a stcami should be adopted 
for the adheenam and that he must be 
a child of tender years and that the people 
in the villages in Tinnevelly should make 
the necessary arrangements and that others 
too should report to them and information 
should be sent all round about it and “ thus 
a decision shall be arrived at upon the 
approval of the people by a meeting to be 
convened”. That is to say, practically the 
sivami. was to be chosen and subsequently 
approved by the people at a meeting to be 
convened. ^ In Exhibit J, on the 22nd Jan¬ 
uary 1906, the widow complained that they 
had done nothing and urged them to 
hurry up. At length on the 12th Decem¬ 
ber 1906 (Exhibit K) the committee ap¬ 
pointed under Exhibit F reported that they 
had selected a boy, the plaintiff. On the 
18th December six days later the widow 
appears to have issued a counter-notice 

which is not exhibited, disputing their right 

to appoint and announcing that she had 
herself appointed one Minakshisundaram, who 
d>ed before the institution of tbe present 

' vas . foUo'voc! by Exhibit M and 
Exhibits 0 series, in which these people 
complained of the widow question!,,/what 
had been done by them and disputed this 
adopt.cn and set up the rights of the 


plaintiff. During the life-time of Minakshi¬ 
sundaram some members of the caste in¬ 
stituted a suit for an injunction to prevent 
Minakshisundaram from being married in 
the capacity of head of the mutt and to 
remove the obstruction to the plaintiff’s 
marriage in the mutt and this suit abated 
owing to tbe death of Minakshisundaram, 
and that led to tbe present suit. We have 
considered very carefully whether we could 
come to tbe conclusion that this custom of 
selection was proved in tbe case or that 
there could be said to have been a selection 
or acceptance by tbe caste of the plaintiff 
as tbe bead of the mutt. Speaking for 
myself, I am rather inclined to regret that 
is not possible to do so. I should have 
been glad to find it in the affirmative if I 
thought the evidence justified it, because it 
would settle the matter finally, whereas a 
contrary finding would lead to disputes. 
But we regret to say that we do not feel it 
possible to differ from the conclusion at 
which the Subordinate Judge has arrived, 
that the custom is not proved. There is no 
instance of anything of tbe kind having 
occurred before and even if we were to 
raise a sort of implied custom, there is not 
sufficient evidence to prove, as the Subordi¬ 
nate Judge has found, that tbe present 
plaintiff has been elected by the majority of 
the caste. The effect of tbe evidence is set 
out in paragraphs 23 and 31? of tbe Sub¬ 
ordinate Judge's judgment and it is unneces¬ 
sary for us to re-state it. On the whole, 
therefore, we think that the appeal fails 
and must be dismissed with costs. 

Appeal dismissed . 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 304 op 1912. 

February 23, 1915. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

The TINNEVELLY SIVA DEVA- 
STHANAM COMMITTEE, through its 
members N. PIRAMANAYAGAM 

PILLAI AND OTHERS—Pi AINTIFFS- 

Appellants 

versus 

Sri AMBALAVANA PANDARA 
SANNADHI AVERGAL and antoheu— 

D E F E N 1) ANTS-R E S PO N D E NTS. 

Religious Endowments Act (XX of 1863^, 9.3 — 
Trustee , nomination of , by head of Thiruvaclu- 
thurai Mutt —Recognition of appointment by Govern¬ 
ment and Committee — Accounts , submission of, to 
Government and Committee , whether evidence of 
right of appointment of trustee in Committee. 

In a suit by a Temple Committee for a declaration 
that the suit temple was subject to its control and 
should be managed by a trustee appointed by it, the 
plaintiff Committee must prove that the right of 
appointing the trustees was vested in it. Merely 
showing that the Government officials exercised 
supreme control over the management of the temple 
would not be enough, [p. 834, col. 2.] 

In the absence of other evidence, the fact that the 
Government have appointed trustees is insufficient to 
prove the right of appointment. j_p. 8*4, col. 2.] 

A wrongful assumption by the Government of the 
power to appoint a trustee is not sufficient to bring 
a temple within section 3 of Act XX of 18b3. [p. 

834, col. 2.] 

The mere fact that a man styled himself a trustee 
is no evidence of management by him. [p. 835, col. l.J 

Appeal against the decree of the Court 
of the Subordinate Judge of Tinnevelly, in 
Original Suit No. 55 of 1910. 

PACTS of the case appear clearly from 
the judgment. 

Messrs. S. Srinivasa Iyengar and A. 
Sioaminatha Iyer, for the Appellants: — 
There is no evidence that the trusteeship 
was vested in the Pandara Sannadhi of 
the Thiruvadidhurai Mutt before lb42. At 
about that time trustees were appointed by 
the Government, though at the recommend¬ 
ation of the Pandara Sannadhi. Subse¬ 
quently also every appointment was similarly 
made. From 1864 to 1898 the manage¬ 
ment was carried on under the supervision 
of the Committee. The right of appoint¬ 
ment is vested in the Committee as the 
temple comes under section 3 of Act XX 
of 1863. 

Messrs. T. RangacJiariar and S. Muthia 
Mudaliar , for the Respondents, .argued 


contra and contended that there was no 
evidence to show that the right was vested 
in the Committee and that the acts relied 
upon did not amount to an exercise of the 
right of appointment but only to a recog¬ 
nition for revenue purposes of the appoint¬ 
ment by the Pandara Sannadhi, who 
alone had the right to appoint a trustee. 

JUDGMENT.—The plaintiffs, the Siva 
Devasthanam Committee of Tinnevelly, ap¬ 
peal against the decree of the Subordinate 
Judge of Tinnevelly dismisssing their suit 
brought for a declaration that the temple 
of Sri Subramaniaswami at Kurukkathurai 
in Tinnevelly is subject to their control 
and superintendence and should be managed 
by a trustee appointed by themselves. 

The Subordinate Judge found that before 
the year 1842, there is no evidence that 
any trustee was appointed by Government, 
that the trusteeship was vested in the Thiru - 
vaduthurai Mutt of which the defendant 
is the head and that the management was 
carried on by the agents of the mutt living 

at Isanamatam. In 1842, one Sundaralinga 
Thambiran and Ramalinga Pillai, who 
were respectively the local agent of the 
Thiruvadidhurai Mutt and his accountant, 
were appoii.ted managers and the manage¬ 
ment of the temple was in their hands. In 
1852 Sundaralinga Thambiran, on account 
of old age, gave up the management and 
the Pandara Sannadhi of the mutt appointed 
one Muthia Thambiran to manage the 
affairs of this adhinam. The Government 
officials recognized him as the manager of 
the temple and took a muchilika from 
him. When the Act XX of 1863 came 
into force, the Pandara Sannadhi asserted 
his claim to the Dharmakartaship, though 
his agents were submitting the temple ac¬ 
counts to the Committee then appointed 
under the Act from 1865. In 1885 one 
Saminatha Thambiran was appointed by 
the Pandara Sannadhi to succeed Muthia 
Thambiran. That appointment also was 
recognised by the Committee from 1885 to 
1895. Saminatha Thambiran continued in 
management and he submitted the usual 
account to the Committee and carried on 
the management under the superintendence 
of the Committee. Saminatha Thambiran 
died in 1897 and Vythialinga Thambiran 
was appointed by the Pandara Sannadhi 
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to manage tlie temple and that appoint¬ 
ment was recognized by the Committee in 
1898. No accounts were sent to the Com¬ 
mittee after the death of Saminatha Tliam- 
biran and from that time there were 
disputes between tlie Committee and the 
Pandara Sannadhi. These are the facts found 
by the Subordinate Judge. 

On appeal before us, it is contended 
that there is no evidence that the trustee¬ 
ship was vested in the Pandara Sannadhi 
before the year 1842, that in 1841-42 
three trustees were appointed by the 
Government when the Revenue Board divest¬ 
ed themeslves of the management of the 
temple, that Muthia Thambiran, Saminatha 
Thambiran and Yythialinga Thambiran 
were only recommended for appointment 
by the Pandara Sannadhi of Thiruvaduthurai 
but that the appointment itself was made 
by Government officials, that from 1864 to 
1893 the management was carried on 
entirely under the supervision of the Com¬ 
mittee, and that a fair inference, therefore, 
from the evidence is that the right of 
appointment of the trustees was in 1863 
vested in the Government or that the 
appointment could be made only subject 
to their approval. It is argued that the 
temple, therefore, falls within the scope 
of section 3 of Act XX of 1863, and is, 
therefore, subject to the control of the Com¬ 
mittee. That the Isanamatam at Tinnevelly 
was entirely under the control and superin¬ 
tendence of the Thint rad nth itra i- Muff is 
not denied. In 1807, the imtm register 
shows that it was the Kaviraj Thambiran 
of this mutt who received the money payable 
to this temple from the Government. His 
successor was one Nagalinga Thambiran, 
also of the Isanamatam. lie was succeeded 
by one Namasivaya Thambiran also of tlie 
rsanamatam. The title-deeds of properties 
belonging to the temple stood in the names 
of these Thainbirans. In 1841-42 the 
Revenue Board gave up the management 
of these temples which were till then under 
their control and they took a mnchilika 
Exhibit B, from three persons, Sundaralinga 
Thambiran, his accountant, ltamalinga Pillai 
and Kanthimathinatha Pillai, as the 
dhannalcartus on the 1st September 

He are not prepared to attach 
much weight to acts of interference by the 


Revenue Officials till that time, because it 
appears that in the Tinnevelly District 
their control and interference extended 
almost over everything connected with 
the Pagoda, from the collection of its 
revenues from whatever source derived and 
the management of its lands to the regulat¬ 
ing of its daily usual expenses, its periodical 
festivals, its repairs.” It appears also that 
the accounts in detail, including every 
item of receipt and expenditure, were kept 
and controlled and the appointment and 
dismissal of the temple servants were made 
by the officers of Government.” This ap¬ 
pears from the Collecter’s letter, dated 22nd 
April 1842, to the Board of Revenue. 
Though the Government officials thus exer¬ 
cised supreme control over the temple 
management, the plaintiffs have to prove 
that the right of appointing trustees was 
vested in them. In cases that have come 
before this Court, rf. Second Appeal No. 644 
of 1S84, wo have held that though there 
was evidence that the Government ap¬ 
pointed the trustees, that is in itself in¬ 
sufficient to prove the right of appoint¬ 
ment in the absence of other evidence, 
because, under the Common Law% the 
Sovereign’s right to appoint trustees was 
recognized when tlieie were not found 
persons competent to make such appoint¬ 
ment. A wrongful assumption by the Govern¬ 
ment of the power to appoint a trustee is 
not sufficient to bring the temple within 
section 3 of Act XX of 1863. In this 
case there is no evidence whatever of any 
intervention by Government in the ap¬ 
pointment of a trustee before 1842 and it 
is matter for fair comment that in a district, 
where, according to the opinion of the 
Collector, interference was so general, there 
is no evidence of such interference in the 
matter of the appointment of the trustee. 
As to wlmt took place in 1842 there is 
dispute between the parties. The plaintiffs 
have tiled a mttchilika to show* that the 
Government appointed three trustees, 
Sundaralinga Thambiran of Isanamatam, his 
accountant, Ramalinga Pillai, and Kanthi¬ 
mathinatha Pillai. Kanthimathinatha Pillai 
was undoubtedly a stranger. His appoint¬ 
ment, therefore, supports the contention of 
the plaintiffs. But it is argued on behalf 
of the defendant that he never acted as 
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trustee find that the only two men who 
were really appointed trustees and a Red as 
such were Sundaralinga Tharabiran and 
Ramalinga Pillai. Kanthimathinatha Pillai 

died a few years after appointment. It is 
not suggested that in his stead any successor 
was appointed. When certain disputes 
arose after his deatli between Ramalinga 
Pillai, one of the trustees, and the other 
ti ustee in 1^55, the mucht!ika under which 
they were acting was stated by the officials 
to have been executed on the 15th August 
1842 and was referred to as the “ muchilika 
executed by these two persons, viz ., Sundara- 
linga Thambiran of Isanamatam II aka and 
Ramalinga Pillai, accountant of the said 
mutt. r l his was the muchilika submitted 
by the Tahsildar to the Collector and returned 
afterwards by the Collector to the Tahsildar. 
There is no suggestion of any mnchilika like 
Exhibit 13. V hen a successor was appointed 
in 1855, the mnchilika that was cancelled was 
that of the 15th August 1842. See Exhibit 
1 he only evidence that has been referred 
to by the appellants 1 Pleader to prove 
Kanthimathinatha Pillai s management is 
Exhibit C. That is an order by the Col¬ 
lector, apparently to the Tahsildar, forward¬ 
ing a petition presented by the “ Darmakar - 
ta Kanthimathinatha Pillai, etc.” It is 
possible that this man may have styled 
himself \dharmakarta but it is not evi¬ 
dence of any management by him. We 
have also a report of a Tahsildar in 1852 
v See Exhibit II) that Sundaralinga Thambiran 
and Ramalinga Pillai were the persons 
appointed for the management of the temple 
and that they were in management. 
Considering that it was the Thambirans 
of Isanamatam who managed the temple 
before 1841, and it is only those connected 
with the Isanamatam who have been shown 
to have managed the temple affairs 
subsequently and the other two trustees 
named in Exhibit B were a Thambiran 
and an accountant of Isanamatam and that 
there was a muchilika , dated August 1842, 
recognizing these two alone as Pandara 
Sannadhis, we are not prepared to hold 
on the strength of Exhibits B and C alone 
that Kanthimathinatha Pillai acted as a 
trustee. 

The next appointment was made in 
.1852. Sundaralinga Thambiran and 
Ramalinga Pillai were managing the temple 


of the 
Pandara 

stronger 


rs . till that date. Sundaralinga 
Thambiran desired to retire and he said 
that he had represented to the Thirnvaduthurai 

][[}/ft * * ****.-£ i • , 

M " 11 * . to appoint 

a manager in his place and that the 
latter had appointed Muthiah Thambiran 
to succeed him; Sundaralinga Thambiran, 
therefore, prayed “that orders should be 
issued directing removal of his name and 
entry of his (Muthiah Thambiran’s) name 
instead, and payment to him of the 
paditharam, etc., amounts.” The Collector 
accordingly directed that a mnchilika should 
be taken from Muthia Thambiran. No 
mncJnhka from him is, however, produced, 
this was clearly no appointment by the 
Collector, but only a recognition 
appointment made by the 
Sannadhi. 

AV r hat followed next supplies still .. 

e o'!, nC , e 1 aga ’ ,lst tl,e Plaintiffs. Ramalinga 
Filial had ceased to be an accountant in 

Isanamatam in 1843, but he continued to 

co-operate with Sundaralinga Thambiran in 

signing with him receipts for allowances 

paid by Government. When Muthia 

ihambiran was appointed, the latter declined 

to co-operate with Ramalinga Pillai who 

had ceased his connection with Isanamatam. 

Muthia Ihambiran claimed that he alone 
should be recognized as manager and 
all payments should be made to him, as 
Ramalinga Pillai’s name was entered in 
the muchilika on account of his being 
an accountant of the Isanamatam and 
there was another rnan, Subramania Pillai, 
who has been appointed as the ac¬ 
countant, who ought to take the place 
of Ramalinga Pillai and if the dastik is 
not to be paid to him alone, it might be 
paid to him and Subramania Pillai the 
present accountant. Ramalinga Pillai, on 
the other . hand, claimed to be dharma- 
karta by virtue of his appointment by 
Government in 1842 ond contended that 
he continued to be dharmakarta , though 
lie might have ceased his connection with 
the mutt The Collector, after considera- 
t.on of the muchilika s, direcetd the name 
of Ramalinga Pillai to be removed 
and entered Subramania Pillai’s name in¬ 
stead. Ramalinga Pillai thus ceased his 
connectmn with the temple. If Ramalinga 

Pillai had been, a trustee appointed by 
Government in 1842, and he derived his 
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right independently of his connection with 
the Jsanamatam, there was no reason to 
remove him. His removal can only be 
explained on the ground that it is only 
persons connected with the Isanamatam, 
acting under the orders of the Thinivaduthurai 
Mutt, who had any right to manage the 
temple. No other explanation has been offered 
of this incident by the learned Pleader for 
the appellants. Muthiah Thambiran ceased 
to be the trustee of the temple in 1885. 
The then Pandara Sannadhi, Su bra mania 
Desikar, appointed Saminatha Thambiran 
in his stead and intimated the fact to the 
Committee. There is an endorsement on 
this letter by the Committee that they 
did not admit that the temple was attach¬ 
ed to the Tliiruvadntliurai Mutt. Hut there 
is no evidence to show that tins opinion 
of the. Committee was ever communicated 
to the Pandara Sannadhi. The probability 
is that no reply was sent as the Pandara 
Sannadhi had to write again to the Com¬ 
mittee (Exhibit H-4) to recognize Saminatha 
Thambiran as dhannaknrta. On receipt 
of this letter the Committee passed the 
following proceedings: 4< At the request of 
the Thiruvaduthurai Pandara Sannadhi and 
on his responsibility Saminatha Thambiran 
is appointed dhannakartha." Saminatha 
Thambiran continued in management, submit¬ 
ted the accounts to the Committee, and 
carried on the management generally under 
the superintendence of the Committee. He 
died in April 1897. 

On the 1st June 1897 the 1st defend¬ 
ant, who had succeeded Subramania Desikar 
as the head of the Thiruvaduthurai Mutt, 
appointed Vythialinga Thambiran as the 
manager of the temple in the place of 
Saminatha Thambiran and intimated this 
fact to the Committee. 

Thereupon, they passed proceedings that 
they had appointed Vythialinga Thambiran, 
the 2nd defendant, at the request and on 
the responsibility of the 1st defendant, 
Pandara Sannadhi. 

No accounts were submitted to the Com¬ 
mittee after Subramania Tlmmbiran's death. 

From these facts it appears clearly that 
persons were appointed to manage the 
temple only by the Pandara Sannadhi. 
Those appointments were notified to Govern¬ 
ment or to the Committee. They were 


accepted by the Government. The Com¬ 
mittee passed equivocal orders to the 
effect that they appointed persons as 
managers on the responsibility of the Pandara 
Sannadhi. Whether these proceedings were 
communicated to the Pandara Sannadhi, it 
does not appear. But there is no evidence 
of any assertion of their right to make 
the appointment themselves having been 
communicated to the Pandara Sannadhi. 
There is also evidence that on one occa¬ 
sion the Pandara Sannadhi removed a 
manager, Ramalinga Pillai, appointed, by 
him and the Collector recognized his right 
of dismissal. The fact that accounts were 
submitted to them and the management 
generally carried on under their superin¬ 
tendence is strongly relied upon by the 
appellants’ Pleader. But, as has been 
repeatedly pointed out by this Court, for 
many years after the passing of the Act 
XX of 1863, hereditary trustees also were 
under the impression that they had to 
submit their accounts to the temple Com¬ 
mittee and carry on the management under 
their supervision. It does not, therefore, 
indicate on their part any consciousness.of 
the right of the Committee to appoint 
trustees. We are not, therefore, satisfied 
that the right of nominating trustees to 
the temple was vested in the Government 
in 1842 or 1863 and we are not, there¬ 
fore, prepared to hold that the Judge is 
wrong in deciding that when Act XX of 
1863 was passed the temple did not fall 
within section 3 of the Act. We confirm 
the decree and dismiss the appeal with 
costs. 

A ppea 1 d ismissed. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2730 to 2733 

of 1913. 

January 12, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 
CHILAMAKURTI NAG ANN A and 

01 UK RS —D K FK N DAN TS— A PPF. L LASTS 

rersics 

KAVIPURAPU RAMA ROW—Plaintiff 

—Respondent. 

Mud ms Estates Land Act (l of 1908), 3 (*}- 

Villagc site—Kicht of lamllonl to evict tenants. 
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A village not lying within the ambit of an “estate’’, 
as defined in section 3 (2) of the Estates Land Act, 
is no part of an estate and the Estates Land Act (I of 
2908) cannot apply. 

A landlord is entitled to evict tenants let by him 

mto possession even if the land is classed as “village 
site. - ’ 

Second appeals against the decrees of 
the Court of the District Court of Kistna 
at Masulipatam, in Appeal Suits Nos. 490 and 
d 04 to 506 of 1912 respectively, preferred 
against those of the Court of the Additional 
District Munsif of Masulipatam, in Original 
Suits J'ios. 112 to 115 of 1911 respectively. 

Mr. V. Bamadoss, for the Appellants. 

Mr. P. Xagabhushanam , for the Respond¬ 
ents. 

JUDGMENT. —It is found that the village 
in which the suit lands lie is not a part of 
an estate under the meaning of section 3 (2) 
of the Madras Estates Land Act: so that 
enactment will not apply. 

Dealing with the case under the ordinary 
law no reason has been shown for differing 
from the view of the District Judge that 
plaintiff was entitled to evict defendants. 
It is found that plaintiff has been in possesion 
of the suit lands since 1866 and has let 
defendants into possession as his tenants. 
The fact that the land was classed as 
village site, though not used for building 
purposes, will not affect plaintiff’s right to 
evict in such circumstances. 

The second appeals are dismissed with 
costs. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 318 of 1913, 

December 22, 1914. 

Present: —Mr. Justice D. Chatterjee and 

Mr. Justice Chapman. 

KESHAB CHANDRA PRAMANIK— 

JCDGMENT-DEBTOR-APPELLANT 

% 

versus 

AJAHAR ALI BISWAS— Decree-holder 

—Respondent. 

Civil Procedure Code (Act V of 190SJ, 5. GO— “Sale¬ 
able,” meaning of—Permanent lease — Tenant, no right 
of, to transfer—Court sale, no immunity from—Court 
auction, validity of. 

The word “saleable” in section 60 of the Civil Pro- 
Qcdure Codo means saleable by auction at a com¬ 


pulsory sale under the orders of the Court and not 
transferable by act of parties, [p. 837, col. 2.] 

Golak Nath v. Mathura Noth, 20 C. 273, followed. 
Where a landlord does not impose on a holding, 
under a permanent lease an immunity from Court 
sales, the tenant has no right to complain if the land 
is sold by Court, [p. 838, col. J.] 

1 yankatraya v. Shivrambhat, 7 13. 256, referred to. 

Appeal against the order of the District 
Judge, Nadia, dated the 13th of May 1913, 
reversing that of the Munsif, Chuadanga, 

dated the 13th of January 1913. 


Babu Surendra Ku 
Appellant. 

mar Bose , 

for 

the 

Babu Ambicapada 
Respondent. 

Chowd/uiry , 

for 

the 

JUDGMENT.—The 

appellant 

l»eh 

1 a 


permanent lease of some lands on which 
he had his huts. There was a condition, 
however, in his lease that if lie made any 
transfer of the lands the landlord would 
re-enter. The respondent having attached 
this land and the huts, the appellant objected 
that the land was not saleable and the 
liuts were exempt from sale as being huts 
occupied by an agriculturist as such. The 
Court of first instance upheld these objec¬ 
tions but the lower Appellate Court repelled 
them, holding that the condition in the lease 
did not prevent a compulsory sale by the 
Court and the huts were not occupied by 
an agriculturist as such. The present 
appeal is against that decision. 

It is contended that under section .60 
of the Civil Procedure Code such lands only 
can be sold as are saleable and belong to 
the judgment-debtor and as the judgment- 
debtor could not sell the lands, the Court 
cannot sell the same. This argument is 
based on a misapprehension of the word 

saleable ” used in the section. The word 
evidently means saleable by auction at a 
compulsory sale under the orders of the 
Court and not transferable by act of 
parties. The lease, in this case forbade a 
sale by the tenant but did not prevent 
a sale -by the Court. This view is in accord 
with the opinion expressed in the easy of 
Golak Nath v. Mathura Nath (1), and wo 
have no reason to differ from the same. 
The landlord might perhaps have imposed 
on the holding an immunity from Court 
sales as was done in the case of 

(1) 20 C. 273. 
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Vyankatraya v. Shicrambhat (2), but he did uot, 
and the tenant lias no right to complain. 
The first ground, therefore, fails. 

The reasoning upon which the learned 
District Judge holds that the appellant is 
not an agriculturist may not be sound and is 
certainly open to criticism, but it is a find¬ 
ing of fact with which we cannot interfere. 

The appeal, therefore, must be dismissed 
and we dismiss it with costs, one gold mob nr. 

Appcal dism issed. 

(2) 7 B. 250. 


CALCUTTA HIGH COURT. 

Civil Rule No. 55b or 1914. 

June 19, 1914. 

Present :—Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice N. R. 

Chatterjea. 

HARCHAND RAY GOBORDHOX DAS 

—Petitioner 


versus 

The BENGAL.NAGPUR RAILWAY Co.— 

Opposite Party. 

Civil Procedure Code (Act V of 1908), O. HI , 

Jlecoynised ayent, irhcthrr has any right <j audience. 

A recognised agent as such has ’ no right of 
audience. 


Rule against an order of the Small 

Cause Court Judge, Sealdah, dated the 15th 
May 1914. 

Dr. Rush Behary Chose, Balms Biraj Mohan 
Moznmdar and Prohudh Chandra Ron for th,. 
Petitioner. 

Babu Kali Mohan Sen, for the Opposite 
Party. 


, Balms Ram Charan Mtt>a and Trai/okhyu 
A ath Chose, for the Vakils’ Association. 

J U DGMENT. A recognised agent ns sue)] 
has no rigid of audience. 

"” e must > therefore, discharge the rule with 

costs (.hearing fee, one gold mol,,,,) payable 

to opposite party. Hengal-Nagpur Railway 
Company. 


IBdc dist'hartjed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 426 op 1914. 

March 4, 1915. 

Present: —Mr. Justice Rafique. 

MAHABIR PROSAD— Plaintiff- 

Appellant 

versus 

RAM TAWAKAL and others— 

D E V E N D AN TS -R E S PON DE NTS . 

Agra Tenancy Act (II of 1901), *. 194—Lambnrdar, 
u'hetJicr can sue alone for arrear of rent. 

A lambnrdar can sue alone, without joining the 
other co-sharers of the village, for the recovery of the 
entire rent due from a tenaut. 

Oulzari Mat v. Jai llam> 24 Ind.Cas. 178; 12 A. L. J. 
GOO, 30 A. 4-11, followed. 

Second appeal from the decision of the 
District Judge of Benares, dated 16th 
January 1914. 

Mr. M. Ij. Agancala , for the Appellant. 

Mr. B. E. O'Conor (with him Mr. L. AT. 
Bancrji), for the Respondents. 

JUDGMENT.—The two appeals Nos. 426 
and 427 are connected and they arise out 
of two suits brought by the appellant, who 
is the hnnbardar of the village. He sued 
as lambardar for the recovery of the entire rent 
due for the year 1319 Fasti and part of the 
year 1320 Fasti. One of the pleas in defence 
was that under section 194 of Act II of 
1901 the plaintiff could not sue alone. 
This objection was allowed by the first 
Court and the claim was decreed to the 
extent of the plaintiff’s share. On appea 
the learned District Judge affirmed the 
decree of the first Court. The lambardar 
has come up in second appeal to this Court 
and contends that he can sue alone with 
out joining the other co-sharers of the 
village. He relies on the full Bench 
case of Cnhari Mai v. Jai Ram (1). 

The contention for the appellant must 

prevail in view of the case relied on by 
him. I, therefore, accept the appeal, set 
aside the decree of the lower Appellate 
Court and remand the case for trial on 
the merits. Costs of this appeal will abide 
the event. 


Appeal allowed; Case remaudetl . 
(1 1 21 t'a*. ITS; 12 A. L. J. 006; 36 A. 411. 
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CALCUTTA HIGH COURT. 

♦Second Civil Appeal No. 3718 op 1913. 

February 5, 1915. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Greaves. 

KRISHNA KANT A G HOSH— Plaintiff — 

Appellant 

versus 

.IADU KASYA and others—Dependants— 

Respondents. 

Hen gal Tenancy Act (VIII of 18S5J, s. 182—llaiyar— 
Under* raiyat— Homestead, raiyat holding land,under a 
different landlord—Incidents of tenancy. 

The plaintiff was a raiyat and liis holding consisted 
partly of agricultural and partly of homestead land. 
He let out the homestead portion to the defendants 
who held certain lands as raiyat* not under the same 
landlord but under a different landlord and in a 
different village contiguous to the homestead land: 

Held, that section 182 of the Bengal 'Tenancy Act 
applied, and that tlic provisions of the Act applicable 
to a raiyat would regulate the incidents of the tenancy 
of the homestead, though the defendants had only the 
interest of an under-raiyat with respect to it. [p. 840, 
col. 1.] 

Second appeal from a decision of the 
Subordinate Judge, Dinajpur, dated the 3rd 
July 1913, affirming that of the Munsif, 
Balurgliat, dated the 12th August 1912. 

Babus Mohini Mohan Chakracarty and 
Ah inash Chandra Chakracarty, for the 
Appellant. 

Babu Bimal Chandra Das Gupta , for the 
Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for ejectment of the defendants, 
who are the respondents in this appeal, 
from a piece of homestead land, under 
section 49, clause (6), of the Bengal 
Tenancy Act. The plaintiff-appellant is a 
raiyat and his holding consists partly of 
agricultural and partly of homestead land. 
He let out the homestead portion to the 
defendants. Although that portion is not 
agricultural, the incidents of the sub-lease 
held by the defendants would be governed 
by the provisions of the Bengal Tenancy 
Act having regard to the nature of the 
original tenancy of the plaintiff, and not 
by the. Transfer of Property Act [see 
Babu Rani Roy , v. Mohendra Nath. Samanla , 
(1) and Abdul Karim v. Abdul Rahman (2)]. 
The defendants are, therefore, under-ratals 
and are prima facie liable to be ejected 

(1) sc. W. N. 454, 

(2) 13 Ind. Cas. 364; 16 C. \V. X. 6IS; 15 C. L.J. 672. 


under section 49, clause (b) of the Bengal 
Tenancy Act. The defendants, however, 
hold lands as a raiyat, not under the 
same landlord, but under a different landlord 
and in a different village contiguous to 
his homestead land. The Courts below 
have held that as the defendants are 
settled raiyat8 of the adjoining village, they 
have acquired a right of occupancy in the 
homestead under the provisions of sections 
20 and 182 of the Bengal Tenancy Act. 
The plaintiff has appealed to this Court. 

Now section 182 of the Bengal Tenancy 
Act lays down that when a raiyat holds 
his homestead otherwise than as part of 
his holding as a raiyat, the incidents of 
his tenancy of the homestead shall be 
regulated by local custom or usage and 
subject to such local custom or usage, by 
the provisions of this Act applicable to 
land held by a raiyat .” 

The meaning of the section is not 
clear. It is not easy to see why the 
rights of persons who have nothing to do 
with the holding held by the raiyat should 
be affected in the manner mentioned in 
the section when a raiyat takes from such 
a person a settlement of his homestead, 
the incidents of which would, but for the 
section, be governed by the provisions of 
the Transfer of Property Act, subject to 
custom or local usage. The Bengal Tenancy 
Act regulates the incidents of the holding 
of a raiyat, and does not appear to concern 
itself with relations which the raiyat may 
enter into with regard to properties other 
than the holding with other persons who 
have nothing to do -with the holding. The 
words used in the section, however, are ‘‘a 
raiyat ,” without any qualification, and it 
has been held in several cases that the 
provisions of the section are applicable to 
the homestead of a person who is a raiyat, 
although he does not hold his homestead 
under the same landlord under whom he 
holds his holding, and although his holding 
may be in a village different from that in 
which his homestead is situate, see Kripa 
Nath Cliakrabutty v. Sheikh Ann (3) and 
Harihar Chaitopadhyaya v. Dinu Bern (4), 
and we are bound by these decisions. 8ec 
also Protab Chandra Das v. Biseswar Pra¬ 
tt) 10 C. W. N. 944; 4. C. L. J. 332. 

(4) 10 Ind. Cas. 139; 14 C. L. J. 170; 16C.W, N. ^ 
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irianick(b) (judgment of Geidt, J.) and Golavi 
Mowla v. Abdont Smear Mondul (t>). 

The learned Vakil for the respondent 
sought to distinguish the above cases on 
the ground that in those cases the incidents 
of the tenancy of the homestead would, 
but for section 182, have been regulated 
by the provisions of the Transfer of 
Property Act, and as the intention of 
the Legislature is that the incidents of 
the homestead as well as that of the 
holding should be regulated by the Bengal 
Tenancy Act, section 182 is applicable to 
those cases, but that in the present case, 
as the defendant holds his homestead as 
an under-miz/o/, the provisions of the Bengal 
Tenancy Act are applicable to the home¬ 
stead, apart from section 182. And as 
the Bengal Tenancy Act provides for eject¬ 
ment of an under- raiyat, those provisions 
should be made applicable, and that great 
anomalies would arise if the under -raiyati 
of the homestead were to be governed by 
the provisions of the Act applicable to land 
held by a raiyat. 

Section 182, however, provides not merely 
that the provisions of the Bengal Tenancy 
Act would apply, but that the provisions of 
the Act applicable to land held by a raiyat 
shall regulate the incidents of the tenancy 
of the homestead. If section 182 applies, 
as we must hold that it does, having regard 
to the decisions cited above, the provisions 
of the Bengal Tenancy Act applicable to a 
raiyat would regulate the incidents of the 
tenancy of the homestead, though the 
defendant has only the interest of an under- 
raiyat with respect to it. It may lead to 
some anomalous results, but so would the 
application of section 182 to the cases cited 
above, and the present case cannot be dis¬ 
tinguished on principle from the said cases. 

It is unnecessary to consider in the 
present case whether the defendants have 
acquired a right of occupancy in the 
homestead, because if the incidents of the 
homestead are to be regulated by the pro¬ 
visions of the Act applicable to land held 
even by a non-occupancy raiyat, the defend¬ 
ants cannot be ejected under the provisions 
of section 49. 


(a) 9 n. \\\ N. -no. 

{( j ) ‘J liul. Cus. 022; 13 C. L. J. 



The appeal is dismissed, but wo make no 
order as to costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 902 op 1913. 

November 5, 1914. 

Present :— Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

PERUMAL G RAMANI— Defendant — 

Appellant 
, versus 

MAHAMAD KASIM SAHIB— Plain tiff — 

Respondent. 

Trust, rehyious—Permanent lease , whether valid — 
Custom , validity of — Transfer of Property Act (IV of 
1882L 51— Improvements—Compensation, right of 
— Estoppel — 'Irust—Conduct of trustees. 

The permanent lease of a religious trust property which 
is neither necessary nor beneficial to tlio trust, is beyond 
t he power of a trustee and a custom which would give 
him this right, is not a valid custom, [p. 841, col. 1.] 

Kata raja Desikar v. Palaniappa Chefty , 20 M. L. J. 
909, followed. 

The right to claim compensation for improvements 
under section 51, Transfer of Property Act, exists only 
in favour of a person who makes improvements be¬ 
lieving that he is absolutely entitled to the property 
and not in favour of one who merely believes ho has 
got a permanent right of occupancy in it for building 
purposes, [p. 841, cols. 1 & 2.J 

A religious trust will not he estopped by any act 
or conduct of its trustee committed in breach of 
trust. [p. 841, col. 2.J 

Second appeal against the decree of the 
District Court of Chingleput, in Appeal Suit 
No. 475 of 1911, preferred against that of 
the Court of the District Munsif of Conjeeva- 
ram, in Original Suit No. 70 of 1910. 

Messrs. T. P. Pamachandra Aiyar and 2’. 
P. Krishnaswami Aiyar , for the Appellant. 

Mr. C. Narasimhachariar , for the Respond¬ 
ent. 

JUDGMENT. 

Sadasiva Aiyar, J.—The defendant is the 
appellant. He obtained permanent lease of 
a vacant site in the town of Conjeevaram 
belonging to a religious trust called “darga ” 
(the burial place of a Muhammadan saint) 
ami lias built a house upon it. The lower 
Appellate Court found the perpetual lease 
invalid, as it was beyond the powers of tlie 
trustees to grant such a lease and it has 
decreed ejectment against'* the appellant 
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allowing him two months to remove the 
buildings erected on the site. The de¬ 
fendant’s contentions in the second appeal 
are: — 

(a) That the permanent lease should 
have been upheld as it was the custom of 
the darga for many a year to grant perma¬ 
nent leases of the darga sites; 

( b) that it was to the advantage of the 
darga that such a permanent lease should 
be granted and 

(c) that the plaintiff should have been 
directed to give compensation for the 
building instead of the defendant being 
merely allowed to remove the superstruc¬ 
ture. 

The second contention, namely, that it was 
to the benefit of the darga to grant a 
permanent lease is a question of fact, and we 
cannot interfere with the finding of the 
District Judge that there was no necessity 
to give a permanent lease and that such a 
lease was not for the benefit of the darga. 

As regards the first contention, the 
general rule undoubtedly is that a permanent 
lease of a religious trust property is beyond 
the powers of the trustee. [See Devasigamani 
Pandarasannadhi v. Palaniappa Chettiar (1).] 
As regards the custom of the darga , the 
custom seems to have been begun only about 
50 years ago and the custom by which 
trustees are to exceed their lawful powers 
cannot be considered a valid custom. Of 
course, no single trustee and no succession 
of trustees can create a lawful usage by acts 
in excess of their legal powers or consti¬ 
tuting breaches of trust on their part. 

As regards the last contention, Mr. T. R. 
Krishnaswami Aiyar for the appellant 
advanced his arguments in two ways. (1) 
He argued from the analogy of section 51 
of the Transfer of Property Act that the 
defendant, having in good faith, built the 
house, is entitled to be given compensation 
before he is evicted. (2) He further 
argued that the plaintiff, having stood by 
when the house was erected, is estopped from 
claiming to evict him without paying such 
compensation. I think the analogy of 
section 51 of the Transfer of Property Act 
cannot be invoked. The Legislature has 
chosen to grant the right to claim compen- 

(!) 9 Ind. Cas. 281; 9 M. L. T. 83; 34 M. 535; (1911) 

2 M. W. N. 154; 20 M. L. J. 969. 


sation only to the man who makes improve¬ 
ments believing in good faith that he is 

absolutely entitled” to the land on which 
he effects improvements, and not to a person 
who merely believes that he lias got a 
permanent right of occupancy over a building 
site. As regards the second contention, the 
plaintiff is a religious trust, darga , repre¬ 
sented by its trustees and is not 
bound by any act or omission 
of its trustees which constituted a breach 
of trust. There can, therefore, be no question 
of estoppel as against the darga. Further 
the conduct of a landlord who allows a 
tenant to erect a permanent structure might 
estop him in three ways in favour of the tenant: 

( a ) it might estop the landlord from 
denying that the tenant has a right of per¬ 
manent occupancy, ( b ) it might estop the 
landlord from evicting the tenant without 
paying him compensation, (c) it might estop 
him from denying the tenant’s right to 
remove the superstructure, that is, from 
raising the contention that the superstructure 
having become permanently fixed to the 
site has become his (the landlord’s) property 
and passes on eviction to the landlord. 
The first estoppel cannot arise in this case, 
as the lease itself which allowed a permanent 
right of occupancy has been found invalid 
as against.' he darga. If the trustee has 
got no legal right to grant a permanent 
lease to bind the darga , his conduct in 
allowing the building to 'be erected can 
still less constrain the darga to allow a 
permanent occupancy right to the tenant. 
The third question need not be considered 
as the lower Court has allowed the defend¬ 
ant to remove the superstructure and no 
appeal has been preferred on behalf of the 
darga. 

In the result I Avould dismiss the second 
appeal with costs, granting, however, the 
appellant an extension of time till six 
months from this day to remove the super¬ 
structure. 

Napier, J. —I concur. 

Appeal dismissed. 
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KAMARA ['EDA SUBRAYYA V. 


KAKERf.A CUENNAITA. 


MADRAS HIGH COURT. 

Second Civil Aiteal No. 2o5 uf 1914*. 

December 15, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

KAMARA PEDA SUBBAYVA and another 

- D E FE N DAN I S— A V F K L LANTS 

versus 

KAKERLA CHFNNAPPA and others— 

Plaintiffs — Respondents. 

few—D oth wait not yiriny riyht to sell property for 
recovery oj money advanced, whether usufructuary 
■moityaye— Madras Hereditary Villa ye Offices Act (III 
of ISOo), 13 Alienations by way of lease—Adverse 
possession , whether can le acynired by lessee. 

A document securing ro-payment of a debt out <>f 
tin* rent of the service inum lands taken together with 
another document—a deed of lease—does not create 
an usufructuary mortgage where no authority is given 
to bring the properties to sale for recovery of the 
money "advanced. The documents are only instru¬ 
ments creating a lease and creating an ordinary 
simple money debt, i p. 812, cols. 1 & 2. , 

Madras Hereditary Villaga OHiees Act. Ill of 18S5 
does not prohibit alienations by way of leases. : p. 
8 12, col. 2.1 

Where, therefore, the suit lands formed the emnlu- 
mentsof theoffice of village blacksmith and defendants 
Nos. 1 and 2, the holders of the office, gave posses¬ 
sion of the lands to the plaintiffs as lessees: 

][eld , that the plaintiffs’ possession was only per¬ 
missive and could not become adverse to the possession 
of the holder ot the olliee. i_p. 843, col. 2. J 

Ksh'dntlntro Bissoyi v. Sabhanapuram llari Krishna 
Kudin, fi [ml. Gas. 125; 7 M, b. T. 91; 20 M. L. J. 417; 
33 M. 340; Rickard v. Uruham, (1910) 1 Ch. 72*2; 102 
L. T. 482; 54 S. J. 42G; 20 T. L. R 381; 79 L: J. Ch. 
378; Mnthusninicr v. Met ha nit hi Swainiyir Ace ryot. 
19 Ind. Gas. 091; 13 M. b. T. 498; (1913) M. W. N. 
581; 25 M. b. J. 393, followed. 

Second appeal against the decree of the 
District Court of Kurnool, in Appeal Suit 
No. 98 of 1913, preferred against that of 
the District Munsif of Nandyal, in Original 
Suit No. 79b of 191*2. 

Mr. A. Krishnastcanu Aiyar, for the Ap¬ 
pellants. 

Mr. 8. 

spondents. 

JUDGMENT. 

Sadasiva Aiyar, J.—1 am not satislied 
that the two documents .1 and /» constitut¬ 
ed an usufructuary mortgage as contended 
for by the appellants. Following the Full 
Dench decision in Reference oj the Bunn! uf 
Rename under section 49 uf /he Indian Stump 

Act , 1879 (1), 1 hold that as a definite sum 
is stated as rent duo periodically to the 
father of defendants Nos. 1 and 2 and 

as the plaintiffs could under no eiivum- 

(1) 7 M.203 (F. 13.). 


I hi mi sicn mi Aiyar, for the Re- 


stances be entitled to bring the properties 
to sale for recovery of the money advanced, 
the documents are instruments creating a lease 
and creating an ordinary simple money 
debt. 

But a new question of law Avas allowed 
to be taken and argued by the appellants 
and after hearing both sides, 1 think that 
that question should be decided in the 
appellants’ favour. The plaint lands 
form the emoluments of the village black¬ 
smith’s office mid cannot be detached from 
that office after Madras Act III of 1895 
came into force in October 1895. They 
had not become so detached from the office 
by 1*2 ■ years’ adverse possession in plaintiffs. 
The reasons are :— 

(1) Only 11 and odd years had elapsed 
between the date of Exhibit A and the 
passing of Act III of 1S95. 

(2) The older Regulation VI of 1S31 
could not be construed as having prohibited 
alienation by leases, the terms of that 
regulation in respect of the prohibition of 
alienation not being materially different 
from the corresponding terms of Act III of 
1895, which were construed in Kshetrabaro 
Bissoyi v. Sobhanapuram llari Krishna Naidu{2) 
as not prohibiting alienation by Avay of leases. 
(If leases were allowed, plaintiffs’ possession 
as lessees from the holder of the office 
could not ho possession adverse to the 
holder of the office). 

As the plaint lands could have been 
recovered by the defendants Nos. 1 and 
‘2 on their father's death (which took place 
about six months before suit) by a regu¬ 
lation suit against the plaintiffs brought 
under section 13 of Act III of 1S95 if the 
plaintiffs had continued in possession after 
the death of the father of defendants 
Nos. 1 and *2, the 1st and 2ud defendants’ 
possession of the lands, which possession 
they were able to obtain without % being 
put to the necessity of bringing such a 
suit, could not he wrongful or illegal 
possession. The lease by their father to 
the plaintiffs (unless perhaps it was a lease 
for the reasonable or customary term 
allowed in the usual course of agricultural 
husbandry) could not he valid beyond his 
life-time as his tenure of the office and his 

own right to enjoy the lands (which right 

(2) 5 lml. Gas. 125; 7 M. L. T. 94j 29 M. L. J. 417; 
33 M. 310. 
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alone he could alienate by lease under 
section 8 of the Transfer of Property Act) 
came to an end at his death. [See also 
Rickanl v. Graham (3) and Mutliusamier v. 
Methanithi St cam tar Arergal (4)]. 

I would, therefore, set aside the District 
Judge’s decree granting the plaintiffs’ claim for 
possession of the lands and restore that of the 
District Munsif, which gave only a money 
decree against the defendants Nos. 1 and 
2 to the extent of the assets left by their 
father. The plaintiffs will also get till 
recovery of the decreed amount interest on 
the same at 6 percent, from the date - of 
the Munsif’s decree besides the interest 
allowed by the District Munsif till the date 
of the said decree. The parties will bear 
their respective costs throughout. 

Spencer, J.—Defendants Nos. 1 and 2 
who are holders of the office of blacksmith 
are admittedly in possession of the suit lands, 
which are attached as inam to that office in 
the village of Chakarajuvenula. The plain¬ 
tiffs are not entitled to recover possession 
from the defendants unless they can show 
title in themselves. 

They rely on a lease, Exhibit A, which was 
executed simultaneously with the deed of 
agreement (Exhibit B) by which the father 
of defendants Nos. 1 and 2 agreed thot the 
debt of Rs. 388-2-0, which he owed in 1884 
to plaintiffs, should be discharged out of the 
rent of the service inam lands. It contains 
a clause: If any impediment is caused in 

any year in the matter of your enjoying the 
said lands in that manner, I shall pay to 
you the interest for the total amount stand¬ 
ing due up to that year at the rate of rupee 
one per cent, per mensem from the date of the 
execution of this deed and the principal 
on demand and take back my deed.” 

Upon these documents the District Munsif 
held that plaintiffs were entitled only to 
recover the balance of the debt due at the 
death of the father of defendants Nos. 1 and 
2 with interest from the assets in the hands 
of defendants. 

The Subordinate Judge reversed the Dis¬ 
trict Munsif’s decree and gave plaintiffs a 
decree for possession of the land. 

(3) (1910) 1 Ch. 722; 102 L. T. 482; 54 S. J. 426; 26 
T L. R. 384; 79 L. J. Ch. 37S. 

(4) 19 Ind. Cas. 694j 13 AI. L. T. 4SS; (1913) AT. W. 
X. 581; 25 M L. J.393. 


I am of opinion that the documents do not 
give the plaintiffs any right to such 
relief as against the present office-holders 
who are now rightfully in possession of the 
land, but only gives a right to recover 
money under the above quoted clause. 

Under section 13 of Act III of 1395 they 
might, if dispossessed, sue before the 
Collector for recovery of enjoyment of the 
emoluments of the office. 

Respondents seek to support the lower 
Appellate Court's decree on the grounds that 
they have acquired a permanent right by 12 
years’ adverse possession. But it is clear 
that the possession they had under the last 
office-holders under this lease was permissive 
and will not enure against subsequent holders 
of the office, as a permanent alienation would. 

I agree that this appeal must be allowed 
and the District Munsif’s decree restored 
without costs with the addition of interest 
till date of realization. 

Appeal, allowed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1265 of 1914. 

March 12, 1915. 

Present :—Mr. Justice Rafique. 

DEO DUTT PANDE and others— 

P LA INTIFFS -A P PE L L ANTS 

versus 

KAULESHAR DUBE and others— 
Defendants— Respondents. 

Tree—Branches overhanginy neighbour’s house, right to 
remove. 

A party lias a right to the removal of the branches 
of a tree, which overhang his house, [p. 844, col. 2.] 

Hari Krishna Joshi v. Shankar YithaJ , 19 R. 42Q- 
Lakshmi Kara in Banerjee v. Tara Prosanna Banerjec 
31 C. 944; 8 C. W. N. 710, followed. ‘ ’ 

Second appeal from the decision of the 
Sessions and Subordinate Judge of Jaunpur, 
dated the 2nd June 1914. 

Mr. Harihans Sahai , for the Appellants. 

Mr. Muhammad Ishaq Khan , for the Re¬ 
spondents. 

JUDGMENT.—The relevant facts of this 
appeal are as follows:—The plaintiffs-ap¬ 
pellants are tenants and reside in the village 
of Karao in the district of Jaunpur. To 
the west of their bouse is an old pipal 
tree, some of the branches of which over- 
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The 

ant 

and 


hang their house. They instituted this suit 
in the Court of the Munsif of Jaunpur 
against the zemindars of the village for an 
injunction restraining the latter from prevent¬ 
ing the plaintiffs from cutting down the 
pipal tree and appropriating its timber. 
The plaintiffs alleged that the tree belong¬ 
ed to them and they wanted to cut down 
the branches overhanging their house, but 
were prevented by defendants Nos. 1 and 
2. It was further alleged in the plaint 
that in case the plaintiffs failed to prove 
their title to the tree, the defendants 
should be made to cut down the branches 
overhanging the house of the plaintiffs as 
the tree was old and likely to fall down 
moment and cause damage to them, 
claim was resisted principally by defcnd- 
No. 2, who claimed the tree as his 
denied that it was in a dangerous 
condition. The learned Munsif dismissed 
the claim, holding that the tree belonged 
to the zemindars. On appeal the learned 
Subordinate Judge remanded the case under 
Order XLI, rule 25, Civil Procedure Code, 
for the trial of a fresh issue as to whether 
the pip A tree was dangerous to the plain¬ 
tiffs and, if so, were they entitled to have 
it cut down. The first Court returned a 
finding against the plaintiffs to which objec¬ 
tions were taken. The leawied Subordinate 
Judge agreed with the first Court 
that the plaintiffs had failed to prove their 
title to the tree as also its dangerous 
condition, but as the tree was an old one 
and some of its branches overhung the 
house of the plaintiffs, the latter were entitl¬ 
ed to have those branches cut down. The 
decree of the first Court was accordingly 
modified. As to costs the order was that 
the parties were to hear their own costs 
in both Courts. The plaintiffs have preferred 
a second appeal to this Court. They say that 
the lower Appellate Court ought to have 
decided the question with regard to the 
nib tree also which has grown inside the 
pipal tree. They further urge that under 
the circumstances of the case the decree 
should have been for the removal iff the 
entire tree or at least for so much of it 
as overhangs the bouse of the plaintiffs. 
They dispute the order of the Court below 
as to costs and contend that costs should 
have been allowed to them. I do not 
think that the first contention of the plain- 


tiffs-appellants is maintainable. It was not 
alleged by them that the nib tree overhangs or 
in any way affects their house. They can¬ 
not, therefore, ask for its removal. Nor have 
they made out any case for the removal* 
of the entire pipal tree. It has been found 
as a fact by both the Courts below that 
the t ree in question is not in a dangerous 
state. The lower Appellate Court, as a 
matter of precaution because of the old 
age of the tree, has allowed the lopping off 
of the western branches of the tree which 
overhang the house of the plaintiffs. The 
finding is not that it is in a dangerous 
state, but that at some future time the 
branches which overhang the plaintiffs’ 
house might fall down and injure it or its 
inmates. The learned Subordinate Judge 
need not have based his judgment ou 
that ground at all, as under the law the 
plaintiffs have a right to the removal of 
the branches of the tree which overhang 
their house, vide I lari Krishna Joshi v 
Shankar 1 ithnl iff ) and Lakshmi Kara in 
Ihincrjee v. Tara Prosanna Bancrjee (2). 
According to the finding of the lower Ap¬ 
pellate Court the northern branches of the 
tree, by which are presumably meant the 
north-western branches, as the report of 
the Amin shows, also overhang the house 
of the plaintiffs. The latter have, there¬ 
fore, a right to ask for the cutting down of 
those branches also. The appeal, therefore, 
must prevail as regards those branches. As 
to the last contention for the plaintiffs 
relating to costs, I do not think there is 
any force in it. Substantial allegations of the 
plaintiffs and principal reliefs sought by 
them have been disallowed. I think that 
the order of the lower Appellate Court 
with regard to costs was a correct order. I, 
therefore, modify the decree of the Court below 
by directing the defendant No. 2 to cut 
down the north-western and western branches 
of the tree in question which overhang 
the plaintiffs* house. The rest of the ap¬ 
peal fails and is dismissed. I also make 
no order as to costs. 

Appeal partly alloiced. 

(0 10 11 . 120 . 

Off 31 C. 044; S C. W. X. 710. 
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VEF.RAPPA CHETTY V. CHIDAMBARAM CHETTY. 

MADRAS HIGH COURT. 

First Civil Appeal No. 1S5 of 1912. 

December 10, 1914. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

YEERAPPA CHETTY and another— 
Defendants Nos. 5 and 6—Appellants 

versus 

CHIDAMBARAM CHETTY and others— 
Plaintiffs and Defendants Nos. 1 to 4 and 

7 to 9—Respondents. 

Limitation Act (IX of 1908J, s. 20 —Agent y “duly 
authorised in that behalfmeaning of — Payment by 
‘partner in charge of branch of business , whether 
effect i re. 

The mere fact of a partner being- in charge of a 
branch of the partnership business does not authorise 
him to bind the firm by a payment or acknowledg¬ 
ment. He must be specially authorised to do so in 
order to bring the payment within section 20 of the 
Limitation Act. [p. 8-16, col. 1.] 

Appeal against the decree of the Court of 
the Subordinate Judge of Ramnad at Madura, 
in Original Suit No. 43 of 1911. 

Mr. K. V. Krishnasami Aujar, for the 
Appellants. 

Mr. T. P. Venkatarama Sastn , for the 
Respondents. 

This appeal coming on for hearing on 
the 5tli September 1913, and having stood 
over for consideration till the 10th Sep¬ 
tember 1913, the Court delivered the fol¬ 
lowing 

JUDGMENT.—One objection to the decree 
under appeal relates only to the case of the 
6th defendant. He has been impleaded as the 
5tli defendant’s son and contends that he 
cannot be held liable foi a claim against his 
father, which originated in the transactions 
of the latter’s firm, that firm not being 
alleged or proved to have carried on a family 
trade. But the relationship between these 
two defendants is sufficient to make the 
0th defendant liable.- The decision in 
his case must follow that in the 5th 
defendant’s. 

On behalf of the 5th defendant there 
is, first , an argument based on sections 132 
and 133 of the Indian Contract Act and 
Rouse v. Bradford Banking Company (1). It 
is said that, when he left the firm on the 
2cth June 1909, he became a surety for 
the payment of the suit debt, the other 
partners remaining the principal debtors, 

(1) (1894) A. C. 58G; G3 L.‘ J. Ch. 890; 6 TL 349; 
71 L. T. 522; 43 W. R. 78. 


and that he was discharged bj r the giving 
of time to them, when the loan was renewed 
on the 20th October 1909. This argu¬ 
ment is not among the grounds of appeal ; 
nor was it relied on in the lower Court. 
The plaintiffs deny that the giving of time 
was a term of the renewal ; and it would 
be necessary to interpret the word thavanai 
in Exhibit A and the evidence in order to 
decide whether this was so. In the circum¬ 
stances and at this stage we cannot allow the 
point to be taken. 

Next, the 7th, 8th, and 9th grounds of 
appeal amount to a contention that the 
debt sued on was the result of a novation 
on the 20th October 1902, to which only 
the partners other than the 5th defendant 
were parties, and that he was released 
from liability. But this reference to a 
fresh loan in paragraphs 7 and 11 of the 
plaint is insufficient to support this. There 
is no legal presumption in its favour, and the 
evidence of the 5th defendant and the 7th 
defendant renders it improbable. We find 
against it. 

Lastly , as to limitation. The suit was 
brought on the 25th January 1911 and is 
out of time, unless the plaintiffs show 
that a cause of action is available within 
three years before that date. No doubt 
they relied in their plaint and (so far as 
appears) at the trial only on a payment 
of interest by the 7th defendant in con¬ 
nection with the renewal of the 20th 
October 1909, that is, after the 5th defend¬ 
ant had left the firm; and the latter 
accordingly has argued that the former 
was not bis agent duly authorized on this 
behalf with reference to section 20 of the 
Limitation Act. Here, however, the plain¬ 
tiffs have pointed out that a payment of 
interest on the 28th May 1908 is allowed 
for in the schedule attached to the plaint. 
That date is before the 5th defendant 
retired, but within three years of the 
institution of proceedings. The 5th defend¬ 
ant took no exception to the plaint allega¬ 
tion of this payment in his written statement 
and, having accepted it there for one purpose, 
cannot be heard to deny it here for another. 
If section 20 is applicable to it, the suit must 
be held in time. 

It is urged, however, that section 20 is 
inapplicable, because the payment was made 
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by the 7th defendant and it is not shown 
that he was the agent duly authorized in 
this behalf of his partners, including the 
5th defendant. Even if he was, as is 
alleged, in charge of a Burma branch of 
the partnership business and was himself 
a partner, that alone will not justify the 
presumption that he was authorized to bind 
the firm by a payment or acknowledgment: 
Sheik Moh idee n iSahib v. Official Assignee 
(2). The question of limitation was raised 
clearly by the 5th defendant's written state¬ 
ment and the issues, and the plaintiffs 
were bound to adduce everything necessary 
for its decision. The learned Subordinate 
Judge, however, does not appear to have 
considered this aspect of it. We must call 
for a finding on the issue :— Did the 
7th defendant make the payment of the 
28th May 1908 as the agent duly au¬ 
thorized on that behalf of the 5th defend¬ 
ant ?" Fresh evidence may be taken. 
The finding should be submitted within six 
weeks from this date. Ten days will be 
allowed for filing objections. 

In pursuance of the order contained in 
the above judgment, the Subordinate 
Judge of liamnad submitted the following 

FINDING.—In this case 1 have been asked 
by the High Court to submit a finding on the 
following issue : — 

Did the 7th defendant make the payment 
of the 28th May 1908 as the agent 
duly authorised on that behalf of the 5th 
defendant?” 


2. 1 he \ akil for the 5th defendant 
contended that the payment said to have 
been made 011 28th May 1908 had also 
to be proved, but as the issue did not 
warrant this, [ ruled that this matter 
could not be gone into. He wanted me to 
receive the copy of the plaint served bn his 
client, and 1 have done so. 

3. The 7tli defendant was a partner in 
the K. A. L. T. firm on 28th May 1908 
and was also the agent of the firm on 
that date. No power-of-attorney was 
given to him by the other partners. Evi¬ 
dence was let in on the side of plaintiffs, 
to prove that such agents had power to* 
borrow loans, to make payments to save 

(2) 11 Iml. Cas. 332; 3.*i M. 112; (1011) 1 M \V V 

9 M. L. T. 47 a. V U 
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limitation, and to acknowledge debts • 
and that these acts of theirs bound their 
principals. The 5th defendant in . liis 
evidence admits that during bis agency the 
7th defendant had dealings with 10 to 15 
Chetti firms, and that he borrowed over and 
above the sum covered by the Adathi letters 
given to him. The 5th defendant separated 
from the K. A. L. T. firm in Soumya Ani 
and the other partners of the firm continued 
business under the agency of the 7th 
defendant. The 5th defendant admits that 
in this capacity the 7th defendant executed 
a pro-note for Rs. 7,500-0-0 to the N. 
P. A. K. firm; that lie was present then 
and got the 8th defendant to execute the 
pro-note; that the 7th defendant alone signed 
the pro-note on behalf of the K. A. L. T. 
firm; and that the pro-note was binding 
on all the partners of the K. A. L. T. 
firm. 

The 5th defendant before and after 
leaving the K. A. L. T. firm was a partner 
in the O. R. M. M. S. P. S. V. firm, and 
in discharge of a debt of Rs. 10,000-0-0 
and odd due by the K. A. L. T. firm to 
the O. R. M. M. S. P. S. V. firm, he 
(5th defendant) got the 7th defendant as 
agent of the K. A. L. T. firm to assign 
two debts due to the K. A. L. T. firm. 
He says in his evidence that this assignment 
was binding on the other partners. Thus 
it is admitted that the 7th defendant 
continued as agent of the K. A. L. T. 
firm, after the 5th defendant left it; that 
no power-of-attorney was given to him; 

and that pro-notes and assignment-deeds exe¬ 
cuted by him on behalf of the K. A. 
L. T. firm were binding 011 the other 
partners. Before the date 5th defendant 
left the K. A. L. T. firm, the same 7th 
defendant was agent of the firm; and yet 
the 5th defendant says that he had then 
no authority to do acts binding on the other 
partners. The 7th defendant was the 
managing partner, and the other partners 
were not at the place at which business 
was being carried on. The witnesses called 
on plaintiffs' side prove that partner agents 
without power of-attorney can make 
payments to bind the other partners. 
^ hat they say is corroborated by 5th 
defendant's own acts. I, therefore, find that 
the payment in question was made by 
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7tli defendant as the agent, duly authorised 
in that behalf, of 5th defendant. 

This appeal coming on this day for 
final hearing after the return of the 
finding upon the issue referred by this 
Court for trial, the Court delivered the 
following 

JUDGMENT. 

We accept the finding and dismiss the 
appeal with costs. 

Appeal dismissed . 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Petition No. 42 of 1913-14 of Gonda 

District. 

December 16, 1914. 

Present: —Mr. Campbell, J. M. 

SAHEB DIN and others—Plaintiffs— 

Appellants 

versus 

Baja MUHAMMAD ABUL HASAN KHAN 
—Defe ndant—Res pon n b nt. 

Dasaundh — Under-proprietary right — Ordinary 
tenant, land held as, by dasaundh -holder. 

A right to dasaundh is a quasi- under-proprietary 
right and does not carry with it any under-proprietary 
rights in the lands held by the dnsnundh- holder as an 
ordinary tenant. 

Parmeshar Dat v. Raja Mohammad Abut Hasan 
Khan, *3 Jnd. Cas. 809; 14 0. C. 335, referred to. 

Appeal from the decree of the Commis¬ 
sioner, Fyzabad, dated the 24th April 1914. 

JUDGMENT.—I see no reason to inter¬ 
fere, and think that the Commissioner’s 
order is perfectly correct. Respondent does 
not derive his title from the Raja of Bhinga; 
and consequently the decision in the case 
between the Raja of Bhinga and appellant 
does not make the present case res ju iicata 
for respondent. I think it is also clear that 
the only right now remaining to appellant 
under his birt-patra is the ^o.si-under- 
proprietary claim to dasaundh ; and this 
does not carry with it any under-proprietary 
rights in the lands which he is now cultivat¬ 
ing as an ordinary tenant. 

If appellant, as he alleges, had retained 
possession of the village under his birt-patra , 
he would have put forward his birtdari 
claim, when he asked for recovery of posses- 
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sion of certain sir land in 1871, a request 
which was rejected. 

The conditions of the kabuliyats under 
which he has been cultivating more recently, 
with a progressive rental, are entirely oppos¬ 
ed to the idea that he was in cultivating pos¬ 
session as a birtdar. The case is on all fours 
with Parmeshar Dat v. Baja Mohammad Abul 
Hasan Khan (1). Appellant has certain 
rights of dasaundh, but they do not carry 
with them under-proprietary rights on 
the land from which his ejectment is now 
sought. 

I uphold the Commissioner’s order and 
dismiss this appeal with costs. 

, s Appeal dismissed. 

(1) 13 Inti. Cas. 809: 14 O. C. 335. 


MADRAS HIGH COURT. 

Second Civil Appeal No 2020 of 1913. 

January 18, 1915. 

Present :—Mr. Justice Ay ling and 
Mr. Justice Tyabji. 

CONJEEVARAM HODGSONPET 
THANARAKSHANA N1DHJ, represented 
by M. E. SRI RANG AC HART All— 
Plaintiff—Appellant 

versus 

KAN DAS A WM Y NAICKER and another— 

Defendants—Respondents. 

Contract-Company—Contract with Company , 

whether can be altered by resolution of Company. 

Once the rights of parties dealing with a registered 
Company, have become fixed by a contract, the 
Company cannot by a resolution subsequently passed 
by it alter those rights. [p. 849, col. l.j 

Allen v. Gold Reefs of West Africa Ltd., (1900) 1 Ch 
D. 056: 09 L. J. Ch. 206; 43 W. R. 452; 82 L. T. 210- 10 
T. L. R. 213, followed. 

Second appeal against the decrees of 
the District Court of Chingleput, in Appeal 
Suits Nos. 566 and 567 of 1911, preferred 
against that of the Court of the District 
Mansif of Conjeevaram, in Original Suit 
No. 533 of 1910. 

Mr. T. Bangachariar , for the Appellant. 

Messrs. T. V. Mutliulcrishna Aitjar and T. 
Narasimha Aiyangar, for the Respondents. 

JUDGMENT.—The plaintiff is a limited 
liability Company registered under the 
Indian Companies Act and sues the 
defendants under the following circum¬ 
stances. 
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The Company has for its object the 
collection of subscriptions at the rate of 
rupee one or its multiples per month from 
its subscribers. When a subscriber has 
regularly paid 80 such instalments of a 
rupee each, he becomes entitled to receive 
Us. 100. in case of default of payment 
interest is charged on the unpaid instal¬ 
ments at 18 j per cent, per annum. If 
any instalments are not paid at the end 
of the SO months, then the subscriber gets 
back (under the present 13th Article of 
Association) only such sums as he has paid 
deducting therefrom interest on the unpaid 
instalments at the rate mentioned 

In addition, to the above-stated con¬ 
ditions the subscribers are entitled to 
borrow from the Company on certain terms. 

The 1st defendant subscribed for 25 
shares.” lie became liable, therefore, to 
pay Us. 25 per month and would have 
become entitled to receive Us. 2,500 if he 
had subscribed regularly for 80 months. 
Hut he availed himself of the power to 
borrow, and received Us. 1,000 and 
Us. 1,500 from the Company under Exhibits 
A and H. The questions in this appeal 
are concerned with the rights and liabilities 
of the parties under Exhibits A and B 
and the Articles of the Company in the 
events that have taken place, namely, 
that the 1st defendant has paid 40 out of 
the 80 instalments of Us. 25 per mensem 
due from him and has made default in 
paying the remaining 31. 

Exhibits A and B are most inartificial. 
We have had great diilienlty in construing 
them. As the result of careful argument, 
however, we consider that by the last 
three sentences in Exhibit A (which alone 
need be referred to, as Exhibit B is not 
materially different) it is intended 
respectively to provide (1) that the defend¬ 
ants should pay interest at bj per cent, 
per annum on the sum of Us. 1,000 

advanced to them under Exhibit A with 
and in addition to the instalments of Us. 25 
per mensem, (2) if the said interest and 
the subscription are not paid punctually, 
the defendants are also to pay compound 
interest at ISper cent, per annum on the 
consolidated sum du 0 , (3) that the properties 
mortgaged be '-barged with the entire 
balance due on the date of default after 
deducting the previous payments. 


The difficulty lies in construing the last 
of the three sentences above referred to. 
The respondents argue that the entire 
balance due on default must mean merely 
the unpaid subscriptions together with 
interest on them and interest on the 
per cent, interest. The appellant’s conten¬ 
tion is that the balance due means the 
amount due on the mortgage, i. e ., the 
Rs. 1,000, deducting therefrom the sub¬ 
scriptions already paid. Accepting the latter 
contention does not, however, help the appel¬ 
lant; for in that case the deduction would 
consist of the whole of the subscriptions paid 
by the defendants in regard to each mort¬ 
gage, viz., on Exhibit A the defendants 
would be entitled to claim for principal 
Rs. 1,000 less 31 times twenty-five rupees 
and similarly on Exhibit B, Rs. 1,500 less 31 
times twenty-five rupees. The appellant 
can succeed in his contention only if in the 
one case 31 times ten rupees are deducted 
and in the other 31 times fifteen rupees. * 

It is clear, therefore, that no construction 
of Exhibits A and B can assist the appellant, 
and the learned Pleader, who appears for the 
appellant, was not prepared to put forward 
any contention to escape from this diffi¬ 
culty. 

The appellant’s contention then was that 
assuming that Exhibits A and B cannot 
assist him, he can rely upon the general law 
that he should get back the amounts he 
has advanced less such sums as may be found 
due to the 1st defendant on account of the 
subscriptions already paid by him. The 
amount that the 1st defendant is tlnis 
entitled to be credited with is (it is contend¬ 
ed) shown by the 13th Article of Association. 

It seems to us that Exhibits A and B and 
the Article must be read together. On doing 
so, the real transaction between the parties 
appears to be that the 1st defendant as a 
subscriber was allowed to anticipate the sura 
of Rs. 2,500 which would have become due 
to him as a subscriber of 25 shares, after the 
eightieth month. In order to secure for the 
due payment of instalments the Company 
obtained mortgages from the defendants and 
they agreed to pay 0} per cent, interest on 
the sum of Rs. 2,500 so anticipated. Ex¬ 
hibits A and B really provide only for the 
due payment of the further subscriptions by 
the defendants and for securing the interest 
on such subscriptions, should default be 
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made in payment of them. It is only in 
this view that the documents can be read 
in any reasonable manner. 

Are the defendants’ rights then altered 
by the Articles on which the appellant 
relies? The Article specifically relied ' upon 
is Article 60, which does not in terms deal 
with the liability of a subscriber placed as 
the defendant is placed. Article 60 merely 
requires the Directors to institute suits for a 
particular amount. The Article was added 
by a special resolution of the Company at a 
date subsequent to that when the defend¬ 
ants’ 80 months expired; and even assuming 
that the 1st defendant then continued to be 
a member of the Company, it was added after 
the dates of Exhibits A and B. We think, 
therefore, that the defendants’ rights and 
liabilities under Exhibits A and B cannot 
be affected by the Article: Allen v. Gold Reefs 
of West Africa Ltd. (1). 

In our opinion, reading the Articles of 
Association and Exhibits A and B together, 
the most reasonable conclusion to be drawn 
is that the defendants should be held liable 
to pay only the unpaid instalments with 
interest. That is the conclusion at which 
both the lower Courts arrived, though for 
reasons different from those that we have 
mentioned. 

It is conceded by both sides that the 
District Judge’s remarks in paragraph 5 of 
his judgment are based .on an erroneous 
view of the facts and that the District 
Munsif is right on this point. The District 
Munsif’s decree will, therefore, be restored. 

The parties will give and receive propor¬ 
tionate costs throughout. If there is any 
balance due from the defendants they should 
pay it within three months from this date. 
Interest on the consolidated amount due 
under the decree of the District Munsif, after 
the date fixed by him for payment, will be at 
6 per cent, per annum. 

Appeal partly allowed. 

Cl) (1900) 1 Ch. 650; 69 L. J. Ch. 2GG; 43 W. R. 
452; 82 L. T. 210; 16 T. L. R. 313. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1163 op 1913. 

March 16, 1915. 

Present :—Mr. Justice Chamier. 

Musammat PHUL BIBI— Plaintiff— 

Appellant 

versus 

ZAHUR ALI and others—Defendants— 

Respondents. 

Ejectment — Occ upancij tenant — Tenants, i c h at he r 
entitled to keep house appurtenant to his holding. 

A tenant who has been ejected from his holding 
cannot keep possession of the house appertaining 
to the holding, [p. 850, col. 1.1 

Second appeal from the decision of the 
Additional Judge of Gorakhpur, dated the 
13th of August 1913. 

Dr. Suleman (with him Mr. lswar Saran), for 
the Appellant. 

Mr. liar Hums Sa/tai , for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit brought by Phul Bibi, now represented 
by the appellant Bela Bibi, for possession of 
a house, bhusauli , cattle-trough, et cetera , on 
the allegation that one Kariman occupied 
them as appurtenances to his holding under 
the plaintiff and that Kariman died without 
issue; but Musammat Elaichi, a daughter of 
Kariman’s wife, who had died, had set herself 
up as a daughter of Kariman. The defend¬ 
ants in the suit are the sons and husband of 
Musammat Elaichi. The plaintiff alleged 
that the defendants had entered into posses¬ 
sion of the holding and of the house 
property in dispute though they were not 
entitled to do so as heirs of Kariman, and that 
they had been ejected from the holding by 
the Revenue Court. The defendants pleaded 
that on the death of Kariman, Elaichi, who 
was his daughter, entered into possession of 
the house property. They also pleaded that 
they were tenants along with Elaichi of 
other lands in the village and that they 
could not be ejected from the house while 
they still cultivated land in the village, though 
that land did not belong to the plaintiff. 
The lower Appellate Court found that the 
defendants were the sons of Elaichi who was 
the daughter of Kariman, that the defend¬ 
ants’ mother had been ejected from the 
holding by tbe Revenue Court, but that they 
were entitled to retain possession of the house 
property. I remitted two issues to the lower 
Appellate Court by my order of July 2nd 


850 


INDIAN CASES. 


PONNIATH AKATHOOT V. KRISHNA KAYIL. 

last and on these issues the Additional Judge 
has found that the house, bhusuali, et cetera, 
wptp appurtenant to the holding of Kariman, 
that defendants had heen ejected from their 
entire holding in the khalsa land, with 
which alone the plaintiff was concerned, 
and that the plaintiff had no interest what¬ 
ever in any land that might still be in the 
cultivation of Elaiolii. On t.he«e findings it 
seems to me that the plaintiff is entitled to 
succeed. The house was appurtenant 
to the holding; Elaichi failed to get posses¬ 
sion of the holding and the defendants have 
been ejected from the holding. The defend 
ants cannot in any view of the case retain 
possession of house property. 

It appears that the original plaintiff, Phul 
Bibi, died after my order of July 2nd. The 
lower Appellate Court brought Mnsmnmat 
Bela Bibi in ns representative of the original 
plaintiff. When this was brought to my 
notice, I required Bela Bibi to submit an 
application for substitution of names to this 
Court. Such an application was presented 
and under the orders of Mr. Justice Rafique 
the name of Bela Bibi was substituted for 
that of Phul Bibi. Now it is said that I can¬ 
not take any notice of the findings of the lower 
Appellate Court, because they were arrived at 
before the passing of the order of this Court 
substituting Bela Bibi for Phul Bibi. It is not 
suggested by the learned Vakil for the defend¬ 
ants that l.e has any further evidence to 
offeror, the subject or that he was in any way 
prejudiced by the mistake of procedure that 
was committed. Jlis opponent was and is 
Bela Bibi and in these circumstances, \ see 
no reason why T should send the case back 
in order that the District Judge may re¬ 
write his order. On the facts as found, I 
hold that the plaintiff is entitled to possession 
of the property in suit as against the defend¬ 
ants who appear to me to have never had 
any title whatever. 1 allow this appeal, set 
aside the decree of the lower Appellate Court 
and restore that of the Court of first instance 
with costs here and in the lower Appellate 
Court. 

Appeal allowed. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 2107 of 1912. 

December 7, 1914. 

Present: —-Mr. Justice Ay ling and 
Mr. Justice Tvabji. 

PONNIATH AKATHOOT PARAMESWA* 

RAN MUMPU— Plaintiff—Appellant 

versus 

KRISHNA KAYIL alias POTHAN 
PURAYIL CHANDU NAIR. and others— 

Defendants—Respondents. 

Malabar Compensation for Tenants' Improvement Act 
(/ of 1000), s. 9 — Yalnation of imp roveimnts not to be 
arbitrary —Governing principle. 

Where it is not possible to calculate the exact cost 
of improvements effected by a tenant, the Court 
should, instead of arriving at an arbitrary estimate, 
follow the principle laid down in section *9 of Act I 
of 1900 and should base its calculation on the 
increase in the annual produce of the land. [p. 850, 
col. 2.1 , 

1 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 199 of 1919, preferred against that 
of the Court of the District Munsif of 
Tellicherry, in Original Suit No. 290 of 1907. 

Mr. C. V. Ananthakrishna Aiyar , for the 

Appellant. 

Messrs. T. U. Pamachandra Aiyar and 
K. G* wind a Marar , for the Respondents. 

This second appeal'and the memorandum 
of objections coming on for bearing on the 

27th of November 1913, the Court delivered 

the following 

JUDGMENT.—-We agree with the 
District Judge in holding that there is 
nothing in Exhibit Z which would prevent 
the 1st defendant from claiming compensa¬ 
tion for improvements. The only other 
point argued relates to the amount to be 
awarded as compensation for improvements. 

1 he District Judge has found, as we under¬ 
stand him, that both the Commissioner’s 
estimate and the oral evidence of the actual 
cost of improvements is unreliable, and has, 
in preference to trusting thereto, arrived at 
an ^ arbitrary estimate ” (as be puts it) of 

Rs. 750. Section 9 of Act I of 1900 lays 
down tlie principles on which the calcula* 
tion should be made and provides for an 
alternative method of calculation based on 
the increase in the annual produce of the 
land. Regarding this there appears to be 
some documentary evidence. 

There is no reference to this Act in the 
judgment of the District Judge, and be 
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appears to lave arrived at this figure 
without considering its provisions. We 
must, therefore, call for a finding on the 
evidence on record as to the proper amount 
to be decreed as compensation lor improve¬ 
ments with reference to the provisions of 
section 9 of Act I of 1900. The Judge 
should assess separately the 44 value of the 
annuity ” and the cost of making the 
improvement. ” If he finds no reliable 
evidence on either point, the fact should 
be clearly stated. 

The finding should be submitted within 
one month from this date, and seven days 
will be allowed for filing objections. 

The other points raised in the memo¬ 
randum of objections have not been taken 
before us. 

In compliance with the above the District 
Judge of North Malabar submitted the 
following 

FINDING. 

****** * * 

There is no reliable evidence either as to 
the value of the annuity or the cost of 
making any improvement and, therefore, my 
finding is that no amount whatsoever can 
be decreed as compensation for improvements 
with reference to the provisions of section 9 
of Act I of 1900. ” 

This second appeal and memorandum of 
objections coming on this day for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—We must accept the 
finding of the District Judge and allow the 
appeal with costs. The memorandum of 
objections is dismissed without costs. 

Memorandum of objections dismissed ; 

Appeal allowed. 
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LOWER BURMA CHIEE COURT. 

Second Cjivl Appeal No. 90 of 1914. 

January 26 , 1915. 

Present: —Mr. Justice Parlett. 

ABDUL SHAKUR—- Appellant 

versus 

SHWE YAUK KE and another— 

Respondents. 

Possession, suit for—Decree barred by time—Regular 
suit, to eject judgment-debtors, whether maintainable. 

W hen the execution of a decree for possession of 
a piece of land is barred b}* the Law of Limitation, a 
regular suit lies to eject the judgment-debtor on the 
basis of the decree, [p. 852, col. 1.] 

Shama Charm, Chotterji v. Madhab Chandra Mooker - 
ji> 11 C. 93, referred to. 

Mr. S.C. Gtt/ia, for the Appellant. « 

J U DGMENT.—J n Civil Regular Suit No. 1.42 
of 1910 appellant obtained a decree against 
the respondents for possession of 28 odd acres 
of land, being holding No. 18 of 1909-10 
in Mydthingji Kwin, bounded, north by 
Government waste land and Nga Ynkke’s 
land, south and east by Minzi Chaung and 
we*t by Government waste land. The land is 
further referred to as being marked A. 
Much confusion has been introduced by 
the Judge’s method in that case of 
marking and referring to Exhibits, and 
improperly returning them to the parties 
tendering them. Both a map and a judg¬ 
ment are referred to in the proceedings 

as Exhibit A. The'former only should have 

been so styled. It appears, however, that 
that map, being a map of 28'06 acres 
composing holding No. 18 of 1909-10, 
had a portion of that land, 9‘10 acres, 
distinguished by the letter A in red, it being 
held on a patta, whereas the remaining 
18'96 acres were held on another tenure. 
Hence the respondents have been able to 
raDe the contention that the decree by 
referring to the land as marked A meant 
only the 910 acres of patta land, ai d 
not the whole 28'06 acres included in 
the map. Exhibit A. The addition of the 
area and boundaries, however, shows conclu¬ 
sively that this contention is false and 
groundless. This map was wrongly returned 
to the appellant on 12th October 1910. 

On the 3rd May 1911 he attached it 
to an application for delivery of the land, in 
Civil Execution No. 56 of 1911. Delivery was 
effected on the 17th May. On 14th July 
the map was again returned to him. It 
appears that early in June respondents 
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re-entered upon the land and on 3rd August 
1911 appellant applied in Civil Miscellaneous 
No. 15 of 1911 for an order under Order 
XXI, sections 97 and 98. The application 
was dismissed as time-barred. On the 
7th May 1913 the present suit was brought 
to eject the respondents from the 26*06 acres 
of land. The case of Sham Charana Chatterji 
v. Madhub Chandra Hankerji (1) is authority 
that such a suit lies. The respondents set up 
the contention that the decree only referred 
to the 9’10 acres of patta land. The 
map filed as Exhibit A in Civil Regular 
No. 132 of 1910 and now attached to Civil 
Miscellaneous No. 15 of 1911 was put in in 
evidence, and the Township Court thereupon 
held the appellant entitled to evict respondents 
from the whole 28 06 acres shown therein. 

The District Court reversed this finding, 
holding that the appellant failed to prove 
this case, and clearly entirely overlooking 
the map upon which he chiefly 
relied. That map is before me now 
and leaves no room for doubt that the 
construction placed by the Township Court 
upon the decree in Civil Regular No. 132 of 
1910 is correct. The decree of the District 
Court is reversed and that of the Township 
Court restored with costs throughout, 
Advocate’s fee in this case two gold mohnrs. 
The respondents will be ejected from the 
whole 28*06 acres of land shown as holding 
No. 18 of 1909-10 and as bounded, north by 
Government waste land and Nga Slnve 
Yokke’s land, south and east by Minzi 
Ghaung and west by Government waste 
land and Kalon Nya’s land. 


(1) 11 C. 93. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
SecOxNd Civi r# Appeal No. 367 ok 1914. 

February 19, 1915. 

ai Z ;Tw~ M, ‘ Justice Ka,i(lue - 

KEDAR RAI and another—Respondents 

Applicants 

versus 

SHEOPAL RAL and another— Appellants 

Opposite Party. 

Procedure Co.lr (,|rf I' of JDONJ, XXXII 

tu'lll' 1 '"' 7" ( W* inn,rml b„ o 
Ot Incul Jwillnnf to }unj coots of gunnlinn—Practi 
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Where an appeal is tiled against a minor under the 
guardianship of an officer of the Court, the appellant 
must pay to such guardian sucli sum of money as 
would enable him to oppose the appeal, [p. 852, col. 2.] 


Application made during the pendency of 
this appeal by the Nazir of the District 
Court of Benares, who had been appointed 
guardian ad litem of the minor respondent, 
for an order compelling the appellant to pay 
him money to defend the appeal. 

Mr. Harnandan Prasad , for the Appli¬ 


cants. 

Mr. Haribans Sahai , for the Opposite Party. 

JUDGMENT.—Jn Second Appeal No. 367 
of 1914 one of the respondents is a minor 
and lie has been served at the instance of 
the appellant under the guardianship of 
the Central Nazir of the Judge’s Court, 
Benares. The Nazir has made an appli¬ 
cation under Order XXXII, rule 4, Civil 
Procedure Code, praying this Court to order 
payment to him of a sum of money sufficient 
to enable him to oppose the appeal in this 
Court. The learned A r akil for the appellant 
says that he does not wish to retain the 
name of the minor among the respondents 
any longer, as he finds that the minor is not 
a necessary party. He also objects to any 
order being made by this Court directing any 
sum of money to be paid to the Nazir which 
the latter may have incurred up to this time 
in connection with the appeal. The appel¬ 
lant is at liberty to release any of the 
respondents. But I do not think that he 
can evade payment of actual out-of-pocket 
costs which the Nazir has incurred in 
connection with the present appeal. j Mr. 
Harnandan Prasad who appears for the 
Nazir says that Rs. 26 have been spent 
by the Nazir up to this time. The details 
of the expenditure are as fellows: — 


Vakalatmnna 

Application . 

Process fee . 

Another application 
Process fee 

Mr. Harnandan Prasad’s fee 



I think that as the Nazir las already 
spent a sum of Rs. 28 on acconnt of the 
appellant having made the minor a respond¬ 
ent tc the appeal, the appellant must pay 
that sum to the Nazir, I, therefore, direst 
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the appellant to pay the sum of Its. 28 to 
the .Nazir through his Yakil Mr. Harnandan 
Prasad before the hearing of the appeal. 
Order as to the release of the minor will 
be made at the hearing of the appeal to the 
effect that the appeal stands dismissed as 
against him. In case the appellant does not 
pay the said money, it will be recovered as 
costs in the case. 

Application allowed. 


MADRAS HIGH COURT. 

First Civil Appeal No. 302 op 1912. 

January 26, 1915. 

Present :—Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

S. NATARAJA SARMA —Plaintiff- 

Appellant 

versus 

Y. RAMABHADRA NAIDU GARU and 
others—Defendants—Respondents. 

Evidence ( Act I o/187*2), s. 65— Document not produced 
but found inadmissible in a previous suit — Second - 
ary evidence> admissibility of—Hindu Laic—Gift to 
wife—Absolute interest or life-interest — Presumption. 

Secondary evidence of a document which is not 
produced but which in a previous suit was found to be 
inadmissible as being not registered cannot be given. 
£p. 853, col. 1.] 

In the absence of any evidence to the contrary a 
Hindu widow has only a life-estate in the property 
obtained by her from her husband, [p. 854, col. 1.] 

Gomattam Ramanuja Aiyangar v. Satgopachar , 24 
Ind. Cas. 20; 27 M. L. J. 329; Bodi Muttayya v. Kavoori 
Kodandaramayya ) 23 Ind. Cas. 594; (1914) M. W. N. 
387; Sri Braja Kisora Devn Gone v. Sri Kundana 
Devi Patta Mahadevi Garu } 22 M. 431; 26 I. A. 66 
(P. C.); 9 M. h. J. 157; 3 C. W. N. 378, referred to. 

Appeal against the decree of the District 
Court of Madura, in Original Suit No. 6 
of 1911. 

Mr. C. V. Anathalcrishna Aiyar , for the 
Appellant. 

Mr. S. Srinivasa Aiyangar , for the Re 
spondents. 

JUDGMENT.—The first question that 
is argued before us is that the District Judge 
was wrong in holding that Kamalsamy 
was not in possession of the properties 
after the death of Kamalammal, who held 
them under a grant made by her husband 
in the year 1877. The evidence in support 
of the appellant’s contention is that of 
his first witness, and Exhibit G-3 is 


an order passed by the District Munsif 
in 1906 upholding the possession 
of Kamalasamy against the respondent. 
But that order was really passed upon 
the evidence of Kamalasamy himself who, 
now examined as the defendant’s 9th wit¬ 
ness, states that the evidence which he 
then gave was false and that it was made 
at the instance of the present appellant. 
The evidence seems, therefore, to be unreli¬ 
able. As against the evidence of the 
plaintiff’s first witness who is the plaintiff 
himself, there is the evidence of a number 
of -witnesses on behalf of the respondent, 
some of them respectable and disinterested, 
who prove that Kamalasamy was not in 
possession after the death of the widow, 
Kamalammal. The Judge says that the 
only conclusion possible, on the evidence is 
that Kamalasamy -was not in possession. 
The probabilities are also in support of 
that conclusion. The defendant obtained 
possession through Court in August 1907. 
The appellant did not then claim possession 
of the property: he did not sue the tenants 
for the recovery of arrears of rent as they 
fell due and he filed the present suit 
only in the year 1910. We are not, 
therefore, prepared to interfere with the 
District Judge’s finding on this point. 

The next question is -whether the plaintiff 
has got any title to the property. The 
grant obtained by Kamalammal from her 
husband is not produced and in a previous 
suit it was held to be inadmissible as it 
was not registered. The terms of the 
document, therefore, cannot be proved by 
secondary evidence. It is argued by Mr. 
Ananthakrishna Aiyar that there is no 
presumption that the grant was only for her 
life and that the presumption rather is that 
it was a gift to her and that she was solely 
entitled to the property. He also argues 
that, having been in possession for more 
than 12 years, she has acquired a title by 
prescription. And he relies upon two 
judgments reported as Gomattam Bamanujaya 
Aiyangar v. Satgopachar (l) and Bodi Mnttay 
v. Kavoori Kodandaramayya (2). On the other 
side the opinion of their Lordships of the 
Privy Council in Sri Braja Kisora Devn Garu 

(1) 24 Ind. Cas. 20; 27 M. L. J. 329. 

(2) 23 Ind. Cas. 594; (1914) M. IV. N. 387. 
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v. Sri Knnlana Devi Patta Mnhndevi (Jam (•>) 
is relic 1 mon. In the present case, however, 
it is unnecessary to roly upon any presump¬ 
tion. In 1887 a creditor had attached the 
suit property as the absolute property of 
K-imnlammal, the widow. The zemindar 
contended that he had only a life-estate 
and it was only that interest that could be 
sold in execution of the decree. His claim 
was disallowed. Bat in the suit which 
was brought by him to set aside that 
order, the Subordinate Judge decided that 
Kimalammal had only a life-interest in 
the properties and they were to be sold 
with tint intimition, so that the purchaser 
would become liable to pay the zemindar 
teem as long as the widow was alive. 
It negatived the absolute interest in - the 
property which was set up by the widow. 
Subsequently the plaintiff’s predecessor-in¬ 
title admitted that Kamalammal had only 
life-interest. The properties were dealt 
with on the footing that her interest 
was only a life-interest. In the absence, 
therefore, of any evidence as to the terms 
of the document, we are of opinion that 
this is sufficient to show that the widow 
had only a life-estate in the property. It 
is thus shown that the plaintiff has no 
title to the property, that neither he nor 
his predecessor-in-title was in possession 
of the same. 


We are, therefore, of opinion that the 
Judge’s decision is right and we dismiss 
the appeal with costs. 



(3) 22 M. 431; 2G I. A. 
C. \V. N. 378. 


A ppea l 
60 (P. C.p 9 


din m issed. 

M. L. J. 157; 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 26:1 of 1913. 

February 22, 1915. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. 0. Bunerjee Kt 

RAGHUNATH DAS-DkkendantI 

Appei.lani 


versus 

KIS1IEN LAL and others—Plaintiffs_ 

ItK* PON DK\TS 

Hiiil't fj'i"' -.1 hpfion — Sisfrr's so,, Inrnli.l 
In tlr> iihsriw-* nf a spvial ciM mi, ill* a-1 
<*1 a sister’s son is invalid according to Hindu Law. 
[j>. 835, col. 1. j 



First appeal from the decision of the 
District Judge of Meerut, dated the 11th of 
June 1913. 

Mr. B. E. O'Conor, (with him Dr. S. C. 
Banerji), for the Appellant. 

Mr. Hamilton . The Hon'ble Mr. Moti Lai 
Nehru , Dr. S. N. Sen and Mr. Avadh Bihari 
Lai, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought under section 92 of the Code 
of Civil Procedure. The allegations in the 
plaint were that Lala Shib Lai lmd by Will, 
dated the 1 St h of September 1911, and a Do by 
anolher deed executed during bis life-time, 
created a trust of certain property, that 
Rughu Nath Dus in collusion with Nathu 
Mai and two other trustees had taken posses¬ 
sion of the trust property and misappropriated 


the same and converted it to their own use. 
The defence of Raghu Nath was that he was 
the adopted son of Shib Lai, tlrnt the family 
was a joint family, that the property was 
ancestral and that Shib Lai bad no power to 
creut the trust (Riglin Nath himself brought 
the suit out of which the connected Appeal 
No. 265 of 1913 arises). Nathu Mai put in no 
written statement. The Court below has 
found that Raghu Nath and Shib Lai were 
separate at the time of Shib Lai's death. It also 
found that tlie trust was validly created and 


that a breach of trust was committed by some 
of the trustees and, amongst others, by Nathu 


Mai. Nathu Mai did not appeal against, 
this decree by which he was ordered to render 
accounts. The suit brought by Raghu Nath 
was of course also dismissed, both suits being 
tried together. It lias not been seriously con¬ 
tended that Shib Lai did not know and 
approve of the contents of bis Will, or that 
the same was not duly executed by him. 
The evidence on the point is overwhelming 
and we entirely agree with the decision of 
the Court below. As to whether the pro¬ 
perty was ancestral, the Court below has 
found that Shib Lai was the sister's son of 
Bansidhar who was (be original owner and 
from whom the properly is said to have 
descended. Shib Lai was not the natural 


son nf Bansidhar,and accordingly the property 
' v ouId not- be ancestral in bis bards unless 
he was the validly adopted son of Bansidhar. 
M e see no reason whatever to differ from the 
view taken by the Court, below on the 
evidence that Shib Lai was the sister's sor 
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of Bansidhar. In the absence of a special 
custom (which would require to be proved), 
the adoption of a sister’s son is invalid accord¬ 
ing to Hindu Law. The property was not, 
therefore, ancestral in the hands of Shib 
Lai. In addition to this, there is the clearest 
admission under the hand of Raghu Nath Das 
himself that he and Shib Lai had separated 
prior to the death of the latter. The result 
is that the decree of the Court below is correct. 
We accoidinly dismiss the appeal with costs, 
including in this Court fees on the higher 
scale. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 409 of 1912. 

November 18, 1914. 

Present :—Mr. Lindsay, J. C. 

BRIJRAJ SINGH and another—Plaintiffs 

-A PPELLANTS 

versus 

GANGA BAKHSH SINGH and others— 

Defendants—Respondents. 

Possession follows title — Trespasser, no presumption 
of possession in favour of — Possession , presumption of, 
while land under water. 

Where possession in fact is undetermined, posses¬ 
sion in law follows the right to possession: in other 
words, possession follows title, [p *56, col 2.] 

No presumption of possession can be raised in 
favour of a trespasser, [p. 856, col. 2.] 

Where the plaintiffs’ title to the land in suit was 
acknowledged and it was found that the land was 
Under water for sometime during 12 years before 

suit: . 

Held , that the presumption as to possession must 

be in favour of the plaintiffs, even though the defend¬ 
ants were in actual possession immediately before 
and after the period during which the land was under 
water, [p. 85«, col. 2.] 

Appeal against the decree of the District 

Judge of Hardoi, dated the 18th July 1912, 

reversing that of the Subordinate Judge, 
Hardoi, dated the 11th November 1911. 

Mr. A. P. Sen , for the Appellants. 

Mr. H. C. Butt , for the Respondents. 

JUDGMENT.—The question for decision 
in this appeal is one of limitation. The 
appellants were the plaintiffs in the first 
Court and that suit was for recovery of 
possession of an area of soxpe 29 btghas } 


the allegations for, the plaintiffs being tha 
the land belonged to them and that they 
had been dispossessed from the same by 
reason of an order passed in April 1909, 
in proceedings between the parties under 
section 115 of the Code of Criminal Procedure. 
The principal defence was one of limita¬ 
tion, the defendants denying that the plain¬ 
tiffs had been in 'possession within twelve 
years from the date of the suit. The suit 
as framed was one to which Article 142 of 
the Schedule to the Limitation Act applies 
and it certainly lay upon the plaintiffs to 
establish possession within limitation. The 
first Court founds that the plaintiffs had 
proved this fact; the lower Appellate Court 
came to a contrary, decision arid the result 
has been the dismissal of the suit as barred 
by time. 

The question of possession being the 
principal question for determination, it is 
necessary in the first place to consider the 
nature of the property in dispute. Proof of 
possession must necessarily vary with the 
nature of the property in respect of which 
possession is asserted. 

It appears then from the findings of the 
Courts below that this area of 29 hi gluts 
odd is situated between the two villages 
Benhdar Khurd and Kharka. The plaintiffs 
are the owners of the former village and 
it is admit fed that the land in dispute 
belongs to the plaintiffs’ village. The land 
is tank hind, that is t‘> say, it is in ordinary 
circumstances submerged. But it has emerged 
from time to time during the last r!0 
years and has been cultivated on these 
occasions by tenants holding from the defend¬ 
ants. 

The first Court held in this connection 
that *he land is generally under water and 
the learned Judge of the Court below records 
in his judgment that it has been for 
considerable periods under water. These 
are findings of fact which are supported 
by the evidence on the record. This evidence 
relates in the main to certain occasions 
upon which disputes arose between the par¬ 
ties as regards possession—disputes which 
arose at considerable intervals of time. The 
first occasion was in the year l w 82 when 
the parties applied for demarcation of 
boundaries. The case dragged on till 18S5 
when it was put an end to b y reason o{ 
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the disputed land having become submerged 
by the water of the tank. We next hear 
of a dispute in 1893—another dispute about 
boundaries—and from the records of this 
litigation it is made to appear that the 
land had been under water since 1885. 

The third occasion was in 1895 when 
the plaintiffs distrained the crop of a tenant 
growing on a portion of the disputed land 
which emerged from the tank. The tenant 
brought a suit to contest the right to dis¬ 
train and this suit was decided adversely 
to the plaintiffs. The name of this tenant 
was Nat ha and he was examined in this 
•suit a4 a witness for the defendants. He 
deposed that the land regarding which 
these proceedings in distraint were taken 
was cultivated by him for two years only 
and went under water afterwards. 

The year 189(i produced a fresh litigation 
when the plaintiffs again applied for a 
demarcation of boundaries. The plaintiffs’ 
application was rejected on the ground that 
they declined to accept demarcation on the 
basis of possession. With regard to this 
the lower Court observes that there could 
hardly he clearer proof than this that at 
this date the plaintiffs were not in possession. 
That may he if by possession is meant 
actual physical possession. Natlm's case 
which was f night out in 1895 shows the 
same thing, hut then we have Natlm's 
statement that the land was submerged 
after lie bad cultivated for two years. So 
that the conclusion [appears to be that for 
the years 1895 to say 1897 or thereabouts 
the land was out of the water and was for 

that period in the occupation of the defend¬ 
ants or their tenants. Thereafter it became 
covered with water. 

The next dispute wo hear of is i n l<)()b 
when a similar case of distraint arose between 
the plaintiffs and another tenant of the defend¬ 
ants. This ease again was decided adverse¬ 
ly to the plaintiffs. And the last, litigation 
between the parties was in 1909 under 

section 115 of the Code of Criminal Procedure. 
In that case possession was awarded to the 
defendants and it is the order in this case 
which has given rise to the cause of action 

set up by the plaintilfs. 

I lie result of the evidence is to show 
that between the years 1882 and ldOli the 

land m dispute has been submerged forking 


periods, but that during the intervals fer 
which it was out of the water the defendant* 
who admittedly had no title and Were mete 
trespassers, were successful in asserting their 
possession. The question is whether having 
proved so much the defendants are entitled 
to have it held in their favour that the 
plaintiffs have failed to prove possession 
within twelve years from the date of suit. 
The learned Judge has held that it maj 
safely be affirmed that the plaintiffs have 
never had actual possession within limita¬ 
tion. 1 n an earlier portion of the judgment 
the learned Judge had laid down that the 
plaintiffs must prove actual possession—mean¬ 
ing I presume actual physical possession of 
the land. I am unable to agree with this 
proposition. The plaintiffs lmd to prove 
possession—such possession as the land was 
capable of—and it cannot be argued that 
land which is lying at the bottom of a tank 
is, while it remains there, susceptible of 
physical occupation. 

It is an axiom of the law relating to 
possession that where possession in fact is 
undetermined, possession in law follows the 
right to possess: in other words, possession 
follows title. Applying this principle to 
the case before 11 s it follows that while the 
land m suit was under water, possession in law 
wns with tho plaintiffs whose title or right 
to possess is acknowledged. And if it is 
shown, ns I think it lias been, that the land 
was under water during twelve years before 
suit, the presumption ns to possession must 
ho in favour of the plaintiffs. It wns for 
tho defendants to rebut that presumptin 
and in any opinion they failed to do so. It 
was not sufficient for them to show that on 
isolated occasions when the land emerged 
they successfully asserted their physical 
possession. Being trespassers their possession 

would be recognised only for so long as 
they could successfully assert it. It cannot 
he presumed in their favour that their 
possession continued after submergence. No 
presumption of possession can be raised in 
favour of a trespasser. So once their actual 
possession ceased by reason of the land’s 
going under water, possession in law must 
have necessarily reverted to the rightful 
owner that is, the person who lias tho 
right to possess. 1 cannot agree with the 
learned Judge m holding that possession in 
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law can remain in abeyance in a case of 
this nature. If possession is not with the 
trespasser it must be with the person who 
has the right to possess. The learned 
Judge remarks in the latter portion of his 
judgment that the real truth appears to be 
that the land was not in the actual posses¬ 
sion of either party during these intervals, 
meaning, I take it, the intervals of submer¬ 
gence. I hat no doubt is true, but posses¬ 
sion, that is, possession in law must during 
those periods be presumed to have been 
with the plaintiffs. 

I hold, therefore, that the decision of the 
lower Appellate Court is erroneous and that 
for the purpose of Article 142 of the Schedule 
to the Limitation Act, the plaintiffs did 
furnish adequate proof of possession within 
limitation. I allow this appeal, set aside 
the decree of the Court below and restore 
the decree of the Court of first instance. 
The appellants here will have their costs 
both in this Court and in the Court below. 

Appeal allowed. 


So 7 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 157 op 1914. 

March 10, 1915. 

Present :—Mr. Justice Chamier and 
Mr. Justice Piggott. 

Mnsammat AFZAL BEGAM —Defendant_ 

Applicant 

versus 

Musammat AKHARI KHANAM and others 

-PL A INTIFFS—Re sPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIII, r. 
1 (%) — Withdrawal of suit—Appellate Court, power of, 
to grant permission to withdraw suit with liberty to 
• bring fresh action — Jurisdiction. 

An Appellate Court can under Order XXIII of the 
Civil Procedure Code give a plaintiff permission to 
withdraw his suit with liberty to bring a fresh one 
[p. 858, col. 2.] 

Oanga Ram v. Data Ram, 8 A. 82; A: W. X. (1886) 
6, followed. 

Chora gudi China Kotayya v. Sri Raja Vara da raja 
Appa Row Bahadur, 25 Ind. Cas. 388; 27 M. L. J. 244- 
1 L. W. 613; 16 M. L. T. 186; h'knath v. Ranoji, 10 
Ind. Cas. 813; 35 B. 261; 13 Bom. L. B. 237, not 
followed. 

Civil revision against an order of fhe 
District Judge of Bareilly, dated the 7th of 
August 1914. 


FACTS of the ease appear clearly from the 
judgment. 

A 1 ? r ' S.JL Snleman, for the Applicant,— 

Order AXIIT, rule 1, Civil Procedure 

Code, does not apply to Appellate Courts. I 

rely on Choragudi Cliinna Kotayya v. Sri Baja 

Vamdaraja Appa Row Bahadur (1), Eknath 

v Ranoji (2) Ghazanfar Husain v. Ram Raton 

-Dal UU, Sathabhamabai v . Ganesh Balkrishna 

W Pnma facie Order XXIII, rule 1 

applies to original suits. Order XX!!!* 

rule 1 clause (I), cannot obviously apply after 

asmt has terminated. It gives absolute right 
to withdraw the suit. * 

Sub-clause (2) makes mention of the ner 
mission to bring a fresh suit. It cannot 
apply where clause (1) does not apply. 

Sub-clause (3) provides for discretion to 
award costs. Presumably no costs can be 

awarded after decree. So it governs cases 
under sub-clauses (1) and (2). 

Section 107 Civil Precedure Code, cannot 
be of much help in this connection. The 
words used are as nearly as may be.” The 
original Court has no power to allow a claim 
to be withdrawn after decree, and so an appeal 
cannot be withdrawn. 

The old section 378 has been materially 
alteredand the new provisions of Order XXI 11 

rule 1, have to be applied. The ruling i,i 

Ganga Ram v . Bata Ram (5) was nasseil 

under the old Civil Procedure Code It has 

been dissented from in Jagdesh Chaudhri v 
lulshi Chaudhri (6). 

The High Court can interfere in revision 

with such an order. I rely on Ram Krishna 

v. Ram Knpa (/), Rad ha Runcan v Tula 

Ram (8), Manhhari v. Sumer Cliand (9) 

Mr. Agha Haidar, for the Opposite' Party 
was not called upon. * 

JUDGMENT.-This is an application 

for revision of an order passed by the 
D.stnct Judge of Bareilly under Order 

rn, „ e 1 allowing the plaintiff to 
withdraw from the suit and giving her 

liberty to institute a fresh suit in respect 

‘Si S K Si ‘,f 35 “• "• 13 *• «• W 

( 0 29 B. 13; G Bom L. B. 533 
(S) 8 A 82; A. W. N. (18SG) g! 
j 9 A M (1893) 189. 

J El J- Cas ' 97 i 9 A- L. J. 358. 

Q S aS - 6i7i 10 A - L - J- 393. 

(9) 25 Ind. Cas. 175; 12 A L. J. 411 
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of the same snhjec^matter. It is contended 
that the learned Judge liad no power to 
act under this rule because it is only the 
Court of first instance that can allow the 
plaintiff to withdraw the suit and give him 
or her permission to institute a fresh 
suit. The applicant relies upon the decision 
of the Madras High Court ir: Chnragudi 
Cliinna Kotaijyaa v. Sri Baja Varadarajn Appa 
Bow Bahadur (1) and the decision of tlie 
Bombay High Cnuit in Ehmth v. Bmiaji 
(2). These two decisions certainly support the 
contention advanced on behalf of the ap¬ 
plicant; but as long ago as 1885 this C< urt in 
Ganga Bam v. Data Bam J>) decided that an 
Appellate Court could, under section 373 of 
the Code of Civil Procedure, 1882, give a 
plaintiff, whose suit had been dismissed by 
the Court of first instance, permission to 
withdraw his suit and give him have to 
institute a fresh one. The decision in that 
case was based on some earlier decisions 
of the Calcutta High (hunt under the 
corresponding provision in the C« dc of 
Civil Procedure, 1859. So far as we are 
aware the correctness of the decision of 
this Court has never been challenged in 
this Court and we believe that when the 
new Code of Civil Procedure was passed, 


deal may, no doubt, be said against the 
view taken by this Court; but the ruling 
has stood unchallenged for many years and 
we shall only introduce confusion if we 
depart from it now. There are several 
reported cases in which the lower Appellate 
Court has given the plaintiff permission to 
withdraw from the suit and file a fresh 
suit and such orders have been attacked 
on various grounds, but so far as we know 
it has never been contended here since 
1885 that an Appellate Court has not power 
to grant such permission ; we propose to 
adhere to the decision of this Court. Then 
it is contended that even if the District 
Judge had jurisdiction to act under Order 
XXIII, rule 1, helms exercised his jurisdic¬ 
tion in an unreasonable way, that he has not 
found that the suit would fail on account 
of a formal defect and that the ground 
given by the District Judge is really no 
ground for allowing the plaintiff to withdraw 
from the suit. The suit was one for 
partition of property which originally 
belonged to one Moti Began). One of the 
children of Moti Begam was Kamini 
Begam who was married to a man named 
Khadim Ali. Several members of the 
family were impleaded as defendants to 


there was no reporterd decision to the 
effect that the Appellate Court could not 
give such permission. All the rep< rted 
cases were in favour of the \iew that the 
appellate Court could give sw-h pei mission, 
indeed Courts had gone fm 1 her and held 
that a Court executing a decree could give such 
permission. Older XXI11, rule 4-, distinctly 
lays down that nothing in the order shall 
apply to any proceedings in execution of 
a decree or order, thereby superseding 
the decision that a (Joint executing a decree 


the suit, but tho heirs of Khadim Ali, 
who was dead, were not impleaded. In her 
written statement the first defendant* v to the 
suit distinctly pleaded that as Khadim 
Ali's heirs were not parties to the suit, 
the suit could not proceed. This plea 
appears to have escaped the attention of 
the Subordinate Judge when he was 
fixing issues, with the result that no 
specific issue was fixed regarding it. But 
at the time of argument the Subordinate 
Judge was asked to decide behind the 


could give such permission. The language 
of Older XX 111, rule 1, is not exactly the 
same as that of section 373 of the Code of 


Civil Procedure of ltS2. The piovisions 

of the enactment have been re anangid ; 
but we do not think that the re-arrange u cut 
indicates any intention to lay down that 
an Appellate Court is not to give such 
pei mission. We do not 11 in’: 11 at <ntlieient 
ground has been shown for departing from 
the long continued practice of this Piovince 
founded upon the decision of this Court 
in Ganga Bam v. Data Bum (5). A good 


back of K bad ini Ali s heirs that they had 
no right to the estate. He declined to do* 
this, but set apart what he conceived to 
he Khadim Ali's share and gave the 
plaintiff a decree for partition of her share 
in the remainder of the property. The 
plaintiff appealed contending that her entire 
claim should have been decreed. The first 
defendant filed cross-objections, one of which 
was that all the necessary parties had not 
been impleaded and that the suit should 
have been dismissed. Thereupon the 
plaintiff presented a petition to the l)istri$t 
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Jul2r e say in? that ifc was by mistake that 
she had failed to implead the heirs of 
Khadim Ali, that the Hr.st defendant had 
pleaded that the suit could not proceed 
ln th eir absence and had reiterated this 
objection in her memorandum of objections 
in the Appellate Court and that she was 
afraid that her suit and appeal would be 
dismissed on this ground; she, therefore, 
prayed for permission to withdraw from 
the suit and bring another suit. The 
District Judge rightly or wrongly held 
that as the suit was one for partition, 
non-joinder of necessary parties might 
result in its being dismissed and lie pointed 
out that a complete partition of the 
property could not be effected in the 
absence of Khadim Airs heirs and he 
came to the conclusion that a fair ground 
has been made out for allowing the plaint¬ 
iff to withdraw from the suit. It ra»y 
be that we should not have taken the same 
view as the District Judge took of the 
non-joinder of Knadim All’s heirs. It 
might have been possible to hold that the 
suit could proceed in their absence so far 
as the rest of the property was concerned; 
but tliis is not an appeal and it seems to 
us impossible to say that the District 
Judge in arriving at his decision that 
permission to withdraw the suit should 
be given to the plaintiff has acted il¬ 
legally or with material irregularity. We 
are, therefore, unable to interfere with the 
decision of the District Judge. We dismiss 
this application with costs including fees 
on the higher scale. 

Application dismissed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Ctvil Appeal No. S9 op 1913. 

June 2 h ] 914. 

* 

Present ;—Mr. Kanhaiya Lai, A. J. C. 
KALAP NATH and others —Plaintiffs— 

Appellants 

versus 

MATA DrX AND A NOTH E R — D EKE X DANTS — 

R E' PoXDENTS. 

Ou lh Rs t. Act (XXII of 188HJ, s. 108, cl. (10)— 
Rival tenant, contest to cultivate same land between. 


g-asvr. . “ s' 

Appeal against the decree of the District 
Judge of Gouda, dated the 30th January 1913 

IT Mnns, ' fof Gonda ’ dated ’ 

Babu Aditya Prasad, for the Appellants 
ei^Babu Surendro Nath Roy, for the Respond- 

Pto'ntiffs-appellants 

Bm. 1839 / ,7 mfCm* * J** 

damages on the allegation that they were 
tenants of the sa.d plots and that the defend 

ants wrongfully ejected them on the 27th 
Jannary 19 0. The suit was filed „ n 
loth August 1912. The defence was that 
he sa.d plots originally belonged to two 

brothers Hanoman and Ramanand; that 

Ramanand was the ancestor of the pontiffs 
and Ha no man was the ancestor of the de¬ 
fendants; that a partition took place be 

tween Ramanand and Hanoman about 40 years 

ago whereby the plots in dispute were allotted 
to Hanoman and that from that + 
Hanoman and his descendants had been 
in^possoseion of the said plots in their own 

The Court of first instance found that 
Ramanand was a tenant cf the entire plot 
No. H&9 khasm and that the plaintiffs 
who were h,s kinsmen, had established theii 
possession over the same till 1317 Fasti f 
decreed the claim of the plaintiffs accord 

appealed. The lower Appellate CourUhrew 
out the claim of the plaintifFs on the nre 
limmary ground that it was barred by sec- 
t.on 108, clause (10). of the Oudh Rent 
Act. 1 hat section, however, applies to eases 
where a tenant or an under-proprietor sues 
for the recovery of the occupancy of any 
land rom which he has been illegally ejected 
by the landlord. Such a suit has to £ 

brought ag/unst the landlord under section 

129 of the Uudu Rent Act within a period 
of one year from the date of the accrual d 
the cause of action. The landlord is not 
however, a party to this suit. There was 
no oujection raised that he was a neces 
sar-y P^rty. On the other band it \ 

pleaded by the defendants that they eultivaT 
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ed the land in their own right as heirs of 
Hanoman, to whom the said plot, they 
stated, had been allotted by partition. On 
the 25th December 1911, that is, sometime 
before the institution of the suit the defend¬ 
ants took a lease of the said plots from a 
th el cedar, who derived his title from the 
landlord agreeing to hold the land on an 
enhanced rent. But their occupation did 
not begin from the date of the execution 
of that lease, and the decision in Ram Lai 
v. Chnnni Lai (1) relied on by the lower 
Appellate Court does not, therefore, apply. 
That was a case in which an occupancy- 
tenant had died leaving two daughters, 
whose names were recorded as occupancy- 
tenants in succession to their father but who 
had not been able to obtain actual posses¬ 
sion of their fathers holding. On the con¬ 
trary the zemindar had put his own tenants 
in possession of the land and had thereby 
ejected the daughters from the holding. 
The title of the daughters to the recovery of 
the occupation of the land, from which they 
were ejected,had lapsed as against the zemindar 
by reason of limitation and the suit filed by 
the lessees of one of the daughters for pos¬ 
session of the holding as against the person 
who was put in possession of the land by the 
zemindar was, therefore, held to be not 
maintainable, In the present case the pos¬ 
session of the defendants is said to have 
existed from before the date of the lease 
granted by the defendants and the cause 
of action set up in the plaint, and, as the 
contest is one between rival tenants claim¬ 
ing to cultivate the same land, section 10S, 
clause (10), of the Oudh Rent Act has no 
application. Even in cases where a person 
had not obtained possession over a holding 
which lie claimed to have inherited from 
his ancestor, it was held by this Court in 
Iiaghvbar JJayal v. Chaudan (2) that the 
first question for decision was whether the 
plaintiffs were entitled to succeed to the 
right of occupancy as heirs of the deceased 
tenant and that until such question was 
determined, no relationship of landlord and 
tenant could be established to enable the 
plaintiffs to claim relief in the Revenue Court. 

The present suit was, therefore, rightly 
instituted in the Civil Court and the 

(1) 27 A. 372; 2 A. h. .1. (JO; A. \V. N. (VMM) 

(2) 10 O. C. 2a. * ' 


questions at issue ought to have been gone 
into. No question of jurisdiction was raised 
in the written statement. 

The appeal is, therefore, allowed and the 
eas6 remanded to the lower Appellate Court 
with a direction to re-admit the appeal under 
its original number and to dispose of it 
in accordance with law. The costs will 
abide the result. 

Appeal allowed ; Case remanded . 


MADRAS HIGH COURT. 

Second Civil Appeal 71 of 1914. 

December 14, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 

GHANTASALA SEETHARAMIAH— 
Defendant—Appellant 

versus 

TADEPALLI PITCHAYYA and others— 
Plaintiffs—Respondents. 

Mortgage-deed—Provision for compound interest on 
default , whether penal. 

A provision for compound interest on default is 
not penal by itself, but a provision for compound 
interest nt an appreciably higher rate than tlio rate 
mentioned as payable till default may bo penal; 
[p. 860, col. 1.] 

Sundar Kocr v, Rai Sham Krislien , 34 C. 150; 
(P. C.) ; 34 I. A. 9; 11 C. W. N. 249; 5 C. L. J. 106; 4 
A. L. J. 100; 9 Bom. L. It. 304; 17 M. L. J. 43; 2 M. L. 
T. 75, followed. 

Second appeal against the decree of the 
District Court of Kistna at Masulipatem, 
in Appeal Suit No. 533 of 1912, preferred 
against that of the Court of the Principal 
District Munsif of Masulipatam, in Original 
Suit No. 571 of 1910. 

Mr. N.S, Narasinihachariy for Mr. F. Rama - 
doss, for the Appellant. 

Mr. C. V. Ananthakrishua Aiyar , for the 
Respondents. 

JUDGMENT. — Following Sundar Koer v. 
Rai Sham Knshen (1), we hold that a provi¬ 
sion for compound interest on defanlt is not 
by itself penal but a provision for compound 
interest at an appreciably higher rate than 
the rate mentioned as payable till default 
may be penal. We hold that the raising 
of the rate for compound interest from 
twelve and quarter annas to one rupee 
per cent, per mensem (from 9-3/16 per cent, 
to 12 per cent, per annum) is penal and 

- n \ ^i 50 (P - C ): 34 L A - 9: U C. W. N- 

■! C T ''V 1 2 - ,0 <* * A. T.. J. 109 : 9 Bom. L. B. 304s 17 M. 
L. J. 43; 2 M. L. T. 75. 
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we allow compound interest at nine and three- 

sixteenths per cent, with ^proportionate costs 
to the plaintiffs throughout in modification 
of the decree of the lower Appellate 
Court. Time for redemption is extended 
till three months from this day. 

Decree modified. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 190 op 1913. 

March 8, 1915. 

Present:— Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

Musammat MLNNA KUNWAR— Plaintiff 

—Appellant 
versus 

VENAIK RAM and another—Defendants_ 

Respondents. 

Guardian and ward—Guardian purchasing property 

consideration of money due to minor—Trustee _ 

Limitation. 

Where a decree, passed in favour of a minor under 
the guardianship of a certain person, is discharged 
by the guardian in consideration of the transfer made 
to him of certain property, lie holds that property as 
the trustee for the minor, [p. 86k,, col. 1.] 

First appeal from the decision of the Sub¬ 
ordinate Judge of Benares, dated the 24th 
November 1913. 

FACTS.—Daya Ram and Mangal Ram 
were cousins. After Daya Ram’s death on 
July. 18th, 1S88, his cousin, Mangal Ram 
obtained a certificate of guardianship of 
the two minor daughters of Daya Ram on 
13th March 1890. There were some 
liundis left by Daya Ram, in which his share 
was jjrd, Mangal Ram and Uadho Ram held 
iird share and Adit Ram yrd. A suit was 
brought by Adit Ram, Mangal Ram, 
Mad ho Ram and the plaintiff and Mu sammat 
Hari Kunwar, her sister, under the guar¬ 
dianship of Mangal Ram. The latter’s 
daughter died and only the plaintiff repre¬ 
sented her in the suit. 

A decree was obtained and in satisfaction 
of the decree the judgment-debtors conveyed 
the property in dispute under two sale-deeds 
of -20th December 1898 and 17th Septem¬ 
ber 1897. The snie-deeds were in the name 
of Adit Ram, Madho Ram and Mangal 

Ram. 

• 

The plaintiff attained majority on 27th 
September 1901 and brought this suit 
for possession, on the allegation that Mangal 


Ram held the property as her trustee 
and as her guardian, and that he died in 
1902. and his sons also held the same 
position, but refused to pay her profits 
now. The defendants denied their posses¬ 
sion as that of trustees and pleaded that 
the suit was time-barred. The Subordi¬ 
nate Judge dismissed the suit. Plaintiff 
appealed. 

Dr. S. C. Banerjee, for the Appellant:— 

1 lie property was purchased in the name 

ot three of the decree-holders, but the 

consideration for it was the decretal amount 

due from the judgment-debtors who sold 
the property. 

Moreover one of the decree-holders who 
purchased the property was the certificated 
guardian of the plaintiff who was then a 

mm Z' . , S "? h a case ’ tlle property 

would be held in trust by the pur 

chasers for the other decree-holder, the 

plaintiff in this case. Under section 10 of 

the Indian Limitation Act of 1908 the 

present suit cannot be barred by time. ’ 

^ The plaintiff attained majority in 1901 

Hie present suit was instituted in 1911 

The position of the certificated guardian 

cannot be adverse to the ward and 

hence the present suit cannot be barred 
by time. 

Section (33, clause (2), of the Trust Act 
provides that the beneficiary has the same 
rights as the trustee. 

The Hon’bleDr. Sunder Lai (with him Pandit 

Ramix Kant Ualnya), for the Respondents:- 

1 wo rules have always been held to apply i n 

cases under section 10 of the Limitation Act. 

(I; 1 here should be an express trust. (2) 

1 hat the suit should be one for follow 

lug the trust property for the purposes of 

the trust. The words used hi section 10 are 

trust for a specific purpose” and this 

clearly shows that the trust must be an 
express one. 

[RichA ims, D. J.— A is given Rs. 10,000 in 
trust for B. A invests Rs. 10,000 in pur 
chase of property. What time should B sue 

ill t J 

The Hon’ble Dr. Sunder Lai :-Section 10 

would apply. 

In the present case he is not holding as 
a trustee for an express trust 

[Richar&s, C. J.-Tbe Law of Limitation 

does not apply between cestui quo trust and 
a trustee at Common Law]. U 
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The Hon’ble l)r. Sunder Lai —He and other 
persons were personally entitled and they 
purchased the property for themselves. They 
were only liable to pay the money due to the 
plaintiff. They did not. purport to purchase 
the property for the plaintiff. 

He referred to lint want Run v. Pnnni 
Mai ( 1 ), Amnia Bihi v. A njni-un-m'ssa Uihi 
(2), K he rude money Dosser v. / oorgamuwy 
JjU'SPP (j). 

JUDGMEMT.—This appeal ar ises out of 
a suit in which the plaintiff claims to 
be put into proprietary possession of 
one-third of certain property together with 
an account of what was due to her whilst 
she was wrongfully kept out of possession, 
and to be awarded the amount so found 
due. The main facts relevant to the present 
appeal are admitted. A decree was made 
entire 29th of February 1892 in favour of one 
A lit Ham, son of Fateh Ham, Mangal Ram 
and Madho Ram, sons of Girlab Ram, and 
Mnsommat Munna Known r (daughter of 
Daya Ram) under the guardianship of the 
aforesaid Mangal Ram. In part discharge 
of this decree certain properties were 
purchased but in the names only of 
Mangal Ram, Adit Ram and Madho 
Ram. The plaintiff says that she was 
entitled to one-third of the decree and 
that therefore the decree having been 
discharged in part by the transfer of 
the property, she is entitled to the 
property to the extent of her interest in 
the decree and that Manual Ham, who 
was her guardian, must be deemed to 
have held the property to the extent of 
one-third as trustee for her. F nmernns 
defences were pleaded, including a plea that 
the claim of Musa mm at Munna Kunwar 
under the decree had been discharged and 
that she had been paid off, and a further 
plea of limitation. The Court below without 
deciding any of the other issues 
has dismissed the suit as being barred by 
time. 


We are clearly of opinion that if Mangal 
Ram, who was the guardian of Munna 
Kunwar in this very decree, gave a 
discharge for the decree in whole or in part in 
consideration of the transfer to him of certain 

(1) 0 A. 1; 10 I. A. 90; 13 C. L. lb 39; 4- Saruswuti’* 

T. C..1. -wr». 

(2) 27 1ml. Cas. 712; 13 A. b. J. 2m'. 

(3) 4 C. 405; 3 C. L. lb 3.0; 2 Shome L. lb 130. 





property, be would bold that property as the 
trustee for Munna Kunwar to the extent 
of her interest. It is doubtful whether 
time would run at all in favour of 
Mangal Ram, or his representatives, but 
certainly time would not commence to 
run until after Musammat Munna Kunwar 
attained majority. Mangal Ram undoubtedly 
was it) a fiduciary capacity towards Munna 
Kunwar. We, therefore, think that the 
Court below was wrong in bolding that 
the suit was barred by limitation. Munna 
Kunwar did not attain her majority until 
the 27th of September 1901 and the suit 
was instituted on the 23rd of September 
D'll. We wish it to be understood that 
we are not expressing any opinion on the 
other issues. 

We allow the appeal, set aside the 
decree of the Court below and remand the 
case to that Court with directions to 
re-aclmit the case under its original number 
in the tile and to proceed to hear and 
determine the same according to law. The 
appellant must have the costs of this 
appeal, which will include in this Court-fees 
on the higher scale. Othercosts will be costs 
in the cause. 

Appeal allowed; Case remanded . 



OUDH JUDICIAL 

COURT. 

Civil Miscellaneous Appeal No. 31 of 1914. 

November 16, 1914. 

Present: — Mr. Lindsay, J. C. 
N1RANJAN SINGH and another— 
Defendants—Appellants 


versus 

JAGAN NATH and another — Plaintiffs 


AND A X OTH K K — D K F K N DA N T— R E S PON PE NT S. 

Mortgage — Extension of time — Civil Procedure Code 
(Art r of IPOS), S. 14S, 0. XXXI r, r. $-Suit for 
rede m jition — Pi el i mi nary ami final decree , passing of . 

A suit tor possession of mortgaged property 
brought bv u puisn« mortgagee ngaius* the prior 
mortgagees was compromised. It was agreed that 
the claim for possession should bo allowed on ccn- 
ilition ot the puisne mortgagee paying a certain 
amount by a fixed date. In default of payment on 
the date mentioned, the prior mortgagees were to be 
allowed to take possession. On the date fixed for 
payment the puisne mortgagee applied for extension 
ot time which was granted by the lower Court; 
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Held, that no extension of time could be granted 
either unde 1 ; section 1 48, Civil Procedure Code, or 

i t 1 ! ’ rUl ° H ’ r ' ivi1 Procedure Code. [p. 103, 

COl. 4 *. J 

Th e po "-or t'j enlarge rime by the proviso to rule « 
of Order XXXIV, Civil Procedure Code, can be 
exercised only in eases to which the rule strictly 
applies namely, to cases in which a suit has been 
brought for redemption and in which both a pro- 
limitiary and a final decree for redemption have 
beer passed, [p. tG3, col. 2.] 

Appeal against the order of the Subordinate 
Judge, Hnrdoi, dated the 4th July 1914. 

Babu Bisheshu-arNath, forthe Appellants. 

Babu, Uudra Dut SinJict, for the Respond¬ 
ent No. 2. 

JUDGMENT.—T he facts of this case are 
as follows. One Jodha Singh mortgaged 
certain property in the first instance to two 
persons, named Niranjan and Rameshnr. 
He afterwards mortgaged the same property to 
Jagan Nath and Sheodarshan. These second 
mortgagees brought a suit for possession 
of the mortgaged property in which the prior 
mortgagees were impleaded as defendants. 
The suit was contested but the parties finally 
compromised. It was agreed that the claim 
of Jagan Nath and Sheodarshan to possession 
as mortgagees should he allowed on condition of 
their paying Rs. 4,297 to the prior mortgagees 
on or before the Jeth puravmasJri, 1971 Sam bat 
(9th June, 1914). In default of payment of 

this sum on the date mentioned the prior 
mortgagees were to be allowed to take posses¬ 
sion by application in execution. On the 9th 
of June 1914, the date fixed for payment 
under the decree based upon the compromise, 
these second mortgagees applied to the Court 
below for extension of the time fixed for 
payment till the 30th of June. Notice was 
served on the opposite party who contested 
the application. The learned Judge, treating 
the decree based upon the compromise as a 
redemption decree, allowed an extension of 
time till the 30th of June. This order is now 
attacked here in appeal on the ground that it 
was not an order justified by law. In the Court 
below the application for the extension of 
time was based upon two provisions of the 
Code of Civil Procedure, one section 148 of 
the Code and the other rule 8 of Order 
XXXIV. The appellants here objected 
that no extension could be allowed under 
section 148 and in support of this contention 
they referred to the case reported as Narendra 


i? a ! Iur Sl ”« 7 ‘ v. Aiwlliyi Prasad (]) 

I he learned Judge of the Court below affected 
to distinguish that case from tlm present ease 
but in my opinion he has made a distinction 

without, a difference. The principle laid down 
in that judgment was as much applicable to 
he facts of the case here as it was to the 

tacts of the case reported. What was held 

by the Judges of this Court was that the 
g F en *’. .. ^visions <)f section 148 of the Code 
ot Civil Procedure relate only to proceedings 
antecedent to the passing of a final decree 
and that when once .such a decree has been 
passed, the power of the Court is limited by 
he general principle that once a judgment 
has been pronounced and the decree signed 
such final decree cannot be altered except 
under the provisions of section lo2 or Order 
XX, rule .», or th .se relating to review of 

judgment except in cases in which power 

to grant further extension of time has been 

express y reserved to the Court. It follows 
from this exposition of the law that section 

14b could not he made available in order to 
justify the extension of time which was 
allowed in the present case. I have said 
however, that the learned Judge considered 
that he was entitled to allow the extension 
of tune byv.r-ne of the provisions of rule 
8, Order XXXIV. With this view 1 am 
unable to agree. Rule 8 of Order XXXIV 
relates to decrees which are passed in suits 
brought for redemption. The suit, in which 
the compromise was arrived at and in which 
the decree, with which the lower Court was 
dealing, was passed, was not a suit for re 
demption at all, but a suit of an entirely 
different character. It was merely a suit by 
a mortgagee asking for possession of the 
mortgaged property in accordance with the 
terms of the mortgage-deed. I do not think 
that the provisions of rule 8, Order XXXIV 
can be extended to apply to a suit of that 

nature. In my opinion the power to enlarge 
the time which vs conferred upon the Court 
by the proviso to rule 8 can be exercised 
only in cases to which the rule strictly 
applies, namely, to cases in which a suit 
has been brought for redemption and in 
which both a preliminary and a final decree 
for redemption have been passed. This 
being so, I am of opinion that the learned 

(1) 5 Ind. Cas. 4-13; 13 0. C. 28. 
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Judge had no power to grant this extension. 
I, therefore, accept the appeal and set aside 
the order of the Court below. As the sub¬ 
sequent mortgagees failed to deposit the 
money by the date fixed in the decree based 
upon the compromise, they are not now entitl¬ 
ed to have possesoion of the property, which 
must be made over to the prior mortgagees 
in accordance with the decree and the com¬ 
promise. The appellants’ costs of this appeal 
will be paid by the respondents Nos. 1 and 2. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 54 of 191:3. 

December 21, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Tyabji. 

S. S. SUBRAM ANIA PILLAI and others— 

Plai nti ffs—Appe plants 

versus 

A. K. SANKARALINGAM CHETTIAR 

AND OTHERS —DEFENDANTS Nos. 2 TO 4 

— Respondents. 

Limitation .let (IX of 1908), s. M) — Award directing 
parties to shore assets and liabilities egnalhj , accept¬ 
ance of, icltcthcr amounts to ackncucledyinent. 

An acceptance of an award directing the parties 
to share equally the outstandings and “amounts pay¬ 
able' 1 found in the accounts of the partnership is 
nofan acknowledgment- of liability tor the purposes 
of section 1!) of the Limitation Act. [p. S04, col. 2. ) 

Appeal against the decree of the Court 
of the Subordinata Judge of llamnad, in 
Original Suit No. 327 of 1911. 

Mr. T. Annnainathan, for the Appellants. 

Mi*. 0. 1 . Ananthakrishna Aiyar, for the 

Respondents. 

Tin's appeal coming on for hearing on the 
2.3rd December 1913, the Court (Miller and 

Pyabji, JJ.) delivered the following 

J DGMLN l\—Fite first question raised in 
the appeal presents no great diJliculty. 
The content ion of the appellants is that 
the award, Exhibit A, rend with the 
endorsement signed thereon by the 1st 
defendant and 2nd defendant accepting the 
award, amounts to an acknowledgment of 
liability wliicli will give a new starting- 
point of limitation under section 19 of the 
Limitation Act. In the award the arbitrators 
direct the 1st and 2nd defendants to share 


equally the outstandings and “amounts 
payable”, i. e ., we may take it the liabilities 
found in the joint accounts, i. e.,- in the 
accounts of the partnership ; and in the 
endorsement the defendants accept the 
award. But the direction in the award is 
not an assertion that the book 
liabilities found in the accounts represent 
actual existing obligations, any more than 
it is a declaration that the book outstandings 
ore recoverable assets. It is only a direction 
that the partners are to share equally 
whatever of the book assets they can recover 
and whatever of the book liabilities they 
may have to pay; and the acceptance 
of this direction is not an acknowledg¬ 
ment of liability. The entries in the books 
when made may have been acknowledgments, 
but they were not made within the period of 
limitation. 

The second point taken is that it has • 
not been proved that the partnership 
between 1st and 2nd defendants was dissolved 
before the settlement signed by the 1st 
defendant in 1911. That, however, will 
make no difference seeing that the 
transactions between the partnership and 
the plaintiffs ceased, as the plaintiffs’ books 
show, in 1906. The 1st defendant's acknow¬ 
ledgment was then not within the period 
of limitation and is of no avail for the 
purposes of section 19 of the Limitation 
Act. The settlement of 1911 was only 
incidentally a settlement between the two 
firms (the defendants had an interest in 
the plaintiffs’ tiriu). In fixing the liability 
of 1st defendant to the plaintiffs the 
amount which had been due since 1906 
by defendants’ firm was set off against the 
amount due to the 1st defendant as a 
partner in the plaintiffs’ firm. It is, 
therefore, unnecessary to decide when the 
defendants' firm was dissolved. So far then 
as the plaintiffs’ case depends on acknowledg¬ 
ment, it fails. 

Then it is said that the defendants’ 
account which the Subordinate Judge 
refused to receive shows that limitation did 
not begin to run in 1906. We have had 
the account looked at, hut have not been 
shown how it can be held to he a mutual, 
open and current account, and the alleged 
adjustment of interest in 1909 is not signed 
so as to make it an account stated signed htf 
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Hie defendant under Article 64 of Schedule 
I of tlie Limitation Act. It is unnecessary, 
therefore, to consider whether the Subordi¬ 
nate Judge ought to have admitted the 
document. It does not help the plaintiffs. 

The remaining question is whether 2nd 
defendant is not bound as a surety : on 
this question the Subordinate Judge has 
not heard evidence or arrived at any 
conclusion. Paragraph 7 of the plaint 
alleges, as we understand it, that the 2nd 
defendant undertook to make good to the 
plaintiffs’ firm all losses sustained by the firm 
in consequence of any failure of 1st defendant 
to pay what was due by him to his partneis: 
i. e., if at dissolution the 1st defendant owed 
money to the firm of the plaintiffs, the 2nd 
defendant guaranteed payment. If this is 
so, it may be that 2nd defendant must 
be held liable for the amount found due 
by 1st defendant in 1911 , or it may be that 
there are circumstances which relieve him 
of any liability: the question has not been 
decided and we have not considered it. 

We leave it for the decision of the Subordinate 
Judge. 

We must ask the Subordinate Judge to 
return a finding on this question which 
was substantially raised in the 5th 
issue :— 

Whether the 2nd defendant was a surety 
for 1st defendant as alleged in paragraph 
7 of the plaint and, if so, are 2 to 4 
defendants liable to satisfy the plaintiffs’ 
claim ? 

Evidence may be taken. The finding should 
be submitted within two months and seven 
days will be allowed for filing of objections. 

In compliance with the bove order, the 
Subordinate Judge cf Ramnad answered the 
issue in the negative and against plaintiffs. 

This appeal coming on this day for final 
hearing after receipt of the finding from the 
lower Court upon the issue referred by this 
Court for trial, the Court delivered the follow¬ 
ing 

JUDGMENT.—We accept the finding that 
the 2nd defendant was not a surety for the 
1st defendant. The appeal will, therefore, 
be dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

First Civil Appeal No. 400 of 1911. 

July 27, 1914. 

Vresent: —Mr. Justice Fletcher and 
Mr. Justice Richardson. 

The GARDEN REACH SPINNING and 
MANUFACTURING COMPANY, Ltd.,- 

Claimants—Appellants 

versus 

The SECRETARY of STATE for INDIA 
in COUNCIL —Opposite Party- — 

Respondent. 

Civil Procedure Code (.67 V of 1908.U <). XLI, 27, 

(). XL I II, r. 1— Appeal — Application, preliminary, to file 

fresh evidence , legality of —Application, whether sustain- 

able—Appellate Court, power of—Additional evidence , 

ad mission of. 

* 

A preliminary application to admit fresh evidence 
before appeal is heard is not warranted by the 
terms of Order XL[, rule 27. [p. 860, col. I.J 

An application to admit fresh evidence discovered 
out of Court by the parties comes under Order XLVTL 
rule J, not under Order XLI, rule 27. [p. 860, col. 2.] 

Order XLI, rule 27. does not authorize an Appel¬ 
late Court to admit fresh evidence, documentary or 
oral, and whether or not it was in existence at the 
time of the judgment of the lower Court or at the 
time the appeal was preferred, unless the Appellate 
Court, after examining the evidence on the record, 
comes to the conclusion that it requires the addition¬ 
al evidence in order to enable it to pronounce 
judgment, namely, that there is a lacuna or defect 
on the evidence on the record, [p. 866, col. 2. ! 

Appeal against the decree of the Special 
Land Acquisition Judge of 24-Perganas, 
dated the 23rd of June 1911. 

Messrs. Pugh and Onbitt , Counsel, and Ba- 
bus Satyendra Nath Pay, Snrendra Nath Pay 
and Narendra Nath Sett, for the Appellants. 

The Hon’ble Sir S. P. Sinha and Caspersz , 
Counsel, and Babus Ram Charan Mitra, 
Ambica Pada Choudhury , for the Respondent. 

JUDGMENT. 


Fletcher, J.—This is an application by 
the appellants for the admission of certain 
additional evidence in an appeal we are 
about to hear. 

The appeal itself is with reference to 
the amount to be paid by the Government 
as compensation for the property of the 
appellants which has been compulsorily 
acquired under the provisions of the Land 
Acquisition Act. The fresh evidence that 
the appellants wish to adduce consists of 
certain documents leading up to and result¬ 
ing in a compromise of another case with 
reference to the acquisition of the premises 
of the British India Steam Navigation 
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Co., which adjoin the premises of the 
appellants. 

The compromise with the British India 
Steam Navigation Co. had not been arriv¬ 
ed at when the lower Court gave judg¬ 
ment, nor when the appeal was filed in 
this Court. The present application is 
opposed by the Secretary of State for 
India in Council, the respondent to the 
present appeal. 

Now the powers of an Appellate Court 
in India to admit further evidence are 
governed by the provisions of Order XL1, 
rule 27, which so far as material is in the 
following terms: * (1) The parties to an 
appeal shall not be entitled to produce 
additional evidence, whether oral or docu¬ 
mentary, in the Appellate Court. But if 
(6) the Appellate Court requires any docu¬ 
ment to be produced or any witness to be 
examined to enable it to pronounce judg¬ 
ment or for any other substantial cause, 
the Appellate Court may allow such evidence 
or document to be produced or witness to be 
examined." The wording of the rule shows 
clearly that the power of an Appellate Court 
to admit further evidence is a very restricted 
one. 

In the first place, the rule prohibits the 
parties to the appeal from producing further 
evidence. 

Next, the power of the Court to admit 
further evidence is or.ly in case the Appel¬ 
late Court requires” the additional evidence 
to enable it to pronounce judgment or for 
any other substantial cause.” 


As has been pointed out, the word "re¬ 
quires” plainly means ‘needs or finds 
needful.” When, therefore, can the Appel¬ 
late Court ‘require” the additional evidence 
to enable it to pronounce judgment or for 
any other substantial cause?” Manifestly 
not until the Appellate Court has examined 
the evidence on the record and comes to the 
conclusion that the evidence ns it stands is 
inherently defective. Until the Court has, 
therefore, examined the record, it is not in a 
position to say, whether the evidence is 
inherently defective and that it will require 
the further evidence to enable it to pronounce 
judgment or for any other substantial cause. 
A preliminary application such as the present 
is hot warranted by the terms of Order XLI 

rule 27. * 


An application to admit fresh evidenc© 
discovered out of Court by the parties comes 
under Order XLVII, rule 1, not under Order 
XLI, rule 27. 

It is said that the evidence was not in 
existence at the date of the trial and the 
case of Kotaghiri v. Vellanki (1) was cited 
to show that such evidence is not admis¬ 
sible by way of review. The point does 
not arise in the present case and it is not 
necessary for us to decide whether such view 
is correct or not. 

Order XLI, rule 27, does not, I think, 
authorise an Appellate Court to admit 
fresh evidence, documentary or oral and 
whether or not it was in existence at the 
time of the judgment of the lower Court 
or at the time the appeal was preferred, 
unless the Appellate Court, after examining 
the evidence on the record, comes to the 
conclusion that it requires the additional 
evidence in order to enable it to pronounce 
judgment., namely, that there is a lacuna 
or defect in the evidence in the record. 

This appears to me to be the effect of 
the decision of the Privy Council in the 
case of Kessowji Issue v. Great Indian Penin¬ 
sular Pailway Com pan //(2). I can find nothing 
in the judgment of their Lordships to 
suggest that new evidence, discovered out 
of Court by the parties but which only came 
into existence after the tiling of the appeal, 
can be admitted on a preliminary application 
by the parties to the Appellate Court. Such 
a suggestion is negatived by the express 
words in Order XLI, rule 27, that “the 
parties to an appeal shall not bo entitled 
to produce additional evidence, whether 
oral or documentary, in the Appellate 
Court.” 

1 think, therefore, that we have no juris* 
diction to assent to the present application. 
But even if we had such jurisdiction, I 
should, on the materials before us, refuse this 
application. The evidence the appellant 
Company wish to put forward is to the 
following effect. 

The British India Steam Navigation 
Company were the owners of the premises 
adjoining those of the appellant Company. 


0) 4 C. W. X. 725; 24 1 (P. C.); 27 LA. 197. 

(2) 11 C. W. N. 721; 31 B. 381; 0 C. L. J. 5; 4 A. L. 
A 461; 2 M. L. T. 4o5; 9 Bom. L. JR, 671; 17 M, L. J. 
347 (P. C.); 34 I. A. 115. 
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Doth the British India Company and appel¬ 
lant Company are represented in Calcutta by 
Messrs. Mackinnon Mackenzie and Company 
as also in London, although apparently the 

two Companies have different Boards of 
Directors in London. 

On the premises adjoining those of the 
appellant Company, the British India Com¬ 
pany had a considerable coal business 
chiefly for the purpose of coaling their 
extensive fleet. This property of the 
British India Company is known as Brace- 
bridge Hall. 

The same declaration under the provisions 
of the Land Acquisition Act was made in 
respect of the property of the appellant 
Company, Bracebridge Hall and various 
other properties. 

The British India Company, after the 
declaration, preferred a claim for a very 
large amount amounting in the first 
instance to over one crore and 22 lakhs of 
rupees. 

An award of 14 lakhs odd of rupees was 
made by the Land Acquisition Collector. 
The British India Company then required 
the matter to be taken before the Special 
Land Acquisition Judge. Negotiations were 
then opened between Sir Frederic Dumayne 
on behalf of the Calcutta Port Commis¬ 
sioners on the one hand and in the first 
instance with Mr. Alexander McLaurin 
Monteath and subsequently Lord Inchcape 
on behalf of the British India Company, on 
the other hand. After long and protracted 
negotiations the case of the British India 
Company was subsequently settled by a cash 
payment of 28 lakhs of rupees to the British 
India Company, and the grant of certain 
facilities by the Port Commissioners with 
reference to the coaling of the fleet of the 
British India Co. It is now alleged that the 
facilities granted to the British India Co. 
are more valuable than those enjoyed by 
them at Bracebridge Hall, and, therefore, the 
whole of the 28 lakhs was awarded in respect 
of the other items of their claim. On this 
footing, it is said that the Port Commissioners 
have paid the British India Co. in respect of 
the site of Bracebridge Hall an amount three or 
four times larger than the amount paid to the 
appellant Company, when in fact the land of 
the * appellant Company and Bracebridge 
Pall must be of substantially the same 
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value. The appellant Company, therefore, 
desire to give in evidence certain documents 
relating to the compromise of the claims of the 
British India Co. Two affidavits have been 
filed on the present application, one by Mr. 
Alexander McLaurin Monteath in support 
of the application and the other by Sir 
Frederic Dumayne in opposition thereto. 
Sir Frederic Dumayne is the Vice-Chair¬ 
man and Chief Executive Officer of the Port 
Commissioners. There is a conflict between 
the statements contained in the affidavit of 
Mr. Monteath and those in the affidavit of 
Sir Frederic Dumayne. Now it appears 
from the evidence that the negotiations, 
which led to the settlement with the British 
India Co., were opened early in January 
1911. The negotiations no doubt were 
stated by Sir Frederic Dumayne to be 
J without prejudice to either side” and 

confidential.” Mr. Sinha on behalf of the 
Government has argued that this would 
render all correspondence which passed bet¬ 
ween the parties thereto incapable in any 
event of being used in evidence even when a 
settlement was arrived at. I think Mr. 
Sinha placed his case too high. The 
affidavits do establish, however, that in addi- 
tion to the correspondence interviews took 
place in the first instance between Mr. 
Monteath and Sir Frederic Dumayne with a 
view to a settlement of the case of the 
British India Co. 

The negotiations in India closed in May 

1911. 

In June 1911 Sir Frederic Dumayne 
proceeded to England. It appears from 
his affidavit that the Port Commissioners 
had directed him to see Lord Inchcape with 
reference to compromising the British India 

Company’s case. He was also authorised to 
go as far as to make an offer of 25 lakhs of 
rupees for that purpose. Lord Inchcape and 
Sir Frederic Dumayne arrived finally at a 
settlement, viz., that the Port Commissioners 
should pay to the British India Co. 28 lakhs 
of rupees and give to the British India Co. 
certain facilities. Sir Frederic Dumayne 
lias sworn in his affidavit that in the settle¬ 
ment he never contemplated paying 28 lakhs 
of rupees for the land, structures and 
machinery of the British India Co., but that 
he agreed to this sum as a settlement of the 
whole case. 
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iji>i*i.l Inchcape lifts not made an affida\ it 
as to wliat took place between himself and 
Sip Frederic Dumayne. The Fort Commis¬ 
sioners sanctioned with reluctance the settle¬ 
ment arrived at between Ford Inchcape and 
Sir Frederic Dnmayne and recommended it 
to the Government for sanction and approval. 
The settlement was subsequently approved 
of by the Government. This, however, was 
after the present case had been decided by 
the Special Judge and the present appeal 
Hied. 

.Much stress has been laid by the appel¬ 
lants on the proceedings of the Special Land 
Acquisition Committee of the Fort Commis¬ 
sioners of the 20th October 1911. No doubt 
the record of the • proceedings is not very 
happily worded, but l cannot imagine that a 
public body like the Fort Commissioners 
intended to pay the British India Co. for 
their land a sum so vastly in excess of what 
they were paying to other parties and which 
would in the end result in their having to pay 
excessive sums for other lands acquired by 
them. For if this 28 lakhs was in fact paid 
only for the land, structures and machinery, 
this fact would he used in subsequent cases 
against the Fort Commissioners as to the 
value of the lands acquired by them. 

Sir Frederic Dnmayne has sworn that he 
was fully cognisant of the prices paid by the 
Fort Commissioners on other acquisitions and 
that what he wanted to settle was the whole 
ca<e against the Commissionei s. 

The total claim preferred by the British 
India Co. amounted to Its. 1,22, -9),78t>-11 • 10. 
A large number of the items in the claim 
would appear to lie altogether untenable. 
One of the items in the claim was a sum of 
Its. ID ,01,910 for loss of tune." 
This item was claimed for the difference be¬ 
tween the time it would take to bring the 
vessels of the British India Co. alongside 
at Bracebridge Hall and that required to 
take them into the Docks of the Commis¬ 
sioners. 

It is difficult to imagine on what principle 
such a claim could he supported. The Fort 
Commissioners were, however, in this dillieull v 
that the Collector had allowed the sum of 
Its. 1,27,1 K)- 0-0 in respect of this item and 
so had admitted tin* claim in principle. The 
Court, under the provisions of the Land 
Acquisition Act, has no jurisdiction to reduce 
the amount awarded by the Collector and it 


may perhaps be doubted whether the Court 
has jurisdiction to re-allot over the different 
items of claim the aggregate amount allowed 
by the Cellector. All the probabilities, there¬ 
fore, suggested that the story told by Sir 
Frederic Dnmayne in bis affidavit that what 
he settled with Lord Inchcape was the whole 
case between the British India Co. and the Port 
Commissioners and that the sum of 28 lakhs 
of rupees was not paid to British India 
Co. in respect of the land, machinery and 
structures only, is correct. The only person 
who could have contradicted Sir Frederic 
Dnmayne as to the terms arrived at in 
London between Lord Inchcape and himself 
would he Lord Inchcape. if, therefore, we were 
to decide to permit the appellant Company to 
adduce further evidence, it would have to be 
the evidence of Lord Inchcape as to what 
were the terms of settlement between himself 
and Sir Frederic Dnmayne. In that event 
such evidence would have to be tested in 
the ordinary manner by cross-examination. 

The letters that passed between Lord 
Inchcape and Sir Frederic Dumayne, dated 
the 2t>th of January and the loth of Febru¬ 
ary 1912, suggest that Lord Inchcape did not 
consider that the sum of Rs. 28 lakhs had 
been paid to the British India Co. in respect 
of Bracebridge Hall and the structures and 
machinery thereon. 

The statements in Sir Frederic Dumayne's 
affidavit appear to me to agree with all the 
probabilities of the case and are uncontradict¬ 
ed as to what was intended to be settled 
between him and Lord Inchcape. Even, 
therefore, if we have jurisdiction to admit tins 
further evidence on the materials before us, 

I should refuse the appellant Company leave 

t ' do so. 

The present application is, therefore, dis¬ 
missed with costs, which we assess at 10 gold 

in >!i nrs. 

Kkhakdm'N, J.—1 entirely agree with Mr. 
Justice Fletcher, whose judgment I have had 
the advantage of reading, that the application 

‘fore ns is not one which we have 
jurisdiction to entertain under Order 
N LI, rule 27. And I will only add this that 
even il we had a power, co-extensive with 
the power of the Trial Court under Order 
XL\ 11, to admit fresh evidence byway of 
review, I am not of opinion that the evidence 

tendered is evidence which ought to be 
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admitted in the exercise of any such power. 
It is not evidence the hearing of which on 
the issue which has to be determined is 
practically beyond the sphere of controversy 
or in any sense conclusive. On the contrary 
it is only necessary to read the affidavit 
on the one side and the counter-affidavit 
on the other to show that matter is 
raised of a controversial and argumentative 
character. The question at issue is the market 
value of certain land at certain date. The 
argument which it is sought to put in (together 
with letters and other documents leading up 
to it) was arrived at in another case between 
parties, one of whom is not a party to the 
present case, and it was arrived atafter the 
trial of the present case was concluded. By 
itself the agreement is of no use to the 
appellant Company. It only shows that a 
lump sum was paid to the British India Co. 
in respect of the compulsory acquisition of 
their land and that in the same respect certain 
facilities were also promised to them by 
the Port Commissioners in connection with 
their coal tract. The land, it is true, adjoins 
the land of the appellant Company. But 
the compensation which the British India 
Co. had claimed from the Collector was 
arranged under different heads, many of 
which had nothing to do with the value 
of the land. Two or three items were with¬ 
drawn while the case was before the Collector, 
but the total claim which was subsequently 
carried before the Special Land Acquisition 
Judge was still very large. That claim was 
satisfied by the lump sum and the coaling 
facilities. Then comes the point: how much 
of the money payment is to be allocated to 
the land? That depends on the further 
question, what was the value assigned 
to the facilities ? Both these questions 
are in serious dispute, each side 
endeavouring to fasten upon the other 
its own interpretation of the agreement. 
As might have been expected, when such 
questions are debated between practical 
businessmen, there is a good deal to be 
said—at any rate a good deal was said 
—on both sides. The difficulty of arriving 
at a decision as to what was paid for the 
land is not diminished by the reflection that 
it is not the actual'value of the land and 
the actual value of the facilities that has 
to bo cop&idered, bpt what was in the 


minds of the parties to the agreement. What 
the appellant Company is really trying to 
do is to fix upon the Port Commissioners 
an admission as to the value of the land 
acquired from the British India Co., and I 
merely add that for that purpose the value 
which the Port Commissioners attributed to the 
land (as to which Sir Frederic Dumnyne’s 
affidavit is entitled to the greatest weight) 
is more important than the value which 
the British India Co. may have attributed 
to the land. But to my mind the doubts 
and difficulties which surround the evidence 
tendered are not only no recommendation, 
but are a complete bar, to its reception at 
this stage, even, as I have said, if we had 
a power to receive fresh evidence such as 
that conferred on the Trial Court by Order 
XLVir. 

Appl teat ion rfisni is$ed . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Secoxd Civil Appeal No. 210 of 1911. 

November 26, 1914. 

Present :—Mr. Stanyon, A. .1. C. 

B AT r 00 —D E F E N I) A XT —A P PE L LA XT 

versus 

NARAIN PRASAD—Plaintiff— 

Respondent. 

Tank, village , lei for cultivation of water-nut.< — 
'lank, whether land — Cultivator , whether tenant. 

A village tank which is lot for the cultivation of 
water-nuts is not ‘land l?t or occupied for agri¬ 
cultural purposes or for purposes subservient to agri¬ 
culture’’ within the meaning of these terms in the 
Central Provinces Tenancy Act, and, therefore, no 
cultivator of such nuts is a tenant as defined in that 
enactment, [p. 871, col. 2.1 

Appeal against the decree of the Additional 
District Judge, Da mob, dated the 19th 
January 1911, confirming that of the Munsif, 
Hatta, dated the 15th November 1913. 

Mr. Atmaram Bhagivant , for the Appellant. 

Mr. A, C. Ray, for the Respondent. 

JUDG MENT.—This appeal is made against 
a decree obtained by the landlords of a village 
in the Damoh District for ejectment of the 
defendant from a tank of which the 
defendant has been a lessee for many years 
for the growing of water-nuts. The only 
point which I am required to decide is, 
whether the appellant is an ordinary tenant 
of the tank, and that depends upon the 
question whether the tank is ‘land’ within 
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the meaning of that term in the Central 
Provinces Tenancy Act. 


It lias been contended on behalf of the 
appellant that the water-nut is actually a 
produce of land, the plants being planted 
annually in the bed of the tar.k when the 
water is low, and that subsequently, during 
monsoon, they rise with the water and 
bear the nut, which is gathered for food 
like rice or* any other agricultural product. 
It was also said that as the water recedes 
after the monsoon, the bed of the tank 
left dry is used for cultivation. This latter 
argument is of no value, because it is most 
clearly proved that the defendant paid 
Rs. 7 a year for the use of the tank to 
grow water-nuts only, and if he grew any 
bye-crops of dhania or jmra on parts of the 
dry bed he did so as a mere licensee 
or trespasser outside the terms of his 
lease, and could not treat such user as a 
basis for claiming a tenant-right. 

As regards the main question, the 

argument on behalf of the appellant is 
plausible but, in my opinion, unsound. 
Various cases have been quoted, but none 
of them are in point. The matter is not 
one to be decided by analogy, or by a too 
literal and artficial interpretation of definitions 
of such words as ‘agriculture', ‘land' and 
tenant. It is one to be treated with 
reference to established usage. Nevertheless 
1 will examine the case law. 


In I\ unit a yen liaji v. Mayan (1), it was hold 
that a lease of a coffee garden is not an agri¬ 
cultural lease within the meaning of section 
117 of the Transfer of Property Act, 1882. In 
Mnntgesa Ghctty v. Chinnafhamln Conndan (2), 
the above ruling was considered incorrect,* 
and a lease of a betel garden was held to 
be an agricultural lease under the said en¬ 
actment. In King-Emperor v. Alexander Allan 
(o), lands on which potatoes, grain, vegetables 
etc., are grown were held to be lands used' 
solely for agricultural purposes." These cases 
all have reference to the Transfer of Property 
Act, under which the term agricultural' is 
given a much wider significance than is 
permissible under the Central Provinces 
Tenancy Act. Land used for fruit or V e~e- 


(1) 17 M. 98; 4 M. L. J. 21. 

(2) 2 1 M. 421. 

(8) 12 M. L. , 1 . 303; 2-3 M. G27; 1 Weir 
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table gardens only would not be used for agri¬ 
cultural purposes under the latter enactment. 

In St boo Jelya v. Gopal Chinnier (4), it was 
held that an occupancy right could not be 
acquired under the Bengal Tenancy Act (X 
of 1859) in a tank used for the preservation 
and rearing of fish. Couch, C. J., and 
Glover, J., observed: 

“No doubt, it may be said that a tank 
comes under the word land, as land covered 
with water. But it is to be land cultivated 
or held; and we think, in considering whe¬ 
ther this tank comes within the provisions 
of Act X of 1859, we must ' do what was 
done in Ranee Doorga Soonduree v. Bibee 
Oomd utoon issa (5), * * we must look at 

all the provisions of the Act.” 

The learned Judges then showed what 
anomalies would result from holding that the 
tank was land. This view was affirmed in 
Xidhi Krishna Rose v. Rani Doss Sein (6). 
The same learned Judges said:— 

“Where land is let for cultivation, and 

there is a tank upon it, the tank would go 

with the land; and if there was a right of 

occupancy in the land, there would be a right 

of occupancy in the tank as appurtenant to the 

land. But here the tank is the principal 

subject of the lease, and only so much land 

passed with the tank as is necessary for it, 

namely, for the banks. his, in reality, is 

the tank, and according to the decisions, there 

cannot he a right of occupancy acquired 
in it.” 

1 ho latest published decision of the 
Calcutta High Court on the point seems to 
he that in Mahananda v. Mongala (7), where 
it was laid down that “a suit for recovery 
of arrears of rent of a tank, which is not 
a part of an agricultural holding but is 
used for rearing and preserving fish, is not 
maintainable in n Revenue Court, the pro¬ 
visions of Act X of 1859 not being applicable 
to such a suit.” It was further ruled that 
the term land* in section C of that enactment 
means cultivated land, and does not include 
a tank regarded as land covered with water. 
J Ins ease is ( very much in point, as the 
ilehmtion of land’ i„ the Bengal Tenancy 


(4) 

(•">> 

(«) 

C7) 


19 " ■ R- 200; 13 B. L. u. 423 11 
18 R- 231; 9 11. L. It. 101. 

20 W. It. 311. 

31 0. 937; S C. W. X. £04. 
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Act is very similar to the definition of ‘land’ 
in the Central Provinces Tenancy Act. 

There is no reported decision of this Court 
directly in point, but in Ramprasad v. Nat hr, 
Khan (Miscellaneous Appeal No. 26 of 
1914) decided on the 20th November 
1914, 1 held that a person who took a part 
of the village common from the uialguzar 
for planting a mango grove did not ipso facto 
become an ordinary tenant, the planting 
of such a grove not being an agricultural 
purpose, or a purpose subservient to agricul¬ 
ture. But though the status of a singhara 
cultivator has not been decided by this 
Court hitherto, it is not res Integra. It has 
been duly considered by the Settlement 
Department. In the Land Revenue Settle¬ 
ment of the Nagpur District, effected during 
the years 1890 to 1895, the Settlement 
Officer, Mr. (now Sir Reginald) Craddock 
at page 68 (paragraph 125) of his interest¬ 
ing and exhaustive report wrote thus:— 

It was a doubtful point whether the 
dhimar who had a lease of the right to 
cultivate singhara in a tank could not be 
said to hold land for an agricultural purpose, 
and did not, therefore, become a tenant of the 
land included in the bed of a tank. But 
no such claim has ever been put forward 
by the dhimars themselves, and such a grant 
would be contrary to immemorial custom 
and prejudicial to the interests of the pro¬ 
prietor and the community in general 
whose rights of user might be infringed. The 
dhimar has, therefore, been held to be a 
licensee entitled merely to the use of the tank 
for a specific purpose.” 

These remarks are entirely in accordance 
with my own experience of the subject in 
these Provinces for over thirty years. The 
income from singhara leases has always been 
treated as siicai income. No dhimar who 
cultivates singharas would call himself a 
kasktkar or kisan , the terms applied to one 
who cultivates the land for cereals and other 
agricutural produce. The singhara rights are 
part of the jalkar or rights over water, and 
singharas are usually planted and produced 
in tanks which are in the common use of the 
village people in the same way as the village 
common. The cultivation of the nut is 
confined to the fishermen caste, almost in¬ 
variably dhimars. The license is really an 
annual permission; though it is entirely in 


accordance with the habits of the people that 
it should first become a monopoly on the part 
of particular families of dhimars , and then 
descend from father to son under a system 
which strongly favours heredity in all special 
duties and privileges. Where we have the 
duties of the village priest, the village barber, 
the village watchman, the village scavenger 
and the (village beggar descending from 
father to son, and the same rule observed even 

in the employement of menial servants, it is but 

natural that the village fisherman, or family 
of fishermen, should continue to get the same 
license to grow singharas in the same tank year 
after year until the license begins to have the 
appearance cf a permanent right. That is 
what has happened in the present 
case. The plaintiffs are probably acting 
harshly and unwisely in turning out an old 
licensee who has paid his dues regularly for 
many years, but there can be no doubt of their 
legal right to do so. I hold that a village 
tank which is let for the cultivation of water- 
nuts is not land let or occupied for agri¬ 
cultural purposes or for purposes subservient 
to agriculture” within the meaning of these 
terms in the Central Provinces Tenancy Act, 
and, therefore, no cultivator of such nuts is a 
tenant as defined in that enactment. The 
present case has, therefore, been correctly 
decided and this appeal is dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2058 of 1913. 

March 1, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

AYULA CHARAMUDI —Defendant No. 1 

—Appellant 

vei'sns 

MARRTBOYINA RAGHAVULU and 
another—Plaintiffs Nos. 2 and 3 

—Respondents. 

Transfer of Proper !ij Act (IV of 1882), s. 14—Per¬ 
petuities, rule against, when applicable —Interest in land 
—Agreement to sell, if within the rule. 

The rule against perpetuities is applicable only in 
reference to an attempt to create an interest in 
land. [p. 870, col. 1.] 
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No interest in land is created l>v an agreement to 
.,•11 the land, still less by reason of there being a 
possible claim to have an agreement for sale speci- 
tirallv enforced as against a transferee with notice of 
the agreement and, therefore, such an ngreen out is 
not within the ride against perpetuities. [_p 876,col. I J 

Second appeal from the decree of tlie 
District Court of Nellore in Appeal Suit 
No. OS of 1 DIO, dated the 2nd of January 
1913, preferred against that of the Court 
of the District Munsif of Kavali in Original 


Suit No. 489 of 190S. 

Messrs. A. Krishnasami Iyer and M. 
Subbaraya Iyer, for the Appellants. 

Mr T. V. Muthukrishna Iyer, for the Re¬ 
spondents. 

JUDGMENT.—It lias been argued before 
us that the agreement, Exhibit G, on which 
the plaintiff sues for a reconveyance of the 
land to him, is void as being opposed to 
the rule against perpetuities, inasmuch as 
no period is fixed during which the plaintiff 
may claim to have the land reconveyed : 
the argument is that under Exhibit G the 
land would be tied up for an indefinite 
period as the plaintiff would be entitled 
to assert his right at any time, however 
remote. The short answer to this argument 
is that the land is not tied up by Exhibit 
(i; and that there is a mere personal contract 
between the contracting parties which does 
not create any interest in the land, though it 
may have some reference to the land. This 
answer is met by the contention that if the 
agreement to reconvey contained in Exhibit 
G is a valid contract, then specific performance 
of it could be bad under the Specific Relief Act, 


section 27 (A), from any subsequent purchaser 
of the land who bad notice of it; that, there¬ 
fore, the agreement to reconvey must be 
taken to be a covenant running with the 
land and as such amounting to an interest 
in land ; and that if so, the attempt to 


create such an interest for an indefinite period 
of time must fail under the Transfer of Pro¬ 
perty Act, section 14, which must be applied 
as the rule of Hindu Law is not less stringent 
than that contained in the section: Ramasatni 
Pat tar v. ('himm Asari (1). 


Our attention was drawn to London mol 
S">dh 11 estern Railway Go. y. itonnn (2), 


0) 21 M. HU; II M. L. .T. 132. 

(-> « 1*82) 20 C I,. 1). 502; r,1 L. ,). Ch. 
•I lb: 30 \V. R. 020. 






which has been referred to or followed in 
India in Kolathv Aiyer v. Rangavadliyar 
(3), Haris Paik v. Jahurnddi Gazi (4), 
Nobin Chandra Soot v. Nabob Ali Sarkar (5), 
Kalimuddin Blimja v. Reazuddin Ahmed (6). 

The decisions of English Courts cannot 
be followed without caution inasmuch as 
the rules of law and equity relating to 
covenants running with the land as laid 
down in Talk v. Mo.vhay (7), with the limita¬ 
tion placed upon those rules by such decisions 
as Haywood v. The Brunswick Permanent Benefit 
Bn it ding Society (8) and London and Soulli 
Western Railway Co. v. Gomm (2), may have a 
different effect from the law which lias to 
be enforced in British India by reason of 
section 27 (/>) of the Specific Relief Act and 
section 40 of the Transfer of Property Act. 

It may be that covenants which would not 
run with the land in England would in 
British India be enforceable as against 
persons having notice of them. We refer, 
however, to English decisions not so much 
for taking from them the law as if it were 
directly and in terms applicable to India, 
but for the elucidation of some of those 
general principles with which the statutory 
law of India deals. 

The first point to be borne in mind in 
connection with the questions that arise in 
this appeal is expressed with very great 
clearness by Farwell, L. J., in South Eastern 
Railway Co. v. Associated Portland Cement 
Manufacturers (9): 

It is settled beyond argument that an 
agreement merely personal not creating any 
interest in land is not within the rule 
against perpetuities. It is sufficient to refer 
to Wit ham v. Vane (10) in the House of Lords. 
There, there was ‘a covenant by a 
purchaser of lands in fee simple contained 
in the conveyance made to him by the 

(3) 18 Ind. Ons. 203: 24 M. L. J. 84; 13 M. L.T. 170; 
(1913) M. W. X. 163; 38 M. 114. 

(4) 2 0. \Y. X. 575. 

(5) 5 0. IV. X. 343. 

(6) 4 Ind. 0ns. 743; 10 C. L. J. 626; 14 C. W. N 
295. 

(7) (ISIS) 2 Ph. 774; 1 Hall & Tw. 105; 18 L. J. 
01. 83; 13 Jur. 80; 41 K R. 1143; 7S lb R. 289. 

(8) (1882) 8 0 B. 1). 493; 51 L. J. Q. B. 73; 45 L. 
T. 6 19; 3 : \Y. R 299. 

19) ^ 910) 1 Ch. 12 at p. 33; 79 L. J. Ch. 150; 101 
h T. 865; 74 J. p. 21: 54 S. J 80; 26 T. I/. R 61 

(In) 0883) Chnllis on Real Property, 2nd Ed., 
App. V, p. 401 (3rd Ed., App. V, p. 440.—AM.) 
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vendor, that the purchaser, his heirs, 
appointees, and assigns will from time to 
time and at all times pay, or cause to be 
paid, to the vendor, his heirs, executors, 
administrators, or assigns, the sum of six 
pence for every chaldron of coals wrought 
and gotten out of the lands conveyed, and 
which shall be shipped for sale.’ That 
was entered into by the Earl of Darlington 
(afterwards Duke of Cleveland) in 1824. He 
died in 1842 ; the benefit of the covenant 
was assigned to certain other persons, and 
they sued the executors of the Duke in the 
year 1883, and this question of perpetuity 
was swept aside as having no relevancy 
whatever to a mere personal covenant, 
although such covenant was connected in 
some way, at any rate, with the land. But 
the fact that there is some connection with 
reference to land does not make a personal 
contract by A, less a personal contract 
binding on him with all the remedies arising 
thereout, unless the Court can by construction 
turn it from a personal contract into a 
limitation of land, and a limitation of land 
only. As regards the original covenantor it 
may be both ; he may have attempted both 
to limit the estate, which may be bad for 
perpetuity, and he may have entered into a 
personal covenant which is binding on him 
because the rule against perpetuities has no 
application to such a covenant. 

The real answer”, continues Farwell, L. 
J., to the argument founded on the 
inconvenience of tying up land is that 
the action upon the covenant sounds in 
damages only unless the defendant has still 
got the land to which the covenant relates. 
If he has still that land, then in an action 
on the covenant the plaintiff may claim 
specific performance, and it is for the Court 
to see whether in such circumstances it is 
inequitable to grant specific performance, or 
whether the covenantor ought to pay dama¬ 
ges in lieu of it. There is no defence to such 
an action in the present case. So far as I see 
I should have no hesitation whatever in 
decreeing specific performance. There 
certainly is no honesty in the Company’s 
case ; there is a clear covenant by them to 
do a certain thing when, called on by a 
particular person. They are so called on by 
that person. They have had the benefit of 
the covenant in the reduction of the amount 
of money which they haye had to pay, and 


now 


biic,y 


W M ^ 




- ^ - own 

personal covenant on the ground of Per¬ 
petuity.” 

The distinction between an agreement 
merely personal and an agreement creating 
an interest in land was not lost sight of in 
London and Southwestern Railway Co v Goinm 
(2), on which the appellant greatly relied 

There a Railway Company had held in 
1S65 with an agreement by their vendee 
on behalf of himself “ his heirs or assigns 
owner and owners for the time being of the 
land and all other persons who should or 
might be interested therein;” the agree¬ 
ment so entered into contained an option 
to the Railway Company to repurchase 
at any time. Sir George Jesse], M. R., says 
pages 5S0, 5S1, ‘ whether the rule as to remote¬ 
ness applies or not depends upon this, as it 

appears to me, does or does not the covenant 

give an interest in the land? If it is a bare or 

mere personal contract it is of course not 

obnoxious to the rule, but in that case it is 

impossible to see bow the present appellant 

can be bound. He did not enter into the 

contract but is only a purchaser from Powel 

who did. If it is mere personal contract it 

cannot he enforced against the assignee 

Therefore the Company must admit that it 

somehow binds the land. But if it binds 

the land it creates an equitable interest in the 

land. I he right to call for coveyance of the 

land is an equitable interest or equitable 

estate. In the ordinary case of a contract 

for purchase there is no doubt about this and 

an option for re-purchase is not different in its 
nature.” 

Sir George Jessel’s remarks read in the 
light of what Farwell, L. J., sa ,d in South 
Eastern Railway Co. v. Associated Portland 
Cement Manufacturers (9) had reference only to 
that aspect of the agreement which purported 
to create an interest in the land; that aspect 
alone had any relevance to the question that 
the Master of the Rolls was considering 
But as Farwell, L. J., pointed out, parties may 
by the same agreement purport to do two 
things; (1) create an interest in land in 
perpetuity; (2) to enter into a personal 
covenant unrestricted in point of time, the 
rule against perpetuities cannot be obnoxious 
to the latter though it invalidates the former 

Lord Justice Bindley in London <$• South 
Western Railway Co. v. Goinm (2) at page 587 

said: “This is an action f or specific} 
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performance of a contract entered into not 
by the defendant but by somebody else. The 
first thing, therefore, the plaintiffs must 
shew is, upon what legal principles the 
defendant is bound by a contract into which 
he did not enter. ft is not contended that he 
is b nmd by it on the ground that the cove¬ 
nant entered into by IWel runs with the land 
and binds him at law, but it is said that 
though it does not bind him at law it binds 

him in equity. 

“ Then upon what principle is it that 
he is bound in equity? It is said that he 
is bound in equity because he brought the 
land knowing of the covenant into which 
his predecessor-in-title had entered. That 
proposition stated generally assumes that 
every purchaser of land with notice of 
covenants into which his vendor has entered 
with reference to the land is bound in 
equity by all those covenants." 

The learned Lord Justice then considers 
which classes of covenants run with the 
land, in other words, which classes of 
agreements are enforced in England not 
only against the person who entered into 
them hut against a purchaser of the land 
with notice of the agreement entered into 
by bis predecessor-in-title. That portion 
of his judgment is not directly applicable 
as we have the law laid down in the Specific 
Relief Act, section 27 (c), and the Transfer 
of Property Act, section 40. lie concludes 
by saying that the agreement then before 
the Court could he enforced (if at all) 
as against the defendants only as a covenant 
running with the land; that the agreement 
for re-purehase went beyond the doctrine of 
covenants running with the land laid down in 
Tulk v. Moxhuy (7), and could not, therefore, 
be said to be a covenant running with 
the land, and could not consequently ho 
enforced against a person who did not enter 
into it. He then agrees with the observations 
of the other members of the Court that 
the covenant purports to create an interest 
in land Hut that that interest is void for 
remoteness. 

Thus it is clear that the Court was not 
deciding in Ltouboi A South W'rsfmi loiilinty 
Co. v. Comm (2) upon the personal aspect of 
the agreement at all. What was then 
decided was (l) that tlie agreement could 
not prevail as between tin* parties before 


the Court in any aspect other than that 
by which it purported to create an interest 
in land and that in as far as it purported 
to create an interest in land, it was void 
for remoteness; (2) that the defendant 
could not be bound by an agreement to 
which he was not a party on the ground 
that it was a covenant running with the 
land, for the agreement was not of that 
class which could run with the land not 
being within the principle laid down in 
Tulk v. Moxhay (7). In other words the 
decision may shortly be thus stated: the 
agreement either created an interest in the 
land, or it did not ; if it created an interest 
in land, then it was void for remoteness; 
if it was merely a personal covenant it did 
not bind tbe defendant, who was not a 
party to it, and was not bound by it under 
Tulk v. Mo.vhay (7). 

It seems clear on a consideration of the 
cases to which we have referred, that very 
different sets of rules apply according as 
the juristic act in question creates. 

1. An interest in land, or 

2. A mere personal contractual liability. 

With reference to the former (1) the 

policy of the law is expressed in the rule 
against perpetuities, and a transaction 
(whether it is a contract of a declaration of 
trust or a bequest) in so far as it purports 
to create an interest in land is void to the. 
extent that it contravenes the rule against 
prepetuities: what is void is the interest 
which is sought to be created so os to come 
into operation at a remote time, not the 
contract. If, however, the sole object of a 
contract is to create such an interest, it is of 
course wholly void. 

\\ ith reference to the latter (2) however 
as Farwel, L. J, pointed out, the rule against 
perpetuities has no application. A. contract 
which is binding only personally would, in 
strictness and according to literal import, be 
enforceable only so long as both the contract¬ 
ing parties are alive; for if one of them is 
dead, then there is either no person to enforce 
it, or no person against whom it can be 
enforced. It would have been meaningless 
for the law to apply the rule against the 
perpetuities to such a transaction; for the 
transaction can (in its strictness) prevail for 
only a fragment of the period mentioned in 
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the rule against perpetuities. Far from 
limiting the period during which such a 
transaction is to operate, the law lias enlarged 
the scope of its operation from its strict 
limits (viz. during the life-time of both con¬ 
tracting parties) so as to bind the representa¬ 
tive of the promisors (Indian Contract Act, 
section 5*7). 

It is also clear that a contract does not 
create an interest in land merely because it 
has reference to land. This is well recog¬ 
nised in England. In India there cannot 
be a more emphatic enunciation of this 
principle than that contained in the Transfer 
of Property Act, section 54, last paragraph, 
which is explained and contrasted with 
section 55 (6) (5) in Kurri Veerareddi v. Kurri 
Bapueddi (11). Ihe law in England seems to 
be different from that contained in section 
54: London and South Western Railway Com¬ 
pany v. Gomm (2). Moreover the scheme of 
the Indian Law differs widely from that 
of English Law. The Indian Legislature has 
given a great extension to the personal 
liability of parties having notice of a con¬ 
tract made by one under whom they claim; 
though such liability is tempered by the 
discretion of the Court that is asked to en¬ 
force specific performance. On the other 
hand, the Indian Legislature has been 
stringent in allowing interests to be created 
in land either for remote periods, or without 
registered documents. In any case having 
an interest in land or any other property 
implies having existing rights in them: and 
that is very different from having personal 
rights against some one who may at the 
discretion of the Court be required by law 
to do some specific act or in lieu of it to give 
compensation. 

It is argued that because under section 
27 (6) of the Specific Relief Act the contract 
may be enforced against transferees with 
notice, therefore, it creates an interest in the 
land. But in the first place if, as between 
the parties themselves a contract for sale 
does not create an interest in land, it is 
inconceivable that an interest should be creat¬ 
ed when the liabilities under the contract 
are transferred to a third party. Secondly , 
section 27 ( b ) read with section 22 of the 
same Act only gives a discretionary power 
to the Court to enforce a contract specifically; 

(11) 29 M. 336 at p. 349; 16 M. L. J. 395; 1 M. L. 

T. 153. 


it is difficult to see how an interest in 
land can be considered to be created when 
it is in the discretion of the Court whether 
to recognise it or not. If an interest already 
exists there can be no power in the Court to 
take away the existing rights of the parties. 

Moreover assuming that under section 
27 (b) some interest might be created in the 
land itself which can avail to a limited ex¬ 
tent as against transferees, it does not follow 
that the personal liability of the contracting 
parties is lessened because certain rights 
in rein are attempted to be created and the 
attempt is unsuccessful by offending the rule 
against perpetuities. The argument as put by 
the appellant is self-destructive. For if any 
interest in land may be created by operation 
of section 27 (/>), then that may be a ground 
for upholding that interest as against trans¬ 
ferees, and it may be that the transaction 
by virtue of which the interest arises viz. 
the contract, may thus have an extended 
operation: the section cannot, on the assump¬ 
tion that it creates an interest in land 
affect the operation of the contract in its 
personal aspect. If the object of the section 
is assumed to be to give an enhanced 
efficacy to a contract by the creation of in¬ 
terest in the property itself, in addition to 
mere personal rights and liabilities, the section 
cannot be utilised for taking away the binding 

force of the contract as between the parties 
themselves. 

There are observations in Kolathn Aiyer v. 
liangavadhyar (3) to the effect that one who 
has obtained a promise for the conveyance of 
land has by virtue of the Specific Relief Act, 
section 27 (5), and the Trusts Act, section 9l’ 

‘a substantial interest in it:” such an interest 
is apparently meant as is implied in 
section 14 of the Transfer of Property 
Act. These observations were perhaps 
not necesary for the decision, as in the 
earlier portion of the jugdment it is intimated 
that the intention of the parties as appearing 
from the contract was that the heirs of the 
covenantor should not be bound by it and the 
suit was against the heirs, Stocker v. Dean (12) 
Indian Contract Act, section 37, paragraph 2.' 

In any case we are unable to reconcile these 
observation^ with section 54 of the Transfer of 
Property Act and Kurri Veerareddi v. Kurri 
Bapiredai (11). 


(12) (1852) 51 E. E. 739; 16 Bear. 161; 96 B. K. 75. 
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The two eases decided in Calcutta, "Nohin 
Oharulrn Soot v. Nrtbah Alt Sarkar (5) and 
Kali mud din Blnuja v. Reaznddin Ahmed U>\ 
are not easily reconcilable on principle. 
The attempt in the latter to distinguish 
the former on the ground that the applica¬ 
tion of the rule against perpetuities may 
depend upon whether the person sued 
is the original covenantor or one on whom 
the interest had devolved, cannot be accepted 
in the face of the authorities. Thus in 
William v. Vane (10), decided by the House of 
Lords, the covenant was enforced as between 
the executors of one party to the contract 
and the assignees of the other, the ground of 
decision being that the covenant sought to 
be enforced was a personal contract and there 
was no reason why specific performance could 
be refused. On the other hand if the right that 
is sought to be enforced depends upon the 
existence of an interest in the land, and that 
interest itself is void in law, it does not matter 
whether the persons that are before the Court 
are these who have themselves been parties 
to the transaction attempting to create an 
interest, or that they are strangers or trans¬ 
ferees. 

Our decision must, therefore, lie that the 
rule against perpeturties is applicable only 
in leference to an attempt to create 
an interest in land, that no interest in 
land is created by an agreement to sell the 
land, still less by reas >n of there being a 
possible claim to have an agreement for sale 
specifically enforced as against a transferee 
with notice of the agreement. Thu lower 
Courts were, therefore, right in holding that 
the agreement for re-sale now in question was 
enforceable and the appeal is dismissed with 
josts. 

. 1 ppcal dittoiss'd. 


CALCUTTA HIGH COURT. 
Appears from Orders Nos. 245, 254, 332 and 

333 of 1914 . 

August 19, 19L4. 

Present :—Mr. Justice D. Chatterjee and 

Mr. Justice Walmsley. 

Rai BAIJ NATH GOENKA Bahadur— 

.T IT DO >1E NT ■* D E RTOR-Al’PE LI. ANT 


versus 

In No. 245 of 1914 

NANI) KUMAR SINGH —Decree-holder 

—Respondent. 

In No. 2 Vi of 1914 
RAGHURAJ SINGH and others— 

DrCREE-HOT.DE Its R K S PON DE NTS. 

In No. 332 of 1914 

SHEOADHIN SLNGH— Decrf.e-iioldep. 

—Respondent. 

In No. 333 of 1914 

BAIJNATH SINGH —Decree-holder — 

Respondent. 

Bengal Land Reroute Sale* .-fcf (XI ej 1859), ss. 33, 
34 —Sale amended Final decree of a Civil Court , 
nt ea n i ng of — Free atom — Limitation. 

An estate belonging to the respondents was sold 
for arrears of revenue under Act XI of 1859 by the 
Collector on January 2nd, 1900. The proprietors 
preferred appeals to the Commissioner Revenue, 
and lie passed orders cn March 21st. 1905, setting 
aside the sale. On the application of the auction, 
purchasers the Commissioner reviewed his order of 
March 21st and on June 21st, 1900, cancelled his 
order setting aside the sale, and instead, affirmed the 
sale. One June 20th, 1901, the respondents sued the 
appellant-a net ion-purchaser for s\ declaration that 
tin' Commissioner's order reviewing his first order 
was ultra rires. The suit went up to the Privy 
Council where it was held that the order of the 21st 
of March 1900 was final and conclusive and that the 
Commission*'!* had no power to review. The respondent 
applied for execution: 

Held, that the judgment of the Privy Council was 
not the final decree of a Civil Court annulling a 
sale made under Act X l of 1>59, as it onto held that 
the Commissioner had set aside the s*lo and that 
order must stand good, [p 878. * ol. 1. 

Section 34 refers to cases brought before 4 lie 
Civil Courts under section 33 id* the Act. The two 
sections must l«i> taken as eloselv related to each 


other and the title of limit at ii n as applying onto to 
suits brought under section 33. p. 878, col. 1 


Appeals against the orders of the Addi¬ 
tional Subordinate Judge of Morghyr, dated 

the 23rd and 27tb May 1914. 

Mr. B. C. Mittei\ (Standing Counsel) and 
Babu Karan a mot/ Eos*, for the Appellant. 

Babas doges Chandra Roy % Karis Chawhra 
Sinha and Fanchanan Ghosh ^ for the 
spondpnts, 


INDIAN CASES. 


877 


Vol. XXVIII] 

BAIJ NATH GOENKA V. NAND KUMAR SINGH. 

JUDGMENT. 

W alms ley, J.—These appealf arise under 
the following circumstances. An estate 
belonging to the respondents was sold for 
arrears of revenue under Act XI (B. C.) 
of 1859 by the Collector of Monghyr, on 
January 2nd, 1900. The proprietors prefer¬ 
red appeals to the Commissioner of Revenue, 
and he passed orders on March 21st, 1900, 
setting aside the sale. On the application 
of the auction-purchasers, now the appellants, 
the Commissioner reviewed his order of 
March 21st and on June 21st, 1900, cancelled 
his order setting aside the sale, and instead, 
affirmed the sale. 

On June 20th 1901, the first respondent 
instituted a suit against the auction- 
purchasers (making his co-proprietors 
parties), praying for a declaration that the 
Commissioner’s order reviewing his first 
order was u 7 tra vires, for recovery of posses¬ 
sion of his share of the estate, and for mesne 
profits, he also asked for the sale to be set 
aside if it was held that the Commissioner’s 
second order was not ultra vires , and did 
have the effect of affirming the sale. The 
Court of first instance held that the suit was 
barred by limitation, but on appeal to this 
Court, it was held that the suit was within 
time, and the case was remanded for trial 
upon ofher issues. On remand, the suit was 
decided in favour of the plaintiffs, now 
respondents, the co-sharers having become 
co-plaintiffs. There was again an appeal to 
this Court; the main question was whether 
the Commissioner had power to review his 
order setting aside the sale; it was held 
that he had no power to do so, and on 
that ground the appeal was dismissed. The 
first appellant then preferred an appeal to 
the Privy Council and judgment was deliver¬ 
ed on February 11th, 1913. It was very 
brief, so 1 quote it in full: “Their Lordships 
are clearly of opinion that the order of the 
21st of March 1900 was final and conclusive, 

and that so far as the Commissioner was 
concerned, he had no power to review that 
order in the way in which he has reviewed 
it. That is the only point in the case. 
They will humbly advise His Majesty that 
the appeal ought to be dismissed.” On 
the 27th of September 1913, the respondent 
No. 1 applied for execution of the decree 
which it had taken so long to obtain. 


Three other applications were made by his 
co-sliarers and they were dealt with together. 
Various objections were taken by the 
appellants, but the principal one was that 
the applications for execution were barred 
by limitation. The learned Subordinate 
Judge overruled this objection, and allowed 
execution to proceed. An appeal has been 
preferred by the auction-purchasers in each 
of the four execution cases. 

I lie only point which has been pressed 
before us is that the applications are time- 
barred. It is contended that as the judg¬ 
ment of the Privy Council was delivered 
on February 11th, 1913, and the first 
respondent s application tor execution was 
not made until September 27th, 1913, that 
is after an interval of more than six 
months, the applications for execution are 
barred by section 34 of Act XI (B. C.) 
of 1859 . That section runs as follows : — 
‘If a sale made under this Act be annulled 
by a final decree of a Civil Court, appli¬ 
cation for the execution of such decree shall 
be made within six months after the date 
thereof; otherwise the party, in whose favour 

such decree was passed, shall lose all benefit 
therefrom.” 

It is contended for the appellant auction- 
purchasers that the sale was a sale made 
under the Act, and that it has been 
annulled by a final decree of Civil Court, 
Reference is made to the case of Sreemuni 
Lai Ghose v. Shama Soonduree Dassee (1), but 
fail to see what assistance it gives to the 
appellants. In that case a sale was held 
to be null and void, because it had been 
made when no arrears of revenue were 
due; when the Court was asked to make 
a special declaration that the sale was 
annulled, their Lordships said, “That appears 
to us to be unnecessary. For the purposes 
of section 34 of Act XL of 1859, we con¬ 
sider that the sale is already annulled by 
the decree for possession.” They caunot 
have been thinking of the period of 
limitation prescribed by section 34 but 
only of the opening words of that section, 
and what they meant was that a sale 
which is null and void requires no formal 
annulment and that a decree directing the 
original proprietor to be put in possession 

(1) 12 W. R. 276. 
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is all that is necessary for destroying the 

effects of the void sale. 

It appears to me that the appellants’ 
contention fails for two reasons. The first 
is, that the judgment of the Privy Council 
was not the final decree of a Civil Court 
annulling a sale made under the Act. 
The decree of this Court was to this 
effect: (1) the order of the Commissioner 
dated June 21st, 1900, was declared ultra vires 
and ineffectual; (2) the order of March 
21st, 1900, setting aside the sale was 
upheld and confirmed; (3) possession and 
mesne profits were awarded to the old 
proprietors. Their Lordships of the Privy 
Council said that the order passed by the 
Commissioner on March 21st 1900 was 
iinal and they dismissed the appeal. Neither 
Court, therefore, set aside the sale: what 
they said was that the Commissioner had 
set aside the sale, and that order must 
stand good. As the Privy Council’s judg¬ 
ment is not a final order annulling the 
sale, it does not fall within section 34. 

The second reason is that section 34 
refers to cases brought before the Civils 
Courts under section 33 of the Act. The 
earliar section sets out the grounds on 
which a Civil Court may annul a sale 
held under the Act, with certain condi¬ 
tions as to limitation and other matters. 
Then section 34 says, ‘‘if a sale made under 
this Act be annulled by a final decree of 
Civil Court, application for execution of 
such decree shall be made within six 
months.'’ The two sections must be taken 
as closely related to one another, and the 
rule of limitation as applying only to suits 
brought under section 33. It appears to 
me, however, that the respondent’s suit 

was not a suit under section 33; the 

plaint, no doubt, did contain allegations 
such as are appropriate in a suit for the 
annulment of a sale; but the chief con¬ 

tention throughout all the litigation was 
that the sale had been set aside by the 
Commissioner, and that there was no 
subsisting sale to be annulled. On this 
ground, 1 hold that the suit was not one 
nnder section 33 of the Act, and was, 

therefore, not subject to the special rule 
of limitation provided by section 3 1. 

it is not asserted that the applications 
for execution are barred by the general 
(ules of limitation. 


I would, therefore, dismiss the appeals. 
Chattekjcb, J.—I agree. Costs one gold 
mohnr in each ease. 

Appeals dismissed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 326 of 1915. 

March 19, 1915. 

Present: —Justice Sir P. C. Banerji, Kt. 

SUNDER LAL and others—Defendants — 

Appellants 

versus 

DM ARAM PAL and others—Plaintiffs — 

Respondents. 

Partition of hind — Trees go with land. 

Trees growing upon land, the subject of a partition 
by the Revenue Authorities, go with the laml and if not 
excluded must be deemed to have been allotted to 
him to whom the land was allotted, [p. 87S, col. 2.] 

Mnh'tmurtd- Sndiq v. Laute R im, 23 A. 291, A. W. N. 
(1901) 80, followed. 

Second appeal from the decision of the 
Additional Subordinate Judge of Aligarh, 
dated the 17th of December 1914. 

Mr. Bhagtrati Slumber , for the Appellant. 

JUDGMENT.—This appeal arise? out of a 
suit for possession of a plot of land No. 
425 together with trees standing thereon and 
for damages for the value of a tree cut 
down by the defendants. The Court of first 
instance found that the land belonged 
jointly to the parties but that under a 
partition which took place in 1906, it had 
been allotted to the share of the plaintiffs. 
It was, therefore, of opinion that the 
plaintiffs were entitled to possession of the 
land. It, however, held that the trees had 
been planted by the defendants’ ancestors 
and that the plaintiffs were not entitled 
to them. That Court whilst decreeing the 
claim for possession dismissed it in respect 
to the trees. The defendants submitted to the 
decree of the Court below, but the plaint- 
ills appealed. The lower Appellate Court 
lias held and, [ think rightly, that as 
under the partition of 1906 the land was 
allotted to the plaintiffs and the trees 
nnciv not excluded from the plaintiffs'share, 
ihey must bo deemed to have been allotted 
to the plaintiffs along with the land. This 
was the view held by a Full Bench of thi9 
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Court in Muhammad Sadiq v. Laute Bam (1). 
In that case it was held that trees growing 
upon land, the subject of a partition by 
the Revenue Authorities, go with the land 

and may properly be partitioned along 
with it by the Revenue Authorities. Therefore, 
even if the trees had belonged to the 
parties jointly or to the defendants 
exclusively before the partition, after 
partition they become the property of the 
plaintiffs. Furthermore, the lower Appellate 
Court was of opinion that it had not 
been established that the defendants’ 
ancestors planted the trees and were 
the exclusive owners thereof before the 
partition. This may be an erroneous 
finding, but being one of fact must be 
accepted in second appeal. There is, therefore, 
no force in the appeal. I accordingly dismiss 

it. 

Appeal dismissed. 

(1). 23 A. 29J; A. TV. N. (1901) 86. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 206 

of 1910. 

July 6, 1914. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Beachcroft. 

Bani HEMANTA KUMARI DEBI— 

Defendant—Appellant • 

vcvsus 

MIDNAPUR ZEMINDARI COMPANY, 

Ltd.—Plaintiffs—Respondents. 

Specific perfonnanee of contract to grant a per¬ 
manent lease — Civil Procedure Code (Act XIV of 1882;, 
*• 375— Registration Act \III of \ 877), **. 3, 17, 47— 
Lease, meaning of—Compulsory registration — Unregis¬ 
tered deed , admissibility in evidence of—Petition of 
compromise, how far admissible in evidence — Con¬ 
veyance, effect of—Lands not assessed by Government, 
effect of — Consideration — Court's duty. 

Per Moolcerjee, J. —Under section 375 of the Code 
of Civil Procedure the Court has jurisdiction to pass 
a decree in accordance with a compromise only in 
so far as it relates to the subject-matter of the suit; 
and its decree is final only to that extent, [p. 
880, col. 2.] 

Under section 3 of the Registration Act, 1877, the 
term ‘lease’ includes an agreement to lease, and 
nndei section 17 clause {d) , an agreement-to grant a 
lease of immoveable property for any term exceeding 
one year is compulsorily registrable, [p. 881, col. J.] 

Neither clause (/i) nor clause (i) affects cases under 


fi a . U ?ni'/ ) i a V hey - appl -X ° n,y to casea m »Jer clauses 
881, col ] ] £eCUOn 7 the ^Sistration Act. 

Banchanan Ba su v. Chandi Cliara,, Mirra fi Jo,I 

Cas 443; 14 C. W N 874; 37 C. 808 and S^fdar iCt 

A, 7 O. 703; ,0 O. L. It. 121 (f.b,; 
4 Shame h . R. 2-10, referred to. V 

Jn a smt for specific performance of a contract to 
‘ ■* Ieasc ’ an unregistered deed containing the 
alleged agreement is admissible in evidence to prove 

the contract for the breach of which the suit i s 
brought, [p. 881, col. 2.] S 

K°'»luri Srinivasa Chari « v. GuttnmuUala Venkata 
17 M. L. J. 218, followed. 

Satyendra Xath Bare v. Aui: Chandra Ghosh 5 In ,| 

cT' 1 ; s' 4 f • Z y - ^ S " mt ^ 'eVslal; 

R °,’ 14 IntL Cas - 70i; 16 c - L. j. 71. 

oJ L. 003, referred to. * 

Hurjican v. Jamsetjee, 9 1!. 63 and Burma,,,,,id Bar 
v. Dharmseij, 10 B. 101, dissented from. 

tf ± P ^r ° f com I ,romise which embodies the 

teims of the agreement to lease or the decree which 
recites the terms of the compromise can be r eceived 

Ssa/coh'lJ U1 Pl °° f 01 tllB a ° reeme,lt to lease, [p. 

The mere fact that the Government has not 
assessed any revenue on the lands (which were 

f °tvi be /e-iu'mat’on and not accretion) dees not 
entitle the defendant to claim rent at a higher rate 
than usual. Lp . 883, col. 2.] h 

Per Beachcroft, /.—Where the petition of Comoro- 
rn.se embodying the terms of the agreement to lease 
is not considered by the Court to he an agreement 

Meld , that section 49 of the Registration Act can 
have no application, [p. 883, col. 2.] 

Where the promise to give a lease of the land 
which was the subject-matter of a previous suit was 
part of the consideration to the Company for consent! 

mg to a decree in a later suit: “ 

Held, that the decree was equally admissible in evi. 

lUr ancl the Court was hound to record the whole 
oi the teims ot the compromise, [p. 8*4 col ] 1 

Pranal Anni v. Lakshmi Anni, k2 M. 508• 2fi'r \ 

101; 3 C. W. N. 4S5; 9 M. I,. J. 47. P. C.) referred to 
lhe documents referred to in clauses ’(e) to („) of 
section 17 of the Indian Registration Act are excepted 
only from the provisions of clauses {l) and M an 

884 col“ 2 1° Pr ° ViSiOUS ° f dal,SCS ( "> and W- [p 

Appeal against the decree of t he Subordi 

nate Judge of Nadia, dated the 29th March 
1910. cil 

Mr. S.P. Sinha, Counsel, Balms Kishori Lail 
Sarkar, Bcpin Be!,mi Ghose, Debcndra Xath 
Bagchi, Marindra Xath Bliaicuhanjya and 
Btdhu Bhusau Gangv.li, for the Appellant. 

Dr. Bash Behari Gliose and Babus Jogesh 

Chandralic-y and Rojendm Chandra Guha for 
the Respondents. } 

JUDGMENT. 

Mookerjee, J. —This is an appeal by tbe 
defendant in a suit for specific performance 
of a contract (o grant a permanent lease. 
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The agreement was made on the 20th Septem¬ 
ber 1897 and was in respect of lands which at 
il, a t time formed tlie subject-matter of a 
litigation between the defendant and the 

Secretary of State for India in Counsil. The 
contract was for the grant of a lease by tl.e 
defendant to the plaintiffs, if the former 
should obtain a decree in her suit against the 
Secretary of State. That suit was decided 
in favour of the defendant by the Judicial 
Committee on the 21st March 1900; and the 

plaintiffs commenced this action against tlie 

defendant on the 20th February 1909. The 

defendant denied that she had entered in¬ 
to the alleged agreement with the plaintiffs 
and also contended that if the agreement 
was established, it was of such a 
character that a Court of Equity would 
not grant specific performance thereof. The 
Subordinate Judge has overruled the conten¬ 
tions of the defendant and lias decreed the 
suit. The defendant has now appealed to 
this Court. The fundamental point for con¬ 
sideration is whether the agreement alleged 
by the plaintiffs has been proved, and this 
involves the determination of the question, 
whether a petition of compromise which 
embodies the agreement to grant the lease, 
and a decree which recites the terms of the 
compromise, are admissible in evidence to 
prove the terms of the agreement. For the 
appreciation of the question raised, it is 
necessary to give a brief outline ol the facts 
antecedent to this litigation. 5 

The lands in respect of which a permanent 
lease is claimed by the plaintiffs are included 
in Estate No. 1 of the Rnjshahi Collectorate, 
in which the defendant had 2 annas 15 ijinahis 
share with a separate account. In 18(33, 
when the dry lands emerged from the floods, 
Watson and Company, the predecessor-in¬ 
interest of the plaintiffs, entered into posses¬ 
sion. The predecessor-in-title of the defend¬ 
ant, Maharani Sarat Sundari, instituted a 
suit for ejectment of the company. The 
Subordinate Judge dismissed the suit; but on 
appeal to this Court, that decree was reversed 
on the l’2th February 18(>8 and a decree 
■was made in favour of the then plaintiff for 
such of the lands as were proved to be accre¬ 
tions to Monza Jatashai. An appeal to the 
Judicial Committee was preferred, but was 
dismissed for want of prosecution in 1875. 
The lands decreed in favour of the plaintiff 
shortly afterwards disappeaied in the river. 


co. 

When they re-appeared, Government took 
possession of part of the lands and leased them 
to the Company, while the Company took 
possession of the remainder. There were 
negotiations between the defendant and the 
Government for a settlement of the dispute, 
but they were infructuous as the Government 
consented to withdraw from possession, only 
if the rights of the Company w'ere recognised. 

In these circumstances, the defendant institut¬ 
ed two suits in 1895 for recovery of posses¬ 
sion, one (No. 72) against the Secretary of 
State in respect of accretions to Mouza 
Jatashai, the other (No 73) against the Com¬ 
pany in respect of re-formations on the 
original site of Jatashai. On the 20th Sep¬ 
tember 1897, the suit against the Company 
was decreed on the basis of a petition of com¬ 
promise. It is this petition of compromise, 
which embodies the agreement to lease now 
sought to be specifically enforced, the peti¬ 
tion refers to the lands of both the suits; as 
regards the lands of the suit agaiust the 
Company, the petition provides for the creation 
of tenancy rights in the Company on certain 
specified conditions; while as regards the 
lands of the suit against the Government, 
the petition recites that the then plaintiff had 
agreed to grant a permanent lease to the 
Company on certain specified terms, in the 
event of a successful termination of her 
claim against the Government. The Court 
recorded the compromise in full, as it was 
bound to do under section 375 of the Code 
of 1882, and made a decree in these terms; 
“The suit be decreed in terms of tlie compro¬ 
mise iiled by both the parties." It may he 
a matter for controversy whether the Court 
intended to incorporate in its decree all the 
terms of the compromise or to give effect 
only to such of the terms as related to the 
lands in suit; at any rate, under section d<5, 
the Court had jurisdiction to pass a decree in 
accordance with the compromise only in so 
far as it related to the subject-matter of the 
suit, and its decree would be final only to 
such extent. I may take it, consequently, 
that the deciee while it recited all the terms 
of the compromise, gave effect to such alone 
of the terms as related to the subject-matter 
of that suit. It is on tliis basis that 
the Company seek in the present suit the 
specific performance of so much of the agree* 
ment as related to subject-matter of the suit 
against the Secretary of State. The question 
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necessarily arises, whether the petition of 
compromise, which embadies the terms of tlie 
agreement to lease, or the decree, which recites 
the terms of tlie compromise, is admissible in 
evidence, notwithstanding ti e provisions of 
section 49 of the Indian Registration Act. 
On behalf of the defendant, it has been 
argued that as under section 3 of tlie Regis¬ 
tration Act, L877, the term lease includes an 
agreement to lease, under section 17, clause(d), 
an agreement to grant a lease of immovable 
property for any term exceeding one year is 
compulsorily registrable. It has been point¬ 
ed out that neither clause (//), which exempts 
from registration documents merely creating 
a right to obtain other documents, nor clause 
(0, which exempts from registration decrees 
and orders of Courts, is of any assistance to 
the plaintiffs, as these clauses apply only to 
cases under clauses (6) and (c) of section 17 
and do not affect cases under clause (d). 
There is considerable force in this conten¬ 
tion and it is worthy of note that in the case 
of Panchanan Bush v. Chandi dim an Misra 

(1) , the attention of the Court was not 
drawn to the extended significance of the 
term lease as defined in section 3, nor to the 
fact that clause (/<) of section 17 refers only 
to cases under clauses ( b) and (c). It cannot 
be disputed that as laid down by the Full Bench 
in the case of Snfdar Baza v. Amzal Ah 

(2) an agreement for a lease, when 
in writing, is compulsorily registrable 
under clause ( d) of section 17. But the 

question remains what is the precise effect of 

non registration. Section 49—1 quote so 
much of the section as is applicable to the 
present case—is in these terms: ‘"No document 
required by section 17 to be registered shall 
affect any immoveable property comprised 
therein or be received as evidence of any 
transaction affecting such property, unless 
it has been registered in accordance with the 
provisions cf this Act.” The petition of compro¬ 
mise, consequently, does not affect the im¬ 
moveable property now in dispute; but can it be 
received as evidence of a transaction affecting 
such property? The answer will be in the 
affirmative or negative, according as it is held 
that the argreement to lease did not or did 
affect the property, it is plain from the terms 


(1) 6 Iiicl. Cas. 443; 37 C. 808; 14 C. W. N. 874 

(2) 7 C. 703; 10 C. L. R. 121. 




of the agreement that it did not operate as a 
present demise. The distinction between a 
lease and an agreement for lease may be 
briefly stated. An instrument by which tlie 
conditions of a contract of letting are finally 
ascertained and which is intended to vest 
tlie right of exclusive possession in the lessee 
either at once, if the term is to commence 
immediately, or at a future date, if the term is 
to commence subsequently, is a lease; it is 
said to operate by way of actual demise, and 
when the lessee has entered under it, tlie 
relation of landlord and tenant is fully 
created. On the other hand an instrument 
which only binds the parties, the one to 
create and tlie other to accept, a lease 
hereafter, is an agreement for a lease, 
and although the intending lessee enters, 
the legal relation of landlord and tenant is 
not created, unless he also pays rent, in 
which case lie becomes tenant from year to 
year, upon the terms of the agreement so far 
as applicable to a yearly tenancy: Richardson 
v. Gifford (3). This is subject to the rule in 
Walsh v. Lcnsdale (4), that on equitable 
grounds the Court may under certain cir¬ 
cumstances treat the parties to be in tlie 
same position as if a lease had actually been 
granted, on the principle that equity considers 
that to have been done which should have been 
done. Consequently where, as here, there is no 
present demise the agreement to lease does 
not operate as a lease and does not affect the 
land. It will affect the land only when speci¬ 
fically enforced in a suit properly framed for 
the purpose of or when followed by the grant 
of a lease. On this principle, it was ruled 
in Kanduri Srinivasa Charlu v. hot turn nick ala 
Venkataiaju (5), that in a suit for 
specific performance of a contract to grant 
a lease, an unregistered deed containing the 
alleged agreement is admissible in evidence to 
prove the contract for the breach of which 
the suit is brought. This principle was 
approved in Satyendra A T ath Bose v. Anil 
Chandra Glwse (6), and is the foundation cf 
the decision in Smal Choandr Ghosh v. Sham 
Cnand bingh Boy (/). I am not prepared to 
adopt tlie contrary view taken in Hurjivan v. 

(3) (i83i) 3 X. <fc M. 32-5; l A. A E. 52; 3 L. J. K. 

13. 122. 

(4) 21 Ch. U. 9; 52 L J. Cli. 2 ; 4Q r.. t. 858- 31 
W. R. 109. 

(5) 17 M. L. J. 218. 

(0) 5 Ind. Cas. 38; 14 C. W. N. G5. 

(7) 14 Ind. Cas. 701; 39 C. G63; 1G C. L J. 71. 
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.Tom set }i ( 2 ), and Pnn.imimol Has v. Jthawij 
(p) J lmld accordingly that tlie petition 01 
coni promise lias been rigidly received in evi¬ 
dence in proof of the agreement to lease. 

The question next arises, whether the 
petition was executed by the defendant. She 
says in her evidence that she signed the 
suit'Jntcnnah, and put in the word iti on every 
page and that her seal wa.-> impressed above 
her signature on every page. The solelninmah, 
as actually tiled in Court, bears her 
signature 011 the first page only with the 
impression (rf her seal above it, the other 
pages do not bear her signature but bear 
the impression of her seal in the back, ^he 
denies that the word iti on the sheets 
other than the first is in her handwriting. 
The obvious suggestion is that the original 
sheets other than the first have been re¬ 
placed after the document had been executed 
|,y her. No such allegation was made 
expressly in her written statement, and L 
am in full agreement with the Subordinate 
Judge that the evidence is insullieient not 
only to prove such a case, but even to raise 
a reasonable suspicion that there had been 
a substitution of sheets after execution. No 
foundation is laid in the evidence as to the 
identity of the person possibly guilty of 
such a crime; in the absence of any evidence 
on the point, 1 am not prepared to coun¬ 
tenance the theory that the Company or their 
officers had bribed her officers to enter into 
a conspiracy to betray their mistress. On the 
other hand, upon a careful comparison of 
the word iti which finds a place on every 
sheet, 1 am satisfied that the word, wherever 
it occurs, was written by the same person; and 
as the word on the first sheet was admittedly 
written by her, the word on each of the 
other sheets is in her handwriting; this 
conclusively establishes the genuineness of all 
the sheets including the one containing para¬ 
graph 8, which embodies the agreement to 
lease and is suggested to have been inter¬ 
pellated fraudulently. 1 am not prepared to 
attach any weight b> her assertion that 
every sheet must have been sealed as well as 
signed by her in the usual course. 1 cannot 
overlook the fact that the document was 
executed on the 20th September 1 SOT, and 
she gave her deposition on the lltli July 1000. 


ns) u B. (W. 
(») 10 B. 101. 


CO. 

Jt. would be an extraordinary feat of memory 
to be able to remember accurately, after 
tlie lapse of twelve years, whether one had 
signed one or more pages of a document 
and how many times the seal had been put 
thereon; it is not suggested that she had 
any occasion to make a special note of this 
matter at the time of execution or to recall 
it to memory at any subsequent period. On 
the other hand, her deposition shows that 
she is not able at this distance of time 
to recollect accurately the details of the 
negotiation and the terms of compromise 
ultimately settled. I am satisfied that the 
petition of compromise , as it stands, is 
genuine in its entirety, and as the defendant 
admits that the petition signed by her was 
executed after she had become fully aware 
of its contents, there is no room for con¬ 
troversy that she is bound by all the terms 
of the petition inclusive of the agreement 
to lease embodied in paragraph 8. This 
really concludes the case; ns the defendant 
signed the petition with full knowledge of 
its contents, there can be no question that 
the agreement to lease was made as alleged 
by the plaintiffs; in this view, it is needless 
to consider whether the Pleader who filed 
the petition in Court on the strength of a 
new rakulittannul was duly authorised; nor 
is it necessary to examine the oral evidence 
as to the negotiations between the officers 
on bo th sides which preceded the actual 
execution of the petition by the plaintiffs 
and the defendant and their respective 
Pleaders. But I may add that on a scrutiny 
of the evidence l am satisfied that the bub- 
ordinate Judge has correctly held that the 
terms as finally embodied in the petition 
of compromise are identical with those 
actually agreed upon between the parties. 
The failure of the defendant to examine 
important witnesses on her side, namely, her 
survey Amin Ash 11 tosh, her Jamauabis 
Srisnarnyan, her manager Ambica Charan 
and her sister's husband Gobinda Chandra, 
as also her omission to produce important 
documentary evidence, namely, the draft of 
the ,*>/<•/< mi in <i/i, are matters for legitimate 
adverse comment and tend to throw suspicion 
on her case. Much stress has been laid on 
the fact that even after the compromise 
with the defendant, the Company helped the 
Government officers in the suit brought by 
her against the Secretary of State. But the 
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explanation is obvious: the Company had 
not undertaken to remain neutral, much less 
to assist the defendant; the Company were 
free to help the Government officers with 
information and they did so because they 
would not lose even if the defendant was 
defeated. The Company would be able to 
take a lease from Government, and that on 
easier terms than from the defendant, to 
whom they would have to pay a profit in 
addition to any revenue that might be 
assessed by Government. I hold accordingly 
that the agreement to lease of which the 
plaintiffs seek specific performance has been 
fully established. 

1 wo subordinate questions have been 
argued on behalf of the defendant, namely, 
jirst y that the plaintiffs have not succeeded 
to the right of Watson and Company to 
enforce specific performance of the agreement 
to lease, and sccmdlj /, that the terms of 
the agreement are so vague and indefinite 
that the Court should not grant specific 
performance thereof. There is no substance 
in either of these contentions. As regards 
the first point, it is plain, on the conveyance 
taken by the plaintiffs, that they have 
succeeded to the contractual right vested 
in their vendors. As regards the second 
point, the Subordinate Judge has correctly 
interpreted the terms of the agreement 
to lease. It would be an obviously unreason¬ 
able construction to hold that the defendant 
agreed to grant a permanent lease of the 
disputed lands to the Company, only on 
receipt of the Government revenue; there 
is no concievable reason why she should 
thus make a free gift of the lands to 
the Company after she had successfully 
litigated against the Secretary of State. 
The only reasonable construction is that 
the Company undertook to pay her Govern¬ 
ment revenue in addition to rent at the 
rate fixed for the lands of Suit No. 73, 
that is 4 annas G pies per bigha, and’ 
this is the view adopted by the Subordinate 
Judge. The suggestion has been faintly 
made that even this rate is too low, but 
1 do not feel pressed by this contention; 
it must be remembered that the rate of 
4 annas 6 pies per high a is the rate 
fixed for the lease of the lands of suit 
No. 73, and that from the year 1319, the 
defendant would be entitled to get rent 
at such rates as may be in force in the 


vicinity. I may add that the mere fact 
that the Government has not assessed any 
revenue on the lands (which were found 
to he re-formation and not accretion) does 
not entitle the defendant to claim rent at 
a higher rate than 4 annas G pies per 
bigha up to the year 1318; I express no 
opinion upon the question, what would 
be fair rent for revenue-free • lands with 
effect from 1319. As the plaintiffs have 
not taken any cross-objection, the Court 
cannot also consider whether the decree is 
too favourable to the defendant. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

Be a or CROKr, J.—I agree that this appeal 
should be dismissed with costs, though my 
reasons for considering the compromise 
petition and the decree in Suit No. 73 of 
1895 admissible in evidence differ somewhat 
from those given by my learned brother. 
The view, which I take, is that the petition 
Avas not an agreement to lease and, there¬ 
fore, section 49 of the Registration Act can 
have no application. It was a petition 
presented on behalf of the then plaintiff, 
defendant in the present suit. It is headed 
“the petition of the plaintiff Rani Hemanta 
Kumari, ” and runs as follows “ Being 
apprehensive as to the future result of the 
said Suit No. /3 of 1895, which I have 
instituted inthis Court against Messrs. Robert 
Waston & Co., Ltd., for the lands mentioned 
in the schedule and which is still pending, 
now with the consent of both of us 
this suit is compromised according to the 

manner mentioned below.” 

Then follow the terms set out in 8 para¬ 
graphs. The effect of these terms is that 
the plaintiff’s title as proprietor to the 
lands in suit is recognised, the Company 
will be given a lease of those lands on 
certain terms, and also be given a lease of 
the lands the subject-matter of Suit No. 
72 in case of a successful termination of that 
suit against Government. Then follows the 
prayer, “hence by filing this solehnama with 
the consent of the defendant Sahibs, it is 
Prayed that after going through the above 
statements the present suit may be decided 
in terms of the aforesaid terms.” Then 
follow the schedule of the boundaries and 
the signatures of the Managing Agents anc( 
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the Pleader of Messrs. Waston A* Co. as 

consenting to the petition. 

To my mind this simply amounts to a 

statement to the Court by the plaintiff that 
the parties have come to certain terns, the 
accuracy of which statement is accepted by 
the Managing Agents and Pleader of the 
Company, accompanied by a prayer that the 

suit may be disposed of accordingly. The 
document itself is not an agreement to lease 
but a statement of fact, accompanied by a 
prayer in a petition to the Court. 

If the terms had been stated orally to 
the Court, the Court would have been 
bound to make a record of the whole of 
them, under section 375 of Act X i V of 
1S.S2, though the decree of the Court would 
have been final only as far as it related to 
the subject-matter of the particular suit. 
For the convenience of the Court or for the 
purpose of ensuring accuracy, the terms 
were put on paper, but that fact does not 
alter the real nature of the petition, or 
convert what is really a prayer to the 
Court into an agreement to lease. 

The decree was equally admissible in 
evidence. As already remarked, the Court 
was bound to record the whole of the terms 
of the compromise. The promise to give 
a lease of the land, which was the subject- 
matter of Suit No. 72, was part of the 
consideration to the Company for consenting 
to a decree in Suit No. 73. If any autho¬ 
rity is required for the proposition that 
the decree would be evidence, it may be 
found in the case of Pranal Atmi v. Ltiksluni. 
Anui (10). The Privy Council remarked: 
“if the parties, after agreeing to settle the 
Suit of 18S5 on the footing that they were 
each to take a half share of the lands 
involved in that suit, and also a half share 
of the hands now in dispute, had informed 
the learned Judge that these were the 
terms of the compromise and had invited him, 
by reason of such compromise, to dispose 
of the conclusions of the suit of lb85, their 
Lordships see no reason to doubt that the 
older of the learned Judge, it it had referred 
to or narrated these terms of eompromi.se, 
woidd have' been judicial evidence, available 


applies to the circumstances of the present 
case. Section 17 of the Indian Registra-' 
lion Act does not, to my mind, create any 
real difficulty. It is true that the documents 
referred to in clauses (e) to 00 of that 
section are excepted only from the provi¬ 
sions of clauses ( 1 >) and (r) and not from the 
provisions of clauses 00 and 00, but that is 
because the documents enumerated in clauses 
00 to 00 come within the description of 
documents in clauses ( b ) and (e) only and not 
within the description of documents in clauses 

00 an( l 00. 

As regards the facts I consider it clearly 
established that the whole of the petitiou 
of compromise is genuine and that that 
part of it which contains paragraph 8 
was not a fraudulent interpolation. And 
1 come to this conclusion not merely on 
the undoubted similarity of writing of the 
word “ iti ” in the various places in which 
it occurs, for the similarity of writing of a 
single word taken by itself would be a 
misleading test. But the learned bubordinate 
Judge has put the matter very clearly and 
forcibly, in dealing with the 6th and 7th 
issues, on page 155 of the paper-book. He 
points out that the defendants admittedly 
signed a solchnama, which was fair copied 
from a draft prepared by the principal 
officers on both sides and that she was aware 
of its contents, that there was evidence that 
this sulchnaina was the identical one which 
was filed in Court and that evidence to 
the contrary, if plaintiffs'story were untrue, 
was available to the defendant, but was 
withheld. 

The question of the authority to compro¬ 
mise of the Pleader, who tiled the petitiou 
of compromise, becomes immaterial in the 
view that the defendant signed the com¬ 
promise petition in the form in which it 
now is. The argument is that ho had 
authority to compromise, but his authority 
did not extend to the inclusion of matters 
contained in paragraph S of the petition, 
llis authority was contained in a vakalala- 
i.cinia tiled on the 20th September 1^97, 
the same day on which the compromise 


to the appellant, that the respi intents had 
agreed to transfer to her the moiety of 
land now in dispute." That language 


( •Cl) 22 M. SON; 2G I. A. 101; It C. W. X. \) M. L. 

•J. J 17 (1\ C.). 


petition was tiled. The vakalatnama con¬ 
tains a precis of the contents of the petition 
of compromise, but there is no reference to 
the subject-matter of paragraph 8 of that 
petition. Though the question of his autho- 
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rity to compromise is immaterial, this vakalat¬ 
nama deserves notice as a piece of evidence 
supporting defendant’s case that the petition 
which she signed was added to before its 
presentation in Court. 

A possible explanation of the omission 
of the subject-matter of paragraph S from 
the precis contained in the vakalatnama is 
that it went beyond the subject-matter of 
the suit which was to be compromised. 

But there are other matters in connection 
with this vakalatnama which deserve notice. 
The Pleader in question, Babu Narahari 
Mookerjee, was examined as a witness for 
the plaintiff. He states that he got the 
petition of compromise from Sirish Narain 
Prochanda, the am-mukhtar of the defend¬ 
ant, to be filed. Srish Narain, it may be 
mentioned, is one of the witnesses who ought 
to have been called for the defendant. The 
explanation, given for not calling him, 
based on the allegation of his dismissal from 
defendant’s service, does not carry conviction. 
To satisfy himself the Pleader asked foi a 
vakalatnama specifying the terms of the 
compromise, signed by the defendant. 
Yet having got the vakalatnama he says 
he did not read the petition of com¬ 
promise as he had no time, it was brought 
to him just before the rising of the Court, 
and he took Sirish Narain’s word that its 
contents corresponded with what was written 
in the vakalatnama. In cross-examina¬ 
tion this statement was modified, the wit¬ 
ness admitting that the petition was brought 
to him the day before it was filed. It is 
clear that the petition was not brought just 
before the rising of the Court and filed at 
once, for the order sheet of the record 
shows that on the filing of the petition the 
Judge ordered the case to be called up that 
day for orders, and later on the same day 
decreed the suit in terms of the compromise. 
Further having asked for a vakalatnama 
to satisfy himself as to the terms of the 
petition of compromise the Pleader did not 
trouble to compare the two, and finally 
when the decree was drawn up in accord¬ 
ance with the compromise petition it was 
he who signed it on behalf of the defend¬ 
ant. 

Various theories for his conduct are possi¬ 
ble: either he was satisfied that the petition 
of compromise was covered by the terms of 


the vakalatnama , and the contention ad¬ 
vanced for the plaintiffs was that the 
word ‘‘ityadi was wide enough to cover the 
terms of paragraph S, or he knew that the 
petition of compromise went beyond the 
terms of the vakalatnama , and filed it 
honestly because he believed it to have been 
signed by defendant, or he filed it dis¬ 
honestly in the interest of Robert Watson 
& Co. It is also a possible theory that the 
difference in the two documents was due 
to design as a means of subsequently attack¬ 
ing the compromise. 

Now, had he intended to act dishonestly 
in the interest of Robert Watson & Co., 
there was no necessity for him to get a fresh 
vakalatnama specifying the terms of the 
compromise, for under his original vakalat¬ 
nama of the 1st April 1895 (Exhibit 20) he 
had authority to file petitions of compromise. 
The reasonable view is that he made 
himself acquainted withthe terms of the peti¬ 
tion of compromise and filed it because he 
believed it to be in order; but he is now 
doing what he can to support the position 
taken up by the defendant. That the 
defendant did not cease to trust him is 
shown by the fact that he drafted her 
written statement in the present suit and 
acted for her in the suit till cited as a wit¬ 
ness by the plaintiffs. 

It is further clear that the compromise 
was part of a policy of reconcilation between 
the parties. In 1S96, Bkuban Babu, a 
Pleader, had been trying to have disputes 
amicably settled, and in the following year, 
the year of the compromise in question, 
disputes in regard to a large number of 
villages were settled. A few appeals in 
cases between the parties were prosecuted, 
but generally speaking there was a settle¬ 
ment of disputes between them. Crawford 
says he was particularly insistent on having 
the land in Suit No. r '2 included in the 
compromise or he would not have compro¬ 
mised Suit No. 73. These facts are suffi¬ 
cient answer to the argument that it was 
unlikely that the defendant would have 
given up the land for which she had 
been and still was fighting Government. 

There is no force in the argument that 
that part of the contract referred to in 
paragraph S of the petition cannot be en¬ 
forced as it was for a lease of accretions 
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to defendant’s land, whereas in fact 
the land was found by the Privy Council 
to be a reformation in situ. It is clear the 
the parties contracted for a lease of the land 
which was the subject-matter of Suit No. 
72. A misdescription of it will not affect 
the contract, especially when it appears that 
the present defendant was claiming' the land 
in Suit No. 72 on the alternative plea that it 
was either a reformation m situ or an accretion 


to her estate. 

My learned brother has dealt with the 
questions of the terms on which the lease 
was to be given and of the plaintiffs 
title. On these points I have nothing to 
add. 

A ppra 1 d ism issed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 57 ok 1914. 

February 22, 1915. 

Present: —Sir Henry Richards, lvr., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

N AT H U MAL —1 ) e f e n da xt — A it k l l a n t 

versus 

KISHORI LAL SINGH and others— 

P L AIX TIFFS- R E S PO X I) R NTS. 

Civil Procedure Code (Act Vo / 1008), x. 9 2 —Potter 
nf Court to direct account to be taken from trustee. 

The provisions of section 92 of the Code of Civil 
Procedure are quite wide enough to entitle the Court 
to direct an account against a trustee and to make an 
order upon him to pay the amount found to he due 
upon the taking of those accounts. 

First appeal from the decision 
District Judge of Meerut, dated 
January 1914. 

Mr. Alston (with him the Hon’ble Dr. 
Bahadur Sapru and Air. Jlareudra 
Mnkerji ), for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—This appeal arises out of 
the same suit as Raghunath Ibis v. Kishen 
R'il (D. In that suit a decree was made 
against the appellant here (Lulu Natlm Mai) 
ordering him to tile accounts. The Court below 
has found a considerable sum as being due 
by him. It is contended on his behalf in the 
lirst instance that it was not competent to the 
Court, having regard to the fact that the suit 


of 

the 


the 

3rd 


'/t ! 

Krishna 


(U 28 lud. Cus. 854. 


was brought under the provisions of section 
92 of the Code of Civil Procedure, to make a 
decree against him for an account. He con¬ 
tends that he is not and was not a trustee, and 
that, therefore, an independent suit was 
necessary against him to establish his liability. 
We find, however, on looking at the plaint in 

Suit No. 4 of 1913 that in paragraph 7 
the clearest allegations are made against 
Nathu Alai that he was a trustee and that he 
entered into possession of the property as 
such and misappropriated it. Nathu Mai 
put in no written statement and he never 
appealed against the decree ordering him to 
account. Under section 92 the Court may 
direct accounts to be taken and to grant 
such further and other relief as the nature of 
the case may require. In our opinion these 
provisions are quite wide enough to entitle 
the Court to direct an account against a 
trustee and to make an order upon him to 
pay the amount found to be due upon the 
taking of those accounts. 

It is next contended on behalf of the 
appellant that the learned Judge found the 
account against him on insufficient evidence. 
We find on looking at the record that Nathu 
Alai neglected to appear before the Judge. 
The Judge, therefore, had to take the accounts 
as best as he could in his absence. We, there¬ 
fore, see no reason to interfere with the 
decree of the Court below and dismiss the 
appeal with costs, including in this Court 
fees on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. ^ 
Appeal from Original Decree No. 270 

of 1911. 

July 6, 1914. 

Present :— Air. Justice Holm wood and 
Air. Justice Chapman. 

Sri mat i AIANORAMA CHOWDHURANI 
— Petitioner— Appellant 

versus 

SOSHI MOHAN DAS MAJUMDAR and 

u 1 U E RS— OPPOSITE PARTY-RRSPOXDENTS. 

l! ill. Probate of, revocation of — Knowledge, 
acquiescence and lapse of time, whether bar to Probate 
proceeding —Application to be made bona tide. 

In a proceeding to sol aside a Probate, where know¬ 
ledge, acquiescence and lapse of time are shown, the 
petitioner must give some reasonable and tru$ 
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explanation of the delay, or in other words the appli¬ 
cation must be made bona fule, before it can succeed, 
[p. 887, col. 2.] 

Hoffman v. White, 2 Pliillim 223 and Merry weather 
v. Turner , (1844) 3 Curt. 802 at p. 813, referred to. 

Kunja Lai Choivdhury v. KaHash Chandra Chowdhnry , 

7 Ind. Cas. 740; 14 C. W. N. 1068, referred to. 

Appeal against the decree of the District 

Judge, Tipperali, dated the 15th of May 

1911. 

Babus Dwarka Nath Chakravarti and Barnesh 
Chandra Sen , for the Appellant. 

Messrs. Casperz and An is Ynsnff and Babn 
Upendra Kumar Boy , for the Respondents. 

JUDGMENT.—This was a suit for revo¬ 
cation of Probate of the Will of one Gobind 
Chandra Das Majumdar calling upon the 
executor to prove the Will in the presence of 
the petitioner. 

The testator died on the 27th or 28th 
December 1883 of cholera in a boat and the 
Will was said to have been executed on the 
27th December 1883. He left a widow and 
five minor daughters unmarried as well as 
two brother’s sons, the objectors in this case 
who were then also minors. By the Will the 
widow got a life-estate with remainder to the 
brother’s sons, and the daughters were given 
allowance for maintenance of Rs. 12 a 
year each. The petitioner Manorama 
Choudharani is the only one of the daughters 
who has borne sons, and she claims to come 
in, because, admittedly although general 
citations were issued and her mother obtained 
Probate of the Will, no separate guardian 
ad litem was appointed to represent the 
minor daughters or the minor brother’s sons 
in the Probate proceeding. The eldest 
daughter Kusum Kumari, now a childless 
widow, was born about 1869; the elder 
brother’s son Sari Mohan Das Mozumdar was 
born in 1872; the second daughter Kumudini 
was born in 1871; the petitioner was born in 
1876; the fourth daughter Kadambini was 
born in 1880, and the younger brother’s 
son Kamini Mohan Vajnmdar was him in 
18S3. The fifth daughter is dead. 

It is fully established by evidence that 
Siba Sundari, the widow of the testator, 
took out the Probate on the 20th Marcli 
1884, and in a rent suit in 1886 the Will was 
filed by her confidential servant Kali Kanta 
Biswas and returned to her. In 1887 the 
petitioner, then II years of age, was married, 
and there is evidence that the Will was read 
Pftt to bgr hpsband ? a Pleader’s c}erk who 


has since become a Vernacular copyist in 
the Munsif’s Court at Lakhipur, and herself 
at the time of the marriage. In accordance 
with the terms of the Will Kusum Kumari, 
one of the daughters, gave receipts for her 
allowance to her mother in 18S7 and to her 
mother and Klmri the'mother of the objectors, 
jointly for the years 1888 and 1891. Two 
subsequent receipts of hers, the first given 
to her mother and Sari Mohan jointly and 
the second to her mother alone, have also 
been produced. Receipts of a similar 
nature granted by Kumudini for 1890 and 
1901 are produced and from Kadambini for 
1903. But the most important document is 
the receipt given by the petitioner herself 
in 1901 for Rs. 200, bei ng the arrears 
of her maintenance for 16 years from 1885 
to 1900 and three-quarters of her allowance 
of 1901. All these receipts clearly recite 
that her father, Gobinda, before his death 
executed a Will on the 18th Pons 1290 and 
in the said Will he made directions for 
payment of Rs. 12 annually to the recipient 
as allowance out of the profits of the estate. 
In 1909 the objectors, Sashi Mohan and 
Kamini Mohan, had occasion to bring a suit 
for accounts against Kali Kanta Biswas who 
was managing for Siba Sundari and for 
their own mother and they made Siba 
Sundari a defendant also. This appears to 
have annoyed Siba Sundari who separated 
from her sister-in-law and the objector and 
went oyer to the side of the petitioner and 
her husband and in 1^10 this petition w?s 
brought making Siba Sundari alone a party. 
Upon this the objectois came in and said 
that the petition was fraudulent and collusive 
and get up by Siba Sundari. At the trial 
Siba Sundari and all the surviving daughters 
denied the Will altogether and denied they 
had received any allowance and supported 
the petitioner in her allegation that she had 
no knowledge of the Will of her father or 
of the Probate case until Kartic- 1316, when 
she went to visit her father’s house. 

As regards the facts we may at once 
say that we have carefully perused the 
documents and can have no doubt that the 
receipt, Exhibit A, is in the handwriting of 
the petitioner herself, and the other receipts 
are genuine. Numerous specimens of the 
handwriting of the ladies have been produced 
in the shape of affectionate letters and post 
cards written by them to the objectors and 
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to their own mother, the authenticity of 
which cannot for one moment be doubted, 
though the witnesses of tlie petitioner have 
had the audacity to deny all knowledge of 
them. It is (dear from the correspondence 

that up till 1909 the sisters were on the 

most affectionate terms with their cousins, 
the objectors. One of the letters speaks of 
the objectors as the only hope of carrying on 
their father's name. 

We, therefore, find two main facts against 
the petitioner: first that her petition is not 
b,ma fide but collusive and fraudulent, made 
solely as an answer to the suit for accounts 
against their mother and her agent, and 
secondly that no reasonable account is given 
of the circumstances which entitled the 
petitioner to re-open the Probate after so 
many years. The account she does give is 
entirely false, and as Siva Sundari herself 
undoubtedly obtained the Probate and they 
knew of it and acquiesced in it for many years, 
they must on the authorities give some good 
and true reasons why they had not proceeded 
earlier. This doctrine is deary laid down 
in Hoffman v. While (1), which was cited 
with approval in Merrince it Iter v. I'nruer 
(2), whore it was state 1 that the ground or 
principle upon which the Com t proceeded in 
} [off mini v. Wltilc (l) was that the 
petitioner was not barred by lapse of time, 
if lie can show good reason why he did not 
proceed at an earlier period: but if he does 
not show good cause, the Probate Court will 
not allow 1 1 iin to call in the Will after such 
a lapse of time. The same view has boon 
taken by this Court in httnf.i I,id ('hoiclh ary 
V. Km lush l'hn iidnt ('Jrncdh nry (.*>). 

It is argued that in all these eases there 
had been collateral litigation in other Courts 
to which the petitioner had hern a party and 
was thereby sa Idled with knowledge and 
acquisenee. Put it does not seem to ns to 
matter by what facts such knowledge and 
acquiescence are established, for neither 
knowledge nor acquiescence nor lapse of 
time are of themselves operative ns a bar to 
the proceeding which every person interested 
in the estate of the testator has a right to 
bring if they were not made parties in the 
I Vo hate proceeding. What is held is that 


(1)2 I ’1. 1 11 i n, 222. 

(21 ( IN! I; a Curt. M)2 at 
(•■1 7 I ml. 1 ’:is. 7 10 ; 1 [ (’. 
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where knowledge, acquiescence and lapse of 
time are shown the petitioner must give some 
reasonable and true explanation of the delay, 
or in other words, the application must he 
made l»nm fide. 

We are of opinion, apart from all authority, 
that our finding that this petition is a 
dishonest and vindictive proceeding support¬ 
ed by false evidence and not putting the 
true facts at all before the Court, is certainly 
a bar to the re-opening of the Probate 
obtained oO years ago under circumstances 
which created no suspicion of a Will, the 
provisions of which have been accepted by 
all the parties as reasonable and proper and 
such as the testator would be likely to 
mak e. 

The appeal is, therefore, dismissed with 
costs. We assess the hearing fee at three 
gold nodiurs. 

A ppea I dism issed. 


XAC PU K JUDICIAL COMMISSIONER'S 

COURT. 

Civil. Miscei.laneoi s Appeal No. *21 of 1013. 

June It, 1914. 

Present: —Mr. Hallifax, A. J. C. 

K K S R A—D k k e x pant —A ppe i.lan r 


versus 

111 RAJ I—Pi. a i xi iff—Respondent. 

r/ P.uiritiers Trnin.'.i Act (XI oj 18D8), stf. C9 
( D. S3 S 'tllcm nit ilfUc.'r. recicl /»•/—Sir I ml —Cow- 
rill’ll it — Ciril Cmi it, ileccec of. 

An order or entry of a Settlement Officer recording, 

or omitting or refusing to record, at»V fland 

as .mV land under section (»'.) (l)is linnl, unless and 

until it U reversed or modified l>v the decree of a 

% 

Civil Court in a suit instituted under section 83 within 
one year after the Settlement -comes into effect. 
l>. K:>). c >1.1. 

Miscellaneous appeal against the order of 
the District Judge, Ximar, dated the 16th 
June 1912, remanding the case decided by the 
Additional Judge to the Court of the Subordi¬ 
nate .Judge, Kbaudwa, dated the 30th January 
1913. 

Dr. II. S. (!onr y for tbs Appellant. 

Mr. J. C. ( ,'hosh , for the Respondent. 

J l IKi M ENT.-—The plot of land in dispute, 
which is situated in the Nimar District, 
has been cultivated by the defendant-ap- 
Indian! and bis father since the year 1885 
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at the latest. It was recorded as the sir land 
of the plaintiff-respondent at the two Settle¬ 
ments made in 1S6S and 1898. The next 
Settlement of the district was still in progress 
when this suit was tiled in December 1911 
and the Settlement Officer had not then 
made any entries in the Record-of-Rights 
in respect of this plot. The plaintiff sued 
to eject the defendant on the ground that 
the land was his sir, and the defendant 
resisted the claim on the ground that it had 
ceased to be nr and he had acquired occupancy 
rights in it by long continued tenancy. 

In the first Court it was held that the land 
had ceased to be sir though it was so record¬ 
ed in the papers of the Settlement then 
current, but no intelligible reason is stated 
for this view. In appeal the learned District 
Judge held that as the land was recorded 
as sir by the Settlement Officer under section 
69 of the Land Revenue Act, and the entry 
had not been corrected by means of a suit 
filed under section 83 of the Act, that entry 
was final and the land is sir land, in which 
occupancy rights cannot accrue under the 
first proviso attached to the definition of 
an occupancy tenant given in section 44 of 
the Tenancy Act. The learned Judge, 
therefore, set aside the decree of the first Court 
by which the suit had been dismissed and 
remanded the suit to that Court for disposal 
on the merits after deciding the third issue, 
which has reference to the improvements 
alleged to have been made by the defendant 
and his father, and the defendant’s right 
to be paid the cost of those improvements 
before ejectment. 

In second appeal the defendant contends 
that he is entitled to show otherwise than 
in a suit filed fpr that purpose under 
section 83 of the Land Revenue Act that 
the entry of the land as sir land in the 
papers of the current Settlement is wrong. 
He also complains that the plaintiff never 
definitely pleaded that this plot was a 
separate holding, that is to say, formed by 
itself a holding consisting entirely of sir 
land, and he urges, therefore, that if the 
remand of the suit is maintainad, he ought 
to be allowed to plead and prove that 
there is other land in the same holding 
which is not sir. As for this second plea, 
it is true that there is no express statement 
in the plaint'that the plot forms a separate 
holding by itsef, but this is very clearly 


implied in the claim to eject the defendant 

on the sole ground that the land is sir. 1* urther, 
the Pleader for the defendant put eight ques¬ 
tions to the other side by way of clearing the 
pleadings and issues. The sixth of these 
was : “Does the plaintiff base bis claim 
under clause (r) of section 69 of tbe I enancy 
Act?” Tbe written reply to this given by 
tbe Pleader for the plaintiff was : ^ Tbe 
plaintiff bases bis claim on section 69 (r) 

of tbe Tenancy Act.” Nothing could be 
clearer than this, and the defendant nexer 
pleaded that this plot formed part of a 
larger holding comprising land other than su. 
Indeed even in this Court it was alleged 
that all his other land in the village was an 
occupancy holding, and he was recorded 
as an ordinary tenant of the land in dispute 
at least up till 1907. The defendant cannot, 
therefore, be allowed to take now the plea 
that the holding does not consist entirely 

of sir laud. 

In support of tbe contention tbat the 
remedy provided by section 83 of the Land 
Revenue Act is cumulative and not exhaus¬ 
tive, and tbat an entry made in tbe Record- 
0 f.Rights in reference to a matter mentioned 
in section 7S can be proved to be wrong 
otherwise than in a suit filed for tbat 
purpose ■within one year under section b3, 
reference is made to the ruling of the 

Calcutta High Court in Dibalcar Bisi v. 
Chatto Bag (1), a case from the Sambalpur 
District, and that of this Court in Bachman 
Ham v. Bhim Sen Hari Bamogore Loll 
(2), which was quoted with approval 
in ’ the Calcutta case. In both cases 
the entry in question was in reference 
to rights other than sir rights, and in the 
Calcutta case a sharp distinction was drawn 
between entries in respect of sir and 
other entries. Indeed the whole basis of the 
decision that entries regarding all other 
rights can be questioned otherwise than 
in a suit filed undf'r section b3, is tbat 
entries regarding sir rights cannot, under 
tbe provisions of section 69 (4), which 
would not have been specially restricted to 
entries regarding sir rights but would ha\e 
been applied to all entries, if the Legisla¬ 
ture bad bad any intention that they 
should he so applicable. In any case, the 

words r f section 69 (4) of the Land Revenue 
(1) G Inch Cas. 072; 14 C. W. N. 6S0. 
c •>) 10 C. V. L. K. 33. 
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Act are perfectly clear, and they put it 
beyond doubt that an order or entry of 
a Settlement Officer recording, or omitting 
or refusing to record, any land as sir 
land under section 69 (1) is filial, unless 
and until it is reversed or modified 
by the decree of a Civil Court in a 
suit instituted under section S3 within 
one year after the Settlement comes into 
effect. In respect of other entries section 
S3 gives the aggrieved party a remedy in 
addition to those lie has under the ordinary 
law. In respect of entries regarding sir land, 
section 69 (4) takes away those other 

remedies and restricts the party to the 
remedy provided by section S3. 

The appeal, therefore, fails and is dismissed. 
All the costs incurred in this Court will 
be paid by the appellant. Twenty 
rupees will be allowed as Pleader’s fee. 
Other costs will follow the event, as 
already orderd by the lower Appellante 
Court. 

Appeal dismissal . 


MADRAS HIGH COURT. 

Aim’eal against Order No. 114 ok 1913. 
An’Kal against Appellate Order No. 2 

ok 1914. 

December 8, 1914. 
rresent: —Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

In No. 114 ok 1913 

NATHERSA ROWTHER— Dekenlant 

No. 1 —Appellant 
In No. 24 ok 1913 

NAIIIfcRSA ROWTHER and another_ 

Dekendants Nos. 1 and 2—Appellants 

versus 

Slu-ik MAHOMAl) ROWTHAN and 

O'l'Il K Its— D K KK N DA NT No. 4 - Pi. AI NT I KK_ 

Respondents. 

Court Fee, Ac, (YU IsTOJ. „ n_,. lW .. 

fo, , ,,J profit*—.Ur.-Cn.j . .. 

' Court-Jr,- ,rill,in li.,,,1 linir—Uffnl 

Court, ,rhr,t,cr can crtrll linn 
-r.ci/ Irornlur,-Co,(Act I' of 15M>S4, I ks ]. W 

P>»<C(1ine for dismissal for .U-f’unl. 
W-moor Of Co,",.f ,, l . under section 1. of 

" A . 1S necessary so long us it is Hour tlu.t 
the proceedings.' Ci^'koV.'' of 

~W. sa: 


order was made ascertaining profits and directing 
the decree-holder to pay additional Court-fee on nr 
before a fixed date: 

Held, (1) that as the order was merely inserted in¬ 
cidentally in a decision on an application made bv the 
decree-holder for a different purpose, there was no 
adjudication or valid dismissal of the suit- Tn rqi 
col. 2.] ’ Ll Wl » 

(2) that an Appellate Court can neither extend the 
time fixed by the first Court for payment of the 
Court-fee nor reduce the amount awarded and that 
sections 1 IS and 149 of the Civil Procedure Code do 
not give it this power either separately or jointly 
[p. 893, col. 1.] 

Appeals against the decrees of the Court 
of the Subordinate Judge of Kumbakonam 
in Appeal Suits Nos. 15 of 1912 and 432 of 
1912, preferred against those of the Court 
of the District Munsif of Mannargudi 
in Execution Petition No. 666 of ' 1911, in 
Execution Appeal No. 618 of 1911 and in 
Execution Petition No. 228 of 1910, in 
Original Suit No. b3 of 1901 respectively. 

Messrs. T. Itnngacharinr and K.S. Jayarama 
Aiyar, fur the Appellants. 

Messrs. Cl. S. 1 enkatarama .1 t'l/ar, and G. S . 
Bamachanilra Aiyar, for the Respondents. 


J b IHj.UilifN r. 

Or.DFiELD, J.—These appeals relate to 
proceedings for the ascertainment and 
recovery of profits in a partition suit. The 
decree in Original Suit No. 63 of 1901 on 
the file of the District Munsif of Mannargudi 
was passed under the former Code and 
directed ascertainment of past and future 
profits in execution. The decree-holder, 1st 
respondent, applied for ncertninment in 
Execution Petition No. 228 of 1910, and an 
order was passed on 22nd March 1911 
ascertaining profits and directing him to pay 
Additional Court-fee, Rs. 227-8, on or before 
6th April 1911. This payment was not 
made, 1st respondent merely applying in the 
ensuing September for leave to execute on 
condition that the amount should be credited 
from anything realised from appellants, 
lie judgment debtors, and in October for 
leave to execute to recover the past profits 

on pnj meat of the Court-fee calculated on 
them. In November he applied in Execution 
ppeal No. blS for an extension of time for 
Die payment nod to have the delay excused, 
imd in Execution Petition No. 666 for 
execution. It. is contended by appellants 
tl at the orders on the last-mentioned appli¬ 
cations amounted to a dismissal of Jesuit 
ler prot.ts nndgr section 11, Court Fees 
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Act ; and it will be necessary to decide 
whether this is so. Meanwhile appellants 
had appealed against the order on Execution 
Petition No. 228; and in the order, which is 
the subject of Appeal against Order No. 24 
of 1913, the lower Appellate Court reduced 
the amount awarded by the District Munsif 
and allowed one month for payment of the 
Court-fee on this reduced amount. Consist¬ 
ently with this decision it, in Appeal Suit 
No. 15 ofJL912, set aside the District Munsif s 
dismissal of Execution Petition No. 866 and 
remanded it for disposal; and that order is 
the subject of Appeal against Order No. 114 

of 1913. 

The arguments first calling for considera¬ 
tion are these: in Appeal against Order 
No. 114, that (1) 1st respondent’s obligation 
to pay the Court-fee fixed by the District 
Munsif s order on Execution Petition No. 228 
was not in any way suspended or affected 
by the fact that an appeal against that 
order was filed by appellants, even though 
in it the amount payable was eventually 
reduced and the time for payment extended; 
(2) the failure to fulfil that obligation 
entailed the dismissal of the suit, so far as it 
related to profits, under section 11, Court 
Pees Act; (3) after that dismissal the lower 
Appellate Court could not deal with the 
decree for profits in appeal, since it had 
ceased to exist; (4) the lower Appellate 
Court was not authorised by section 11 or 
any other provision of law to fix time for 
payment of Court-fee in respect of profits, 
when they had been ascertained and time 
had been fixed by the District Munsif 
and no additional fee was payable under its 

order. 

Much careful argument has been address¬ 
ed to us in support of these contentions. 
But of the first three only one calls for 
examination, that the suit for profits was 
dismissed. For, if there was no legal 
dismissal of it, it cannot matter for the 
present purpose whether or no 1st respond¬ 
ent's conduct would have entitled appellants 
to claim one or whether they will be entitled 
to claim one in other proceedings before the 
District ‘Munsif. In order to decide whether 
there was a legal dismissal it is necessary 
to refer to the orders on Execution Appeal 
No. 618 and Execution Petition No. 666, 
on which appellants rely. In the former the 

District Munsif refuse:! to extend the time 

^ • 


to enable 1st respondent to pay Court-fee 
or to excuse his delay in doing so. In the 
latter, passed on the same day, he said, ^ “As 
Execution Appeal No. 618 is dismissed, 
suit in respect of mesne profits is dismissed. 
So this petition (for recovery of the profits 
in execution) is dismissed.” The latter 
alone contains any statement as to • the 
disposal of the suit. Yet it is on the former 
that appellants rely as in effect dismissing 
it, though it does not do so in terms; and 
the reason for this preference is evidently 
that the latter was the subject of appeal 
to the lower Appellate Court and of appeal 
against Order No. 114 here, whilst the 
former has not been appealed against. But, 
whichever order is relied on, the result must 
be the same. The order in Execution 
Appeal No. 618 did not purport to dismiss 
the suit, for profits and cannot be treated 
as having done so. The order on Execution 
Petition No. 666, which purported to do so, 
cannot be accepted as effecting a valid 
dismissal, because it was not passed after 
any claim to that relief had been made by 
appellants or after 1st respondent had had 
any notice that such a claim must be resisted. 
No doubt no special procedure for dismissal 
for default in payment of Court-fee is 
prescribed in section 11, Court Fees Act, or 
elsewhere, and no special procedure need be 
insisted on so long as it is clear that the 
parties have had fair notice of the nature of 
the proceedings. But that is not clear in 
the present case, since 1st respondent had 
no notice that an order of dismissal would 
be passed against him, and what is alleged 
to be such an order was merely inserted 
incidentally in the decision on an application 
made by him for a different purpose. In 
these circumstances, it is not possible to hold 
that there was any adjudication or any 
valid dismissal of the suit. The lower 
Appellate Court may have been mistaken 
in its order in the appeal above referred to, 
when it assumed that only ‘the propriety of 
the order in Execution Appeal No. 618 
dismissing the suit as to past and future 
profits”, and not also its formal validity, 
was open to discussion. But the conclusion 
reached here, that it was invalid, is sufficient 
for the present purpose, since it entails that 
the majority of appellants’ contentions must 
fail. 

There remains their fourth contention, 

■ • • • • • • - • • • * • J 
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that flic lower Appel hale Court had no power 
to extend time already fixed for payment of 
Court fee by the District Munsif or to fix a 
fresh time, when its order did not direct 
the payment of any additional amount. Jf 
it is accepted, appellants will he entitled to 
move the District Munsif in a proper way 
to dismiss the suit for profits under section 
lion account of 1st respondent's original 
default. 

The powers of the lower Appellate Court 
must under section 107, Civil Procedure Code, 
he taken to have been .identical with those 
of the Court of first instance, since it has 
not been shown that distinct powers of the 
kind now in question are conferred on 
Appellate Courts by any special provision. 
It is accordingly contended that the lower 
Appellate Court possesses such powers, 
because the Court of first instance must be 
held to have possessed them under either 
section 11, Court Fees Act, or sections 1-1S 
and 149, Civil Procedure Code, taken inde¬ 
pendently or together. The argument as to 
section 11 is based on the judgment in 
(roJnl) (.'hand v. Bahnrut Ham M/traf Kner ( 1 ). 
But the existence of a power to extend time 
is based ’herein on (1) the reasonableness of 
such an interpretation of section 11, (2) a 

supposed analogy with the interpretation of 
section .">49, Civil Procedure Code, in certain 
Privy Council decisions; and with great 
respect it n ay be doubted whether a con¬ 
struction, which supplements a provision of 
law in itself workable and intelligible, is 
reasonable or legitimate whilst the analogy 
proposed is unsustainable in view of the 
restriction, introduced since the date of those 
1 ri\y Council decisions, of the exercise of 
the power to enlarge time to acts proscribed 
or allowed by the Code, the payment of 
Court*fees under section 11 not being an 
act of that description. And on the other 
band, if flu* Appellate Court has the same 
power t«» fix time for payment of foes under 
section 11 as the Court of first instance, 
that power must he exercised subject to the 
same restriction; that is, only in respect of 
fees calculated on profits, the amount of 
which it has itself ascertained. But here 
the lower Appellate Court ascertained no 
amount, since it merely confirmed in part 
the ascertainment of the District Munsif; and 

0) 10 Iml. (’as. LY>S; )\\ (\ P. . 1 . ia L > 



it, therefore, had no power to fix a time. It 
is possible that it might have had power to 
stay disposal of the suit for profits pending 
the appeal against the original award. But 
there was no stay or application for one in 

the present case. And in this Presidency it 
is settled that a merely affirming decree (or 
it is to he supposed, when there has, ns 
here, been a total default, a partially 
affirming one) does not give the plaintiff 
time for performing a condition. Bumaswami 
Kune v. Sandora Kune (2). In these 
cii-mi instances the argument based on 
section 11 cannot be sustained. 


xuiit mi .section 


-- * VIYIl 

1 roeedure■Code, can be dealt with shortly. So 

fur as it is based on the former alone, sec¬ 
tion 1 tS, by which the powers of the lower 
Appellate Court when it passed its order 
must bo taken to have been regulated, permits 
the enlargement of a period fixed by the 
Court for the doing only of an act pres¬ 
cribed or allowed by the Code; nnd the 
payment, now in question, was primarily at 
least, prescribed or allowed only by the 
Court Fees Act. It is said, however, that 
it was allowed by section 149. The history 
and wording of that section, however, 
negative the contention. It represents in a 
more general form section 5S2 (A) of the 
former Code which authorised as regards 
appeals and applications for review, the use 
of the Court’s discretion to permit payment, 
at any stage, of duty which had not been paid 
at the time of presentation through mistake, 
l>">V" Cl,„ran Xaskm- v. Dookhiram (ii) and 

"'""‘[’"I Animal v. V,ill,UInga MndaUar (4). 
1 bat it contemplates cases in which the 
payment of duty is insufficient ab initio, not 

those, such as the present, under tho second 

paragraph of section 11, Court Frees Act, 
is apparent from (1) the restriction of the 
indulgence to eases of deficiency in the 
fee prescribed by law on any document, 
" h, ch is inappropriate if the fee to be 
ascertained as the result of inquiry is 
nu.int, (-) the reference to an immediate 
use of the Court’s discretion which is in¬ 
consistent with the terms of section 11; (3) 
tbe provision i„ its last sentence regarding 
^ 11 ( ' X } K ' * mni "’Inch the document shall 

wou ^ 1 )0 meaningless in 

r< ’v r 1 M l< J • w * ! 3 L T * 26- 

(D 2* M. 33* : 11 M. L. .1. U9. 
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the case of ascertainment of profits. Sec¬ 
tions 14S and 149 being inapplicable sepa¬ 
rately, it is difficult to understand the attempt 
to rely on them in combination. It is 
based on the suggestion that section 149 
makes payment of deficient duty an act 
permitted or allowed by the Code and, 
therefore, one covered by section 148, and 
on the authority of Golab Chond v. 

Bahnria Ram Murat Kner(l). But this is un¬ 
sustainable in view of the conclusion just 
reached as to the scope of section 149 and 
the decision cited, which proceeds mainly 
on the application of section 11, Court 
Fees Act, above referred to, merely mentions 
the combination of the two sections as a 
possible ground of decision and appears 
irreconcilable on this point with the judg¬ 
ment of the same learned Judge in Budhau 
Shah v. S it a Nath Shah (5). All attempts to 
support the power of the Court acting under 
section 11 to extend time failing, whether they 
are made directly with reference to it or 
indirectly with reference to other pro¬ 
visions, the absence of reference to such a 
power from the section must be decisive 
against its possession by the Court of 
first instance and, therefore, against its 
possession by the Appellate Court. The 
former can, no doubt, after the proper 
procedure has been followed, review its 
order fixing a time for payment and 
fix an enlarged- time for appropriate 
reasons. But that, is not material in the 
present connection. The conclusion must 
be against 1st respondent, that, the portion 
of the lower Appellate Court’s order extend¬ 
ing time for payment was bej r ond its powers 
and must be set aside. Appeal against Order 
No. 114 is allowed to this extent, but is 
dismissed in other respect. 

Appeal against Order No. 24 is argued 
against the decisions of the lower Appellate 
Court and District Munsif in Appeal Suit 
No. 432 of 1912 and Execution Petition No. 
228 of 1910, allowing 1st respondent to 
recover 14 lots of pnnja land as covered by 
the decree under execution. It is urged that 
they are not covered by it and that the order 
for delivery is in effect an addition to it. 
The facts are that the decree, which incorpo¬ 
rated the plaint schedules, awarded to 1st 
respondent a share in 1st defendant’s share of 


the samudayanis proportinate to other specified 
land. No doubt there should, in accordance 
with the civil revision petition then in 
force, have been a preliminary and afterwards 
a final decree, the latter including a definite 
scheme for division dealing with each item of 
property. But there was in fact, in accordance 
with a very common practice only, one decree 
and the actual division was left to be made in 
execution. These lots, it is not disputed, 
are what 1st defendant'obtained in a division 
of samndayams made among the villagers 
independently of this litigation, and there is 
mi foundation for the contention that they 
either are not liable to division or are not 
included in the property, held in the 
decree to be liable to it. There is, there¬ 
fore, no reason for interference on this 
point. 

The memorandum of objections in thisappeal 
is argued, first , on the ground that the lower 
.Appellate Court failed to consider certain 
evidence, Exhibits B and C, in estimating 
the profits. It is not to be assumed that it 
did not consider it, because it did not refer 
to it explicitly ; and it had good reason for 
not so referring to it, since as the District 
Munsif held it was open to objection. 

Xe.rt, it is contended that the lower Appel¬ 
late Court should have accepted the rate at 
which the District Munsif allowed profits 
and not limited the rate to that claimed 
in the plaint, because the claim 
was not made in the plaint approximate¬ 
ly, but at an actual figure which should 
have been awarded with reference to 
Baboojan Jha v. Byjnath Butt Jha (6) The 
answer is, firstly , that, though the language 
of the plaint is not clear and it included no 
offer to pay Court-fee on any amount 
eventually to be ascertained, the references 
in it to profits, which are evidently estimated 
at a round figure, are not clearly anything 
but approximate. And, secondly , the autho¬ 
rity relied on has been superseded by Gauri 
Prosad Koondoo v. Reily (7), under which 
the specification of an amount in the plaint can 
be used only as evidence against the plaintiff, 
and not as limiting the amount which can be 
awarded. Sooriah Roic v. Cciaghary Boochiah 

(8) has also been cited by 1st appellant and 

(G) GC. 472: 7 C. L. R. 532; 5 Ind. Jnr. 413; 4 
Shome L. R. 94. 

(7) 9 C. 112: 12 0. L. R. 41. 

(*) 2 M. I. A. 113; 5 W. R. (P. C.) 127; 1 Sulli. 
P. C. J. 91; 1 fc5ar. P. G. J. 159; 18 E.R. 244. 


(5) 7 Ind. Cas. 578; 13 0. L. J. 78. 
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is no doubt a decision of the Privy Council. 
But tlie portion thereof relied on was i ot 
necessary to the disposal of any ground of 
appeal and their Lordships did not commit 
themselves to any approval of the course 
taken by the lower Court. Instances are, 
moreover, referred to in the last Calcutta 
judgment cited, in which the contrary course 
was followed. In these circumstances the 
lower Appellate Court's conclusion on this 
point cannot be sustained. 

Appeal against Order No. 24 is accordingly 
dismissed with costs, and the memorandum is 
allowed to the extent that past profits will 
be awarded at the rate fixed by the lower 
Appellate Court for future profits. The 
lower Appellate Court's order for proportion¬ 
ate costs before it will stand. There will 
be proportionate costs in this Court. The 
additional Court-fee on the amount of profits 
now ascertained must be paid within one 
month from this date. 

Tvaiui, J.— I have read the judgment 
prepared by my learned brother. 1 agree 
that there was no dismissal of the plaintiff's 
suit as to mesne profits. 

With reference to the question whether 
the lower Appellate Court had power to 
extend the time for payment of the Court-fee 
on the mesne profits as ascertained by itself, 
I see no way out of the reasoning of my 
learned brother showing that the lower 
Appellate Court can have no power to 
extend the time or to fix it on the basis of its 
own decree. The result is no doubt anoma¬ 
lous; but it is brought about in part 
by the anomalous nature and history 
of the proceedings and as my learned 
brother points out, the Court of first instance 
ran, after the propel procedure has been 
followed, review its order fixing a time for 
payment and fix an enlarged time. 

I have nothing to add to the other points 
mentioned in my learned brother's judgment. 
I entirely agree with the orders lie proposes 
and his reasons. 

Appeal par/lit allutred. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 290S of 1913. 

January 26, 1915. 

rresent: —Mr. Justice N. Chatterjea and 

Mr. Justice Greaves. 

KSHIROD CHANDRA GHOSE — 
Defendant—Appellant 


versus 


SRISH CHANDRA GHOSE 


AND OTHERS— 


Plaintiffs—Respondents. 

(irant— Iliyht of way — Enjoyment for over 70 years 

— Presumption— Limitation Act (IX of 1908), s. 26 

application of—Grant or I ryot origin. 


The enjoyment of I lie l ight of way for a period of 
over TO years is evidence which would lead a Court 
to refer siuh enjoyment to a grant or other le«nl 
origin. p. 89o, col. 1.] 


U here the plaintiffs did not state in the plaint that 
they claimed the way under any kind of grant, nor 
did they state that they claimed it under section 26 
of the Limitation Act, the defendant is not prejudiced, 
regard being had to the facts proved raising a pre¬ 
sumption of grant or other legal origin, fp. 895 
col. I.! 


Appeal against the decree of the Sub- 
Judge, second Court of Chittagong, dated the 
7th of July 1913, atUrniing that of the 
Munsif, Additional Court, at Hathazari, 
dated the 4th of April 1912. 

Balms Mult ini. Multan Chakrararti and 
Khitish Chandra Sen, for the Appellant. 

Balm IK Tj. Kashjir , for the Respondents. 

• 

Jl DGMKNT.—This appeal arises out of 
a suit for establishment of a right of way 
and for other reliefs. 

The plaintiffs alleged that they and their 
predecessors before them bad enjoyed the right 
of way peaceably, openly, ns of right and 
without interruption for about a hundred 
years, and prayed for establishment of their 
ancestral right of way, “a right by 

possession for a period over the period of 
limitation, or a right of easement by user 
and necessity." 

The defendants pleaded inter alia that 

the plaintiffs lmd no right of way. The 

Court of first instance held that the 
pathway beyond 3 cubits in width had 

been obstructed for seven years before the suit 
and apparently treating the suit as one 
under section 26 of the Limitation Act, 
held that such portion of the claim must 
bo dismissed, but gave a decree for a right 
ot way to the extent of 3 cubits in width 
in respect of which the plaintiffs had proved 
user within two years of the suit. Both 
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parties appealed to the lower Appellate 
Court and that Court held that the right 
of way had been in existence from 1 839 and 
that the same clearly proved a right by 
grant or otherwise an ancient right of way 
for the plaintiffs in the disputed land, and 
a right independently of the right by user 
or easement right given by the Limitation 
Act' 1 and that the “plaintiffs’ right was not 
dependent on the evidence of 20 years’ 
user and user within two years of the suit,” 
and accordingly decreed the appeal of the 
plaintiffs. 

The defendant has appealed to this Court 
and it has been contended on his behalf, 
that the plaintiffs having claimed a pres¬ 
criptive right of way, the Court of Appeal 
below is wrong in giving them a decree 
on the' basis of a “grant or ancient right,” 
that the defendant had no opportunity of 
meeting a case of grant which was not set 
up in the pleadings, nor raised in the issues, 
and that as such, lie was prejudiced. 

Now, the evidence adduced by the 
plaintiffs showed the enjoyment of the 
right since 1839 i. e , for a period of over 
70 years. The Court of Appeal below, there¬ 
fore, was right in referring such long 
enjoyment to a legal origin and in pre¬ 
suming a grant. The only question is 
whether the plaintiffs were prejudiced. No 
doubt, in claiming a right of way the 
plaintiff should state whether he claims 
the right by prescription, or grant, or in 
any other way and the defendant should 
know by which title the plaintiff claims 
the right, as otherwise he might be seriously 
embarrassed. 

In the present case the plaintiffs, it is 
true, did not in the plaint state that they 
claimed the way under any kind of grant 
but neither did they state that they claimed 
it under section 26 of the Limitation Act. 
Though the particulars set out are those 
which are required for establishing a right 
under the statute, the facts, which if proved 
would raise a presumption of grant or 
other legal origin, were also stated in 
the plaint. The issue raised, viz., whether 
the plaintiffs had any right of easement, 
was sufficiently wide and the plaintiffs 
adduced evidence to show that they had 
been in enjoyment of the right for about 
70 years—evidence which would lead a 
Court to refer such enjoyment to a 


grant or other legal origin. The defend¬ 
ant had, therefore, notice of such a claim 
before adducing his evidence, and it 
does not appear that he complained before 
the lower Appellate Court that he had been 
taken by surprise. The plaintiffs adduced 
documentary evidence, which in the opinion 
of the Subordinate Judge was 'unimpeach¬ 
able” and extending over 70 years. We 
are not statished, having regard to all the 
circumstances of the case, that the defendant 
has really been prejudiced. 

The appeal is dismissed but we make 
no order as to costs. 

Appeal dis»iissed 


MADRAS HIGH COURT. 

Second Civil Appeal No. 14 of 1914. 

January 5, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

MOIDEENSA ROWTHEN and another — 
Defedndants Nos. 1 and 2— Appellants 

versus 

MAHAMMAD KASIM ROWTHEN— 
Plaintiff, and others—Defendants Nos. 3 

to 8—Respondents. 

Muhammadan Lair — Inheritance—Suit by one heir 
against another for his share of property of deceased 
—Partial partition , principle of~Proper mode of relief. 

Under Muhammadan Law the estate of a deceased 
person devolves on his death on his heirs, each 
of whom becomes entitled to his definite fraction 
of every part of the estate. Therefore a suit in 
which one heir claims to receive his share of the 
property of the deceased from another heir is not 
a suit for “partial partition,” as understood in 
Hindu Law. Such a suit is legally maintainable though 
it ought, as a rule, to take the form of a suit 
for the administration of the estate of the deceased 
[p. 896, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge of Nega- 
patam in Appeal Suit No. 732 of 1910, 
preferred against that of the Court of 
the District Munsif of Negapatam in Original 
Suit No. 26 of 1909. 

Mr. G. S. liamaehandra Aiyar , for the 
Appellant. 

Mr. S. Gapalasicami Aiyangar , for the Re¬ 
spondents. 

JUDGMENT.—The only point argued 
before us is that in the suit, out of which 
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(hr* prosent appeal arise.-, all the property 
( ,f the deceased Shaik Farid should he pnr- 
titioncd ami that, therefore, the 1st and 2nd 
defendants (who are the appellants before 
ns) should be given a share in the properties 
belonging 1 to Shaik Farid in the hands of the 
Ih’d defendant. This point was, however, 
not taken m the lowei C ourts. ^ hat the* 
appellants eontendeil there was that the suit 
should he dismissed altogether, on the ground 
that the pi iintiff prayeil for what has been 
referred to as partial partition. That expression, 
when applied to parties governed by Muham¬ 
madan haw. is misleading. In the ease of 
Mussulmans what would be a partitionsuit.it 
the parties were Hindus, ought olten to 
take the form of a suit for the administra¬ 
tion of the estate of a deeeased person. In 
the present ease the suit would undoubtedly 
have boon better framed, had it asked for 
administration ; and had the appellants 
asked the lower Court, as they now ask, 
that tin* plaintiffs suit should he treated as 
s u e h and that consequently one of the 
questions to be decided was what estate 
was left by the deeeased, our decision might 
have been different or based on different 
grounds. Hut in the stale of circumstances 
with which we have to deal we must only 
consider: 

(1) Whether the suit as framed by the 
plaintiff was maintainable. 

(2) Whether the appellants contention 
taken in second appeal for the first 
time ought to prevail, or whether the balance 
of convenience points against the appel¬ 
lants. 

With reference to tin* first point, it need 
only be stated that under Muhammadan 
Daw the estate of a deceased person devolves 
on his death on his heirs and each of the 
heirs becomes entitled to his definite f raction of 
every part of the estate. It is, therefore, 
futile to describe a suit in which one heir 
claims to receive his share of the property 
of the deceased from another heir as a 
suit lor partial partition and to say that, 
therefore*, the suit is not. maintainable. 
Doth the tcrminolugy and the principles of 
the Hindu Law are in mu ]i a ease inap¬ 
plicable. This point must be kept distinct 
from the questions that may arise when 
*> n heir claims his share of the property 
of the dec eased, ami w hen he in reality 
ought to institute a. suit for administration 
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he asks for what is styled 'partial 
partition/ In such a case it would be a 
question for the Court whether in order to 
avoid multiplicity of suits the plea of any 
defendants ought not to be given effect to 
in order that the* whole estate of the 
deeeased should Vie administered and in 
due administraion should be partitioned for 
once. Hut the question cannot permit of 
a hard and fast rule to govern all circum¬ 
stances. It is enough for the present purposes 
to say that the suit as filed was maintainable 
and that there was no consideration put 
forward by the 1st and 2nd defendants in the 
lower Courts which the lower Courts decided 
wrongly. 

On the second point also we think the 
decision must In* against the appellants. 
The stage at which they have taken up 
the only contention which they could 
take up with any reason, makes it neces¬ 
sary to consider whether there would he 
any useful purpose served in allowing 
matters in dispute to l»e raised and deter¬ 
mined in tin* present proceedings, turning 
them into a number of suits of the same 
nature as the suits instituted l>y the 
plaintiff, or whether the 1st and 2nd 
defendants should be referred to a fresh 
suit in which the estate of the deceased 
should he completely administered. We are 
of opinion that the latter alternative would 
be more suitable. 

The appeal is dismissed with costs. 

. 1 ppeal dis>missed. 


ALLAHABAD HIGH COURT. 

First Civil, Appear No. 148 of 1913, 

January 13, 1915. 

1'rest*at :—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerjee, Kt. 
RKNKA and another—Defendants— 

A ITEM.ANTS 


versus 

13 HO LA NATH —Plaintiff, NANNHU 

MAL an i* others—Defendants— 



•'state. 


Respondents. 


/. -in.?» m* 

right of. to aval 


in possession of hnsbittid's 

with the estate — Reversioner, 


via lit of. 

* • 

A Hindu widow i> entitled to remain in possession 
ot her husband's estate during her life-tiuio wul si'® 
is not liable to account to anv one. She is also 
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entitled to give the property to any one she likes 
to enure so long as she lives, and she need ask for no 
rent or other compensation for wh it she has done. 

[p 897, col. 2.] 

*13ut where she alienates or deals with the property 
to the prejudice of the reversioners in a way not 
authorized by law, the reversioners are entitled to 
bring a suit for declaration that the act of the 
widow shall not prejudice the reversioners, [p. t97, 
col. 2.] 

First appeal from a decree of tl.e 
Additional Subordinate Judge of Aligarh, 
dated the 25tli of March 1913. 

The Hon’ble Dr. Sundar Lai and Munshi 
Gulzari Lai , for the Appellant. 

Mr. B. E. O'Conor and Pandit Shiam 
Krishna Bar , for the Respondents. 

i JUDGMENT.—In the suit out of which 
this appeal arises the plaintiff is the alleged 
reversioner to the estate of one Sewa Ram, 
upon the death of his widow, Musammat 
Renka, the defendant of the first party. 
The defendants of the second party are 
alleged to be the nephews of the Musammat 
on whom she has conferred certain benefits 
as tenants. The defendant of the third 
party is a lessee from the defendant of the 
fir.it party. The defendants of the fourth 
party are other reversioners, who apparently 
do not join in the suit. The claim seems 
to us a most extraordinary one. The 
plaintiff alleges that a large amount of 
property has been given to Jwala Prasad 
and his brother as their agricultural holding 
at a very low rent. It is also alleged that 
the lease granted by the Musammat is at 
a low rent and that a premium was taken. 
Faragraph 9 states that Rs. 600 or Rs. 700 
per annum would be quite sufficient for the 
expenses of the Musammat and that the 
rest of the income of the property should 
be accumulated. The plaintiff then prays 
that he himself should be appointed manager 
during the life-time of the widow, but 
failing this, the Court should appoint some 
other person as Receiver; that the lease in 
favour of the defendant No. 3 should be 
declared absolutely null and void; that 
failing this, the plaintiff may be declared 
entitled to the property comprised in the 
lease by way of pre-emption; and lastly, 
that aii injunction should be granted against 
the defendants. 

The Court below has made a decree 
appointing a Receiver over the property. 
In our opinion the plaintiff has entirely 


misconceived his rights and the Court below 
has granted him relief to which he is in 
no way entitled. A Hindu widow is entitled 
to remain in possession of her husband’s 
estate during her life-time and she is not 
liable to account to any one. Of course, 
she can he restrained from committing 
wilful waste where it is clearly and distinctly 
proved that she has been guilty of such 
action. A Hindu widow is entitled to give 
the property to anyone she likes to enure 
so long as she lives, and she need ask for 
no rent or other compensation for what 
she has done. She is clearly entitled to 
grant a lease and to take a premium provided 
that that lease is not to last longer than 
the term of her own life. If a blindu 
widow alienates or deals with the property 
to the prejudice of the reversioners in a 
way not authorized by law, tlie reversioners 
are entitled to bring a suit for a declaratiou 
that the acts of the widow shall not 
prejudice the reversioners. In our opinion 
in the present case no acts of any kind 
were proved which would in any way justify 
the Court in taking away the life-estate 
of the widow and appointing a Receiver. 
The widow is entitled to spend as she 
thinks best the entire income of the estate 
during her life-time. 

We must set aside the decree of the 
Court below and dismiss the plaintiff's suit 
with costs in all Courts. If the Receiver 
has taken possession, lie should forthwith 
file and verify his final account in the 
Court below and when the same has been 
accepted by the Court below he will be 
at once discharged. 

Objections have been filed by the respondent 
upon which there was a deficiency in Court- 
fee which has not been made good though 
time has been allowed. These objections 
are, therefore, rejected with costs. 

Appeal allowed. 




INDIAN CASES. 


[1916 


RANGAYYA NAIDU V. CHINNASAMY IYER. 


MAHARAJ BAHADUR SINGH V. SURENDRA K A RAIN SINGH. 


MADRAS HIGH COURT. 

First Civil Appear No. 18 of 1913. 

January 20, 1915. 

Present :—Sir John Edward Power Wallis, 
Kf., Chief Justice, and Mr. Justice Hannay. 
C. RANGAYYA NAIDU —Defendant 

No. 3—Appellant 


versus 

CHINNASAMY IYER and others— 

Plai miffs—Respon dents. 

Civil Proved are Code {Art I'o/1908), *. 92— Alienee 
of trust property, whether necessary party to a smt 
under s. 92 — Decree for possession or declaration , 
whether should be given as against him. 

An alienee of trust property is not a necessary 
party to a suit under section 92 of the Code of 
Civil Procedure and no relief cither for declaration 
or possession should he given as against him. 


Asa in Rayhavulu Hetty v. PeUati Sitamma, 25 Iml. 
Cas. 794; 10 M. L. T. 1?8 : (1914) M. W. N. 692; 27 M. 
L. J. 200, followed. 

Appeal against tlie decree of the District 
Court of Chingleput, in Original Suit No. 
22 of 1911. 

Mr. T. If. Pam a Chandrier , for the Ap¬ 
pellant. 

Messrs. P. M. Srinicns i Aigangar and X. S. 
Pangasaicmtf Aigangar, for the Respondents. 

JUDGMENT.—This is a suit under 
section 92 of the Code of the Civil Pro¬ 
cedure in which the appellant has been 
joined as an alienee of the trust property 
and a declaration and decree for possses- 
sion have been given against him. Accord¬ 
ing to the recent decision in Asam Paghantlu 
Sett]i v. Pelluti Sitamma (1), it is not 
competent to Hie Court to grant these 
reliefs against an alienee in a suit under 
section 92 of the Code of Civil Procedure. 
The appeal must be allowed and the decree 
varied by dismissing the suit as against 
the 3rd defendant with costs throughout. 

We are not prepared to interfere with 
the discretion exercised by the District 

Judge in not removing the 2nd defend¬ 
ant 


The 


memorandum of objections is dis¬ 
missed with costs. 

Apptal allowed] Sad dismissed. 

s.mfX. fj £ 10 M - u T - 1TS; (19U > M - 


CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 138, 158, 159 and 

160 of 1911. 

July 8, 1914. 

Present: —Mr. Justice D. Chattel jee and 

Mr. Justice Walmsley. 

MAHARAJ BAHADUR SINGH and 
others—Appellants 

7/ C 

In No! 138 of 1911. 

SURENDRA NARA1N SINGH and others 

— Respondents 
In No. 158 of 1911 
CHATRAPAT SINGH and others— 

Respondents 

In No>. 159 and 160 of 1911 
Mr. A. H. FORBES and tuers—Respondents. 

Lis pendens, doctrine ot\ scope of—Civil Procedure 
Code {Act XIV of 1882J, w. 248, 313— Not ire— Sale- 
Auction purchase by executor of deceased judgment - 
debtor—Personal capacity , application in. 

The doctrine of lis pendens rests on the principle 
that the law does not allow litigant parties to give 
to otlnrs, ponding the litigation, rights over the 
property in dispute so as to prejudice the opposite 
party, [|>. 900, col. l.j 

Bellamy v. Sabine , 0^*57) 1 Do G. & .T; 566; 26 L. 

J. Ch. 797; 3.Tur. (x. s.) 943; 6 W. U. lj 44 E. R. 
842; 118 R. It. 228 and 'Wig rum v. Buckley , (1894) 3 
Ch. *183; G3 L. J. Ch. 689; 7 R. 469; 71 L. T. 287; 43 

W. It. 147, referred to. 

The doctrine of Us i>e miens applies to sales in 
invitum. fp. 900, col. l.j 

Rndhainadliub Haidar v. Manohuv Mukerji, 15 C. 

756; 15 I. A. 97; 12 I ml. Jnr. 297; 5 Sar. P. C. J. 211; 
Moti Lai v. Kurrabuldin , 25 C. 179; 24 I. A. 170; 1 C. 
W. N. 639, Dina Xath v. Shama Bibi , 28 C. 23, re¬ 
ferred to. 

Non-service of notice under section 248 of the Code 
of Civil Procedure of 1882 vitiates the sale. [p. 901, 
col. l.j 

Hayhunnth Das v. Sundae Das , 24 Ind. Cas. 304; 18 
C. W. N. 1058; 1 L. W. 567: 27 M. L. J. 150; 16 M.L. 
T. 353; (1914) M. W. N. 147 (P. C.); 16 Bom. L. R. 
814; 20 C. L. ,1. 555; 13 A. L. J. 164; 42 C. 72, followed. 

Copal Chundcr Chattcrjcc v. Cunamoni Dasi, 20 C. 
370. referred to. 

Malkarjun v. Xarlutri , 27 T. A. 2^6; 25 B 337; 5 C. W. 
N. 10: 10 M. Ij. J. 368; 2 Bom. L. R. 927, distinguished. 

Where an auction-purchase is made by an executor 
of the deceased judgment-debtor in his personal capacity, 
he should not be debarred from applying under 
section 313 of the Code of Civil Procedure of 18S2 
in this capacity, [p. 901, col. l.j 

Appeals against the orders of the District 
Judge of Purnea, dated the 16th February 1911. 

Dr. Pash liehari Ghose and Babu Sural 
Kumar Mitra, for the Appellant. 

Babu Golap Chandra Sarkar , Dr. Dicarlca 
Xath M it ter, Mr. (7. Sarkar ,, Babu Jogendra 
Xath Moolxcrjcc and Mr. Muhammad Mustafa 
Jihan , for the Respondents. 


Vol. XXVIII] 


IXDIAX cases. 



M Ail All A J BAHADUR SINGH l\ SURENDRA NAKAIN SINGH. 


JUDGMENT.—These four appeals arise 
out of four applications to set aside a sale 
in execution of a decree, three under sec¬ 
tion 311 and one under section 313 of the 
Civil Procedure Code. 

A sliort narrative of the facts, which are 
a little complicated, may help a clear con¬ 
ception of the question raised in these 
appeals. 

Roy Dlianpat Singh Bahadur was the 
zemindar of perganah Hawaii in the District 
of Purneali and his nephew, Babu Chhatra- 
pat Singh, held a patni of a property named 
Saifgunj in this perganah. Dlianpat sold his 
zemindari interest in this perganah to one 
Bhagwanbati Chowdhrani in June 1893, and 
then brought a suit against Chhatrapat for 
the arrears of the patni rent that had 
accrued due prior to the said sale and ulti¬ 
mately obtained a decree on the 10th of 
July 1896. On the 12th of July 1896 

Dhanpat assigned all his properties includ¬ 
ing this decree to certain trustees for the 
payment of his debts and died in September 
following. The trustees applied for the 
execution of the decree and on the objection 
of Chhatrapat, Maharaj Bahadur, the heir- 
at-law of Dhanpat, was added as a party to 
the execution. 

In tie meantime Chhatrapat did not pay 
the patni rent and Bhagwanbati put up the 
patni to sale under Regulation VIII of 1819. 
Mr. A. H. Forbes, who was the executor to 
the estate of his deceased father, A. J. Forbes, 
who was a dur-patnidar under Chhatrapat, 
deposited the arears under section 13 (l) 

of the Regulation for saving the dnrpatni 
interest from the effect of the sale and 
obtained possession as mortgagee under the 
provisions 'of that section. 

Chhatrapat’s interest in the patni was then 
sold in execution of a money decree and 
purchased by Surendra Narain Singh on 
the 1st of September 1902. 

The trustees took out a second execution 
in 1901 and Surendra Narain objected on 
the ground that thepctf??i could not be sold as 
the decree was a money decree. This 
objection was rejected and the patni was 
fixed for sale on the 10th of November 1901. 

Mr. A. H. Forbes tried to avert the sale 
but was unsuccessful, and Surendra’s suit 
for the same purpose was dismissed up to 


the High Court. On the 9th of July 1906> 
A. H. Forbes instituted a regular suit fo r 
a declaration that the decree under execu¬ 
tion was not a rent decree and for a perpetual 
injunction upon the decree-holders not to 
execute the same against the patni mehal. 
This suit was decreed by the first Court, 
but dismissed by the High Court which 
held that the decree was a rent decree 
and could be executed as such. This was on 
the 8th of April 1908. Forbes applied for 
leave to appeal to the Privy Council and 
the trustees applied for the sale of the 
patni mehal on the 9th May 190 B, and 
they impleaded Chhatrapat alone as judgment- 
debtor. The leave to appeal to the Privy 
Council was granted on the 30th June 
1908. The property was sold on the 6th 
July 1908 and was purchased by Mr. 
A. H. Forbes in his personal capacity for 
Rs. 61,200. 

For setting aside this sale one applica¬ 
tion under section 311 was made by Surendra 
Narain and his case was numbered as 665 
of 190S and has given rise to Appeal No. 138 
of 1911 in this Court, and another applica¬ 
tion under seetion 311 was made by Chhatrapat; 
his case was numbered as No. 16 of 1909 
and has given rise to Appeal No. 158. A third 
application under section 311 was made by 
Mr. A. H. Forbes as executor to the estate 
of his deceased father. This was case No. 
17 of 1939, in the Court below and has given 
rise to Appeal No. 160. 

Mr. A. H. Forbes in his personal capacity 
as the auction-purchaser of the mehal 
made an application under section 
313 of the Civil Procedure Code, on the 
ground that the judgment-debtor had no 
saleable interest at the time of his purchase. 
His case was numbered as 18 of 1909 and 
has given rise to Appeal No. 159 of 1911 in 
this Court. These four cases were tried 
together by the District Judge of Purnea who 
has allowed all of them. 

These appeals are by the decree-holders. 

It has been contended on their behalf 
that tbe Court below has erred in setting 
aside the sale on the ground of non-sevviec 
of notice on Chhatrapat because 

(a) the application for execution was a 
continuation of the previous application and, 
therefore, no fresh notice was necessary; 
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C lilitrapat had no subsisting interest 
in < 1 1 o propeityand no notice was necessary; 

Chhatrapat actually appeared in the 
case and, therefore, no notice was necessary; 

{'!) notice was practically served on his 

am-muklttnr Sokilal and he must have known 
of it: 

(' ) Surendra was not entitled to notice as 
he purchased pendente life. 

Second/y, it was argued that notice or no 
notice the sale could not be set aside un¬ 
less the applicant could make out substantial 
injury. 

V/ 'unity ,that at the time of the sale there was 
a subsisting decree of the High Court declaring 
that the decree was a decree for rent for w hich 
the tenure was liable ; the subsequent reversal 
of the decree by the Privy Council cannot 
invalidate the sale. 

1'tifrr/hfri, that Forbes could not be allowed 
to take two inconsistent positions; when lie 
applied under section dll he did so on the 
basis of the judgment debtor having some 
intrust, lie could not at the same time say 

under section did that the judgment-debtor 
bad no interest. 

llie learned \akil for the respondents 
contends that it is not necessary to go into 
the question of notice and other questions 
raised by the appellants, as the doctrine of 
h * Pemleus furnishes a complete defence of 
Hie order made by the lower Court. This 
argument is based on the judgment passed 
by (lie Privy Council in the appeal of 
.Mr. Forbes on the 4th of '.March 1914 more 
than three years after the judgment under 
appeal m this case. The sale took place 

July lbOtS pending the appeal 
to the Privy Council. The doctrine of lis 

rests on the principle that the 
law does not allow litigant parties to give 
to others ponding the litigation rights over 
tbe property in dispute so as to prejudice 
the opposite party: IMIarnyv. Sabine ( 1 ) 

I ,gnnn v. Hackle,, {■>). ami it is now settled 
that, this doctrine applies to sales in inrilnni 
b‘ailli(linii(l/i,(b llablar v. Manahnr] 
Maker.!, (.1), Mali La! v. Karrabnldiu ( [), 

,V’VS Ch. 797; ti Jar. 

t • • / * . u. 1; -14 Iv R. M 1 >. ] gs Ji. |» .»., s 

T ^r .} L ,S<J ^ '* c h * 015 L - Ch. GSD; 7 K 4(jq. 7. 

b. J. 2*7; 43 W. It 147 ’ 1 

p. ( u.V lu. 750: 15 ’■ *’ 07i 12 Ind - J "‘-- 2Ws 5 Sar. 

(P -5 C. 170; 111 I. A. 170; 1 c. W. X. 039. 
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fhnnmith G/mse v. Shama Bibi (5). The 
property in dispute was the patni in which 
the plaintiff had substantial rights ; the 
object of the suit was to restrain the appel¬ 
lants from selling this property in execu¬ 
tion of their decree of July 1896 and the 
appellants brought about the sale pending 
the appeal to the Privy Council, which 
ultimately held that the plaintiff’s suit ought 
to have been decreed. We think that the 
facts are sufficient to attract the application 
of the doctrine of Us pendens and the act of 
the appellants in bringing about the sale 
cannot prejudice the plaintiff and make the 
judgment of the Privy Council nugatory. 

1 be learned \ akil for the appellants con¬ 
tends that the principle of I is pendens does 
not apply, as the Its pendens is the very suit in 
which the decree in pursuance of which 
the sale took place was passed; and he 
relies on the case of Shir Ltd Bhagican 
v. S/nnnldri ] y rr,snd Par rati Shankar (6). 
Lbe decree, however, in execution of which 
the sale took place was not the decree 
under appeal to the Privy Council. The 
sale took place under the decree of July 
and the Its pendens was the suit of 
July 1906. The decree of the High Court, 
which was under appeal to the Privy 
Council, only held that the decree of July 1896 
was a rent decree and was not the decree 
under which the sale took place. The 
Bombay case, therefore, does not help the 

appellants and no other case is relied on 
in their favour. 

In this view of the case it is not neces¬ 
sary to decide the grounds urged by the 
learned \ ak> 1 for the appellants. As the 
r j l5e » however, may not terminate in this 
t ourt, we may shortly express our views 
on the said grounds. Supposing that the 
application for execution made on the 9th 
May 190b was one for the continuation or 
restoration of the previous application, it is 
not shown that it was within one year of 
the last order passed on that application; 

the issue of a notice was, therefore, neces¬ 
sary. 

H is true that 13abtt Chhatrapat Singh 
had no subsisting interest but, the appel¬ 
lants chose to treat him alone as the 


(») 28 C. 
(G) 20 B. 


2* 4 C. W. N. 740. 

7 Bom. L. K. 5tro. 


INDIAN CASES. 


001 


Vol. XXVIII] 

BHARAT INDCT V. GOBARDHAN DAS. 


Judgment-debtor and were, therefore, bound 
o serve him with notice. It has not been 
s hown that he appeared in this case and 
there is nothing to show that Soki Lai 
was authorised to receive any notice for 
him. As regards Surendra his title suit 
had been dismissed by the High Court and 
the appellants were not willing to treat 
him as the legal representative of Chhatrapat 
and did not want to execute the decree 
against him; they were not, therefore, 
bound to issue notice upon him. It has 
been contended, however, that the non¬ 
service of notice under section 248 was a 
mere irregularity and as no substantial 
injury is found to have occurred there was 
no reason for setting aside the sale. Some 
recent cases based on the case of Malhtrjun 
v. Narhari (7) seem to support that con¬ 
tention. See Levenia Ashton v. Madhabmoni 
Dasi (8), Rasaraj Knnai v. Prosonna ICnmar 
Roy (9). The matter, however, was 
before the Privy Council in the case of 
Raghnnath Das\. Sunday Das( 10) (Privy Coun¬ 
cil Appeal No. 20 of 1912, decided on the 18th 
of May 1914) and their Lordships approved of 
the decision of this Court in Gopal Chnnder 

Chatterjeev.GunamomVasi (11) and distin¬ 
guished the case of Malkarjun v. Narliari (7) 
as one in which notice had been actually 
served on a person whom the Court then held 
to be the legal representative. The learned 
District Judge was, therefore, right in holding 
thatthe non service of the notice under section 
248 vitiated the sale. 

The previous consideration disposes of the 
second and the third grounds. 

As regards the fourth ground the auction- 
purchase was made by Mr. Forbes in his per¬ 
sonal capacity and we do not think that 
he should be debarred from applying under 
section 313 of the Civil Procedure Code in 
this capacity. He had tried his best to 
prevent the sale in order to protect the 
interests that he had as the executor of 


(7) 25 B. 337; 27 I. A. 216; 5 C. W. N. 10; 10 M. L. 
J. 368; 2 Bom. L. R. 927. 

(8) 5 Ind. Cas. 390; 14 C. W. N. 560; 11 C. L. J. 
489 

,9) 15 Ind. Cas. 506; 40 C. 45. 

(10) 24 Ind. Cas. 304; 18 C. W. N. 1058; 1 L. W. 
567; 27 M. L. J. 150; 16 M. L. T. 353; (1914) M. W. 
N. 147; 16 Bom. L. R. 814; 20 C. L. J. 555; 13 A. L. J. 
154; 42 C. 72. 

(11) 20 C. 370, 


his father and when all Ids efforts failed 
he made the purchase in reliance on the 
decree of the High Court. That decree has 
now been set aside and he should not be 
a loser because the appellants insisted upon 
a sale which has been interdicted by the 

decree of the Privy Council 

In this view of the case the appeals are 
all dismissed with costs live gold molinrs m 

each case. . 

Appeals ihsinissoit• 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 279 op 1913. 

March 17, 1915. 

Present : — Sir Henry Richards, Kt., Chief 
Justice and Mr. Justice Piggott. 
BHARAT INDU and others—Plaintiffs— 

Appellants 
versus 

GOBARDHAN DAS and others— 

Defendants—Respondents. 

Mortgage—Equity of redemption , purchaser of, liability 
of —Attachment of equity of redemption^ effect of. 

H executed a mortgage in favour of (f in 189S. B 
had a decree against H in execution of which he 
attached the equity of redemption of H in that mort¬ 
gage in 1907 and purchased it himself in 1911. hi 
Hie meantime a suit had been brought under the 
foot of tlie mortgage of 1.89S and a compromise 

decree was passed in 1910: 

][>ld, that in a redemption suit brought by B 
against (l, the former was bound to pay the amount 
decreed in favour of the mortgagee under the 
decree of 1910 and that the attachment of the 
equity of redemption in 1997 had no effect in 
determining the amount which B had to pav to the 
mortgagee at the time of the redemption, [p. 904, 
c r jl 1.1 

Ssmbler —An attachment of a property does not confer 
an estate. It merely operates to keep the property 
in the enstodv of the law until such time as a sale 
can be had to' satisfy the decree by virtue of which 
the attachment is issued, [p. 903, col. 2; p.994. col. l.J 

First appeal from the decree of the 

Subordinate Judge of Bareilly, dated the 1st 

May 1913. 

Dr. S. G. Banerji , for the Appellants. 

Mr. L. M. Banerji , for the Respondents. 

JUDGMENT.—This appeal arises out 
a suit in which the plaintiffs claimed 
redeem a mortgage, dated the 18 th 
July 1898, and made by Hakim Wilayet 
Aliin fayour of one Maharaj Gobardhem 


o 

to 

of 
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Dns, tlie principal amount borrowed being 
tbe sum of Rs. 0,000. There is no dispute 
between the parties that the plaintiffs are 
entitled to redeem the mortgage. The 
contest is that the plaintiffs say that they 
are entitled to redeem upon payment of the 
principal sum of Rs. 0,OQ0. whilst on the 
other hand the defendants say that the 
amount due upon their mortgage has been 
duly and finally ascertained by a decree of 
this Court dated the 1st of August DUO. 
This decree ascertains the amount due for 
principal, interest and costs at the sum of 
Rs. 20,2/0-11-0 with future interest at 1 
per cent, per mensem. The defendants con¬ 
tend that the plaintiffs cannot redeem with¬ 
out paying this sum. The Court below 
has decided in favour of the defendants. 

The fa?ts are a little complicated, but 
may nevertheless be slim fly stated. The 
plaintiffs bad another mortgage against 
Hakim W ilnyet Ali affecting other property 
than that now in suit. They sued on foot 
of this mortgage, obtained a decree, sold the 
property and having exhausted their rights 
against the mortgage security, they applied 
for a decree under section 0!) of the Transfer 
of Property Act, so as to etnble them to 
follow the other property of the judgment, 
debtor for the purpose of realising a \ iXV <r Q 
sum still unpaid. This decree they duly 
obtained, and in execution thereof they 
attached the property which it is now sought 
to redeem; and later on, on the 21st of March 
DH1 and the 21st of August PU1, purchas¬ 
ed it themselves. We may mention that 
the attachment was made on the l:>th of 
November DM7, although the actual sale did 
not take place until the dates just mentioned 
In the meantime a suit on foot of the mort¬ 
gage, winch it is now sought to redeem, was 
instituted in February DM!). h j s lh)W 

necessary fora moment to refer to the 

particular nature of the mortgage. On the 
lace of it, it is a possessory mortgage it 
expressly provides that the possession Mum Id 

go aginst interest, that the mortgagee should 

not be accountable for rents and profits and 

' i :; 1 i ;," K ' r f " a,ul ! ho J 

M,,Il . for '"‘'“'vst. ^irm.Kanonuslv 

however, two other dormnents, , m ,nelv 

Ss e^l T | / '" / '" / 'i"’ ' V, ,V 0V,VUU ‘' 1 re- 

h • l,n(, umonts provided that 

the .Norton^or should remain i„ , 

tl ' "K'rt^ee. pavi.n. 
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yearly rent which in fact was equal to 12 
per cent per annum simple interest on the 
principal sum of Rs. (3,000. The mortgage was 
recited and there was a provision that rent in 
an ear should hear interest at the rate of 1 
per cent, per mensem. In the plaint the 
mortgagee set forth that the mortgagors had 
only paid H years' interest, and accordingly 
they claimed that the full principal sum 
was due together with compound interest 
at the rate of 12 per cent, per annum after 
giving credit for the H years in which the 
rent was paid. The defence was thatthere 
was no liability in respect of interest, that 
the mortgagee could only sue for rent under 
the lease, and that this rent was in no way a 
charge on the property, that rent could only 
recovered in the Revenue Court, and that 
consequently the plaintiff was only entitled 
to sell the property to realise the principal 
sum ol Rs. (.5,000. The mortgagees on the 
other hand urged the Court to hold that the 
mortgage, pntta and Jcabith at all represented 
a Single transaction and that the true inten¬ 
tion was that, if the rent, was not paid, it 
should he a charge on the property realisable 
by sale in an ordinary mortgage suit. In 
short, the contention was that, the transaction 
should he regarded as a simple mortgage 
with interest at 12 per cent, per annum. 

1 he Court of first instance decided in 
favour of the defendants and held that the 
plaintiffs wcie only entitled to the principal 
money secured. The plaintiffs appealed, 
again urging that on the proper construction 
ol the three documents they were entitled to 
leuliso the interest as well as the principal. 

1 In' appeal was compromised on the 1st of 
August DD' h The plaintiffs were given a 
toeree tor the amount we have already 
mentioned, which was practically all they 
claimed. It is said that some small sums, 
amounting to a few hundred rupees, were 
given up in respect of ecsts, bat in all other 
it. sports the plaintiffs appeal succeeded as 
the result of the so-called compromise. The 
appellants here contend that, ns against 
t 'em, this compromise decree must be deemed 
l.uululont and collusive. Wo shall assume 
oi a moment (without deciding) that the 
appellants have a right to challenge the 
ulit - v oi this decree on the ground that 
|t was tiaudulei t. Our attention has not 
' ton billed to any direct evidence of 
llUa ’ as we can see, Hakim 
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Wilayat Ali Khan fought the case as best 
lie could at least up to the time of the 
compromise decree. The plaintiffs say that 
the very fact that he made tins com¬ 
promise decree, which was tantamount to 
confessing judgment, at a time "’lien he 
knew that they were creditors for a la ge 
amount, on the face of it stamps the transac¬ 
tion as a fraud as against them, ho doubt 
a good deal might be said for this proposition, 
if it was absolutely clear that Hakim 

Wilayat Ali Khan could have succeeded in 
having the appealof the mortgagees dismissed 
and that he and his advisers knew that they 
had only to prosecute the appeal to attain 
this result. If. we were now called upon 
to decide between the mortgagor and mort¬ 
gagee, we should hold that the mortgagee was 
only entitled to sell the property to realise 
the principal sum of Rs. 6,000, but we think 
that at the time a formidable argument could 
have been put forward in respect of the 
mortgagees’ contention that they were en¬ 
titled to interest as well as principal, based 
upon the decision of this Court m I irst 
Appeal No. 98 of 1907, judgment in 
which case was delivered on the 22nd ot 
December 1908. That was a case rather 
the converse of the present. 1 here had been 
a mortgage, on the face of it usufructuary. 
Simultaneously a lease was made to the 
mortgagor at a rent equivalent to b per cent, 
per annum on the principal money (admitted¬ 
ly far below the actual protits of the proper¬ 
ty) The mortgagor made default in pay¬ 
ment of ,ent and was ejected. Thereupon 
the mortgagee went into possession and 
remained in possession taking all the rents 
and profits. In a suit for redemption the 
mortgagor contended that, inasmuch as the 

mortgagee had received profits which it was 

never intended that he should receive he 
ought to give an account of so much of the 
profits as were in excess of the stipulated 
rent as against the mortgage-debt The 
mortgagee, on the other hand, contended that 

he was entitled to rely on the terms.of the 

mortgage-deed which expressly stated that 
possession was to go against interest and tha 
he was not to be accountable for profits. 
Bench of this Court decided in favour of the 
plaintiffs holding that the mortgagee was 
bound to give an account of the excess 
profits. We merely mention this case as 
Sowing that it might very reasonably have 


been argued that the principle would equally 
apply to the case where the mortgagor re- 
tnained in possession of the mortgaged pro¬ 
perty without paying the rent which lie had 
covenanted to pay. We mean by this that 
the fact that the mortgagor allowed a decree 
to be made against him for the alleged in¬ 
terest as well as the principal does not 
necessarily mean that it was a fraudulent 
transaction. It is consistent with his admit¬ 
ting a debt which he believed that he was 
liable for and against which there was no use 
fighting (paper torn) was before the mort¬ 
gagee's legal rights lie evidently thought he 
could recover the interest when lie left the 
mortgagor in possession without paying rent. 
In our opinion, if it was necessary for the 
appellants in order to sustain their present 
contention to show that the compromise 
decree was fraudulent, they have failed to do 

We have already mentioned that the plaint- 
iffs-appellants purchased the present property 

on the 21st of March 1911 and the 21st of 
August of the same year. If they are in the 
same position as any ordinary auction-pur¬ 
chaser who had attended and purchased at 
the auction sale, then it would seem that 
they are bound by the decree which was 
binding between the mortgagors and the 
mortgagees. In other words, they are only 
entitled to redeem the property upon payment 
of the amount ascertained to be due by the 

decree of the 1st of August 1910 

The appellants, however, contend that by 
virtue of tbeir attachment, dated the 12th 
of November 1907, they were entitled under 
section 91 of the Transfer of Property Act 
to redeem the mortgage. That section provides 
that certain persons, and amongst others a 
judgment-creditor of the mortgagor who has 
obtained execution by attachment of a mort¬ 
gagor's interest in the property, are entitled 
to "redeem or institute a suit for redemption 
of the mortgaged property. The answer to 
this contention is that the plaintiffs at the 
time they instituted the present suit had long 
ceased to occupy the position of creditors 
attaching the mortgagers interest in the 
property. The property had been sold in 
pursuance of the attachment and they them. 
Selves became the purchasers of the equity tf 
redemption, and stood in his shoes. Attach¬ 
ment does not confer an estate. It merely 
operates to keep the property m the custody 
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of the law until such time as a sale can he 
had to satisfy the decree (or decrees) by 
virtue of which the attachment issued. It 
seems to us, therefore, that the plaintiffs by 
purchasing- the equity of redemption could 
place themselves in no higher position than if 
that property had been purchased by a third 
party, and that the mere fact that at some 
time prior to the sale they had got an attach¬ 
ment of the mortgagor’s property, gave them 

no right at the time they instituted the pre¬ 
sent suit. 

In this view we think that the decree of 
the Court below is correct and ought to be 
affirmed. We may point out that we do not 
affirm the finding upon which the decision in 
the Court below proceeds. We may also 
point out that the decision of this Court in 
First Appeal No. 98 of 1907 was reversed by 
their Lordships of the Privy Council in the case 

of^ul bdidfah Khan v. Bashuvat ITtissain U). 

U e dismiss the appeal with costs. "U'e extend 

the time for payment to three months from 
this date. 

Appea/ dism issed. 
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MADRAS HIGH COURT. 

Skcond Civil, Appeal No. 1363 0 f 1913 

October 30, 1911 

Present: Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

JACKL MINKZKS—Pi.aintiit— Appellaxt 

versus 

V IS X K A TRAM A N A K AMT] [[—.Defbm,axt 
T , . , —Respondent. 

Irtnyrr of Property Act (/y „f , SS2) , , 

— ( oil'll/ion II,,,I Irs.scc si,all have 

-A cm,turn in a lease that tin* . , • . 

te M-ansf,.,. |,is lease i, „ U c i..ten,le,V IV he I 

mid is, tlierefore "'i'" 

seen,,,, 10 of 1 lie Transfer of Proper, v \ ',. ”"' U ' r 

An assigns* from such a I,.**.,.. , I t ; 

■V// Mailh-il, Siktlar v v n ! ;"" s "" n.U'hls. 

l’.'mmeshnv Ill„» Si' 7 " ,Slk ' 1 17 V NL’Ii- 

J. 1 SO, foil,,,™!. 11 -C M- | 3 M. 


case 
is 


< 


Hnsarat Mi Khan v. MunimUa | n ,l r ... 

• ^ :i,i ( ' ^ v 


Aswini Kumar Nag, 26 Ind. Cas. 23; 18 C. W N 
1138, distinguished. 

Second appeal against the decree of the 
the District Court of South Canara i n 
Appeal Suit No. 196 of 1912, preferred 
against that of the Court of the 
District Mnnsif of Kundapur, in Original 
Suit No. 351 of 1911. g 

Mr. K. Yegnanarayana A dig a, f or the 
Appellant. 

Mr. A. Snndara Row , for the Respondent 

JUDGMENT. We agree with the observa¬ 
tions of Sir Bhashyam Aiyangar, J i n 
Parameshri v. Vittappa Shanboga (1), ’and 
hold that a stipulation that the lessee shall 
have no right to transfer his interest is 
clearly one intended for the benefit of the 
lessor and it would be unreasonable to 
hold otherwise. If so, section 10 of 
Act of 1882 does not invalidate such a 
condition. Sir Bhashyam, J., dissents from 
the decision in A il Madhah Sikdar v. Karattam 
Sikdar (2) which held differently and we 
do not, therefore, feel pressed with the obser¬ 
vations in Basarat Ali Khan v. Manirulla (3) 
and Promode Ranjan Ghosh v. Aswini Kumar 

which followed the same line of 
reasoning as in Kil Madhaba Sikdar v.Narattam 
Sikdar (2), and which relied on English 
precedents which cannot be safely followed 
m respect of agricultural leases in this 
country. [See Abhakka Shethi v. SeCamma 
(•>) J. 

1 laintiff s title as assignee being invalid, his 
suit was rightly thrown out and we dismiss 
the second appeal with costs. 

Appeal dismissed , 

(1) 26 M. 157; 12 M. L. J. 189. 

(-) 17 C. 826. 

('ll 4U5: 30 °* 74 * 10 0. L. J. 49. 

(B -(> Ind. Cas. 23; 18 C. W. N. 1138. 

(»)2o Ind. Cas. 941; 16 M. h. T. 442; 


X. 915. 


(1914) M. W. 
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ALLAHABAD HIGH COURT. 

Civil Revision' Application No. 1 of 1915. 

March 21, 1915. 

- Present :—Mr. Justice Piggott and 
Mr. Justice Chamier. 

JWALA PERSHAD SAHU— Plaintiff— 

Appellant 

versus 

BTGALRAM MANDWARI— Defendant 

—Respondent. 

Cicil Procedure Code (Art V of 1908), (). IX, r. S, 
0. XI, r. 21, (). XVII , /•. 2 —Plaintiff not present on 
day he teas required to produce account hook — Dis¬ 
missal of suit—Applicat ion for ‘‘estoration rejected — 
Appeal—Dismissal of suit, iclien under (). XI, r. 21. 

The plaintiff was required to produce some books 
of account on a fixed date. The plaintiff being 
absent on that day, the Court dismissed the suit. 
An application to restore the suit was also dismissed 
by the Munsif: 

Held, that an appeal lav from the order of the 
Munsif rejecting the application for restoration inas¬ 
much as the order dismissing the suit was passed 
under Order IX, rule 8, read with Order XVJI, rule 2 
and not under Order XI, rule 21, of the Code of Civil 
Procedure. 

A suit can bo dismissed under Order XI, rule 21, 
for failure to comply with an order for discovery or 
inspection of documents only when the documents 
are referred to in the pleadings or affidavits. 

cio 

Civil revision against the da cree the 
District Judge of Gorakhpur, ted the 4th 
September 1914-. 

Mr. M. L. Agarwala , for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapnt (with 
him Mr. Parmeshigor Papal for Mr. Iswar 
Saran ), for the Respondent. 

JUDGMENT.-—This is an application 

for revision of an order of the District 
Judge of Gorakhpur dismissing an appeal 
against an oi'der of the Additional Munsif 
of. Deoria disallowing an application for 
restoration of a case which had been 
dismissed. It appears that the plaintiff 
was required by the Court to produce 
some books of account. He failed to comply 
with the order of the Court and on 
March the 23rd, 1914, the date ultimately 
fixed for the production of the accounts, 
he was absent. The Munsif recorded an 
order which concluded as follows: “As the 
plaintiff is absent, order—the suit is 
dismissed with costs. The defendant shall 
get his costs from the plaintiff.” It seems 
to us that there can be no doubt that the 
Munsif was acting under Order XVII, rule 2, 
with Order IX, rule S ? Civil Procedure 


Code, and that he dismissed the suit because 
the plaintiff did not appear when the suit 
was called on for hearing and not because 
the plaintiff had failed to produce his 
books. 1 he plaintiff applied for restoration 
of the case under Order IX, rule 9, Civil 
Procedure Code. The Munsif dismissed the 
application, because in his opinion the suit 
had been dismissed under Order XI, 
rule 21, therefore, no application for 
restoration was maintainable, and also 
because the plaintiff had failed to satisfy 
him that he had sufficient cause for his 
non-appearance. The plaintiff then appealed 
to the District ^ Judge, who dismissed the 
appeal saying: The application was rightly 
rejected because the suit had been dismissed 
under the provisions of Order XI, rule 21, 
of the Code of Civil Procedure.” It seems 
to us that both the District Judge and 
the Munsif were under a misconception when 
they said that the suit had been dismissed 
under Order XI, rule 21. It is not a case 
of a party having failed to comply with an 
order for discovery or inspection of docu- ; 
ment-s, for such an order could only refer to 
documents the existence of which was referr¬ 
ed to in the pleadings or affidavits. The 
result* is that through a misconception the 
District Judge has failed to consider whether 
the plaintiff was entitled to present an 
application for restoration of the case. It is 
clear that the learned Judgewas of opinion 
that if the plaintiff objected to the order dis¬ 
missing his suit, he should have appealed 
under Order XLJII, rule 1 (/). In short, the 
District Judge has, through a misconception, 
failed to exercise his jurisdiction. He ought 
to have heard the appeal on the merits. We 
allow this application, set aside the order of 

the District Judge and direct that the record 

be returned to him in order that he may 
dispose of the plaintiff’s appeal according to 
law. Costs of this application will be costs 
in the cause. 

Application allowed . 
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ANNABATTELA VENKATARATNAM V. ANNABAITTLA NaAUDU 


MADRAS HIGH COL 1 RT. 

First Civil Appeal No. 250 of 1912. 

Appeal against Order No,. 227 of 101—. 

November 18, 1914. 

Vresent-. —Mr. Justice Sankarun Nair and 

Mr. Justice Spencer. 

AN NAB A T T U LA V E N Iv AT A R A T N A M 

AND ANOTHER —PLAINTIFFS — APPELLANTS 

versus 

ANXABATTULA NAYUDU and otiikrs— 

Dekkxmnts—Respondents 

Chi! Procedure Co.lc (Art 1 WOV n.-h, <>■ 
r 10 -TmnniWee of decree, whether rut,tied to c.iecule 
decree, determination of—S-parate end, whether main- 
tainnhlr-Judgment-debt>r ohtninnnj trimeter oj deciee 
in hie own name , whether entitled to execute 

Dc-K-rmiimtimi of tlio <|..csticm wli.-thor tlu- trails- 
fVroc of n d.'civo is entitled to obtain i-xc’cntimi of 
the decree iioiistituti's a determination of a " ,a “' v r 
within soetion 47 of the Civil I’mvdme < '»>>•. 1!) ^' 

anil no suit will lie for the determination ot this 

"llnder Onh'i^XxV, ' rule Hi, of the Civil l’rocednro 
Co t |e 19)S a joint. ju<lgmo»t-«lobtor obtaining tin* 
transfer of tin* daeroo in his own name cannot 

snbseciucntlv execute it. il>- 907, e »l. 2.1 

\>vv t'uuknrun Xuir, J.-\ separate suit to (letor- 
mine a question b»r execiitinn will not lie. i_P- 'bio, 

Bnifi Snruin v. Jut Kisltcn f)n*, 1(> A. 4S3; 

A. W. N. (IH94) IHi; itunya Dus Srnl v. Yakub Ah 

D J. ishi, 27 C. <570, followed. 

lit,nun v. Muppil X.iyar, 14 M. 4<M; 8Sntjh 
V. Antin-nJ.tliu Khun, 20 A. 539; A. \Y. N. (189S) 

] 45, distinguished from. 

Appeals against the decree of the District 
Court of Godaveri at Rujahmundry, in 
Original Suit No. 7 of 1911 in Execution 
Petition No. 18 of 1911, in Original Suit 
No. 14 of 190(1. 

Mr. /?. l r . R. 8'amm, for the Appellant. 
Messrs. 0. Venhitaramiali and P. Soma- 
a undo ram, for the Respondents. 

J U DOME NT. 

Sankaran Nair, .). — 1 have had the 
advantage of reading the ju lgment whi.di 
will be delivered by my learned colleague 
and for the reasons given by him in that 
judgment 1 agree that the Appeal No. 227 
of 1912 shoul 1 be dismissed with costs. 

Appeal No. 250 of 1912 fails also on 
another ground. The original suit was 
brought, by the plaintiIT to set aside 
certain orders in execution proceedings hold¬ 
ing that the transfer by the decree-holder, 
th e 4th defendant, of his decree in favour 
of the 1st defendant was not made for the 
benelit of the plaintiffs and for a declara¬ 


tion that suc.li transfer was made for 
consideration paid by the plaintiffs and 
for their benelit. I am of opinion that 
such a suit is not maintainable. . That 
question must be decided by the Court 
executing the decree. A separate suit to 
determine the question for the purpose of 
execution will not lie. See section 47, 
clause (3), Code of Civil Procedure. It 
is not brought here for any other purpose. 
The appeal is dismissed with costs. 

Spencer, J.— Appeal No. 250 of 1912. 

The 4th defendant obtained two decrees 
against the 1st defendant and the 2nd and 
2rd defendants’ father and lie attached crops 
raised by 1st defendant and lnsson. 

On payment of Rs. 4,000 both decrees 
were assigned by the 4th defendant to the 
1st defendant's brothers and the attach¬ 
ment was released. 

Afterwards the assignees, who are here, 
tlm 1st appellant, and the father of the 
2nd appellant, applied to the District 
Munsif of Amniapuram tu recognise the 
assignment and to permit them to execute 
the decree in Original Suit No. 356 of 
1901 under which Hi. 2,198 were due at 

the date of assignment. 

The District Munsif decided that the 
two so-called assignees were name-lenders 
for the 1st defendant and refused to let 
them execute the decree. They appealed to 
the District Judge but their appeal was 
dismissed. 


They then brought this suit for a 
declaration that the transfer was not 
nominal but for their own benefit and that 
they themselves paid the consideration for 
it. The same District Judge who had 
previously decided the appeal tried t ® 
suit and dismissed it. They now appeal. 

In my opinion the plaintiffs are clearly 
b mnd by the result of the appeal, Appeal 

Suit No. 45 of 1909 in the District Court. In 
those proceedings the same question was 
substantially in issue between the same 
parties. 

Though the application purported to be 
made under sections 232 and 269 of tio 

old Co le, the or br was one under section 

214, as miy l>> seen from the fact that 
an appyil was tiken against it, wharoa* 
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PARSHADI V. PARSHOTAM NARA1N. 

there is no appeal provided against direc¬ 
tions made by the Court under the two 
first-mentioned sections. It is unnecessary 
to cite authorities for tin's view, but I may 
refer to Badri A Tara in v. Jai K'ishen Das 

( 1) and Oanga Das Seal v. Yakub Ali Dobashi 

(2) , where there is a full discussion of the 
question when the decision of a Court 
that a transferee is entitled to obtain 
execution of the decree constitutes a 
determination of a matter falling under 
section 244. 

The cases in which it has been held that 
a suit will lie for a declaration that the 
plaintiff is the person entitled to execute the 
decree are cases such as Raman v. Muppil 
Nayar (3) and Sheoraj Singh v. Amin-ud-din 
Khan (4), where it was held that the order 
was passed under section 232 and was not 
appealable. 

Here there is a final decree which binds 
the parties and the plaintiffs cannot be 

allowed to agitate the matter again by 
suit. 

The appeal is dismissed with costs. 

Appeal against Order No. 227 of 1912. 

1 he appellants obtained a transfer of the 
decree in Original Suit No. 14 of 1906 on 
the file of the District Court of Godaveri. 
Rupees 3,037 were due under this decree when 
the decree-holder, who is the 4th respondent 
in this appeal, accepted Rs. 4,000 in satisfac¬ 
tion of his claim under this decree and 
under the decree in Original Suit No. 356 
^ 901 on the file of the Court of the 
District Munsif of Amalapur, with which 
Appeal No. 250 of 1912 is connected, and 
assigned his rights under both decrees to 
the 1st appellant and the father of the 
2nd appellant, who were related as brothers 
to one of the judgment-debtors who is the 
1st respondent in this appeal. 

The District Judge held on the evidence, 
which was the same as that let in in Appeal 
Suit No. 250 of 1912, that the assignment, 
while ostensibly in the name of the assignees, 
was in reality made for the benefit of the 
1st respondent. 

When the same assignees attempted to 
execute the other decree in the District 

0) IG A. 483; A. W. X T . (1894) 184. 

(2) 27 C. 670. 

(3) 14 M. 478. 

(4) 20 A. C39; A. W. N. ( SOS) 145. 


Munsif s Court, the same conclusion as to 
the benami nature of the assignment was 
arrived at both by the District Munsif in 
the execution proceedings and by the Dis¬ 
trict Judge in appeal. 

On this finding of fact the District Judge 
was bound by the second proviso to Order 
XXI, rule 16, to refuse to allow the decree 
in Original Suit No. 14 of 1906 to be 
executed. The 1st respondent was himself 
one of the judgment-debtors and he applied 
to execute the decree only against the heirs 
of the other judgment-debtor. 

It has been argued that the District Judge's 
finding on the evidence was wrong. 

Seeing that two Courts have already found 
on these facts that the transfer to the 
appellants was a. nominal one, seeing also 

that it was the 1st respondent who applied 

to the 4th respondent's tanedar to have the 
decrees transferred to the 1st appellant and 
the 2nd appellant’s father (See Exhibits II 
and IV) and it was he who deposited the 
Rs. 4,000 (See Exhibits V and VI) and took 
the deeds of transfer [See Exhibit III (b)], 

and seeing that the evidence as to the 
source from which the Rs. 4,000 were raised 
was not very complete and satisfactory, we 
are not prepared to say that the District 
Judge’s finding on this point was wrong. 

We must, therefore, dismiss this appeal 
with costs. 

A ppea Is dis m issed. 


COURT OF THE BOARD OF REVENUE 

UNITED PROVINCES. 

Revenue Revision Petition No. 13 of 1913-14 

of Fariutkita'bad District. 

March 20, 1914. 

Present :—Sir DuncanColvin Baillic, S. M., 

and Mr. Tweedy, J. M. 

PARS FI A DI—D E FE N D A NT— APPELLANT 

versus 

PARSHOTAM NARAIN— Plaintiff_ 

Respondent. 

Agra Tenancy Act (II of 1901), *. 11 -Occupancy 
right, acquisition of—Father ejected—Son let in—Joint 
fam 1 1 tj — CoufDittoiis possession. 

Where a father was ejected from a holding and 

his son was let in and there was evidence that 

the father and the son were joint and undivided in 
cultivation: 

Held, that the entry of the son’s name implied vo 
real change whatsoever in the tenancy and that the 
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t i.„ father and of the son must be 

f- H- »«.>»“•*.* 

‘’I’ZV'Speal from the ohIot of the C.»- 

missioner of Allalml.a.l D.visinn, .1 e 
Mb Seotember 1913, confirming tlmt of the 

Assistant Collector of I’arrukl.abad District 
in the case of ejectment. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 266 of 1911 and 153 

of 1913. 

February 8, 1915. 

Present :—Sir John Edward Power Wallis, 
Kt., Chief Justice, and Mr. Justice Hannay. 
0. P. UMATYORUPAGAM PIIjLAI and 


JUDGMENT. 

B.um.ie, S. The following facts are 

ascertained. In the Settlement of 1..0h 1 a>h 
Naidie the appellant's father was a tenant 
of four years' standing. Nanl.e was ejecUai 

under section 40 of Act All of s. on 
21st September 191)0. There was a dispute 

about the crops on the ground and Ks 1 V 
were proffered and refused. No further 
proceeding in regard to the crops on the 
ground appear to have taken place, but in 

the khasra for that year (131)0 the name of 

Parshadi, the appellant, appears and is ron- 
tinued upto the present time, from the date 
of Nanl.e's ejectment to the institution of 
the suit on the 2 1th September 191A period 
is over 12 yens hut tin* (. ommis- 
sinner argues that the settlement of the 
rate of rent and of conditions on which 
Parshadi was to hold must have taken more 
than three days and that, therefore, Parshadi 
could have held only for less than 12 
years. This argument is supported by no 
evidence whatever on record and in my 
opinion it is unnecessary to enter into such 
miniitia* as to dates. The ejectment took 
place alter the 1st July 1900. There was 

;m enhancement of rent, Imt in my opinion 
the entry of the son's name instead of that of 
the father's implies no real change whatever 
in the tenancy. I consider that the posses¬ 
sion of the father and of the son must be 
considered to he continuous and that the 
appellant has got occupancy rights. 1 
would allow this appeal with costs on re¬ 
spondents. 

Tweedy, J. M.—I agree. The presumption 
is that Parshadi was in possession trom the 
date of the ejectment of his father and theie 
is evidence that father and son were joint 
and undivided in cultiuition as well as 

messing. 

A i pent alloii'nl. 


Appellants 

versus 

0. P. PALANARAYANA PIIjLAI and 

an oi her—Plaintiffs —Respondents. 

Hindu Line—Joint family—Agreement to divide — 
Intent ion . 

When 1 an agreement entered into by the mem- 
hers of a joint Hindu family provided that all the 
immoveable and moveable properties relating to the 
co-parcenary were to be divided as from the date 
of the agreement and that from that time forward 
separate accounts were to be kept by the co-parceners 
uml the gain or loss subsequent thereto was on no 
account to be binding on the other co-parceners: 

Held , that the intention of the parties was to 
divide then and there and not to wait until a com¬ 
plete division of the properties bad been effected, [p. 

900, col 2.] 

Tim Court will not refuse to enforce an agreement 
between the members of a joint Hindu family which 
provides for the administration of a charity by the 
members of the family by annual turns. , p 910, col. 

Appeals against the preliminary and final 
decrees of the Court of the Subordinate 
Judge at Tinnevelly, in Original Sait No. 42 
of 1908. 

Messrs. N. Srinirnsu Aiiutugur and C. 

KrisJiumnaclutrim\ for the Appellants. 

Messrs. N. K. Stiukurn Aiyoi\ M. P. 
Peniih^s, T. I\. limnachnuilra Ait/tir and P . /». 
Xumi/nnth'inni Aii/ni\ for the Respondents. 

JUDGMENT. 

Appeal No. 266 of 19 1. 

In this case the plaintiff alleged that a 
partition had been effected between himself 
and his father, the 1st defendant, two 
brothers the 2nd and 3rd defendants and 
a third brother who died before the suit 
by virtue iff an agreement. Exhibit A, entered 
into on the 2nd February 1903. If this 
argeement effected a division in status, then 
on the death of the 4th brother his share 
would have passed by inheritance to his 
mother, the 6th defendant, and the devolu¬ 
tion of the share of the 1st defendant who 
is also now dead would depend upon the 
question whether the Will, which is alleged 
to have been executed by him, is proved 
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or not. The Subordinate Judge has come 
to the conclusion that under this agreement 
no division in status was effected, but that 
it was merely an agreement to divide at 
a future date. On the construction of the 
document we are unable to agree with him. 
It recites that when they began to effect a 
partition certain disputes had arisen as some 
of the co-parceners had suppressed part of 
the joint family property and “ hence it was 
decided by the arbitrators that it should 
be solemny declared by each of the said 
two persons separately that he had neither 
appropriated nor kept any amount secretly, 
that if it be so declared, the other co-parceners 
should forego their claim in regard to it, 
and that a division into five shares should 
be made of the immoveable and moveable 
properties and the goods, outstandings, 
utensils and debts relating to the shop, and 
all of us have, therefore, assented to it.” 
This seems to us a clear agreement that 
upon the prescribed declaration being made, 
an event which has happened, the parties 
should be then and there divided in status. 
The agreement then goes on to provide for 
such a division of the property. There are 
various provisions which show that the in¬ 
tention of the parties was that the properties 
should be divided at once. For instance, 
paragraph 2 provides that the goods relating 
to the shop were to be divided as from 
the date of the agreement and made into 
five equal shares and from the time forward 
(paragraph 4) separate accounts were to be 
kept by the co-parceners and the transactions 
and the gain or loss subsequent thereto shall 
on no account be binding on the other 
co-parceners. That clearly points to a 
severance of the joint status. Then similarly 
paragraph 5 provides; “Subsequent to this 
agreement none of the co-parceners shall 
appropriate to himself the amounts collected 
from the debtors.” Then, paragraph 7 says: 

If any co-parcener wishes to draw money 
for necessary expenses prior to the division 
of the outstandings and debts, all co-parceners 
may take in equal shares with the consent 
of all the co-parceners or on decision by the 
arbitrators.” That is to say, there was to 
be no drawing in future unless the drawing be 
by all the co-sharers or it be done pursuant 
to a decision by the arbitrators. That again 
shows that the joint status and its incidents 
were considered to be at an end. We think 


that this agreement, Exhibit A, clearly 
manifests the intention of the parties to 
divide then and there and they were not to 
wait until a complete division of the pro¬ 
perties had been effected, which would have 
been a very foolish thing indeed and 
would have really frustrated the whole 
object of the partition. This being so, we 
think that on the death of the 4th brother 
after the division in status his share passed 
by inheritance to his mother and that the 
father’s (1st defendant’s) share would pass 
by inheritance to his natural heirs in the 
absence of any testamentary disposition. 

We must reverse the decree of the Sub¬ 
ordinate Judge and remand the suit to the 
lower Court for disposal according to law 

The costs of this appeal will abide and follow 
the event. 

% 

As regards items -it) and 47 the appeal 
against the 3rd respondent has not been 

pressed and must be dismissed with the costs 
of the 3rd respondent. 

Ai'i-UAL No. 153 of 1913. 

This is the appeal against the final decree 
We have already set aside the preliminary 
decree and remanded the case for disposal 
according to law. That of itself would 
necessitate the modification of the final 
decree. We do not propose to interfere 
with the final decree further than may be 
necessary for the purpose of giving effect to 
our judgment as regards the appeal from 
the preliminary decree and with regard to 
the management of the charity. With 
regard to the grounds of objections which 
have been argued before us to the appeal 
from the final decree, two points have been 
taken. As to the first we think that the 
Subordinate Judge was justified in not 
going into the accounts which were tendered 
before him at a very late stage of the case. 

With regard to the other point the 
decision of the Subordinate Judge is 
somewhat unsatisfactory. The agreement 

Exhibit A, provided that the charity should 

be administered by the members of the 
family by annual turns. The preliminary 
judgment says that they were certainly 
entitled to manage the charity properties in 
accordance with the terms of Exhibit A and 
the preliminary decree says that a scheme 
is to be framed and that the parties should 
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submit draft schemes. The final decree 
says the charity is to be managed by the 
eldest member for the time being. there 
does not seem to be any reason why in this 
partition suit the agreement of the parties to 
manage by annual turns, which appears to be 
a lawful agreement, should not be given 
effect to; should it afterwards turn out that 
this scheme is unworkable, there is the 
legal remedy. But we see no sufficient 
ground for refusing to enforce the terms 
agreed upon by the parties. r J o this extent 
the final decree will be modified and also to 
such extent as may be necessary to give 
effect to the modified preliminary decree 
which will now be passed. The decree will 
be modified by directing that the manage¬ 
ment shall be by annual turns. The linal 
decree will be sent back to be modified in 
accordance with the modified preliminary 
decree. We make no order as to costs in this 
appeal. 

The memoranda of objections in the 
two appeals are not pressed and are dismissed 
with costs. 


Ajypeals allowed', Decrees modified. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Fir.t Civil. Appeal No. 223 ok 1913. 

April 9, 1913. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, Justice Sir 1\ C. Banerjee, Kt., and 

Mr. Justice Tudball. 

GAYA DIN and others —Plaintiffs — 

Appellants 


rrrstis 


J HUM AN LAL and others—Defexdaxts- 

RESPOX DENTS. 

Limitation. Art (IX of 1908), Nr/*. /, Art. 132- Mot 
gngr-dred —l ust a I ntcn f — { 'oust, act ion —M money, win 
becomes d in — Li in ilnf ion. 

A mortgage-deed executed in 1890 provided tli; 
t lie mortgagors should pay I lie principal nntoui 
'-cured in u n year.', by insialmeuts of Us. 025 year 
together wit li interest, and fnrtlier provided us follow 
' It wo (mortgagors) fail to.pay the interest aforesa 
in any month or the principal by the end of the slip 
hited period as specified above, or no payment 
made in a year, the mortgagee shall, under all the 
circumstances, be at liberty to sealizo the cuti 


CASES. 



amount with the interest aforesaid in a lump sum 
through Court by means of a suit....If the mortgagee 
in order to get interest does not bring a suit in 
default of payment of any instalment and we are 
unable to pay the money, the interest should continue 
up to the stipulated period of ten years and also 
after it up to the date of realization etc.” No pay. 
ment was ever made upon foot of either principal or 
interest up to the date of the institution of the 
suit in 1912: 

Held, iB'.incrji. dissenting] that, the money under 
the bond “became due” within the meaning of 
Article 132 of the Limitation Act when the first 
default was made in 1890 and accordingly the suit was 
barred by limitation, [p. 913, col. 1; p. 914, col. 2.] 

Per Richards , t*. J. —Money under a bond 

“becomes due” as soon as it is legally recoverable, 
quite irrespective of when the suit is instituted. 

[p. 912, cols. 1 A* 2 ] 

Reeves v. Butcher. (1891) 2 Q. B. 1). £09; (!5 L. 

T. 329; 39 W. U. 626; 60 L. .1. Q. B. 619; Sit ah Chand 
Xahar v. Ryder Mai la, 24 C. 281; 1 C. W. N. 229; 
Pcntmal Ayyan v. Atagirisami Bhagavathar, 20 M. 

215; 7 M. L. J. 222, followed. 

Settakaruppa Goundan v. Kumarasami Goumlan, 

2 .1 M. 20; 8 M. L. J. 167, referred to. 

Maharaja of Benares v. Nand Ram , 29 A. 431; 

A. \V. N. (1907) 139; 1 A. li. J. 33 ir, Shankar Prasad v. 
Jalpa Prasad , 16 A. 371; A. N\.N. (1894) 115; Ajudhia 
v. Kunjlal , 30 A. 123; A. W. N. (190S) 36; 5 A. L. 

J. 72; Amofak Chand v. Baij Noth, 20 lnd. Cas. 933; 

35 A. 455; 11 A. L. J. 664; Junes war Das v. Mahabecr 
Sing In 1 C. 163; 25 W. K. S4; 3 I. A. 1; 3 Sar. P. C. 

,T. £8; 3 Sutli. P. C. J. 222, distinguished. 

Per Banerji, ./.--Upon a true construction of the 
bond in this case the money secured by it bccamo 
due on the expiration of ten years from the date of 
the Ixmd and the claim was not barred by limitation. 
Lp. 914, col. 2.j 

First appeal from the decision of the 
Subordinate Judge of Mainpuri, dated the 
27th of March 1913. 

The Hon 1 hie Mr. Abdul Baoof (with him 
Mr. Muhammad Ishaq Khan ), for the Appel¬ 
lants. 

The HonTde Dr. Sander Lai (with him 
Mr. B. K. O'Conor, Dr. S. C. Banerji and Mr. 
Sital Prasad Ghose), for the Respondents. 

JUDGMENT. 

Richards, C. J. —This appeal arises out of 
a suit to enforce payment of a sum of 
Rs. 10,000, principal and interest alleged to be 
tine on foot of a mortgage, dated the 16th of 
July 1^90, by sale of the mortgaged property. 
The mortgage-deed provided that the mort¬ 
gagors should pay the principal amount 
secured in ten years by instalments of Rs. 625 
yearly and that the interest should be 
paid monthly. There was this further 
clause; “If we fail to pay the interest 
aforesaid in any month or the principal by 
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the stipulated period, as specified above, or 
no payment is made in a year, the mortgagee 
shall, under all these circumstances, be at 
liberty to realize the entire amount with the 
interest aforesaid in a lump sum through 
Court by means of a suit from the mortgaged 
and other moveable and immoveable property 
and the person of us, the executants.’’ Later 
on the deed has a provision which has been 
translated as follows:— If the mortgagee in 
order to get interest does not bring a suit 
in default of any instalment and we are 
unable to pay the money, the interest should 
continue up to the stipulated period of ten 
years and also after it up to the date of 
realization.” This last clause seems to me 
simply to mean that the mortgaged property 
should remain and be security for the interest 
even if no suit was brought to enforce the 
monthly payment. No payment was ever 
made upon foot of either principal or interest 
up to the date of the institution of the pre¬ 
sent suit on the 12th of June 1912. 

The Court below has dismissed the plaint¬ 
iffs’ suit, holding that the claim is barred 
by limitation. The plaintiffs appeal. 

In my opinion the decision of the Court 
below is correct. It is admitted that the 
Article of the Limitation Act which applies 
is Article 132. See the decision of their 
Lordships of the Privy Council in Vasudeva 
Mudaliar v. Srinivasa Pillai (1). This 
Article deals with ‘ suits to enforce payment 
of money charged upon immoveable property.” 
The period of limitation prescribed is 12 
years and time begins to run from the date 
when the money sued for becomes due. No 
doubt if the mortgagors had fulfilled their 
contract, the mortgagees would not have been 
entitled to sue until the expiration of ten 
years from the date of the mortgage, and in 
that case the present suit would have been 
within time. The provision, however, in the 
deed admittedly entitled the mortgagee to 
bring a suit to recover principal and interest 
after the first default, and if it can be said 
that the money then “became due” the suit 
is barred by limitation. It is contended on 
behalf of the appellant that the mortgagees 
were entitled to sue, or not to sue and that 

(1) 30 M. 426; 17 M. L. J. 444; 4 A. L. J. 625; 9 
Bom. L. R. 1104; 6 C. L. J. 379; 11 C. W. N. 1005; 34 
LA. 187 (P. C.); 2 M. L. T. 333 


accordingly on the true construction of the 
mortgage-deed the money did not “become 
due” until the expiration of ten years from 
the date of the mortgage. I cannot agree 
with this contention. It seems to me that 
money is due ” when it can be legally 
demanded, and it is admitted in the present 
case that the money secured by this mortgage 
could have been legally demanded and re¬ 
covered after the first default, and had a 
suit been brought for its recovery by sale of 
the mortgaged property the defendants could 
not have pleaded that such a suit was pre¬ 
mature. For this there is the high authority 
of the English Court of Appeal in the case of 
Reeves v. Butcher (2). In that case the 
plaintiff lent money to the defendant under 
a written agreement for a fixed period of 
five years “subject to the power to call in 
the same at an earlier period in the events 
hereinafter mentioned.” The defendant 
agreed to pay inteiest quarterly and the 
plaintiff agreed not to call in the money for 
five years if the defendant should regularly pay 
interest. It was further provided that if the 
defendant should make default in payment 
of any quarterly payment of interest for 21 
days, the plaintiff might call in the principal. 
No interest was ever paid. The plaintiff 
commenced his action within six years from 
the end of the period of five years. It was 
held that time began to run against the 
plaintiff from the earliest time at which the 
action could have been brought, that is to 
say, 21 days after the first instalment of 
interest became due. Lindley, L. J., said: “l 
am of opinion that we cannot differ from the 
judgment below without altering the law. 
The agreement is one reasonably easy to be 
understood. It provides for a loan for 
five years, subject to a provision that if 
default is made in punctual payment of inter¬ 
est, the principal shall be recoverable at once. 
Now, the Statute of Limitations (21 Jac. l,c. 16) 
enacts thatsuch actions asaretherein mention¬ 
ed, including allactionsofdebt grounded upon 
any lending or contract without specialty,’ 
shall be brought ‘within six years next after 
the cause of such action or suit, and not after.’ 
This expression, ‘cause of action,’ has been 
repeatedly llie subject of decision, and it 

(2) (1891) 2 Q. B. D. 509; Go L. T. 329; 39 W. R 
626; 60 L. J. Q. B. 619. 
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lias been held, particularly in Hemp v. 
Garland (3), decided in 1-43, that the cause 
of action arises at, the time when the debt could 
lirst have been recovered by action, lhe light 
to bring an action may arise on various events; 
but it has always been held that the Statute 
runs from the earliest^ time at which an 

action could be brought. 

Frv, E. J- said: e 

determine whether the defence here set 
„p is handsome or conscientious, *»ut 
whether it is good at law—and 1 am ot 
opinion that it is. The agreement contains a 
stipulation that the lender shall not call in 
the principal sum for a period of Hve years it 
the borrower should so long live, and should 
duly and regularly pay the interest 1 ns 
implies a contract by the borrower that the 
principal debt should be paid at once on the 
death of the borrower, or on delault m 
payment of interest. The subsequent 
provisoes imply a contract by the lender 
not to enforce payment alter the death 
of the borrower until the expiration 
of a six months’ notice, and a contract not 

to enforce payment of the capital for default 
in payment of interest until 21 days after 
such default, thus giving the borrower further 
time. Subject to these stipulations, the 
implied contract to pay the principal remain¬ 
ed in force. The principal, therefore, be¬ 
came payable 21 days after the hrst 
quarterly instalment of interest became due, 
and from that time the Statute of Limita¬ 
tions began to run. If authority is wanted, 
Hemp v. darland (3) is in point." Lope/, 
1 j. J., said: “The defendant alleges that the 
cause of action arose more than six years be¬ 
fore the action was commenced, and that the 
action is barred by the Statute id Limitations. 
Now, when lirst had the plaintiII a cause of 
action!' When default was made for 21 days 
in payment of an instalment of interest. 
Hemp v. dorlond (3) is in point. It is said 
that this case is not good law, and that it 
has not been referred to for many years. I 
think that it has not been referred to because 
it has been acquiesced in, and it does not 
appear that it has ever been questioned." 
It seems to me that this case is the clearest 
authority vif authority were needed) that 
money "becomes due" us soon as it is legally 

(Ij) q (p \\. 519; 12 L. .1. 3 i:M; 7 Jm\ 302;o li. A 

JL), 402; 114 K. 11. 994; 62 H. U. 422. 


recoverable, quite irrespective of when the 
suit was instituted. 

This view was taken in the case of Sitab 
Chand Nahar v. Hydtr Mall a (4) and in the 
case of Fernmal A yuan v. Alagirisami Bhaga - 
vathar (5). 

A somewhat contrary view was taken in 
the case of Nettakanippa Goundan v. Knmara - 
sand Goundan (6). In this last case, 
however, the clause in the mortgage-deed 
was as follows: “in default of paying on the 
above dates, 1 shall pay the said sum with 
interest at lls. 15 per cent, per annum, from 
the date of the bond, irrespective of the 
above due date, whenever you make the demand'' 
The Court seems to have thought that the 
money did not become due on default unless 
a demand was made. It is unnecessary to 
express any opinion as to whether or not the 
learned Judges were correct in their con¬ 
struction of the deed in question, because 
there are no similar words in the deed in the 
present suit. 

A number of cases have been cited on 
behalf of the appellant, including the cases 
of the Maharaja of Benares v. Nand 
Jtam (7), Shankar Prasad v. Jalpa 
Prasad (8), and Ajudhia v. Knnjlal (9). 
All these cases dealt with the construction of 
Article 75 of the Limitation Act which 
contains no reference to the money ‘ becoming 
due," and in my opinion these cases have no 
bearing on the question which we have to con¬ 
sider in the present appeal [see also Amolak 

Chand v. Baij Aath, (10).1 Article 75 

is the Article applicable to quite a different 
suit from the present. The learned Advocate 
for the appellants also referred to a dictum 
of their Lordships of the Privy Council in 
the case of dunestear Ibis v. Mahabeer Singh 
(11). The facts of that case were quite 
different and their Lordships expressly 
state that it was unnecessary to decide the 
question to which the dictum refers. Their 
Lordships have, moreover, in the recent case to 


v h 24 V. 2Nl ; l F. W. N. 220. 

(5) 20 M. 245; 7 M. b. J. 222. 
pi) 22 M. 20; S M. L.,1. 107. 

(7) 20 A. 431; A. \Y. N. (1907) 139; 4 A. L. J. 336. 
(S) Hi A. 371; A. \V.N.(IS94) 115. 

(9) 30 A. 123; A. W. N. (1908) 315; 5 A. L. J. 72. . 

(10) 20 lml. Cas. 933; 35 A. 455; 11 A. L. J. t*6A 

(11) 1 C. 163; 25 W. R. 84; 3 I. A. 1; 3 Sar. P. C. J* 
58; 3 Suth. P. C. J. 222. 
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which I have referred decided that Article 
132 is the Article which applies to a suit on 
a simple mortgage to enforce payment of 
money charged on immoveable property. I am 
clearly of opinion that in the present case the 
money “became due” within the meaning of 
that expression in the Article of limitation 
when the first default was made and that 
accordingly the suit is barred by limitation. 
I would dismiss the appeal. 

Banekji, J. —The only question in this 
appeal is whether the plaintiffs’ claim, which 
is one to enforce payment of the amount 
due on a simple mortgage by sale of the 
mortgaged property, is barred by limitation. 
The mortgage bond is dated the 16th of July 
189J and the time fixed for re-payment is ten 
years. .Except for another provision in the 
bond, to which I shall presently refer, the 
amount secured by it was re-payable on .6th 
July 1900 and as the present suit was in¬ 
stituted on the 12th of June 1912, it would be 
within time under Article 132 of Schedule 1 
of the Limitation Act, which has been held by 
their Lordships of the Privy Council to be 
applicable to a suit of this kind. The defend¬ 
ants, however, rely on the following provision 
of the bond and urge that the amount of the 
mortgage became due when default was made 
in the payment of the first instalment and 
as more than 12 years have elapsed since the 
date of default, the claim is time, barred. The 
provision is this:— We shall pay Rs. 625 
yearly and we shall pay the interest on the 
said amount monthly at the rate of 8 annas 
per month. If we fail to pay the interest 
aforesaid in any month or the principal by 
the end of the stipulated period as specified 
above, or no payment is made in a year, the 
mortgagee shall, under all these circumstances, 
be at liberty to realize the entire amount 
with the interest aforesaid in a lump sum 
through Court by means of a suit from the 
mortgaged and other moveable and immove¬ 
able property and the persons of us, the 
executants.” Had this clause stood alone, it 
might perhaps be said, on the authority of 
the English and other cases cited On behalf 
of the respondents, that the’ plaintiffs were 
bound to sue when default was first made in 
the payment of the instalment fixed in the 
bond. The document, however, goes on to 
pr >vide- that “if the mortgagees in order to 
get interest do not bring a suit in default of 
payment of any instalment and we be unable 


to pay the money, the interest should continue 
up to the stipulated period of ten years and 
also after it up to date of realization.” This 
clause, in my opinion, means that the mort¬ 
gagee is competent to wait for the full period 
of ten years stipulated in the bond and it is 
not obligatory on him to call in the money 
on the occurrence of a default in the payment 
of the instalment. The bond, in its earlier 
provisions, made the mortgaged property 
security both for principal and interest, and 
this clause would be wholly unnecessary 
and redundant if the meaning of it was only 
to make the property security for interest or 
to provide for payment of interest. It says 
nothing about the security and it, in my opinion, 
clearly intends that the mortgagee might, if 
lie so chose, wait for the full term of ten 
years and if he did so, interest would run till 
date of actual payment. This provision in 
the bond gives full power to the mortgagee 
not to enfoce his right to claim the 

entire amount of the mortgage on the 
happening of a default but to wait till the 
expiry of the stipulated period of ten 

years. It is time that under Article 132 time 

begins to run from the date when the 

money becomes due, but that date depends 
upon the terms of each document and a 
true construction of those terms. In my 
judgment, in view of the clause in the bond 
in suit to which I have referred, the money 
secnred by the bond did not become due 
until the expiration of ten years from the 
date of the bond. Where under the terms 
of the document the creditor is authorize! 
to wait for the full period stipulated for 
re-payment, the money cannot be held to 
have become due within the meaning of 
Article 132 until the expiry of that period. 
The first clause as to payment of the whole 
amount on the occurrence of a default was 
clearly inserted in the document for the 
benefit of the creditor and as he was ex¬ 
pressly authorized not to take advantage 
of the clause I am unable to hold that he 
was bound to sue when default was made. 
Any other view would, as observed in 
Maharaja of Benares v. Nand Ram (7), be 
4 very unfortunate” It would be to 
punish a creditor for forbearance shown to 
his debtor, and compel him to press his 
demands at the earliest opportunity and in¬ 
sist upon speedy and full satisfaction of his 
claim.” The question in that case was of 
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the applicability of Article 75, which, of 
course, does not govern this case, but the 
principle of the ruling applies. A similar 
view was held by Edge, C. J., and Blair, J., 
in Shankar Prasad v. Jalpa Prasad (8), which 
was a case of execution of a decree. The 
decree in that case provided that the amount 
of it should be paid by eight instalments 
and that in case of default and non-pay¬ 
ment of any instalment, the plaintiff had 
power to realize in one lump sum the 
entire decretal money payable up to that 
time by executing the decree. It was held 
upon a construction of the decree that the 
‘decree-holder on the happening of any default 
might, if he wished, execute the decree for 
all the decretal money then unpaid, but 
that it was not the intention that on the 
happening of a default the decree-holder 
should he bound to execute the decree once 
and for all \ In Jttneswar Da * y. Mahaberr 
Sinah ( 11 ), their Lordships of the Privy 
Council expressed a similar opinion. That 
was a suit to recover the amount of a 
hypothecation bond in which the borrower 
engaged to re-pay tlio amount with interest 
on a day named, witli a condition tlmt in 
the event of the hypothecated lands being 
sold in execution of a decree before the day 
lixed for re-payment the lender should be at 
liberty at once to sue for the recovery of the 
debt. It was contended that the plaintiffs' 
cause of action arose on the 18th of May 
1865, when the lands pledged were sold in 
execution and that the suit having been 
brought after six years from that date was 
time-barred. With reference to this con¬ 
tention their Lordships observed- “Their 
Lordships must not be supposed, in coming 
to this decision, to give any countenance to 
the argument of Mr. Arathoon that this 
would have been barred if the limitation of 
six years under clause 16 had been -moli 

!" yw ... »po„ ,1,0 olZoi 

t'on of t,1IS >J'>nd there would be good 
reason for holding that the cause of net;,, 
arose within six years of the commencement 
of the suit. I heir Lordships thus held that 
limitation would begin to run from the dat ( « 
hxed for Payment and II,at the cause of action 
arose, that is to say, the money became 
on that date and not on the date on I ' i* 
the hypothecated property was S()|( " Hl 

execution It it true that' their Lordl sips 

aid that,t was not necessary lo decide he 


point in the view which they took of the 
period of limitation applicable to the case 
before them, but an expression of opinion 
by their Lordships is entitled to the greatest 
weight and ought to guide the Courts 
in this country. Considerable reliance was 
placed on behalf of the respondents on 
the cases of Sitab Chand Nahar v. Hyder 

Mali a (4) and Pennnal Ayyanv. Alagirisami 

Bhagavathar (5). In neither of those cases was 
there a clause in the bond similar to the one 
in this case which expressly empowered the 
creditor to wait for the full term of the mort¬ 
gage. Those cases, therefore, are, in my 
opinion, no authority on the question 
before us. The decision of that question 
depends upon the true construction of the 
terms of the bond and the intention of 
the parties as gathered from the bond. I am 
of opinion that upon a true construction of 
the bond in this case the money secured by it 
became due on the expiration of ten years 
from the date of the bond and that the claim 
is not barred by limitation. I would allow the 
appeal, set aside the decree of the Court 
below and remand the case to that Court for 
trial on the merits. 

Tudham., J.—I concur with the learned 
Chief Justice that the present suit is barred 
by limitation. The matter to my mind is a 
simple one. Article 13- clearly applies and 
under that Article time began to run from the 
date on which the money became due. To 
find out the date on which the money became 
due one has to examine the conditions laid 
down in the bond. They are simple and run 
as follows: “it is covenanted that we shall 
pay the raid amount of principal within ten 
years, that is, we shall pay Ks. 625 annually, 
and we shall pay the interest on the said 
amount monthly at the rate of S annas 
per month. If we fail to pay the interest 
aforesaid in any month or the principal in 
the stipulated period as specified above, or 
no payment is made in a year, the mortgagee 
shall under all these circumstances he at 
liberty to realize the entire amount with the 
interest aforesaid in a lump sum through 
Court by means of a suit from the mortgaged 
nnd other moveable and immoveable property, 
and the persons of us, the executants. We or 
our heirs or representatives shall have no 
objection or excuse in any way.” Then comes 
a clause on which considerable stress has been 
laid on hclmlf of the appellants but which in 
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my opinion is not of the slightest assistance 
to them. Correctly translated that clause runs 
as follows:— If the mortgagee in his desire 
for interest does not bring a suit on any 
default of ours and we are unable to pay the 
money, the interest shall continue up to the 
stipulated period of 10 years and also after 
that up to the date of realization.” It is an 
admitted fact that the mortgagors failed to 
make any payments of interest within the 
first year after the execution of the deed, 
and no instalment of principal or interest has 
ever been paid. Under the terms of the 
bond immediately on the first default occurring 
the mortgagor was clearly liable to pay the 
whole sum to the mortgagee. In other words, 
the money became due from the mortgagor to 
the mortgagee on the occasion of the first 
default. I fail to see how the last clause, 
which I have mentioned above, helps the 
appellants in any way. It seems to me that 
this clause was simply put into the document 
in order to make it quite clear that the inter¬ 
est should continue to run in spite of no suit 
being brought not only up to the expiry of 
the 10 years but also up to the date of 
realisation. It was simply put in to make it 
clear that interest would not cease to run 
after the expiry of 10 years. The mortgagee 
on the occurrence of the first default was fully 
entitled to demand his money and the mortga¬ 
gor could not have met him with the plea that 
his demand was premature. There is no ques¬ 
tion of waiver,’ for no waiver has been alleged, 
much less proved. Paragraph 3 of the plaint 
is practically a repudiation of any waiver. In 
my opinion under the clear terms of this bond 
the money became due” in the year 1890 
and the present suit was many years beyond 
time. I would, therefore, dismiss the appeal. 

By the Court.— The order of the Court is 
that the appeal be dismissed with costs, 
including in this Court fees on the higher 
scale. 

Appeal dismUsed. 


AMRALAGARAN. 

MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2148 to 2213, 
2215 to 2218 and 2220 to 2300 of 1913. 

January 22, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

S. R. M. A. R. RAMASAMI CHETTIAR, 
p.y nrs authorised Agent, R. M. ARUNA- 
CHALAM CHETTIAR— Plaintiff- 

Appellant (in all) 
versus 

KATHAN AMBALAGARAN and others— 

Defendants—Respondents. 

Landlord and tenant—Land let out on purakudi 
tee rice — Tenancy, determination of—Transfer of Pro - 
2 >crty Act (IV of $.111— Notice, whether neces¬ 

sary. 

Section 111 of the Transfer of Property Act has 
no application to lands held on purakudi service. It 
is the refusal or neglect to perform such service that 
determines the tenancy and the tenants render them¬ 
selves liable to be evicted without any notice, [p. 
916, col, 1.] 

A notice given after the harvest of the year is 
completed is not an improper notice and cannot be 
objected to on the ground that it was given in the 
middle of the harvest season, [p. 916, col. 1.1 

Kalianasundaram v. Egnaredesirare, 11 M. 261, 
distinguished. 

Second appeals respectively against the 
decrees of the District Court of Tanjore in 
Appeal Suits Nos. 130, 126 to 129, 131 to 
191, 193 to 196, 198 to 267, 274 to 280, 
380 to 3S3 of 1913 respectively preferred 
against the decrees of the Court of the 
District Munsif of Patukota in Original Suits 
Nos. 165, 108 to 111, 166, 167, 169 to 174, 
176 to 1S1, 183, 184, 186, 18S, 190, 194, 
200, 202, 204, 20S to 214, 216, 218, 221 
to 223, 225, 227, 233, 234, 236, 237, 239, 
241 to 244, 246, 247, 249, 250 to 254, 256 
to 258, 260, 261, 264, 266, 269, 271, 273, 
274, 278 to 281, 283 to 286, 289 to 297, 299 
to 301, 307, 310 to 312, 314, 316, 319, 322, 
323, 325 to 329, 332 to 334, 337 to 339, 328, 
342, 343, 346 to 349, 352, 361, 362 to 364, 
367, 379, 382, 387, 388, 395 to 397, 399 
to 401, 410, 414, 415, 428, 175, 359, 373, 390, 
388, 383, 3S6, 419,206,335, 371 and 391 of 
1912. 

Messrs. S. Srinivasa Aiyangar, G. S. Rama 
Chandra Aiyar , for the Appellants. 

Messrs. N. ViswanatJia Aiyar , B. Narasimha 
Rao and T. V. Mutliukrishna Aiyar , for the 
spondents. 

JUDGMENT.—The District Judge has 
disposed of these suits simply on the 6th issue 
which runs thus : 
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Are the defendants entitled to notice to 
quit ? If so, have defendants had proper 
notice 

He has found both points in defendants’ 
favour. This finding would not be conclusive 
of the plaintiffs right to the first relief 
sued for (viz., a declaration that the 
defendants have no occupancy right), a 
point which appears to have escaped the 
notice of the learned District Judge. 

Apart from this it seems to us that his 
finding cannot be accepted. The first point 
for consideration is, whether the defendants 
were entitled to notice before eviction : and 
in this connection our attention is drawn 
to paragraphs 10 and 11 of the plaints, 
in which it is stated that the plaint lands 
are held subject to the performance of 
purahtdi service and that by reason of the 
defendants’ neglect or refusal to perform 
•uch service, their rights in the lands have 
been determined ; ?.c., they have rendered 
themselves liable to eviction without notice. 
This plea appears to have been, if not 
altogether lost sight of, at least observed 
in the lower Courts: and has certainly not 
been considered by the learned District 
Judge, lie has simply dealt with the 


argument pressed on him by the plaintiff< 
\ akil in his Court, which was baser 
on section 111 of. the Transfer of Property 
Act, and lias disposed of it with reference 
to the strict wording of that section which 
we may remark, is inapplicable to the present 


case. 


Again indisposing of the second qucstic 
of the sufficiency of the notices given (suj 
posing notices to be necessary) the learnt 
District Judge appears to us to ha\ 
applied the rulings quoted without regar 
to the distinctive facts of the preset 
case. In the most important case referre 
to, KaUannsundaram v. Egnavedeswara (1 

it was held that fifteen days’ notice in tl 
muldle of the cultivating season wn 
insufficient, but if, as is contended h 
the respondents, the notices in the presei 
cases were given after the harvest, U 
the year had been completed, thr 
fact would make a vast difference an 
depnve the ruling last mentioned , 
mos of its value. This distinction appeal 

Judge' 0 ° 0n ° VCH00kecl h * v t 1 * Distric 


0) n .v. 2 Ci. 


We must, therefore, set aside the decree 
of the District Judge and his finding on 
the 6th issue and remand the appeal for 
disposal according to law. In coming to 
fresh decision on the first part of the 
6th issue, he should have regard to the 
following points: — 

O) Whether the defendants' tenancy was 
of the kind referred to in paragraphs 10 
and 11 of the plaint, 

(2) Whether they neglected or refused 
to perform such service as they were bound 
to render, and 

(3) whether by such neglect or refusal 
they rendered themselves liable to eviction 
without notice. 

Costs will be provided for in the District 
Judge's decree. 

Appeal allowed ; Suit remanded. 


-MADKAS HIGH COURT. 

Letters Patent Appeal No. 1S1 of 1913. 

March 1, 1915. 

Present: Mr. Justice Seshagiri Aiyar and 

Mr. Justice Napier. 

ANANTHA PADMANABHA PILLA1— 

Appellant 

versus 

GOPALAKRISHNAIER and others — 

Respondents. 

Lttmllonl a ml tenant-Occupancy right. natmvof— 
,™ cn /•' P roo J Facts negativing right, 
hr claim of an occupancy right as overriding the 
piopne or s right to cultivate his own land is of a 
special diameter, and as such it is one which the 
\mi \ seeking to derogate trom the ordinary incidents 
" f property is bound to establish, [p. 91^ col. 1.] 

’i m hi ram Pillai v. Thiruvengathadathienqar , 7 
M. h. J. 1 at p. 38, followed. 

r,. h ;, 10 the defendants had been accepting leases 

plaintiff in respect of the suit lands and 

n le 0i Vfi s >vore attached and the defendants’ 

th i 10 J oct °d they brought no suit to establish 
u 1 t ‘ u,ni toon occupancy right: 

"Wd. that,ho defendant, had failed to make out 

entirl 'i*! 1 il,u t,mt t *' e plaintiff as pat'adar was 
m 1,10,1 •» «' ooovor possession, [p. 917, col. 1.] 

Appeal, under section 15 of the Letters 

latent, against the judgment of the Hon’ble 

v J ? st,ce dated the 19th of 

Not ember 1913, i„ Second Appeal No. 734 
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of 1913, preferred against the decree of the Dis¬ 
trict Court of Tinnevelly, in Appeal Suit No. 
337 of 1911, presented against that of the 
Court of the District Munsif of Tinnevelly, 
in Original Suit No. 241 of 1910. 

Messrs. T. Rangachariar and E. S. Chi¬ 
dambaram Pillai, for the Appellant. 

Mr. S. Viswanatha Aiyar , for the Re¬ 
spondents. 

JUDGMENT. 

Seshagir Aiyar, J.—The learned Judge is 

right in holding that the conclusion of 

the District Judge is based upon facts proved 

in the case and that there is no question 
of law. 

The District Judge refers to evidence 
which shows that the defendants have been 
accepting leases from the plaintiff in respect 
of the suit lands. This is inconsistent with 
their claim to an occupancy right ; when 
the crops were attached and their claim 
was rejected, they brought no suit to 
establish their claim to an occupancy right. 
On these facts, the District Judge is right 
in concluding that the defendants have failed 
to make out their right and thatt he plaintiff, 
whose title as pattadar is undisputed, is en¬ 
titled to recover possession. I do not express 
any opinion whether the view taken in 
\ eeranan Ambalam v. Annasawmi Aiyar (1) 
and Venkatachala. Goundan v. Rangarat- 
nam Aiyar (2) that there is no pre¬ 
sumption against the right of occupancy 
in a ryot war i village, is sound. I under¬ 
stand that the latter decision is under 
appeal to the Privy Council. 

This appeal must be dismissed with costs. 

Napier, J.—In my opinion the District 
Judge has rightly stated the law with 
regard to ordinary ryotwari land. I accept the 
view of Collins, C. J., and Muthusawmi Aiyar, 
J., stated in Appeal No. 1 of 1886 [Chidamba¬ 
ram Pillai v. Thiruvengadathiengar (3)1: 

Theclaim of an occupancy right as overriding 
the proprietor’s right to cultivate his own 
lands is of a special character, and as such 
it is one which the party, seeking to derogate 
from the ordinary incidents of property, is 
bound to establish. ” The District Judge 

Iu( h Cas. I; 21 M L. J. 845; 10 M. L. T. 183; 
(1911) 2 M. W. N: 162. 

( 2 ) 20 Ind Cas * * 74 ’’ 24 M * L - 571; 13 M. L. T. 

m.av.n.434. 

(3) 7 M. L. J, 1 at p. 38 


has examined the evidence and found that 
the appellant has not established that right 
and in my opinion Miller, J., was right in 
refusing to interfere with that finding as 
one of fact. I would like to add that I 
strongly deprecate the use of the word 
kudivaram interest for such right even 
when established, and I can find no autho¬ 
rity for it in the case in Venkatachalla 
Goundan v. Rangaratnam Aiyar (2) which is 
relied on. 

The Letters Patent Appeal is dismissed 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 876 of 1913. 

March 3, 1915. 

Present : —Mr. Justice Fletcher. 

BIRESHWAR SAMANTA and others-— 

D E FE X DANTS—APPE LLANTS 

versus 

Srimati PRIYA SAKHI DEBI— 
Plaintiff—Respondent. 

Adverse possession—Mortgagor , dispossessed—Third 
party , possession oJ\ if adverse as against mortgagee. 

When a mortgagor has been ousted from posses- 
sion of the property, the possession of a third party 
becomes adverse as agaiDst the mortgagee as well, 
[p. 9L8, col. 2.] 

Ainudar Mondul v. Makhan Lai Day, 10 C. W. N 
901; 33 C. 1015, not followed. 

Xaniktumr Djbey v. Aiodhya Saha, II Ind. Cas. 
465; 14 C. L. J. 29 i; 16 C. W. N. 351, referred to. 

Rnnsawmi Chetti v. Fauna Padayachi, 9 Ind. Cas. 
2S; (1911. 1 M. W. N. 209; 21 M. L. J. 397; 9 M. L. T. 
261; 36 M. 87, referred to. 

Prannath Ray Chowdry v, Raokca Begum, 7 M. I 
A. 3 23 at p. 355; 4 W. R (P. C.) 37; 1 Suth. P. C. 
J. 867; 1 Sar. P. C. J. 692; 19 E. R. 331, Sheoumber 
Sahoo v. Bhowoneedeen Kid war, 2 N. W. P. H. C. R. 
223, referred to. 

In a case of dispossession by a third party there 
is no distinction between the positions of the mort¬ 
gagor and the mortgagee, [p. 913, col. 2.] 

Karan Singh v. Bihar Ali Khan, 5 A. 1 (P. C.); 
9 I. A. 99: 4 Saraswati’s P. C. J. 382, followed. 

Appeal against the decree of the Sub¬ 
ordinate Judge, Second Court, Burdwan, 
dated the 3rd of October 1912, reversing 
that of the Munsif, first Court, Burdwan, 
dated the 12th June 1911 

Babus Ram Chandra Mozumdar and Sarat 
Kumar Mitra , for the Appellants. 

Babu Bepin Behary Ghose , for the Respond¬ 
ent. 
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JUDGMENT.—This is an appeal from a 
decision of the learned Subordinate Judge 
of Hurd wan dated the 3rd October 191*2, 
reversing the decision of the Munxif. The 
suit was brought to enforce a mortgage 
security and the only question that arises 
in the present appeal is the question of 
limitation, and that question s whether when 
a mortgagor has been ousted from posses¬ 
sion of the property, the possession of a 
third party becomes adverse also as against 
the mortgagee. The view that has been 
taken by a Division Dench of tin’s Court in 
the case of Aimadar Mnndul v. Makhan Lai 
l)o\l (1) is that the possession in such a 
case would not be adverse against the mort¬ 
gagee. That decision has been commented 
upon by Mr. Justice Mukerjee in his 
judgment in the case of Xandkumar Dobcy 
v. AfodhyaSahn (2). The comments of the 
learned Judge will be found at pages 29S 
and 299. The case has been further 
observed upon and dissented from in the 
judgment of the Madras High Court in the 
case of Ramasaivnu Chctti v. Panna Padayaehi 
(3). Of course, if the case in Aimadar Mon - 
ihil v. Makhan Lai Dry (1) stands by 
itself, 1 am bound by it and I must follow 
it here. But the learned Judge in that 
case seems to have overlooked several 
authorities that establish a contrary proposi¬ 
tion. Those cases are the case of Prannath 
lloy Ohoiudry \\ Rjukr.t Beg n in (-1) (at page 
355 are the observations of their Lordships 
of the Judicial Committee where a different 
view was taken), the case of Sheoumber 
Sahoo v. Bhowaneedeen Knhrar (5). The 
other decisions are cited in the course of 
the judgment of Mr. Justice Abdur Haliim 
in the case of Rmnasaicami Chetti v. Panna 
1 adayachi (3). Then we have also got 
the decision of the Pri\y Council in the 
case of Karan Singh v. Bakar Alt Kl.au ((D. 
That case seems to one, when carefully looked 
at, to be inconsistent with the case of 
Aimadar Mondid v. Makhan Lai lUy (1). 
It was assumed by the Privy Council in the 
case of Karan Singh v. Bakar Ali Khan (l>) 

(1) 33 C. lulo; 10 C. \\\ X. ( J0I. 

(2) 11 t. [j . J. 292; 11 Iml. (Jus. 1 (j \y y vj* » 

(3) 9 hub Cas. 28; 3(3 M. 97; (1911) 1 M \y V 

21 M. L. J. 397; 9 M. L. T. 201. ’ ~° l; 

(1) 7 M. 1. A. 323 at p. 3 >5; -1 W U (|> n r , 

Sutli. P. C\ .1. 3(»7; 1 Sur.P.C. J.092 19 V K fu 

(a) 2 X. P. ||. c\ II. 223. ’ h ' ,>lU * 

(0) 5 A. 1; 9 1. A. 99; 1 Suraswuti’s P. C. J. 3S2. 



that in a case of dispossession by a third 
party there is no distinction between the 
positions of the mortgagor and the mort¬ 
gagee. That seems to me clear upon reading 
the judgment. I think, having regard to 
the decisions of the Privy Council, I am 
bound to follow the views taken in those 
cases. The clear finding of fact made by 
the Court of first instance is that the mort¬ 
gagors of the plaintiff were ousted some 
time in the year 1892. This suit was not 
brought till the 23rd August 1905. In that 
view, the present appellants must have been 
in possession adverse to the mortgagors of 
the plaintiff for more than twelve years 
prior to the institution of the suit, and, 
in my opinion, on a consideration of the 
decision of the Privy Council, that possession 
was also adverse to the plaintiff, the 
mortgagee of the defendants Nos. 1 and 2. 
That linding of fact by the Court of first 
instance lias not been overruled or 
dissented from by the lower Appellate 
Court. I think, therefore, that the judg¬ 
ment and decree passed by the lower Appel- 
late Court ought to be set aside and the 
decree of the Munsif restored. The respond¬ 
ents will pay to the appellants their costs in 
all Courts. 


Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 373 of 1914. 

February 10, 1915. 

Present :— Mr. Justice Tyabji. 

In re JOUXALAGEDDA SAMBAYYE— 

Petitioner. 

ie.,„i Pruetit ioners Act (XVIII of 1$79)—Dh ial 

1 • mtihoners Act (XI or 1890) — Admission of personas 

'•"it, whether sufficient to declare him as such— 
1'rtioj, necessary 

In order to declare a }>erson a tout it is necessary 
to nave some evidence of the facts required by 
sect ion 3 of the Legal Practitioners Act XVIII of 
18,9, as amended by Act XI of 1S96. _p.919, cob 1.] 

A person, although admitting himself to be a tout, 
1 amiot declared as such when there is nothing 
to show that lie intends to admit that ho has been 
receiving remuneration from Legal Practitioners for 
procuring employment, [p, 9U\ col. 1.] 

1 etition, under section 115 of Act Y of 
1908 and section 15 of the Charter Act) pray* 


INDIAN CASES. 


919 


Yol. XXVIII] 


NASIB SINGH V . HARNAM SINGH. 


MUHAMMAD ABUL HASAN h'UAN l*. KELO SING1I. 


ing the High Court to revise the proceeding 
of the District Court of Godaveri at Rajah- 
niundry, dated the 8th July 1913, in Original 
Petition No. 286 of 1913. 

Mr. P. Narayana Murthi , for the Peti¬ 
tioner. 

JUDGMENT.—The statement in question 
by the petitioner that he was a tout cannot, 
in my opinion, be safely accepted as the 
sole basis for the decision. It is necessary 
to have some evidence of the facts required 
by section 3 of the Legal Practitioners Act, 
XVIII of 1879. as amended by Act XI of 
1896, to exist prior to a person being 
declared a tout. The single sentence relied 
upon by the District Judge does not neces¬ 
sarily prove those facts. There is nothing 
to show that the petitioner intended to admit 
that he had been receiving remuneration 
from Legal Practitioners for procuring 
employment. The order is set aside and the 
petition remanded to the lower Court for 
disposal according to law. 

Order act aside ; Petition remanded. 


Mr. Sera Ram Singh , for the Respondents. 

ORDER.—Mr. Sewa Ram Singh raises a 
preliminary objection that no revision lies. 

Mr. Hukm Chand urges in the first place 
that the lower Courts had no jurisdiction 
to hear this case, as it was cognizable by a 
Revenue Court, because it was a suit between 
lamhardars and tenants. No doubt in the 
plaint it was stated that defendants were 
occupancy tenants but it appears that they 
are also malikan-i-qabza. I hold that the 
Civil Courts had jurisdiction. 

He next contends that the Courts have 
acted with material irregularity in miscon¬ 
struing the icajib-ul-arz. I do not, however, 
find any misconstruction. In fact the ivajib - 
nl-arz says nothing about the rights of 
malikan-i-qabza. Even if the lower Courts 
have erred in their decision as to the ap¬ 
plicability of Saicau Singh v. Jafar Khan (1), 
that is not a ground for revision. 

The application is rejected with costs. 

Pet it io 11 rejectei l . 

(1) 13 tml. Cas. 40r> ; 39 1\ K. 1912; 7 P. W. K, 1912; 
13 P. L. 11. 1912. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 673 of 1913. 

January 27, 1914. 

Present :— Mr. Justice Scott-Smith. 

NASIB SINGH and others—Plaintiffs— 

Petitioners 

versus 

HARNAM SINGH and another— 
Defendants—Respondents. 

Jurisdiction—Civil and Revenue Court—Suit by 
lambardar against malikan-i-qabza- for value of tree — 
Ruling, misapplication of, effect of—Material irregularity. 

A suit - , by a lambardar against malikan-i-qabza for 
value of trees cut by the latter standing on land in 
their possession is triable by a Civil, and not by a 
Pc venue Court. 

Tho mere faet that a lower Court has misapplied 
a decision of the Chief Court is not a ground for 
revision. 

Civil revision from the decree passed by 
the District Judge, Ambala, dated the 4th 
March 1913, confirming the decree passed by 
the Munsif, first Class, Rupar, dated the 27th 
May 1912. 

Lala llulcm Chand , for Mr. Nihal Chand 

MeTira, for the Appellants. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 54 of 1912-13 of 

Gonda District. 

August 23, 1914. 

Present: —Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 

Raja MUHAMMAD ABUL HASAN 
K HAN— T) e f e n d an t— App e l l ant 

versus 

KELO SINGH and others—Plaintiffs— 

Respondents. 

Dahyak or dasaundh, decree for, effect of — Possession 
of land, right to — Under-proprietor or thekadar, 
possession as. 

Ordinarily a decree for dasaundh or dahyak does 
not in itself connote any right to possession of land, 
either as under-proprietor or as thekadar. ! p. 920, 
col. 1.] 

Parmeshar l)at v. Raja Mohammad Abul Hasan 
Khan, 13 Ind. Cas. 809; 14 0. C. 335, referred to. 

Tulsi Ram v. Lai Achal Ram Singh, Select Decision 
No. 30 of 1891, dissented from. 

Appeal from the decee of the Commissioner, 
Fyzabad, dated the 5th March 1913. 

JUDGMENT. 

Baillie, S. M,— (August loth, 1914.)—In this 
case the Commissioner in a well-reasoned judg¬ 
ment following the principles laid down id 
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1 nisi Ram v. Lai Achal Ram Singh (1), found 
tJiat there was pnma facie reason to hold that 
the respondents had under-proprietary rights 
in the village now in question. Respondents 
are by purchase owners of a right to dahyak 
in this village. It appears to me, however, 
impossible nt the present time to follow the 
principles laid down in 'l'nlsi Ram v. Lai 
Achal Ram Singh (1), because since then the 
question as to what is implied by a decree 
for dasaundh or dahyak has on many occasions 
been before the Civil Courts and the 
finding invariably has been that the decree 
for dahyak does not in itself connote any 
right to possession of land. The latest 
decision on the subject is contained in 
Ranneshar Rat v. Raja Malta m mad Alnd 
Hasan Khan (2), in which it was held 
that a right to dahyak was not an under- 
proprietary right. It must now be regarded 
as accepted law that although there may be 
special circumstances in which a holder of a 
dahyak right is entitled to retain a lease of 
the village in which rights were decreed, no 
such right can be inferred from an ordinary 
decree for dahyak. It is impossible, in the 
face of the decision of the Judicial Com¬ 
missioner just cited, to hold that the respond¬ 
ents have even a prima facie claim to be 
regarded as under-proprietors, nor can I hold 
that the respondents can be held to be 
entitled to remain in possession of this village 
as thekadars. In their suit at Settlement they 
did not in any way advance a claim to 
possession of the village. They claimed only 
a right to dahyak and to a share of the fruit 
and they showed that cash payments on both 
accounts have been made in the past by the 

Ialuqdar. Their evidence is inconsistent with 

their being at the time in possession of 
the village. It is clear that at Settlement 
the talmjdar was himself in possession and was 
paying allowances due to the respondents in 
cash. Respondents' possession of the village 

appears to be due to a lease granted to them 
111 . , “ so far as 1 can see, there is no 

evidence whatsoever of any preceding rights 
to possession of the village. 

1 would allow this appeal, cancel the order 

' * ] c Commissa lie • and restore that of the 

Court of first instance. 

I ukldy, J. M.—I concur. 

(i\ Solder sippettl allowed, 

‘f u , I^eciMun :s„. jo of 1 * 91 . 

\~) lj lad. Cos. 600; n 0. c. m 
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MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 1464 

of 1914. 

January IS, 1915. 

P/esont: Mr. Justice Napier 

GOT IKE KESAVA REDDY— Petitioner 

versus 

YUDHYA RAMAYYA and another— 

Respondents. 

('ml Procedure Code (Act J’ of 1OOS>, (). XX r 0 
7* Amendment „/ decree—Progo tij erroneously described 
n, schedule uj plaint—Same copied into decree—Decree 

n, conform tty with judgment—Amendment, if allowed. 

An amendment of a decree merely to correct an 
erroneous description of property copied into 
the decree from the plaint, cannot be ordered to be 
made when the decree is, in other respect* in 
conformity with the judgment, [p. 921, col. 1 ] ’ 

Para mesh raya y. Scshngiciappa, 22 M. 304; Lakho 
1,1 " y. Sala mat Ah'. 22 A. UN? A. \V. X. (18US> 5SI- 
r At ha y. linnga Vishnu Ohattaek S C W \* 
I7:h followed. 

Petition praying that in the circumstances 
stated in the alHduvit tiled therewith the 
High Court will be pleased to issue an 
order directing the amendment of the 
decree in a Second Appeal No. 871 of 1912 
«»n the lile of this Court (Appeal Suit 
No. 181 of 1909 on the tile of the Court 
of the Subordinate Judge of Kurnool, and 
Original Suit No. 428 of 1908 on the 

tile of the Court of the District Munsif 
of Nandyal). 

lutjagopalachariar , .for the 

Petitioner. 

Mr. Rajagapnla Aiyaugar, for Messrs. 
J\. Shadagupachariac and I\ K. Venkataram 
+ \/yar y for the Respondents. 

ORDER.—The decree in this suit for 
spec die performance follows the judgment 
but adds tlie details of the property.sought 
to be conveyed, taken from the plaint, 
1 lioso details are now alleged to be in¬ 
correct. The defendant raised no defence 
ln "’Often statement on the description 
ol the property and it is clear from the 
judgment of the District Munsif that no 
defence was urged before him on the 
description. The plaintiff now seeks to 
have them altered. It is argued that the 
alteration will not bring the decree into con- 
oi nufy with the judgment, as it is so already, 
ve lance is placed on Parameshraya v. Sesha* 

vnappa ( 1 \ Lakho Bibi x. Salamat AU (2) 

(1) 22 M. 364. 

W 20 A - 337: A. \\\ X. (isos) 59. 
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and. Jogesicar Atha v. Ganga Bishnu Ghattack{3). 
I agree that the alterations cannot be made, 
but for the purpose of making the decree 
agree with the judgment within the words 
of Order XX, rule 6, of the Code of Civil 
Procedure I direct the schedule to be 
struck out. The plaintiff will then have 
got what he asked lor and what the 
judgment gave him. If the Registration 
Deparment refuse to register the conveyance, 
he may then take such other steps as he 
thinks fit. 

Petition dismissed ; Amendment refused. 

(3) S 0. W. N. 473. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 119 of 1913. 

September 1, 1914. 

Present :—Mr. Justice Beaman and 
Mr. Justice Hayward. 

PURUSHOTTAM DAJI MANDLIK— 
Defendant—Aplellant 

versus 

PANDURANG CHINTAMAN 

BIWALKAR— Plaintiff—Respondent. 

Specific Relief Act (I of 1877), 39 — Coercion, con- 
tract through — Plea, whether supported by suspicion 
or mere probabilit ij —Seciiiicliun allegata et probata— 
Procedure—Substantial error—Findings of fact—Second 
appeal—High Court, power of, to interfere. 

A suspicion or mere probability is not sufficient 
to support a plea of coercion quite apart from the 
consideration that it is not secundum allegata cl 
probata, but depends upon other circumstances 
coupled with doubts entertained as to the veracity 
of the defendant, [p. 923, col. 2, p. 924, col. 1.] 

Where there is substantial error in procedure 
resulting in a finding not secundum allegata et probata 
and not sustainable in law, the High Court is entitled 
in second appeal to reverse such a finding [p. 924, 
col. 1.] 

Per Beaman, J — Where the fraud or the coercion 
alleged must, by law, be supported by particulars, 
it is only after the due proof and establishment of 
those particulars that the Court can find as a fact 
that the alleged fraud or coercion is proved. It is 
not open to a Court to give the go-by to every 
material particular alleged and yet to reach the 
conclusion which ought only to be reached by those 

steps, [p. 924, col. 2.] 

• • 

Second appeal from the decision of the 
District Judge of Tbana, in Appeal No. 130 
of 19XJ., confirming the decree of the Second 


Class Subordinate Judge at Murbad, in 
Civil Suit No. 4*21 of 1909. 

Mr. B. G. KJier , for the Appellant. 

Mr. G. S. BaOy for the Respondent. 

JUDGMENT. 

Hayward, J —The plaintiff sued the 
defendant to set aside a sale-deed on the 
ground of coercion under section 39 of the 
Specific Relief Act. The plaintiff stated in 
the plaint that he was able to write his signa¬ 
ture, and that the * defendant with the 
object of getting that signature by force 
came to his house on the night of the 29th 
November 1908, and with the assistance 
of six men forcibly carried him away to 
the defendant’s mandap , severely beat him 
and made him sign his name on the 
document. The plaintiff further alleged in 
his deposition that, on the night of 29th 
November 1908, he was sitting in his court¬ 
yard after taking his supper, when the 
defendant, who was helped by five other 
men, at once came up to him, gave him 
a blow, and asked him to sign a docu¬ 
ment shown him by defendant ; that, on 
his persisting in refusing to sign it, he was 
picked up bodily by the defendant and 
his five comrades and taken to the mandap 
in front of the house of the defendant, 
which was near by, and was there kicked 
and struck with blows so very severely 
that he nearly lost his consciousness ; that 
his wife, who had witnessed from inside her 
house the assault committed on her husband, 
followed him when he was removed by the 
defendant and his comrades,crying for help all 
the while; that the wife, who was prevented by 
the threats of the defendant from entering the 
mandap, finding her husband being merciless¬ 
ly kicked and struck with blows, cried out 
from the place where she was standing 
and advised him to sign the document rather 
than lose his life on account of the thrash¬ 
ing he was subjected to ; that he, thereupon, 
put his signature to the document. 

The defendant’s allegation was that, on 
the night in question, the plaintiff entered 
his house with the object of stealing this 
particular document, and that whilst plaintiff 
was about to run away with a bundle con¬ 
taining this and other connected papers, he 
was arrested with the help of the defendant’s 
companions. 
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The learned Subordinate Judge held that 
the plaintiff’s story was not proved, and 
in so doing remarked that * his story as it 
has been unfolded in his deposition and in 
the depositions of his witnesses is incredible. 
1, therefore, come to the conclusion that 
the plaintiff's allegations regarding the 
violence used towards him and his having 
been subjected to severe beating are not 
proved. The facts show that if plaintiff 
was subjected to any violence by the defend¬ 
ant. it would not have been in the manner 

i 

described by the plaintiff and his witnesses. " 
The learned Judge then proceeded to consider 
certain other circumstances leading up to 
the document in dispute, and came to the 
conclusion that some other kind of coercion 
must have been caused in consequence of 
which the document was signed, and lie 
relied in coining to this conclusion very 
largely on his disbelief of the counter-story 
of the theft told by the defendant. lie 
remarked that the defendant says that 
plaintiff had entered his house with the 
object of stealing the document and whilst 
plaintiff was about to run away with a 
bundle of papers lie was arrested. The 
defendant’s story is that plaintiff and his 
comrades stole away the sale-deed,” but 
in view of the other circumstances he came 
to the conclusion that “ the defendant's 
story regarding the theft falls to the ground.'’ 
The learned Judge, accordingly, gave a decree 
for cancellation of the document upon these 
final grounds: The irresistible conclu¬ 

sion, therefore, is that plaintiff must not 
leave voluntarily signed the document. He 
must have been made to sign it against 
his will. Of course, the evidence of violence 
is not satisfactory. L think the evidence in 
the case is bound to be unsatisfactory. The 
defendant is not expected to be so very 
stupid as to openly practise violence on 
plaintiff. It must have neon done by him 
privately in his house by enticing plaintiff 
to come there. IMainliff must have gone 
voluntarily to defendant’s house with ° his 
turban on, audit was there that the docu¬ 
ment was ready written, and in the presence 
«d the attesting witnesses and the writm 
plaintiff's signature was taken on that night, 
and, in accordance with the plan previously 
laid out, the cry was then raised of theft 
hy the defendant. 1 have already stated 

that an exaggerated account of the violence 


done has been given; that the Doctor proved 
that some violence was used against plaint¬ 
iff, and it might have been that plaintiff 
affixed his signature out of fear of further * 
violence. No stronger proof of the violence 
can be expected in this case. The circum¬ 
stances warranted above prove that plaintiff 
must have made his signature to the docu¬ 
ment under coercion. ’’ 

The learned District Judge on first 
appeal appears to have taken the same view 
and confirmed the decision. Hedidnotgo 
into the evidence in detail, but said this : 

“ No doubt the facts may have been a little 
exaggerated, or the plaintiff may not have 
been able to substantiate all the allegations 
made by him, for reasons which it is not 
possible to explain, but all the facts and 
circumstances point to but one conclusion, 
that the plaintiff's signature on the sale- 
deed must have been obtained by force and 
against his will. '' He then briefly referred 
to the oilier circumstances and recorded 
bis disbelief in the story of the theft set 
up by the defendant, lie also appeared to 
rely on further unconnected circumstances 
said to indicate the bad character of the 
defendant. 

On second appeal to this Court, the 
contention in substance has been that it was 


VUilll l ii 


tw iuu pruceuure prescribed by 


to reject the evidence adduced in support of 
the plaintiffs specific allegations of coercion 
and to hold on a consideration of other 
circumstances and a disbelief of the story 
of the defendant that there must have been 
some other undefined kind of coercion. This 
contention has, in our opinion, been shown 
to have been well founded by the detailed 
extracts just recited from the pleadings and 
the judgments. They have indicated, beyond 
doubt, that the specific allegations were 
that the plaintiff was carried off openly 
by force and severely beaten and under 
\ lolent compulsion made to sign the docu¬ 
ment. I lieso allegations were all dis¬ 
believed and the surprising lesult-was 

arrived at, on a consideration of other cir- 


1 ■ uinstances, that the plaintiff must have 
been deceitfully decoyed into going quietly 
ana privately through fear of possible violence, 
and made to sign the document. These 
<»t ier ci yen instances have not been clearly 
arranged either in the rambling judgment 

oi the learned Subordinate Judge or in the 
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brief reference of the District Judge. But 
they would appear, so far as we have been 

able to gather fas follows: 

The plaintiff originally obtained a sale- 

deed of the property in dispute for Rs. 900 odd 
on the 17th of February 1905, but was 
alleged by defendant to have entered at 
the same time into an oral agreement for 
re-sale, which was alleged to have been 
reduced subsequeutly to writing about June 
1905. The allegations as to the re-sale agree¬ 
ment were held not proved. Earnest money, 
said to have been Rs. 400, was alleged by 
defendant to have been paid in respect of this 
agreement of re-sale on the 24th of April 
1908. This allegation also was held not 
proved. Then plaintiff executed the re-sale- 
deed according to his allegation under the 
coercion of the defendant. The stamp paper 
for that document wus dated the 29th of 
April 1908, and Rs. 500, balance of purchase- 
money, was alleged to have been paid ^on 
execution of the document between the 17th 
and 21st of September 1908. The plaintiff 
denied execution as on those dates, but he 
made an application to the Registrar alleging 
that a false deed had been executed, and 
would be presented for registration, dated the 
29th of October 1908, and he explained 
that with a view to bringing that false deed 
to light—whatever he meant by that—he 
passed two further re-sale-deeds to his father- 
in-law for no consideration on the 10th and 
17th of November 1908. Then plaintiff 
received some slight bruises or scratches in 
the events which have been the main subject 
of this trial, described by the one side as the 
forcible execution and, on the other, as the 
attempt to steal the re-sale-deed on the 29th 
November 1908. Criminal proceedings were 
instituted on either side but ended eventually 
in mutual failure and the re-sale-deed was 
registered in November 1909. It is not 
for us to substitute our view of what those 
circumstances really indicated for the con¬ 
clusions of those charged with the responsi¬ 
bility of determining the facts, but it is clear 
from a consideration of those circumstances 
and the observations thereon in the judgments 

that they were regarded as establishing’ no 
more than a suspicion or mere probability 
that the plaintiff had been deceitfully decoyed 
into going quietly to the defendant’s viandap 
some time on 29th November 1908, and there 
privately been made to sign the document 


by some kind or other of undefined coercion. 
Now such a suspicion or mere probability 
would, in any case, not have been sufficient to 
support a plea of coercion, as pointed out by 
the Privy Council in the case of Motee Lull 
Opudh'itjav. Juggurnath Gurg (1), quite apart 
from the consideration that it was not 
secundum allegata ct probata , namely, that it 
was not the case set up by the plaintiff nor 
was it supported by the evidence on which 
lie relied, butdepended on other circumstances 
coupled with doubts entertained as to the 
veracity of the defendant by both the learned 
Subordinate Judge and the District Judge 
and coupled with aspersions on the character 
of the defendants relied on, contrary to the 
provisions of section 52, Indian Evidence 
Act, by the learned District Judge. The 
rule mentioned by the Privy Council in the 
case of Motee Lai Qpudhiya v. Juggurnath Gurg 

(1) would, in fact, appear to he the basis of 
the rule that where fraud or coercion are 
alleged detailed particulars must be given 
in the pleadings, a rule now expressly laid 
down in Order VI, rule 4, of the Schedule to 
the Civil Procedure Code. When particulars 
have been given, the parties should be 
strictly confined to that state of facts as 
indicated by the Privy Council in the cases 
of Eshenchunder Singh v. Shamacliurn Bhutto 

(2) and Abdul Rossein Xenail Abadi v. Charles 
Agnew Turner (3). The necessity of strict 
adherence to these rules and of special care 
in framing an issue on a plea of fraud—the 
remarks apply equally to a plea of coercion— 
was insisted on strongly by Chandavarkar, J., 
in the case of Balaji v. Gangadhar (4). 
The present case is, in our opinion, a marked 
instance of the dangers of departing from 
those wholesome rules. Particulars of the 
coercion alleged were here given in the 
plaint and further elucidated in the plaintiff's 
deposition and supported by definite witnesses 
to the effect that there had been open and 
violent abduction and severe beating to 
procure signature of the document. These 
particulars were wholly rejected and the 
evidence held to be entirely false. Never¬ 
theless a vague and materially different kind 

( 1 ) 5 W. R. (P. C.) 25; 1 M. X. A. 1; 1 Suth. P. C. J. 
45; 1 Sar. P. C. J. 88; 18 E. R. 1. 

(2) 11 M. I. A. 7; 2 Ind. Jar. (x.s.) 87; 0 \V. R. 
(P. C.) 57: 2 Sar. P. C. J. 209; 20 E. R. 3. 

(3) 11 B. 620 at pp. G42, 643; 14 I. A. 111. 

(4) 32 B. 255; 10 Bom. Jj. R. 276. 
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of coercion was held to have been probable on 
other circumstances and doubts as to the 
veracity and good character of the defendant, 
to the effect that there had been secret 
abduction and probably some force or threat of 
violence to procure signature of the document 
and this was rendered possible by a loose issue 
as to the force and violence framed by the 
learned Subordinate Judge and a looser issue 
still as to title to cancellation of the document 
framed on appeal by the learned District 
Judge. We are, therefore, of opinion that 
there was substantial error in procedure 
resulting in a finding not secundum allegata cf 
2 )mbata and not sustainable in law and that 
we must, therefore, reverse the decrees of the 
lower Courts. 

With regard to the subsidiary contention 
raised on this second appeal, namely, that the 
plaintiff was not entitled to sue as lie had 
transferred the property in suit to his father- 
in-law and others and, therefore, had no 
interest in maintaining the suit, it has been 
urged in reply that he was in danger by 
reason of the document in suit, on the one 
hand, of being sued by the defendant for the 
purchase-money in case the defendant should 
be ousted from possession, and, on the other 
hand, of being sued by his father-in-law or 
other vendees for damages in case the sale to 
them should be set aside at the instance of 
defendant. It appears to us that this reply 
must be allowed as indicating sufficient 

interest in the document to support the suit. 

We are fortified in that decision by a consid¬ 
eration of the remarks in the case of 
Kutrobassappmja v. Cheurinippuya (">). 

We must, however, for the other reasons 
already stated, dismiss the suit with costs 
throughout and reverse the decrees of the 
lower Courts. 

\U:s MAx, ,1.—I have only come to the 
same conclusion alter the most anxious 
consideration of all the arguments addressed 
to us in support of the decree appealed 
against. iSo Court has been more jealous, 
and with rare exceptions, more consistent in 
the construction it has always put upon 

section 100 of the Civil Procedure Code, and 
I should be sorry to think that any decision of 
mine might be used to let in appeals against 
wliat are really decisions upon questions of 
tact, however gross or inexcusably wrong 

(o) B. 373. 


such decisions might appear in the eyes of 
this Court. But it certainly does seem to me 
a strange thing that a plaintiff, who comes 
into Court alleging fraud or coercion, i n 
respect of which the law, as is well known, 
requires him to give particulars, should give 
every particular which must be within his 
own knowledge, and, after being disbelieved 
upon every material one of them, should yet 
be given relief. It is here that I think this is 
a very special case and distinguishable from 
those innumerable cases in which the decison 
of the Court below is arrived at upon a 
question of fact and does not fall within the 
contemplation or the language of section 100, 
for, although in appearance, as Mr. Rao has 
strenuously contended, the finding of both 
Courts is a finding of fact, taking this form 
that the plaintiff was coerced into signing the 
document which he now seeks to & have 
cancelled, that will be, I believe, found on 
analysis not to be really a finding of fact 
which binds or ought to bind this Court, for, 
in all such cases, it does seem to me that 
where the fraud or the coercion alleged must, 
by law, be supported by particulars, it is only 
after the due proof and establishment of those 
particulars that the Court can find as a fact 
that the alleged fraud or coercion is proved 
I do not think that it is open to a Court to 
gi\e the go-by to every material particular 
alleged, and yet to reach the conclusion which 
ought only to be reached by those steps. 
Here, for example, the allegation of the 
plaintiff is that the coercion was quite open 
and in view of witnesses. The finding of the 
Court below is that what coercion there was, 
was done in secret, and that there can be and 

18 1,0 evuIem ‘ e of it. That appears to me then 
to be a finding absolutely unsupported by auy 

ev l( * ence J *t all. But that again is a sufficient 
ground for setting aside what might other- 
wise be a conclusion of fact. It is quite true 

'a ie Court has sought to confirm this 
tone UMon by reference to extraneous and 
surrounding cirumstances, which my brother 
Hayward has fully dealt with. I am not 
now concerned with any criticism of the 

Court s, method there. I desire to found my 

Mon on this point that what was 

tv-wn u to be found before there can be any 

"’dme of fact binding upon this Court 
ne\er lias been found, namely, the parti- 

, ln ™ allc &ed by the plaintiff, and that 
" 11 " as substituted for them, and was 
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absolutely necessary to be substituted for 
them before any of the surrounding cir¬ 
cumstances could be brought in by way 
of confirmation, is a finding admittedly, I 

11 ’mi n0t supp ? rfced b y any evidence at 
all. Therefore, it does appear to me that 

this is clearly a case in which there has 

been an error of law notwithstanding the 

appearance of the finding of the Court 

below, or, to put it under another head 

of section 100, there is a substantial error 

in procedure, inasmuch as the Court has 

tound the case required to be made by 

the plaintiff not proved, and has found 

another case, unsupported in its most essential 

point by any evidence at all, proved, and 

so substituted the latter for the former. 

lor these reasons I would concur with the 
judgment and in the order just pro¬ 
nounced and proposed by my learned 
brother. 


Decree reversed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 424 op 1914. 

February 4, 1915. 

Present: —Mr. Justice Ay ling and 
Mr. Justice Tyabji. 

MUHAMMAD NAINA MARAKAYAR— 

Defendant No. 3—Appellant 

VBYStlS 

SHEIK MARAKAYAR— Plaintiff_ 

Respondent. 

Execution of decree -Deatho) judg ment.debtor prior to 

decree -Legal representatives not brought on record in 

Appellate Court—Appellant one of legal represent 

Wives in possession of part of deceased's estate—Right 
to object. J 

Where the party on record is himself the legal 
representative of a deceased judgment-debtor and 
m possession of part of the deceased’s estate and his 
liability is admittedly restricted to the assets come 
to ms hands out of the estate of the deceased, he has 
no right to object to execution on the ground that 
ne legal representatives of the deceased have not 
been brought on the record. 

Tr>rl^ ^J ie ^y v * Jothi Mahalinga Aiyer , 28 

Wv 8 'l 8 e 5 f; LJ - 138 ’ 2 L ' W 166; (1915) 

«. N. 201, followed. 

Second appeal against the decree of the 
. rt of the Subordinate Judge of Mayavaram, 
ln ppeal Suit No. 340 of 1911, preferred 
against that of the Court of the District 


Munsif of Negapatam, in Original 
No. 78 of 1910. S bult 

pellant. ^ Vmiataohttriar > the Ap. 

a£JL*' ^ for the 

JUDGMENT.—The learned pi^j 

the 3rd defendant draws our attend T 
1,y «*e 3rd defendant to £v “ d fi** 1 

year prior to the decree of the i a 

Appellate Court and his legal representor^ 6 '' 
were not brought on the record Zl 
consequently the decree would „ f ^ 

part of the deceased’s estate Fn)?‘° n - ° f 

v - jotu *■*»'>*»» i°°‘of 

»<» noi 

cannot now take this objectLi 80 ' 
estate of the 2nd defendant is ' ® . r the 
bound by the decree of the lower AnneV? 
Court cannot affect him individually ^ 

the 3rd defendant is bound tothe * 

Of any) that he represents the 2nd defend* 

ant’s estate The respondent does not' 

admit the truth of the allegation 

2nd defendant had died prior to f the 

of the lower Appellate Court ^ 

It is pointed out to us that n 
of the lower Appellate Court is so worded'that 

it might appear as if the 3rd j.* !” 

were personally liable thereunder 
admitted that the 3rd defendants KabiKtv 
must be restricted to the assets bll, * y 

his hands out of the estate of thT^ d 
defendant and the decree will n 6 ^ nd 

only as legal representative of the o r 
defendant. This, of course, does not 

«“ °< Prow'ly ZS&Zt* 

t J‘z*;z‘T « ,hs *** ’ 

Appeal dismissed ; Decree modified. 

(1) 28 Ind. Cas. 83; 28 AT L T i qo or 
(1915) M. W. N. 201. U l38; 2 L ' W - 166; 
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PUNJAB CHIEF COURT. 
Second Civil Appeal No. 1131 of 1911. 

October 17, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shndi Lai. 

Rev km e x d R . T . W IN KIEV—1) k f e n da n t 

Appellant 


-Plaintiffs 

re vie »i% when 
I imitation m 


versus 

AV AS AAV A SINGH and others 

—Respondents. 

Limitation — Rerior — Time spent in 
nt toned in eaten lot i >nj period /'.*,• 

appeal—Admit tiny fresh eeidenee in appeal — Interest 
■not promised , n'hen allowed. 

The claim was for recovery of a certain amount, 
principal and interest, for work done. The first Conn 
held that the whole of the work had been paid for 
and dismissed the suit. The plaintiffs applied for 
review of judgment on the ground that they had 
found a certain document which they had supposed 
was lost, but which had come to 1 i*rlit. The Court 
issued notice on the petition for review ami heard 
the case argued again, but it came to tlie conclusion 
that there was no sufficient ground for altering the 
decision, and dismissed tin* petition for review. The 
plaintiffs appealed. The appeal was under the 
ordinary law long time barred and the (picstion was 
whether the time spent in review should be allowed 
in calculating the period for limitation in appeal. 
The Appellate Court bold that there were* excellent 
grounds for the review application and it admitted 
the appeal, and reversed the decision of the first 
Court. On further appeal to the Chief Court: 

Held, (1) t hat t Ik* lower Appellate Court did not 
accept an appeal against the order in review, but 
admitted an appeal against the original judgment 
and decree, and in hearing it admitted authentic 
fresh evidence for the late production of which 
plaintiff bad satisfactorily accounted; [p. 928, col. J." 1 

(2) that there was nothing illegal or irregular in the 
procedure, j p. 028, col. J.J 

Where there was no promise to pav inteiest on 
overdue payments, nor was then* any‘indication in 
the evidence that any such promise wiis implied, nor 
wns unv notice given by plaintiff to defendant 

threatening to charge interest, no intorest could bo 

allowed. , p. 928, col. 2. 1 


Second appeal from llio decree of the 
Divisional Judge, Rawalpindi, dated the 
doth ol June 1911, reversing that of the 
District Judge, Rawalpindi, dated the 22nd 
of December 19C9, dismissing the suit. 

The Hon’ble Mr. Muhammad Shat] K R 
for the Appellant. . 

Ah*. Pnnuhvai, and Bl.ai St tea Singh % 

for the Respondents. 


JI DGM KNT.-—In this case the District 
Judge of Rawalpindi dismissed the plaintiffs’ 
claim with costs. The plaint ills are timber 
merchants and contractors and tbo defend¬ 
ant is Reverend R. T. Winkley, R 


oman 


Catholic Chaplain, AVest Ridge, Rawalpindi. 

It is explained in the District Judge’s judg¬ 
ment that Father AVinkley is not in any 
way personally liable, the real defendant 
being the Roman Catholic Mission. The 
claim was for Rs. 4,000, principal and 
interest, on account of work done on the 
West Ridge Church, that is to say, 

Rs. 3,295-9-4, principal, and Rs. 704-6-8, 

interest or damages. The latter item is 
claimed on the ground that the work was 
finished in March 1907, that it was measured 
up to the satisfaction of the parties in May 
190S, and yet, notwithstanding repeated 
demands, the money had not been paid at 
the time of the institution of the suit, 9th 
February 1909. The first Court states at 
some length the pleadings of the parties, 
and inasmuch as the matter has been dis¬ 
cussed at considerable length both by that 
Court and by the lower Appellate Court, 
it is not necessary for ns to re-state the 
pleadings at length. The first Court drew 
four issues and held that the plaintiffs had 
failed to prove that only Rs. 16,200 were 
paid to them for the work at AVest Ridge 
and that the sum of Rs. 3,295-9-4 was 
still due to them on account of that work. 
In short, it held that the whole of the 
West Ridge work had been paid for. The 
suit having thus been dismissed with costs, 
the plaintiffs first applied for review of judg¬ 
ment- on the ground that they had found a 
certain document, which they had supposed 
whs lost hut which had come to light. This 
document consists of a receipt for Rs. 3,500 
given by the defendant to the plaintiffs, and 
it is in connection with this receipt that all 
the difficulty in the case arises, and it is 
upon this receipt and its interpretation that 
the learned Divisional Judge reversed the 
decision of the District Judge. The Dis¬ 
trict Judge issued notice on the petition for 
review and heard the case argued again, 
lie came to the conclusion that there was 
no sufficient ground for altering the decision. 
He looked at the new document produced 
and he seems to have given his decision 
at ter taking that document into accouut. 
1 he review petition was dismissed, and 
plaintiffs then appealed to the Divisional 
t ourt, which, of course, at once observed 
that tlie appeal was under the ordinary law 
long time-barred, and the 6 rst- question for 
decision was whether the time spent in 
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review should be allowed in calculating the 
period of limitation for appeal. The 
Divisional Judge held that there were 
excellent grounds for the review application 
and it admitted the appeal. In coming to 
this conclusion the Court referred to Karin 
Bahhsh v. Daulat Bam (1) and Mnsadi Lai 
v. Badhaica (2), held that the document 
produced was a new and important piece of 
evidence, that it was admittedly genuine, 
that there was no reason to impute any bad 
faith to the plaintiffs in connection with it, 
that it put a completely new complexion 
upon the facts of the case, and that, there¬ 
fore, the review petition should have been 
accepted. This being so, it condoned the 
delay in appeal, reversed the decision of the 
Court below and gave plaintiffs a decree 
for Rs. 3,500, that being the sum which, on 
the basis of the new document aforesaid, 
the Court held had been transferred from 
its original position as a payment against 
the West Ridge work to the position of a 
payment against other work plaintiffs were 
doing for the defendant in Rawalpindi pro¬ 
per. The claim for interest or damages was 
disallowed, on the ground that the plaintiffs 
were themselves partly to blame for the 
delay and difficulty in settling the 
accounts. 

The defendant has filed a further appeal 
in this Court under the old law. Briefly 
summarized the points taken in argument 
are that inasmuch as the first Court re¬ 
jected the application for review, the lower 
Appellate Court should not have condoned 
the delay in appealing; that, further, the 
first Court refused in review to admit the 
new document produced by the plaintiffs, 
and that the lower Appellate Court, in 
admitting that document and using it 
against the defendant, virtually accepted 
an appeal against the order dismissing the 
review and that in so doing it acted with¬ 
out jurisdiction, there being by law no 
appeal against an order rejecting a review; 
that even if the new document be admitted 
to the record and used in the case, it does not 
properly give rise to the inference drawn by 
the lower Appellate Court; and that, as a 
matter of fact, the defendant has paid off 

(1) 183 P. R. 1888. 

(2) 8 InJ. Cas. 1156; 100 P. R. 1910 43 P. L. 

R. 1911, 


the whole of the plaintiffs’ claim upon work 
done at West Ridge. The plaintiffs also 
have filed cross-objections asking for the 
item of interest or damages disallowed. 

We have heard arguments on all the 

points raised by both parties and we now 

proceed to state our decision upon those 
several points. 

It is convenient to take up first the 
question of the effect upon the case of the 
new deeument aforesaid. The learned 
-Divisional Judge lias, in our opinion, rightly 
gauged this, and Mr. Shaft has not been able 
on the record, to show that the view taken 
is incorrect. He has virtually admitted this 
m argument, and it is sufficient, therefore 
for us merely to put the matter in the 
simplest way. Plaintiffs were simultaneous¬ 
ly doing for defendant work on the Church 
at West Ridge and on a school house etc 
in Rawalpindi. For the school work a 
grant-in-aid had been promised by Govern¬ 
ment, but, when the Inspector arrived in 
June 1906, defendant had apparently not 
paid plaintiffs anything for the school work 
How much of that work had been completed’ 
is not very clear, nor does it much matter- 
but anyhow it was thought necessary to 
show the Inspector that substantial progress 
had been made in order that he might under 
the rules pass the aforesaid grant of Govern¬ 
ment money. Two sums had been paid to 
plaintiffs by defendant against the West 
Ridge work, namely, Rs. 2,500 on 12th May 
1906 and Rs. 1,000 on June 5th 1906 
(cheque dated June 4th); and it was arranged 
that these payments should be treated"as 
having been made for the school work. To 
adjust this transfer on paper plaintiffs gave 
defendant a receipt for Rs. 3,500 as paid for 
the school work, while defendant gave 
plaintiffs another receipt for the same sum, 
which is the new document mentioned above 
produced on review of judgment. This 
receipt was intended to import a refund by 
plaintiffs to defendant of the two sums of 
Rs. 2,500 and 1,000 aforesaid, and indeed 
it expressly mentions those sums and gives 
the correct dates on which they were "paid 
(12th May and 5th June 1906). When the 
case was heard in the first Court, Father 
Wagner, Prefect Apostolic and Manager of 
business for the Mission, the receipt produced 
on review not being then in Court, said 
there was such a receipt, but denied that it 
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had any concern with the two payments 
aforesaid. Perusal of it, however, shows 
that this denial is not in accordance with the 
facts, the Reverend Father s memory or 
understanding of the matter having* been 
evidently at fault; and thus on the record 
the interpretation above given of the 
transaction clearly holds tlie Held, .and we 
must take it that the version given by 
Sundar Singh, witness for plaintiffs, is the 
correct one. 

The next point is whether it was right 
for the learned Divisional Judge (a) to 
condone the delay in appealing, and ( !•) to 
accept the new document in evidence. The 
way we look at these questions is this. The 
law certainly prohibits an Appellate Court 
hearing an appeal against an order rejecting 
an application for review; but in our opini m, 
though the lower Appellate Court's judgment 
contains ambiguous and perhaps not alto¬ 
gether judicious phrases, this is not what 
it has really done. Il has ruled that there 
was reasonable cause for the review applica¬ 
tion, which should in its opinion have been 
accepted, and hence sufficient cause had 
been shown for the delay in appealing. In 
this opinion we heartily concur, and thus 
we reach this point that tin* lower Appellate 
Court found itself seized ot an appeal, a 
vital matter in which had been obscured by 
the want of a certain document, and was 
asked by the plaintiffs to look at that docu¬ 
ment, which is admittedly genuine, and to 
re-decido the case. The new document was 
not an unknown thing sprung upon 

defendant, for Father Wagner had already 
admitted its execution; and defendant does 
not appear to have asked for an adjournment 
to prepare evidence or arguments to meet 
that document and to explain it away. The 
case was argued on the record that 

document and was decided, and in our 
“Pinion correct 1 y decided. The lower 

Appellate Court did not accept an appeal 
against the order in review, but admitted 
an appeal against the original judgment and 
decree, and, in hearing it, admitted authentic 
frosl, evidence, for the late |„-,.,luet ,ou 
winch plmtitifis had .satisfactorily accounted 

H e can find nothing illegal or irregular in 
this procedure. 

lint, Mr. Shall armies, when (he new 

evidence was admitted, there should have Keen 

a ronpuid to enable his elient In meet I he new 


case. There was, however, no new case : 
plaintiffs’ ensr remained as before; and we are 
not at all impressed by Mr. Shah's suggestion 
that, perhaps if a remand had been granted 
which was apparently never asked for, 
bis client might have shown that, taking 
in a lump nil the work done by plaintiffs 
for defendant and nil the payments by the 
latter both in Rawalpindi and West 
Ridge, be bad really paid plaintiffs in full 
or bad even overpaid them. We do not 
think the case should here-opened in order 
to facilitate an inquiry of this sort. The 
parties pleaded in the first Court and issues 
were drawn. Though defendant did in his 
pleas make statements as to work done 
and payments. lumping together all the 
contracts between tin* parties, the issues, the 
evidence and the whole subsequent history 
of the case show clearly that the defendant 
was content to l»a*e bis defence on the 
question whether or not Rs. 3,ii00 first paid 
for West Ridge was transferred so as to 
figure as a payment for the school work. 
In these circumstances we cannot accede 
to the request that there should he a remand 
now, and we dismiss the appeal. 

The cross-objection we must also dismiss 
on the strength of Act XXXII of 1S39 and 
the ruling Hnknn Ihn v. Hikin' Kesh (.1). 
There was no promise to pay interest on 
overdue payments and we cannot kind in 
the evidence any indication that any such 
promise was implied, nor was any notice 
given by plaintiffs to defendant threatening 
to charge interest. It follows, on the 
ruling ot that no interest (.or damages) 

up to date of suit can be allowed. As to 
interest alter date id* suit, we have con¬ 
sidered the whole of the circumstances of 

the case and we think that we should allow 
none. 

ie appeal and cross-objections are, there¬ 
fore. both dismissed ; and taking everything 
into account, we are of opinion that the 
,nnst equitable order is to direct that the 
parties do bear their on costs. 

Aftpt-,i f mi'/ c.o<.<’i'bjectiot'3 bath tlisnussctl. 

I\ K. ISPi 
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COURT OF THE BOARD OF REVENUE 

united provinces. 

Revenue Petition No. 25 op 1909-10 of Gonda 

District. 

March 16, 1915. 

Present:— Mr. Porter, S. M., and 
Mr. Baillie, J. M. 

COURT op WARDS, AJODHYA ESTATE 

—Defendant—Appellant 

versus 

PARMATMA DIN and others—Plaintiffs 

Respondents. 

Da-samull 1 right to—Possession of loud, right to— 
^ ettlem f nt decree interpretation of—lease, terming 

nf—/)L. 2 en) f l n° f Iease ~ Nofice of cj'ctmcnf validity 

AetlYYu ienant hol ding under—Ondh Bent 

Act (XXII oj 1 8<H), *. 52. 

A right to dasaundh does not. in itself implv a 

ii^ht to hold the lands on which the dasaundh is 
imposed. LP . 929, col. 2.] 

rW he p,ainHifs h . e,(1 a village under a settlement 
decree under which they were entitled to dasaundh 

and also to hold the village as lessees, such lease to 
be determined if the village came under direct man¬ 
agement or if the lessees refused to accept a lease on 
tlm terms offered by the talukdar. Subsequently on 

^“/ efu r l . f ° a , ccepfc tho torms proffered by the 
S ’ ' a UOtiC ° ° f G J ect ™ ut against 

IfcW, that the plaintiffs had a right to hold the 
village only till the talukdar chose to take it under 
direct management or till they refused to accept the 
terms ho proffered, [p. 929, col. 2.] 1 

Held, further, that when the plaintiffs refused to 
accent the terms proffered by the talukdar, they 
ceased to hold under the decree, although their rights 
to dasaundh remamed unaffected, and thus it was 
not necessary for the talukdar to have proceeded 

[££“ 62 * »"■»' »« A.; 

Appeal from the decree of tho Commissioner 
ryzabad, dated 9fch August 1907. 

JUDGMENT. 

Baillie, J. M.— (March 1(M, 1915.)_Re- 

spondents contest a notice of ejectment 

pTf V he , Mana ^ er of the Ajodhya 
Estate I he Commissioner has found that 

they hold under a settlement decree 

under which they are entitled to 

dasaundh and also to hold the village as 

essees, such lease to be determined if 

the village comes under direct management 

no ti x 6 essees refuse to accept a lease 
on the terms offered by the taluqdars. The 

judgment proceeds The grounds on 

which it IS sought to ej»et them is that 

terms , to acce Pt a lease on the 

terms offered to them by the aluqdar. 


The Settlement Court decree gives the 
taluqdm- power to fix the terms of the lease, 
hut I do not think that this can reason¬ 
ably be construed to mean that the taluqdar 
is entitled to fix his demand so high as to 
render it certain that the lease will be 
refused. The lease was offered for Rs. 1,100. 
bhambhu Nath, Deputy Collector, found that 
Rs. 740 would be a reasonable sum for 
lessees to pay. It appears from this that 
the tali, qdar's demand is exorbitant. I do 
not think that a refusal to accept these 
exorbitant terms has the effect of terminat¬ 
ing the lease. ” In my opinion, the Com¬ 
missioner in his judgment has completely 
misunderstood the nature of the rights 
respondents enjoy and the terms of the decree 
in their favour in the Settlement. Court. The 
sole right that they have been found to be 
in perpetuity entitled to is that of dasaundh, 
that is to say, of receipt ofone-tenth profits. 
It is well understood that a right to dasaundh 
does not in itself imply a right to hold 
the lands on which the dasaundh is imposed 
and in this particular case the decree makes 
this position plain. They were permitted to 
hold so long as they paid a rent fixed by 
the t taluqdar. They were entitled to one- 
tenth profits if the village was made Mam, 
that is, taken under the direct management 
of the taluqdar, or if they refused to accept 
a lease proffered bv the taluqdar. It appears 
to me clear that all rights under the settle¬ 
ment decree, so far as the village is con¬ 
cerned, cease when they refuse to accept the 
rent the taluqdar fixes. The Commissioner, 
in holding that the rent fixed by the taluqdar 
must be such as a Court of law would 
regard as reasonable, has placed the re¬ 
spondents in a position entirely different from 
that implied by the decree or sucb as usually 
is associated with the enjoyment of rights of 
dasa ndh : ride Sykes’ Compendium of Ondh 
Taluqdari Law, page 175. The Commissioner 
virtually finds that they have a right of 
occupancy at a rental to be approved by 
the Courts. There is no justification for 
this in the decree. I consider, therefore, 
that respondents had a right to hold the 
village only till the taluqdar chose to make 
it kham, or till they refused to accept the 
terms he proffered as regards rental. This 
disposes of the ground on which the Com¬ 
missioner upheld the decree of the lower 
Court, but the objection has been placed 
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before me in the argument in this case in 
a different light. It is claimed that even 
if respondents have no permanent rights 
under the decree, they nevertheless now hold 
under a decree of Court and are, therefore, 
not liable to ejectment by notice. This is 
a purely technical objection and I should 
be loth to give this prolonged litigation a 
fresh lease of life by accepting it. In a 
case recently disposed of by the Privy 
Council it was held that a person, in whose 
favour a lease had been decreed by the Settle¬ 
ment Court, ceased to hold under that lease 
and became liable to ejectment by notice 
when the period of the lease determined. 
The position is analogous. Respondents in 
this case are not entitled under their decree 
to hold when they refuse to accept^ the 
rental determined by the taluqdar. They, 
therefore, when they so refuse, cease 
to hold under the decree. I do not think 
that it is necessary to hold that the tahiqdar 
should have proceeded l y a suit under sec¬ 
tion 52. I would on these grounds allow 
this appeal and uphold the notice of eject¬ 
ment. It is, of course, understood that re¬ 
spondents 1 rights to dtisaundh are not affected. 

Porter, S. M. — 1 concur. 

Appeal allowed. 


nothing but an engagement not final or complete. 

If, however, the actings and conduct of the parties 
are founded on, then the plea of locus, -penitenthe 
is excluded by rci interventu >\ which raises a 
personal exception. Such an inference is drawn “from 
any proceedings, not unimportant, on the part of 
the obligee, known to and permitted by the obligor 
to take place on the faith of the contract, as if it 
were perfect, provided that they are unequivocally 
referable to the contract and productive of alteration 
of circumstances, loss, or inconvenience, though not 

irretrievable.” [p. 034, col. 1.3 ^ 

Madtl ison v. Alderson, 8 A. C. 46/; 52 L. J. Q. B. 
737; 49 L. T. 303; 31 W. B. 820; 47 J. V. 821, referred 

to. 

Kquitv will support a transaction, though clothed 
imperfect I v in legal forms to which finality attaches, 
especially if it had been acted upon bv the parties for 

a long time. [p. 934, col. 2.] 

In certain proceedings between the mortgagor 
and mortgagees, in 1873, prior to the passing of 
the Transfer of Property Act, in respect of certain 
mortgages of 1848 and 1871, the parties entered into 
a compromise whereby it was agreed that the 
equity of redemption in a portion of the mort¬ 
gaged properties should be released in favour of the 
mortgagees, who were from that time forwards 
to be's/dely entitled to the ownership of the portion 
so released, that the mortgagor was to be absolutely 
entitled to the portion retained by her Jree of the 
encumbrance and that a conveyance was to l>e 
executed by the mortgagor to the mortgagees in 
respect of the properties in which the equity of 
redemption had been so released. No conveyance 
was actually executed, but the parties acted up to the 
terms of the said arrangement and enjoyed their 
respective lands and alienated them also. In a suit 
brought in or about 1908 for redemption of the 
mortgages of 184x8 and 1871. 

licit !, that as the transaction took place before the 
Transfer of Property Act came into force no writing or 


PRIVY COUNCIL. 

A ITU Ah FROM THE CALCUTTA HlOlI COURT. 

November 25, 1914. 

Present :—Lord Dunedin, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 
MAHOMED MUSA, since deceased (now 
represented BY MAHOMED ABDUL AZIZ 

AND others), AND OTHERS-PLAINTIFFS- 

Appellants 

versus 

AGHORE KUMAR GANGULI and others 
—Defendants—Respondents. 

C 'untract—Mortgagor ami mortgagee — Com prom ise — 
Equity of redemption, agreement to release—Xo writimj 
or reg intuit ion—Agreement acted upon for 35 years — 
Locus penitent i;r anti lvi interventns, doctrines of 
— Mortgage, whether can hr rc-agititfctl- — -Equity. 

The locus penitente,e nr “the powrr of resiling 
from an incomplete engagement, fmm an unaccepted 
offer, from a mutual contract m winch all have not 
assented, from an obligation to which a writing is 
requisite, and has not been mlhihitcil in un authentic 
ihape,” exists only where the parties stand upon 


registration was necessary to complete the conveyance, 
that even if it was defective or inchoate, the conduct 
of the parties and the approbatory acting or homolo¬ 
gation of the mortgagor had supplied the necessary 
defects and that the existence of the mortgages could 
not be re-opened. j_p. 933, col. 2.] 

Appeal from a judgment and decree of 
the High Conit, dated June 16th, 1909, re¬ 
versing a judgment and decree of the Sub¬ 
ordinate Judge of 24-Pergannahs, dated 

August 31, 190S. 

FACTS.—On July 22, ISIS, one Fazlul 
Karim mortgaged bis zemindari with one 
Rani Chand Mnkerji to secure a loan of 
Us. 1,40,000 with interest at 12 per cent. 
On September 20, 1S50. Fazlul Karim by a 
bill of sale conveyed the zemindari to his 
wife Khcdajanessa in lieu of her dower. On 
Kebiuary 14, 1S51, Khodajanessa tiled a bill 


in the Supreme Court at Calcutta for redemp¬ 
tion of all the mortgaged properties against 
both Rani Clmnd Mukerji and Fazlul Karim. 
On February IS, 1S51, a decree was made by 


Vol. XXVIII] INDIAN CASES. 

MAHOMED MUSA V. AGHORE KUMAR. 



consent of all parties in tlie suit by which it 
was found that Rs. 1,37,500 was due upon 
the said mortgage for principal and Rs. 1,063 
tor interest. It was ordered that Mukerji 
should pay the costs of the suit and on 
payment of principal and interest and costs 
he should convey and assign the mortgaged 
properties to Khodajanessa. On August 16 
1853, she granted a patni lease of the zemin- 
clan to onePremnath Rai Chowdhri leaving a 
malikana for the lessor. On May 20, 1856 
Fazlnl Karim died leaving his widow, Kliodaj- 
anessa, and his sons, Atya, Musa and Jakerin, 
and two daughters. These were his heirs and 
legal representatives and were substituted 

as defendants in his stead in the suit. On 
December 2, 1857, an order was passed, vary- 
mgsome of the terms of the decree of February 
18, 1851. On October 1, 1862, Ram Chand 
Mukerji died leaving three sons, Panchanan 
Ram Lai and Sashi Bhuslian. He left a 
Will of which the sons as executors obtained 
Probate. The right in the mortgaged pro- 

devi ' Sed to tl,em - 011 November 
L*> lb 7 0, an agreement was executed by 
Khodajanessa and the tliree sons of Ram 
Chand Mukerji in reference to the mort¬ 
gage in question. Certain terms were thereby 
arranged. On April 4, 1871, she executed 
a second mortgage of all the properties sub- 
jec to the first mortgage of 1848 in favour 
of Arun Prokash Ganguly. In the year 1873 
differences arose between Khodajanessa and 
the sons of Ram Chand Mukerji in respect 
of the terras of the agreement of 1870. 
They, therefore, instituted a suit for the 
enforcement of the said agreement. The 
suit was compromised and a razinama was 
signed and filed by Khodajanessa in the 
Court, accepted and signed by the sons of 
Ram Chand Mukerji. It was agreed that 
the mortgagees should release all the pro- 
perties covered by the mortgages from the 
liability of all debts and she was to execute 
ce s of absolute sale or transfer to give 
effect to the arrangement, (1) that a share 
ot d odd annas to be transferred to Ganguly in 
fall payment and satisfaction of the said 
second mortgage, (2) that a share of 9 odd 
annas to be transferred to the three sons of 
Ram Chand Mukerji in full payment of the 
m 1 created first and (3) that the 

*ir d ° dd amias 1° remain the property 
0 lodajanessa, free from all incumbrances. 


A decree was accordingly made. Deeds of 
sale or transfer were not executed as con¬ 
templated by the razinama and decree The 
arrangement itself and the division of the 
property was given effect to and carried out 
>y all parties. I„ 1890 Khodajanessa died 
Jeaung three sons, Atya, Musa and .Takeria. 
and two daughters. |„ 1908 the sons and 
laughters of khodajanessa instituted a suit 
for the redemption of the property in question, 
on the ground inter alia that no conveyance 
, 1 talcen P'ace as contemplated by the 
decree of 1873. The Subordinate Judge 

decided in favour of the heirs of the mort¬ 
gagor. On appeal to the High Court the 
judgment of the lower Court was reversed. 
An appeal was then made to the Judicial 

Committee of the Privy Council in due 
course. 

r . ) lr i . Pe Qrupther, K. 0. (with him Mr. 

. for the Appellants, contended that the 
razinama could not be sued on. It was not 
registered as required by section 17 of the 
Registration Act (HI of 1877). 

A C /Ti D s?o 5 EDIX: Tl ' e Aot in force the 

Act of 18o9.j 

It was impossible to say that either party 
could take advantage of the agreement to 
take effect in the future by virtue of a mere 
decree. Conveyances were never executed 
and in point of fact the so-called decree 
remained a dead letter. Tarol evidence was 
wrongly admitted to prove that tl e equity of 
redemption was released by the lady This 
was in contravention of the Evidence Act, 
section 92 (4). (At this stage of the argu¬ 
ment their Lordships intimated a desire to 
hear Mr. Upjohn, K. C., on the point). 

Reference was made tD Ma Ywet v. Ma Me 
(1); Pronfil Annee v. Lakshnu Annee (2); 
Basanta Kumar iDebi v. Kamikshya Knmari 
Debt (3); KhiarajmaJ v. Da ini (4). ' 

Mr. 1 pjohn , A. C. (with him Mr. Dunne), 
for the Respondents, contended that what he 
relied upon was not a document, but a verbal 

(1) 3 lull. Cas. 797; 5 L. 13. R. 118; (i M. L T 39 >. 

36 I. A. 192; H 0. W. N. 1U; II Bom. L. R 19 ].' 

19 M. L. J. 577; 10 C. L. J. 253; 36 C. 978 

L J 2 ) J4- L A ' 101: 22 M ‘ ? ° S; 2 W - X - 9 M. 

(3) 32 I. A. 181; 10 C. W. X. I; 2 A. L. J. 810- 2 
C. L. J. -38; 7 Bom. L. 904; 15 M. L . J 3°0- 
C 23 * 3 ° 

*(4) 32 1. A. 23; 1 C. L. J. 584; 2 A. h. J. 71; 9 C 
W, N. 201; 7 Bom. L, R f 1; 32 C. 290, 
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contract- followed by a continuous acting on 
it for thirty-five years. As it was a verbal 
contract, the provisions of section 49 of Act 
VI11 (Registration) of lb/1 did not apply. 
There was part performance and the whole¬ 
some doctrine of equity which removed all 
the harshness and injustice which might be 
occasioned by not complying with some of the 
formalities of the law. This was recognised 
by all systems of law and the Indian system 
was not an exception. (At this stage their 
Lordships stopped Mr. Upjohn and did not 
call upon Mr. De Gruyther to reply). 

Reference was made to J^Iadd t son v. 

Alder son (•">). 

JUDGMENT. 

Lord Siiaw. —This is an appeal from a 
judgment and decree of the High Court of 
Judicature at Fort V illiam in Bengal, dated 
the 16th June 1909. That judgment was 

pronounced upon and reversed a judgment 
and decree of the second Subordinate Judge 
of the 24-Pergannahs, dated the 31st August 

1908. 

The object of the suit is for the redemp¬ 
tion of two mortgages, dated 22ud July 
1848 and 4th April 1871. The defence 

which has been sustained is that the 
right to redeem was extinguished many years 
ago, in circumstances which will now be 
mentioned. 


Many of the facts of the ease are com¬ 
prised in a chapter which may be said to 
have definitely closed in the year 1873; and 
it is accordingly unnecessary to narrate 
them in detail. After the 1848 mortgage 
was granted by one Fa/.Iill Karim, his wife 
Khodajanessa obtained from him a con¬ 
veyance of her husband’s zemindari. as a 
gift in lieu of dower. This occurred in 
1850. In 1-M she began proceedings for 
redemption of the mortgaged properties. 
Many and various legal steps took place in 
that decade, and from at least the year 
1803 no record remains of any proceedings 
in the suit. It is admitted that no useful 
light can now he thrown upon that litigation, 
—which, in any view, appears never to have 
been determined. 

In 1870 a certain agreement was executed 


(•-») * A. u 1U7; b. J. 0- B. 737; 19 L. T. 903; 31 

\V. It. 820; 17 J. 1\ 821. 


by Khodajanessa Begum and three sous 
of one Ram Chanel Mukerji in reference to 
the 1848 mortgage. A sum was 
fixed as the principal due and another 
sum as interest due, and arrangements 
were made for payment by yearly instalments 
and for management of the property and the 
like. 

On 4th April 1871 the second mortgage 
was granted. In 1873 differences, however, 
arose between Khodajanessa and the mort¬ 
gagees, and n suit was brought by Ram 
Chand Mukerji's three sons to enforce 
against her the agreement c-ome to. This 
suir was compromised. On 26th November 
1873 Khodajanessa entered into a razinnma , 
or agreement of compromise, which razinnma 
was signed by the plaintiffs. What hap¬ 
pened under it may be expressed in Khodnj- 
anessa’s own words in evidence given by 
her in a litigation in 1875, and printed on 
the record. In that suit on 30th April she 
testified as follows; 

“The suit in the *24-Pergannahs Court was 
settled and a solenama executed by the 
three brothers, a deed of compromise, what 
is termed a razinnma and safina r a. On 
my agreeing to execute a conveyance of the 
12-annas share to the three brothers, it 
was settled. The three brothers and myself 
all agreed and made the settlement. 1 spoke 
to all the three brothers on the subject of 
that settlement.*' 

Tlio razinnma contains a full narrative of 
the transactions with the property mortgaged, 
and of the financial embarrassments which 
had occurred. It appeared, as was the 
fact, that after the death of the putnidar of 
the property the realisation of the rents had 
come under the charge of the Court of 
Wards. And the true point, so far as the 
present litigation us concerned, of the 
razinnma was this, that it was arranged that 
from the year 1874 onwards the realisation 
of malikana profits should bo as follows : — 
To the plaintiffs in that case and Arun 
Prokash Ganguly **the malikana profits in 
respect of 12-annas, 7-gttndas, 2-karas* 1 -kag 
share and the Collectorate revenue both 
amounting to Us. 27,386-7-10 as per 
account given above and I shall realise 
the profits in respect of the remaining 3- 
annas, 12 gun las, 1-Amai, 3-kags share and 
Collectorate revenue both amounting to 



INDIAN CASES. 


933 


Vol. XXVIII] 

MAHOMED MrSA V. AGHORE KUMAR. 

Rs. 8,013-8-10 hist by hist according to the 
terras of the kabuliyat The other parties 
named were to get their names registered 
in the Colleetorate. These parties, it may be 
mentioned, had expressly ‘consented to such 
arrangement and released the said taluks 
and all the properties covered by the mort¬ 
gage-deed to me free from the liability for 
the debt.” 

It is impossible to read this razinama 
without concluding that the mortgage debts 
were to be thenceforward for ever ex¬ 
tinguished, that the property itself was to be 
divided among the parties in specific sharps, 
and that with regard to one share—set forth 
as 3 annas, 12 gnmlas, 1 kara and 3 hags —it 
was to become and be dealt with by Khodaj- 
anessa as her separate property, disburdened 
of debt. The remainder of the 16 annas was 
also to be similarly and separately owned and 
enjoyed. 

The concluding prayer of the razinama 
was : 

That the Court may be pleased to decide 
the suit declaring that the plaintiffs shall get 
the amount claimed to their satisfaction in 
the manner stated above.” 

The razinama was accordingly produced 
to the Court, which pronounced upon it as 
follows : 

‘It is, therefore, ordered that the suit be 
decided in pursuance of the terms of the 
razinama , and that the suit be struck off from 
the list of pending cases.” 

The point which is made against giving 
effect to this compromise is that a conveyance 
was not made by Khodajanessa in comple¬ 
tion of the contract of purchase narrated in 
the razinama . This is true. But no written 
conveyance by the Law of India was at the 
date of that transaction necessary, the Trans¬ 
fer of Property Act not being passed until 
the year 1882. 

But even if a transfer in writing had from 
a conveyancing point of view been omitted, 
or if some other formal defect had occurred, 
their Lordships are of opinion that this would 
have teen unavailing to the appellants in the 
attempt made in the present suit to redeem 
the . mortgages. For the points against 
opening up the transaction are manifold, and 
are in their Lordships 5 opinion conclusive. 
Ihe compromise has been acted upon by all 
the parties to it, and by their successors-in- 


title from that date to this. The suit was 
dropped, the division of shares of the pro¬ 
perty was made, and it may be said generally 
that from its date until the date of Khodaj- 
anessa’s death in the year 1890, and, indeed, 
from that date until the present time the 
property has been managed upon the 
footing of that division, of the extinction 
of the mortgage debts, of the division 
of the disburdened proprietary interests in 
the shares set forth in the compromise, and 
of the receipt and enjoyment of rents and 
profits accordingly. The detail need not be 
given. 

As to Khodajanessa herself, her own 
view is set forth in her evidence as already 
given. A striking instance of her approba¬ 
tory acting, or homologation, may be men¬ 
tioned. In the same year, 1875, she exe¬ 
cuted a mortgage for her own 3-annas share, 
and in this deed she recites at length the 
whole transactions, the separation into shares 
and so forth. 

Transactions of mortgage, sale, etc., have 
been also carried out by the other sharers 
with reference to their properties. And, in 
short, it may be said that for a period of 
between 30 and 40 years prior to the initia¬ 
tion of this suit the rights of all parties have 
been dealt with precisely upon the same 
footing as if Khodajanessa had made an ex¬ 
press conveyance parting with the equity of 
redemption, and transferring allotted shares 
of the property itself to the mortgagees, and 
reserving one share to herself. 

In these circumstances their Lordships are 
of opinion that the proposition that the 
equity of redemption still remains with the 
representatives of Khodajanessa cannot be 
maintained. Even if the razinama itself was 
insufficient, yet in their Lordships’ view the 
decree of the Court, to the sufficiency of 
which an objection was taken in argument, 
was obtained upon cne footing, and one foot¬ 
ing alone, t.e., that the parties to the suit 
had in fact arranged their rights in the 
property in terms of the compromise. 

Their Lordships in view of the argument 
strongly pressed upon them, think it right 
further to say that even although the razinama 
and the decree taken together were considered 
to be defective or inchoate as elements mak¬ 
ing up a final and validly concluded agree¬ 
ment for the extinction of the equity of 
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redemption, the actings of parties have been 
sued) as to supply all such defects. To use 
language common from very early times 
in Scotland, and highly approved in the 
case of Mfi<lif/xn)i y. Al/hrson (5) in the House 
of Lords, it is no doubt true that there is a 
Inrtt. s* p/‘u // riif /<e, that is a power of resiling 
from an incomplete engagement, from an 
unaccepted offer, from a mutual contract to 
which all have not assented, from an obliga¬ 
tion to which writing is requisite, and has 
not yet been adhibited in an authentic shape.” 
This is the situation where the parties stand 
upon nothing but an engagement which is 
not final or complete. Hut where the 
actings and conduct of parties are founded 
on, then in all such cases, to use the language 
of Professor Hell in his Principles, section 
-t>, i ei infereentus raises a personal excep¬ 
tion, which excludes the plea of locus 
penitentin\ It is inferred from any pro¬ 
ceedings, not unimportant, on the part of 
the obligee, known to and permitted by the 
obligor to take place on the faith of the 
contract, as if it were perfect; provided they 
are unequivocably referable to the contract 
and productive of alteration of circumstances, 
loss or inconvenience, though not irretriev¬ 
able.” 

Their Lordships do not think that there 
•is anything either in the Law of India or 
of England inconsistent with it, but, upon the 
contrary, that these laws follow the same 
rule. In a suit, said Lord Selborne in 
M add t sou v. Aldersmi (5), founded on such 
part performance (and the part performance 
referred to was that of a parol contract 
concerning land) the defendant is really 
charged ' upon the equities resulting from 
the acts done in execution of the contract, 
/! n, » not (within the meaning of the Statute 
_ of. . I* ram Is) upon the contract itself. If 
such equities were excluded, injustice of a 
. kind which the Statute cannot be thought 
to. have had in contemplation would follow. 

Ei , nl Chancellor then enumerates a 
so ies of acts referable t*» the parol contract, 
and he adds, the matter has advanced 
beyond the stage of contract; and the 
equities which arise out of the stage which 
‘it has reached cannot he administered 
‘unless* the contract. is regarded.” Many 
authorities are cited in support-of these pro¬ 
positions from English and Scotch Law, and 
uuo countenance is given* to'the proposition 


that equity will fail to support a transaction 
clothed imperfectly in those legal forms to 
which finality attaches after the bargain lias 
been acted upon. From these authorities 
one dictum quoted by Lord Selborne from 
Sir John Strange, Totter v. Potter (6), may 
be here repeated: If confessed or in part 

carried into execution, it will be binding on 
the parties, and carried into further execu¬ 
tion as such, in equity.” Their Lordships 
do not think that the Law of India is in¬ 
consistent with these principles. On the 
contrary it follows them. 

A review by their Lordships of the 
judgment of the learned Judges of the 
High Court of the case has convinced them 
that the facts have been correctly appreci¬ 
ated, and they concur with the legal result 
arrived at. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed 
with costs. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. T. L. 
Wilson A Co. 

Solicitors for the Respondents: Messrs. 

Ilnrtnu, Yeafes mid Hart. 

(H) 1 N osey (Senior) 437 at p. 441; 27 E. R. 1128. 


MADRAS HIGH COURT. 

Okioinal Civil Appeal No. 103 of 1913. 

January *20, 1915. 

Present: — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

MAHOMED KADJR M01IIDEEN SAIL 
M AG HR1H1—Plaintiff—Appellant 

rcFsns * . -• • 

The lIox'i»LE Siu G1IULAM MAHOMED. 

A LI KHAN BAHADUR, the. PRINCE of 
ARCOT, and another—Defendants— 

Respondents. 

M nhnni niadan Law —NVaqf property—Resumption 

hi/ Cocerninent — Proi*erty given had' to .grantor — 

(•ointor issinmj inum det'ds in favour of inntwalli— 

* • • * 

Inference —Muiwnlli, subject to waqif —Removal oj 
mutwalli —Resumption of inain by Sove)\ % igif — Courts , 
ju nsihetion of - y[osxpn\ object of —Siicce^'ioM to office of 
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Sadasiva Aiyar and Xapier, J,J. —Where the villages 
granted by the Muhammadan Government as inam 
for carrying on the religious worship in a mosque, 
were resumed bv the British Government and given 
baek to the grantors, but the inam title-deeds were 
issued in the name of the mutwalh for the time 
being to be nominated by the grantors: 

Held , that the intention was to make a grant of 
• the villages an inam to the original xvaqif or founder 
of the endowment and not to the mutwalli 
himself personally, [p. 937, col. J; p. 944, col. ].] 

Where the muticalli of a mosque has to be recognised 
and re-appointed at each succession by the xvaqif the 
former cannot claim a hereditary right in such office 
nor can a Will made by his father in his favour 
enhance his right in this respect, [p. 938, col. 1; 945, 
col. 2.] 

A muticalli of a mosque is entirely subject 
to the control of the xvaqif and is removeable by him 
at his will for proper reasons, [p. 938, col. 2.] 

Where a mutwalli defies the authority of the xvaqif 
and fails to submit accounts when required to 
do so, a proper reason exists for his removal, [p. 941, 
col. 1.] 

A resumption by the Sovereign of an inam is an 
act of sovereignty which cannot be questioned by 
Municipal Courts, [p. 936, col. 2.] 

East India Company v. Syed Ally , 7 fir. I. A. 555; 
1 Sar. B. C. J. 867; 19 E. R. 417, followed. 

Sadasiva Aiyar J.—No distinction should be drawn 
between mosque and mosque, and all mosques 
should be treated as being intended for use of the 
Mussalman public in the same degree, [p.936, col. 
1 .] 

Queen-Empress v. Ramzan , 7 A. 461 at p. 469; A. W. 
N. (1885) 117, followed. 

A determination of the question of succession to an 
office in a mosque endowment depends not on the 
general law of property, but upon the rules which 
the founder of the endowment established, [p. 937, 
col. 2.] 

Rahumutulla Sahib v. Mahommed Akbar Sahib , 8 fir. 
H. C. R. 63, followed. 

Ordinarilv under the filuhainmadan Law the 
power of the removal of the muticalli is vested in 
the Kazi but if under the original scheme, settled by 
the waqif the grantor reserved to himself and to 
his heirs the power of removing the muticalli and 
of making nominations from time to time, such a 
power would not be illegal, provided it is not detri¬ 
mental to the interests of the mosque, [p. 938, col. 2.] 

Khajeh Salimulla v. Abdul Khayer Mohammad 
Mustafa , 3 Ind. Cas. 419; 14 C. W. N. 497; 11 C. L. J. 
304; 37 C. 263, followed. 

The age of majority fixed by the Indian filajority 
Act does not apply to offices which involve the per¬ 
formance of religious duties, [p. 941, col. 2.] 

A right to collect Government Revenue from the 
villages granted as an endowment to a religious office, 
cannot be sued for in a Civil Court, unless upon a 
certificate obtained under section 6 of the Pensions 
Act (XXIII of 1871). [p. 941, col. 2; p. 942, col. 1.] 

Appeal from the judgment of theHon’ble 
Mr. Justice Wallis, dated the 26th day of 
November 1913, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
Court, in Civil Suit No. 345 of 1912. 


Messrs. D. Chamier, M. D. Devadoss , R. N. 
Aiyangar, Rencontre and Tirumalai Pillai , for 
the Appellants. 

Messrs. T. Pattabhirama Aiyar and 6. P. 
Ramasiccimi Aiyar, for the Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiff (appel¬ 
lant) was born on the 28th May 1895, (See 
Exhibit K). This suit was brought in 
October 1912, when he was a minor, through 
a next friend. The plaint prayed (mainly) 
for the following reliefs : (a) A declaration 
that the plaintiff was the lawful muticalli 
of the two mosques in Madras called the 
Wallajah and Anwari Mosques and of the 
endowments attached thereto ; (5) that the 
agreement, Exhibit A, executed by the plain¬ 
tiff in December 1911 when he was 16 years 
old in favour of the 1st defendant, the 
Prince of Arcot, was null and void and 
not binding on the plaintiff; (c) that the 
alleged dismissal of the plaintiff fiom the 
office of mutwalli. (Exhibit G) by the 1st 
defendant was ultra vires and wrongful and 
the alleged appointment of the 2nd defend¬ 
ant as muticalli by the 1st defendant was 
also ultra vires ; ( d ) that an account be taken 
from the 1st defendant of the receipts and 
disbursements of money made by him from 
January to June 1912; and (e) that the 
defendants may be *estrarined by an injunc¬ 
tion from collecting the rents and profits of 
the plaint property and interfering with the 
management of the mosques and properties 
of the plaintiff. 

It is clear from the plaint that, though 
the fact that from the time of the plaintiff’s 
great-great-grandfather the office of muticalli 
has been held by him and his descendants in 
regular succession, is mentioned, the plaintiff 
does not claim that the office itself is a 
hereditary one in the. sense that a son is 
entitled as of right to succeed to his father. 
The plaintiff is himself only a younger son, 
his elder brother being alive. In paragraph 
6 of the plaint, the plaintiff says that he 
succeeded to the office of muticalli cn or 
about 28th December 1911 in accordance 
with the Will, dated 16th November 1911, 
made by his father (his fpredecessor-in- 
office) who died on the 12th January 1912. 

It is rather difficult to understand how, when 
the father died only on the 12th January 
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redemption, the actings of parties have been 
such iis to supply all such defects. To use 
language common from very early times 
in Scotland, and highly approved in the 
case of Mnddisnu v. Ahhrson (5) in the House 
of Lords, it is no doubt true that there is a 
locus penitent i;v, (hat is a power of resiling 
from an incomplete engagement, from an 
unaccepted offer, from a mutual contract to 
which all have not assented, from an obliga¬ 
tion to which writing is requisite, and has 
not yet been adhibited in an authentic shape.” 
This is the situation where the parties stand 
upon nothing but an engagement which is 
not final or complete. Hut where the 

actings and conduct of parties are founded 
on, then in all such cases, to use the language 
of Professor Hell in his Principles, section 
lib, )ci intcrvcntms raises a personal excep¬ 
tion, which excludes the plea of locus 
penitentiiv. It is inferred from any pro¬ 
ceedings, not unimportant, on the part of 
the obligee, known to and permitted by the 
obligor to take place on the faith of the 
contract, as if it were perfect; provided they 
are unequivocally referable to the contract 
and productive of alteration of circumstances, 
loss or inconvenience, though not irretriev¬ 
able.” 

Their Lordships do not think that there 
•is anything either in the Law of India or 
of England inconsistent with it, but, upon the 
contrary, that these laws follow the same 
rule. In a suit, said Lord Selborne in 
Maddison v. Alderson (5), founded on such 
part performance (and the part performance 
referred to was that of a parol contract 
concerning land) the defendant is really 
charged upon the equities resulting from 
the acts done in execution of the contract, 
and not (within the meaning of the Statute 
.of- • frauds) upon the contract itself. If 
such equities were excluded, injustice of a 
. kiod which the Statute cannot be thought 

riii" •< « ' . . ip contemplation would follow. 

f J ° r d Chancellor then enumerates a 
series of acts referable to the parol contract, 
and he adds, the matter has advanced 
beyond the stage of contract; and the 

equities which arise out "of the stage which 
*it has reached cannot be administered 
‘tfnless* the contract is regarded.” Many 
authorities are cited in support of these pro¬ 
positions from English and Scotch Law, and 
' w countenance is given* to 'the proportion 


[1915 


that equity will fail to support a transaction 
clothed imperfectly in those legal forms to 
which finality attaches after the bargain has 
been acted upon. From these authorities 
one dictum quoted by Lord Selborne from 
Sir John Strange, Totter v. Potter (6), may 
be here repeated: If confessed or in part 

carried into execution, it will be binding on 
the parties, and carried into further execu¬ 
tion as such, in equity.” Their Lordships 
do not think that the Law of India is in¬ 
consistent with these principles. On the 
contrary it follows them. 

A review by their Lordships of the 
judgment of the learned Judges of the 
High Court of the case has convinced them 
that the facts have been correctly appreci¬ 
ated, and they concur with the legal result 
arrived at. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed 
with costs. 

Appeal d is missed. 

Solicitors for the Appellant: Messrs. T. L. 
Wilson Go, 

Solicitors for the Respondents: Messrs. 

Burton, Yeates and Hart. 

(«) 1 Vescy (Senior) 437 at p. 441; 27 E. R. 1128. 
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Original Civil Appeal No. 103 of 1913. 
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Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

MAHOMED KADIR M01IIDEEN SAID 
MAG IIR1BI— Plaintiff—Appellant ; 

versus 

The Hon'hle Sir G HU LAM MAHOMED 
A LI KHAN BAHADUR, the. PRINCE of 
ARCOT, and another—Defendants— 

Respondents. '* 

M tthammadan Laic —Wnqf property — Resumption 
l"j (lorernment—Property given back to - grantor — 
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Inference —Mntwalli, subject to wnqif— Removal oj 
mutwalli — Resit in pt ion of inam by Sovereign—Courts , 
jurisdiction of - Mosque , object of —Succession to office of 
mosgue , principle of — Kaz>\ yroivcr of — Age of majority , 
ichether applicable to offices involving performance of 
religious duties — Right to collect Government Revenue , 

suit joe—Certificate - Pensions Act (XXIII o] 187Vi 
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Sadasiva Aiyar and Xapier, JJ .—Where the villages 
granted by the Muhammadan Government as inam 
for carrying on the religious worship in a mosque, 
were resumed bv the British Government and given 
back to the grantors, but the inam title-deeds were 
issued in the name of the muticalh for the time 
being to be nominated by the grantors: 

Held , that the intention was to make a grant of 
• the villages an inam to the original waqif or founder 
of the endowment and not to the mutwalli 
himself personally, [p. 937, col. 1; p. 944, col. ].] 

Where the mutwalli of a mosque has to be recognised 
and re-appointed at each succession by the waqif the 
former cannot claim a hereditary right in such office 
nor can a Will made by his father in his favour 
enhance his right in this respect, [p. 938, col. 1: 945, 
col. 2.] 

A mutwalli of a mosque is entirely subject 
to the control of the waqif and is removeable by him 
at his will for proper reasons, [p. 938, col. 2.] 

Where a m uttraili defies the authority of the waqif 
and fails to submit accounts when required to 
do so, a proper reason exists for his removal, [p. 941, 
col. 1.] 

A resumption by the Sovereign of an inam is an 
act of sovereignty which cannot be questioned by 
Municipal Courts, [p. 936, col. 2.] 

East India Company v. Syed Ally , 7 M. I. A. 555; 

1 Sar. I\ C. J. 867; 19 E. R. 417, followed. 

Sadasiva Aiyar J.—No distinction should be drawn 
between mosque and mosque, and all mosques 
should be treated as being intended for use of the 
Mussulman public in the same degree, [p. 936, col. 
1.1 

Queen-Empress v. Ramzan , 7 A. 461 at p. 469; A. W. 
N. (1885) 117, followed. 

A determination of the question of succession to an 
office in a mosque endowment depends not on the 
general law of property, but upon the rules which 
the founder of the endowment established, [p. 937, 
col. 2.] 

Rahumutulla Sahib v. Mahommed Alcbar Sahib, 8 M. 
H. C. R. 63, followed. 

Ordinarily under the Muhammadan Law the 

V 

power of the removal of the mutwalli is vested in 
the Kazi but if under the original scheme, settled by 
the waqij the grantor reserved to himself and to 
his heirs the power of removing the mutwalli and 
of making nominations from time to time, such a 
Jiower would not be illegal, provided it is not detri¬ 
mental to the interests of the mosque, [p. 938, col. 2.] 

Khajeh Salimulla v. Abdul Khayer Mohammad 
Mustafa, 3 Ind. Cas. 419; 14 C. W. N. 497; 11 C. L. J. 
304; 37 C. 263, followed. 

The age of majority fixed by the Indian Majority 
Act does not apply to offices which involve the per¬ 
formance of religious duties, [p. 941, col. 2.] 

A right to collect Government Revenue from the 
villages granted as an endowment to a religious office, 
cannot be sued for in a Civil Court, unless upon a 
certificate obtained under section 6 of the Pensions 
Act tXXHI of 1871). [p. 941, col. 2; p. 942, col. 1.] 

Appeal from the judgment of the Hon’ble 
Mr. Justice Wallis, dated the 26th day of 
November 1 913, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
Court, in Civil Suit No. 345 of 1912. 


Messrs. D. Chamfer, M. D. Devadoss, R. N. 
Aiyangar , Rencontre and Tirumalai Filial, for 
the Appellants. 

Messrs. T. Pattahhirama Aiyar and 6. P. 
Ramasicami Aiyar, for the Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiff (appel¬ 
lant) was born on the 28th May 1895, (8ee 
Exhibit K). This suit was brought in 
October 1912, when he was a minor, through 
a next friend. The plaint prayed (mainly) 
for the following reliefs : (n) A declaration 
that the plaintiff was the lawful mutwalli 
of the two mosques in Madras called the 
Wallajah and Anwari Mosques and of the 
endowments attached thereto ; ( b ) that the 
agreement, Exhibit A, executed by the plain¬ 
tiff in December 1911 when he was 16 years 
old in favour of the 1st defendant, the 
Prince of Arcot, was null and void and 
not binding on the plaintiff; (c) that the 
alleged dismissal of the plaintiff fiom the 
office of mutwalli (Exhibit G) by the 1st 
defendant was ultra vires and wrongful and 
the alleged appointment of the 2nd defend¬ 
ant as mutwalli by the 1st defendant was 
also ultra vires; ( d ) that an account be taken 
from the 1st defendant of the receipts and 
disbursements of money made by him from 
January to June 1912; and (e) that the 
defendants may be restrained by an injunc¬ 
tion from collecting the rents and profits of 
the plaint property and interfering with the 
management of the mosques and properties 
of the plaintiff. 

It is clear from the plaint that, though 
the fact that from the time of the plaintiff’s 
great-great-grandfather the office of mutwalli 
has been held by him and his descendants in 
regular succession, is mentioned, the plaintiff 
• does not claim that the office itself is a 
hereditary one in the. sense that a son is 
entitled as of right to succeed to his father. 
The plaintiff is himself only a younger son, 
his elder brother being alive. In paragraph 
6 of the plaint, the plaintiff says that he 
succeeded to the office of mutwalli cn or 
about 28th December 1911 in accordance 
with the Will, dated 16th November 1911, 
made by his father (his (predecessor-in- 
office) who died on the 12th January 1912. 

It is rather difficult to understand how, when 
the father died only on the 12th January 
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1912 and when the AN'ill (Exhibit O) dated 
15th November *911 could and does speak 
only from the date of the death of the 
father, the plaintiff could have succeeded 
to the office on the 28th December 1911 
itself, which date is neither the date of the 
Will nor the date of the father's death. 
Paragraph 4 of the Will (Exhibit O) clearly 
says ‘‘on my death, yon Muhammad Kadir 
Mohideen alias Badsha shall forthwith take 
charge of the mosque properties and 
Shayanavaram jo air and conduct the office 
of mutwalli in accordance with the provisions 
of Muhammadan Law.” However, the plain¬ 
tiff, as I said before, does not claim a 
hereditary right in the office but lays claim 
to it because lie was nominated by his 
father, the previous mutwalli, as successor. 
One of the principal questions in this case, 
therefore, is whether the succession to the 
office of mutwalli of the two plaint mosques 
takes place by the nomination and appoint¬ 
ment of the prior office holder, or whether 
the power of appointment on a vacancy rests 
in the Prince of Arcot (the 1st defendant). 

The learned trial Judge has dealt with the 
history of the institution at great length 
(see from line 25 in page 21 of the printed 
judgment to the end of page 30) and it is, there¬ 
fore, unnecessary for me to go through the 
same ground in detail. The first mutwalli 
was appointed in 1792 by the then Nawab of 
Arcot. The Nawabs of Arcot were inde¬ 
pendent Sovereigns till 1801. In 1801, the 
East India Company as sovereign authority 
took possession of all the properties belonging 
to the Nawab or over which the Nawab 
exercised sovereign lights, including the two 
plaint mosques and the jagirs of Ismail 
Kuppam and Shayanavaram connected with 
the mosque endowments. Though these 


mosques were named after two deceased 
Nawabs and were treated as if the Royal 
House of the Nawab of Ai cot was more 
specially connected with these mosques than 
with ordinary mosques erected for the use 


of the public, I am of opinion that under tl 
Muhammadan Law no distinction should 1 
drawn between mosque and mosque and tl; 
all mosques should ho treated as heir 
intended or the use of the Mr ssalman pub] 
in the same degree [See Queen-Empress 
Ramzan (1)]. The founder, teak if of the 


(P 7 A. 461 at p. 469; A. W. N. (18So) 117. 


mosques and their endowments was the 
Nawab, of Arcot. The Government Revenue 
obtainable from the tenants of Ismail 
Kuppam amounting to about Rs 150 a 
year, was dedicated to the endowments in 
order to meet be expenses of lighting the 
mosques and of maintaining the establish-, 
ment connected with the services in the 
mosques. The Government revenue income 
from the jagir of Shayanavaram, amounting 
to about Rs. 200 or Rs. 195 a year, was 
granted to he enjoyed by the plaintiff’s 
great-great-grandfather who was appoint¬ 
ed the first mutwalli in or about 1792. 
These jagirs were granted in 1797 and 1798 
(see Exhibits W and Y), the expenses of the 
endowments having been met ill then by a 
daily payment of Rs. 3 to the mutwalli (See 
Exhibit U). When His Highness Ooradatul 
Oomrah, Nawab of Arcot, died in 1801, the 
Company assumed the sovereign powers nd 
resumed, as such Sovereign, the plaint jagir 
villages and took possession of all the 
territories of the last Nawab. Such a 
resumption was an act of sovereign power 
which cannot be questioned by the Municipal 
Tribunals, [see East India Company v. 
Sued Ally (2)J. The heir of the Nawab 
of Arcot in November 1S02 requested the 
Government to restore to himself the 
jagirs. Thereupon in April 1803, the 
Government passed proceedings in accordance 
v itli which the Secretary to Government 
wrote to the Collector of North Arcot 
(Exhibit IN), which directs the Collector 
to restore to the servants of His Highness 
the Nawab of the Carnatic the two jagir 
villages. In issuing the title-deeds in 
obedience to the above order, some mistakes 
were made by the Collector at first. But 
the final order of the C overnment in this 
matter is evidenced by Exhibit XVII, 
dated the 27th December 1822, which recites 
that the Collector has been instructed to 
enter the two villages in the Inam 
Register as an endowment to the two 


mosques to be administered by the 
mutwalli so long as he shall retain the 
situation of mutwalli of the said mosque 
under the orders of His Highness the 
Nawab of Carnatic. These proceedings of 
the Governor-in-ComiciL dated December 


1822, were passed in accordance with the 


(2) 7 M. I. A. oo5; 1 Sar. P. C. J. $6ij 19 E. B. 417. 
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request of the Nawab of the Carnatic 
contained in his letter, Exhibit XVI, dated 
July 1822. It is quite clear to me that 
the Madras Government intended that the 
Nawab of the Carnatic should have full 
power to deal with the office of mutwalli 
and intended to recognise as ,/ffgnV-holder 
whomsoever, from time to time. His Highness 
thought fit to recognise as mutwalli. 
When the Inam Commissioner came to 
deal with these Inam villages, the Prince 
of Arcot wrote a letter (Exhibit XXIIA) 
in October 1872 requesting that the inam 
title-deeds of these two villages may be 
issued in His Highnes’s own name instead 
of that of the mutwalli' as the mat wall i 
was merely a servant of His Highness 
and as the real superintendence of the 
mosque rested in the Prince himself (See 
paragraphs 3 and 4 of Exhibit XXIIA). The 
Inam Commissioner was asked by the 
Government to report upon this letter. 
The Commissioner made a report to 
the Government on the 17th October 
1872, which report is found in page 58 of 
the documents. In paragraph 2 of that 
report he says “In 1822 (the last time 
when any question about them was raised) 
it was decided by Government that the 
mutwalli was entirely dependent upon 
the Nawab’s favour and approval, and now, 
as would appear clear from enclosure 
Exhibit EE (a document of 1863), it has 
been further determined that the super¬ 
intendence of all mosques and tombs in 
this Presidency connected with the Carnatic 
family shall be entrusted to His Highness 
the Prince Azum Jan Bahadur and his 
successors-in-title 

I have the honour to recom¬ 
mend that I may be authorised to cancel 
the existing title-deeds and to issue new 
ones as prayed for by His Highness.” On 
this report of the Inam Commissioner, the 
Governor-in Council directed that the 
title-deeds may be issued in the name of 
the mutwalli for the time being of the 
Wallajah and Anwari Musjids by nomina¬ 
tion of His Highness the Prince of Arcot 
and they further stated that by this means, 
the intention of His Highness will be 
effected and the endowments will follow 
the nomination of the Prince of Arcot 
for the time being. In effect, the 
Government said that the title-deeds need 


not be issued directly in the name of 
His Highness as requested by His Highness 
but the result desired by His Highness 
and recommended by the Inam Commissioner 

may be brought about as effectively, though 

somewhat indirect!y, by issuing the inam 
manuals in the name of the mutwalli 
for the time being by nomination of His 
Highness. So that, whomsoever His Highness 
nominates from time to time at his full 
discretion will be registered as the jagir- 
(Jar from time to time. I agree respect¬ 
fully with the learned trial Judge that 
the appointment from time to time of the 
mutwalli was vested in the Nawab of 
Arcot (later the Prince of Arcot) for the time 
being and that the mutwalli for the time 
being had no power himself to appoint 
his successor. The matter is cleared by 
the contents of the petitions made by the 
m ut wall is to the head of the House of Arcot 
for the grant of the office of mutwalli and of 
the sannads granted in accordance with 
such petitions (one of the alleged petitions, 
Exhibit 23, seems to be inadmissible in 
evidence as not proved to be a correct 
copy and 1 shall ignore it). The sannads 
[Exhibit XXVI and 46 (a) ] granted to 
the plaintiffs grandfather state that he 
should do his duty of mutwalli in obedience 
and submission to the Prince of Arcot 
and his successors and that the submission 
and obedience to the Prince of Arcot 
and his successors is the cause of the 
permanency of the office. I, therefore, agree 
with the trial Judge that the appointment 
to the vacancy of the office of mutwalli 
rests absolutely with the Prince of Arcot 
and not with the mutwalli for the time 
being. The original sannnd of 1792 appoint- 
ing the plaintiff’s great-great-grandfather 

has not been produced by the plaintiff and 

what the terms of that appointment were cannot 

be found out directly. 

In Bahumutidla Sahib v. Mahomnied Akbar 
S n hib (3), it was held that the determination 
of the question of succession to an office 
in a mosque endowment depended not on 
the general law of property, but upon the 
rules which the founder of the endowment 
established, whether such rules were defined 
by writing or were to be inferred from 

(3) 8 AT. H. C. E. 63, 
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evidence of usage and tliat the Will of the 
founder could he so ascertained from the 
usage of former days. J think tliat in the 
present case, there can he no doubt from 
the documentary evidence already set out 
(see also Exhibit XII, dated 181b, and the 
other documents referred to by the learned 
trial Judge) that the appointment of 
mutwalli is vested in the head of the 
House of Arcot for the time being and does 
not depend in any degree upon the Will 
of the previous mutwalli. Hereditary 
tenure and tenure by appointment of the 
previous mutwalli were set up in previous 
litigations by the plaintiff s predecessors 
and were given up (see Exhibits 34 to 37 
and 45 and 4(3 series). 

The next questions to be decided in 
this case are (</) who has the right to 
remove the mvlwalli'f (b) If the Prince of 
Arcot has that power, has His Highness 
the absolute right to remove at his dis¬ 
cretion or has lie the right to remove only 
for certain defined causes and if so, for 
what causes? 1 r) Whether the plaintiff 
has been removed for proper causes? 

J might state shortly that the documentary 
evidence in the case from Exhibit 12, 
dated 181(3, downwards leaves little doubt 
that the head of the House of Arcot 
asserted all along the absolute right to 
deal with the oflice of muttraili in these 


mosques and that that right was recognised 
from 1822 by the Madras Government. 
In Exhibit XII, the Nawab said: “The 
oflice of superintendent is not confined to the 
same person who is liable to be removed and 
succeeded by another, the appointment of 
whom rests invariably with the choice 
of His Highness." In Exhibit XJ11, dated 
1821, the Nawab recites that he conferred 
the appointment on plaintiff's great-grand¬ 
father as per his petition of July 1822 aiid 
that the appointee should file the accounts 
of his receipts and disbursements in the 
Na wab’s Sircar oflice. The title-deeds. 
Exhibits 24 and 25, issued to the plaintiff's 
grandfather in 1812 inform the muhcalli 
plainly that he holds that oflice under the 
orders of His Highness the Prince of Arcot 
for the time being. When the litigations 
of 1883 and 1884 were concluded by the 
ruzinamahs of 1888 [see Exhibits 23 and 
45 («)], the power of dismissal was recognised 


to be in the hands of the Prince of Arcot. 

It is admitted that these endowments are not 
governed by the provisions of the Religious 
Endowments Act of 1863 and that we must 
resort to the terms of the original grant or to 

the Muhammadan Law to ascertain who has 

tlfc power to dismiss the mutwalli. The 
terms of the original grant are not before us, 
but the usage so far as could be gathered, 
from the declarations made before disputes 
arose and from acknowledgments of the 
plaintiff's two immediate predecessors in the 
office, is proved to be that the head of the 
House of Arcot has the power to dismiss 
the muticalh. The Muhammadan Law 
allows to a waqif the right to reserve to 
himself the power of removing the mutwalli 
as stated by Mr. Syed Ameer Ali at page 
447 of Volume 1 of his Muhammadan Law. 
That this right of removal could be reserved 
by the waqifs to the waqif descendants 
seems also to follow from the principles 
gatherable from the texts. The wakif can 
himself be the first muhcalli and in fact, 
is the most appropriate mutwalli and his 
executor will become the next mutwalli in 
the natural course even without appointment 
by the waqif. Now a mutwalli is stated to 
be merely' an agent on behalf of the waqif 
(see page 4(32 of Mr. Syed Ameer Ali’s 
Muhammadan Law) and his agency termi¬ 
nates (ui the death of the waqif unless he has 
been appointed for the waqif $ life and after 
his death. Ordinarily, under the Muham¬ 
madan Law, the power of removal of the 
mutwalli is vested in the Kazi (now, in the 
Courts), but, as I said, if under the original 
scheme settled by' the waqif, he reserved to 
himself and his heirs tlie power of removing 
the muhcalli and of making nominations 
from time to time, 1 do not think that the 
exercise of such a power would be illegal 
under the Muhammadan Law, provided 
it is not exercised to the detriment of the 
interests of the mosque. If the mutwalli 
comes in only as the agent of the waqif , 
an agent s power can be put an end to at any 
time and the principal can himself take up 
the management, In all these matteis, how¬ 
ever, the primary consideration is the 
interest of the religions endowment and 
though the waqif is superior to anybody else 
(see page 763), even he could be removed 
from the post of mutwalli in the interests 
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of the endowment, that is, for manifest 
breaches of trust or misfeasances or incapacity 
to discharge the duties of the office as well 
1 as immorality, even if the waqif has made a 
condition to the effect that in the case of 
breach of trust on his part -either the Kazi or 
the Sultan shall not have the power of remov¬ 
ing him. In he present case, can we say that 
the reservation by the head of the House 
of Arcot (as proved by the evidence of 
usage) in himself and his successors of the 
power to remove the mutwalli is detrimental 
to the interests of the institution? On the 
other hand in the circumstances of these 
particular institutions connected closely with 
the House of Arcot, the existence of such a 
power seems to me to be in the best interests 
of the institutions. 

I must, however, admit that on this sub¬ 
ject of the power of removing the mutwalli , I 
have felt considerable difficulty in coming to 
a conclusion satisfactory to my mind. So far 
. as the power of removing the first mutwalli 
is concerned, the wakif and his executor's 
power seems to be clear. But whether that 
power can be lawfully reserved to remoter 
successors in the life of the wakif was not 
so very clear to my mind. But after the 
best consideration 1 could give to the question, 

1 think the reservation of such a power, if it 
is not manifestly against the interests of the 
endowment, may be upheld. In the case in 
Khajeh Salimulla v. Abdul Kliayer Mohammad 
Mu$tafa( 4), Mookerjeeand Vincent, JJ.,quoted 
many of the original texts on this branch of the 
law. One dictum of the Jurists seems to be 
that any condition imposed by the founder 
of the to ahf is like an express text of the law¬ 
giver.” And when such a condition is 
proved by long usage and is not against the 
interests of the institution, I do not see why 
•it should not be respected like an express text 
of- the-law-giver. On the question (a) there¬ 
fore, which I formulated, I hold that the 

; head of the House of Arcot for the time 

# # # # . # « • 

.being has the power to dismiss the mutwalli for 
the time being. I might here say a few words 
on the question of the management itself as 
. that question has some bearing on the con- 
. sideration of the point whether the power of 
.dismissal can, properly in the interests of the 
institution, be vested in the head of the 

(4) -3.Ind. Xj£ls ..419;.-37 C. 263;.-14.C. W.N. 497; 11 
C, L, J. 304. 
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House of Arcot. In the first place, it is 
to be remembered that though the title-deeds 
of these jagiis were issued from time to time 
in the names of the nominees of the Prince 
of Arcot, the title-deeds of the two mosques 
themselves and of the shops, lands, gardens 
of the mosque (an income of about Rs. 60 a 
year to be spent upon the improvement of 
the mosque buildings, etc., being derived from 
the rents of these shops, sites and gardens) 
have always been issued in the names of 
the heads of the House of Arcot themselves 
(see Exhibits 20, 21, etc.) 

Again though a person called mutwalli 
has been appointed from time to time, his 
powers have always been very much less 
than that of an ordinary mutwalli . The 
head of the House of Arcot retained most 
of the powers of superintendence and manage¬ 
ment and in fact the l ead of the House 
treated himself as the principal mutwalli 
and treated the officer called mutwalli as a 
sort of delegated agent under himself. In 
the sannad appointing the plaintiff’s great- 
great-grandfather (Exhibit 13) the mutwalli 
was required to file accounts in the office 
of the Nawab. In the sannad (Exhibit 
HI, dated 1S94) the Nawab directs the 
mutwalli to obey and submit to himself, 
his successors and his naibs or deputies 
and the mutwalli is directed to register a 
Power-of-Attorney in the name of any person 
whom the Prince of Arcot shall appoint for 
working and collecting the incomes from the 
mouza (village) of Ismail Kuppam. That is, 
the mutwalli is not even to collect the in¬ 
come of the village of Ismail Kuppam, but 
is bound to grant a Power-of-Attorney to the 
Prince’s nominee, and that nominee was to 
collect and pay the collections into theXawab's 
treasury. It is further said that as regards 
the shops, etc., and the land round the 
mosque, he should not do anything without 
the permission of the Prince of Arcot and 
.his naibs or deputies: “You should always 
pay in all the income from shops and 
land aforesaid into the office for intizam 
(management) and ihthimam (superintend¬ 
ence) of the mosques connected with our 

• • • 

sirkar, which is located at Amir Mahal, and 
defray the expenses for both the mosques 
aforesaid, distribute the salaries of the 
servants there and execute repairs to shops, 
etc., with the money which will be paid out 
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from our office when needed ns per accounts.” 
Thus except the income of Shayanavnram 
jag it' which was the salary of his office, 
the inntivalii had no right even to handle 
directly the other inci mcs connected with 
the maintenance of the mosques and their 
lighting charges and he was merely a sort 
of sub agent acting under the naibs or 
deputies appointed by the Prince of Arcot. 
The documentary evidence leaves little 
doubt that though the plaintiff’s ancestors 
were given the sonorous title of rnutwalii by 
the Princes of Arcot, the actual superintend¬ 
ence was retained in the House of Arcot 
itself, the rnutwalii being treated as an 
agent in the matter of distribution of some 
salaries, etc., connected with the mosques. 
By the razinamoli , Exhibit 34, dated 1888, 
the plaintiff’s grandfather agreed that all 
rent bills in respect of the said charity 
properties shall be made out in the name of 
the 1st defendant, His Highness the 
Prince of Arcot but the same shall he 
signed by the plaintiff as such rnutwalii or 
by the naibs duly authorized on that behalf 
for and on behalf of the said rnutwalii , that 
the plaintilf shall not be at liberty to dismiss 
the said naibs without the consent of the 
1st defendant, lli« Highness the Prince of 
Arcot, and that the plain!iff shall himself 
bear the expenses of the employment of the 
said naibs out of his income from the 
Towbath Jaghire of Shnyanavaram The 
only tangible power given to him was the 
power to fine and suspend all servants 
employed in the mosque for a 113 ' miscon¬ 
duct, negligence or dereliction of duty. Ho 
cannot, however, even appoint or dismiss 
sue!) servants without the consent of the 
Prince of Arcot previously obtained (See 
paragraph 4 of Exhibit 34). The vesting 
of the power of dismissal of such a nominal 
rnutwalii in the Prince of Arcot who was 
the real rnutwalii cannot be said to be 
detrimenial to the interests of the mosque. 

Coming to the question ( h ), the docu¬ 
mentary evidence clearly leads to tlie con¬ 
clusion that till the date of the razinamah 
(Exhibit o4) the Prince of Arcot claimed 
and had the power of dismissal of the 
rnutwalii. This power was impliedly, if 
not expressly, acknowledged by the mat- 
icaUi and was recognised by the Government 
of Madias. In these razinamahs [Hxhibits 34 


and 45 (»)], however, the Prince agreed 
that the then rnutwalii should be liable to 
dismissal from office in case of wilful dis¬ 
obedience of legal orders or gross misconduct 
and in such circumstances where his dismissal 
would he warranted or sanctioned by 
Muhammadan Law [though +he word before 
the phrase in such circumstances’ in Exhibit 
34 is and' and not or,’ the context and the 
terms of Exhib t 45 (a) show that and” is a 
mistake for ‘or’]. Thus, the Prince of Arcot, 
so far as the plaintiff’s grandfather was 
concerned, restricted his own unfettered 
powers of removal of that particular mut- 
tvalli and agreed that he personally can be 
removed only for wilful disobedience of legal 
orders, etc. I am not at all sure that the 
Prince of Arcot gave up his usual absolute 
right to remove the rnutwalii after the 
plaintiff’s grandfather’s death and to curtail 
his powers of dismissal to the case of wilful 
disobedience of lawful orders etc., or gross 
misconduct in the case of the plaintiff’s father. 

I do not see anything in the sail nods of ap¬ 
pointment granted to the plaintiff and to the 
plaintiff's father (Exhibits 3 and 2 respec¬ 
tively) which restricts the said absolute 
discretion of the Prince of Arcot. In 
Exhibit 41 the plaintiff’s father admitted 
that he held the rnutwalii office “at the 
pleasure and under the orders of the founder 
of the endowment, His Highness the Prince 
of Arcot, and that ho cannot even grant a 
lease of the land belonging to the mosque 
for a term of even five years.” The plaintiff 
in the agreement (Exhibit A) signed by him 
agreed to obey His Highness the Prince of 
Arcot in all matters in every way. 1 might 

here state that in 1890 l see Exhibit 49 (a)] 
the Government recognised the Prince’s 
power to nominate anybody at anytime and 
to terminate the appointment of one nominee, 
whenever the Prince desired, by making 
another nomination. 1 do not 6 ay that the 
order or the opinion of the Government is 
binding upon this Court except as regards the 
right to receive the jagir incomes, but it 
shows that the Prince of Arcot has always 
asserted his right and his right was accepted 
by every body including the Government and 
the plaintiff’s ancestors, except during the 
peiiod of the litigation between the plaintiff's 
giandfather and the then Prince of Arcot 
which ended in the Prince’s restricting his 
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powers of! dismissal as regards the plaintiff's 
grandfather personally. J My conclusion, 
therefore, is that so far as the plain¬ 
tiff is concerned, the Prince of Arcot had 
the absolute power to dismiss him from the 
office. 

Supposing that I am wrong in this view 
and that the Prince of Arcot can dismiss the 
plaintiff only on one of the grounds mentioned 
in the razinamah (Exhibit 34), I agree with 
the learned trial Judge that the plaintiff 
was guilty of gross misconduct and wilful 
disobedience of legal orders. It is clear 
from the evidence that the plaintiff did not 
allow the Prince’s nominee (to whom the 
plaintiff had given a Power-of-Attorney) to 
collect the rents of the shops attached to the 
mosques from June 1912, that the plaintiff 
did not submit accounts of his collections 
from about May 1912, that from July 1912 
he collected the income of Ismail Kuppam 
also preventing the Prince’s nominee from 
collecting such income and that his conduct 
was continuously contumacious towards the 
Prince for about four months till he was 
dismissed in September 1912 (Exhibit G). 
The Muhammadan Law says that a mutivalli 
can be removed for incompetence and the 
removal from office of the plaintiff, who was 
a minor till after this suit was brought, 
who says in his evidence that he did not 
keep any accounts and who tried to make 
himself a sort of idiot in the evidence accord¬ 
ing to the learned trial Judge, was, in my 
opinion, not improper. Admittedly the 
plaintiff did not send accounts from May 
1912. In his evidence he was asked “why 
did you not send the accounts ?” His 
answer was ‘They were not sent.” He was 
again asked ‘ you cannot give any explana¬ 
tion.” His answer was I cannot.” It is 
also clear from the plaint in this suit and 
from the lawyer’s notice, Exhibit D, sent by 

him in July 1912, that he meant to defy the 
authority of the Prince of Arcot. While 1 do 
not think that the letter (Exhibit 43) written 
by the plaintiff in July 1912 is so very dis¬ 
respectful or impertinent as the learned trial 
Judge seems to have considered it to be (on 
the other hand i am disposed to think that 
there is no want of respect at all in the 
terms of the letter), I think that the conduct 
of the plaintiff in dismissing the Prince’s 
deputy in breach of the conditions of the 
plaintiff’s appointment and in patent defiance 


of the Prince, his deliberate omission to 
submit accounts and the other circumstances 
mentioned by the learned trial Judge justify 
the dismissal of the plaintiff, especially as, in 
my opinion, he was not a mutwaUi in the full 
sense of the term but was a sort of special 
agent of the real superintendent, the Prince 
of Arcot. 

Lastly, I must notice one point which is 
relied on by each side as in its favour. 
The plaintiff contended that the agreement, 
Exhibit A, in which he practically acknow¬ 
ledged the Prince of Arcot to be the real 
mutwaUi and himself to be a nominal 
mutivalli with very restricted powers, is 
not binding upon him because he was a 
minor when he executed it. It is unneces¬ 
sary for me to give a final opinion on 
this question as I have held, apart from 
the agreement, that the Prince had full 
powers of appointment and dismissal. On 
the other side the Prince of Arcot (the 
1 st defendant) relied upon the plaintiff’s 
minority in support of his contention that 
the appointment itself of the plaintiff was 
invalid because a minor cannot be appointed 
as mutivalli under the Muhammadan Law. 
The reply of the plaintiff to this contention 
was that though he was a minor under 
the Indian * ajority Act, he was a major under 
the Muhammadan Law and the Indian 
Majority Act would not affect the religion or 
religious rites or usages of any class. (Section 
2, clause (b) of the Indian Majority Act) I 
was at first inclined to think that as the 
office of mutivalli can be held by a 
woman or even by a non-Moslem, the 
age of majority for the holding of such 
an office is not a question connected with 
the religion or religious rites and usages 
of the Mussulmans and hence the age of 
majority for the holding of such an office 
should be 18. But it appears from the 
evidence of the defence first witness himself 
that there are some religious duties connect¬ 
ed with the office of mutawalH in these 
mosques and I am not, therefore, free from 
doubt on this point. 

I might in conclusion add that as regards 
the right of the plaintiff to receive the 
Government Revenue granted as iagir 
to nominees of His Highness the Prince 
of Arcot, the G jvernment’s orders are 
conclusive in respect of the said right and 
without a certificate from the proper officex* 
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of Government a Civil Court cannot take 
cognisance of tlie claim relating to the 
said land revenue grants. (Spo sections 
4 and 0 of the Pensions Act, XXIII of 

1871.) 

In the result I would dismiss the appeal 
with costs. 

Naimer, J. — 'Phis appeal arises out of a 
suit brought by one Mahomed Kadir 
Mohideen Sahib Maghirbi (by his next 
friend) against the Prince of Arcot and one 
Mahomed Abdur Kaheman Sahib, sued as an 
attendant on the 1st defendant, for a decla¬ 
ration that the plaintiff is the lawful mut- 
tralli of the plaint mosques and of the 
endowments attached thereto and is entitled 
to collect the rents and profits of the plaint 
properties and to manage the mosques and 
that the alleged appointment of the 2nd 
defendant as mv.twaUi is ultra circs and 
for an injunction to restrain them from both 
collecting the rents and profits of the plaint 
properties or in any way interfering with 
the management of the plaint mosques. 

The basis of the plaintiff's claim is that 
he succeeded to tl e office of muhralli on 
the 28th December 1911 in accordance 
with the Willi of his father, the previous 
mtthralh\ dated the l(’>th November 1911. 
He further contended that the 1st defendant 
had no power to remove the plaint iff from 
the office, that being hereditary in t lie 
plaintiff’s family. He admitted that he had 
signed an agreement on the 28th December 
1911, and a Power-of-Attorney dated 20th 
January 1912, limiting his powers, but alleged 
that as he was a minor at that time these 
documents were not binding on him and 
further that they were obtained by fraud 
and undue influence of the 1st defendant. 
Issues were framed on these allegations and 
a further issue, whether the 1st defendant 
was entitled on the terms of the agreement 
to remove the plaintiff from the office, was 
also framed. 


Two of the allegations in the plaint ar 
contradictory; for if, as strenuously argue 
in appeal, a muhralli has the right < 
appoint his successor, it is obvious that tli 
ofliee cannot be hereditary; but for reason 
wli, ‘oh will be given later 1 do not propose < 
deal with that question. The basis of th 
plaintiff’s claim is that the office of matwah 
is a tmqf , that it is created by a documen 


called a parwanah , that although a waqif has 
power to reserve to himself and his descend¬ 
ants the right to appoint and dismiss and to 
impose conditions, the original parwanah 
under which the first muhralli was appointed 
contained no such limitations and that, there¬ 
fore, he cannot be disturbed in his possession 
of the ofliee. He puts forward three documents, 
Exhibits U,W and Y, as the original parwanah8 
and points to the absence of any conditions 
in them and contends that any variation 
of these parwanalts is ultra vires and not 
binding on him. This argument is based on 
an entire misconception of the nature of the 
documents Exhibits U, W and Y. Their true 
nature appears from an examination of the 
history of this office and its endowments. It 
has been elaborately examined by the Chief 
Justice, then Mr. Justice Wallis, who tried 
this case ritle his judgment pages 21 to 30 
of the printed record. The office must have 
been created about the year 1792, because 
the Wallajah Mosque was not built till then. 
At that time the Nawab of Carnatic created 
the office, appointed the muhralli and 
endowed the mosque. The documents 
Exhibits l , M and \ are not pancunahs 
appointing the mat trail /, but are at the 
highest assignments of revenue for the 
endorsement of the office. I say at the 
highest, because it may be that there were 
other formal /m/m-deeds addressed to the 
multrail t. These documents are taheeds 

or oi tiers issued to the revenue officials. 
I he first document, Exhibit L , directs the 
P a y nient of the toanma (allowance) to the 


mtatraiii and is dated 1792. Exhibit W 
(1797) is another direction to the revenue 
officers to leave the whole of the mouza of 
Ismail Kuppam in the possession of the 
unit trail t so that he might apply the 
income thereof towards the expenditure of 
the said mosque; while Exhibit Y (dated 
2dth November 1798) is a similar direction 
with regard to the mouza of Slmyanavaram 
to be left in possession of the muhralli , so 
tliat be might use the income thereof 
towards bis maintenance and “engage himself 
m performing the duties of the muhralli” 
It is possible that these are the only docn- 
menfs assigning the revenue, for Mr. 
Devadoss has invited our attention to 
documents of a similar nature in Atkinson’s 
treatise which were treated a* the title-deeds 
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to certain jagirs. The fallacy of tlie 
argument lies, however, in supposing that 
there are the deeds of appointment of 
mutiralli . They are nothing of the sort. 
It is not to be expected that the conditions 
on which the mutwalli held his office would 
be found in these directions to the revenue 
officials, who are simply'concerned with the 
proper disposal of the revenues accruing 
from their charge. The evidence to be 
referred to later shows clearly what the form 
of the pnrwanah was. 

But perusing the history of the endowment 
the next stage is after the treaty of 1801, 
under which the sovereignty of the Carnatic 
passed to the Crown. Exhibit 9 is an order 
passed by Government on the 3rd April 1802 
to the Collector, stating that the Governor- 
in-Council having resolved to restore the 
lands with which the mosque was endowed 
directs the Collector to restore to the 
servants of His Highness the Nawab the 
villages of Ismail Kuppam and Shayanava- 
ram.” This document indicates two things; 
(1) that Government had resumed the 
warns; (2) that Government decided to 
restore them. Of the right of Government to 
resume there cannot be a shadow of doubt. 
First it was an assignment of the public 
revenues and it is sufficient to say that the 
whole work of the Inara Commissioner in 
the middle of the last century consisted of 
deciding what assignments of public revenues 
and public lands were to be continued and 
what were to be resumed. Further 
there is the decision of the Privy Council 
in the well-known case of East India Co. 
v. Syed Ally (2) that a resumption by the 
Madras Government of a jagir granted by 
former Nawabs before the date of the treaty 
and a re-grant by the Madras Government 
to another for the life-estate only was such 
an act of sovereign power by the East India 
Company as precluded the Supreme Court 
of Madras from taking cognizance of a suit 
by the heirs of the alleged grantee in respect 
Qf such resumption. That was a still 
stronger case for the grantee because the 
grant was one of lands and villages, not of 
revenue. The right is undoubted and I 
only refer to the case because the learned 
Counsel for the appellant did not appear to 
appreciate the distinction between a grant 
of an inam of revenue from a Government 

order >vhich might or might pot be ultra vires, 

• ^ 


It is to be noted that the form of this inam 
approximates closely to that of Exhibits W and 
Y, in that it is a direction to the revenue officials 
and not a title-deed issued to the grantee. Exhi¬ 
bit 10 is a document in the same form drawn 
up in 1804, granting the jagir of Shyanavaram 
to the then mntawalli , though not named 
as such, for life subject to certain Police 
duties. It is dated 1804, but nothing evi¬ 
dently was done on this document until 1816 
when the Collector endeavoured to enforce 
it. The Nawab instantly wrote Exhibit 12 
on the 11th October 1S16 to the Government 
agent inviting the attention of Government 
to this, stating that the office of mut- 
walli was not confined to the same person 
but that lie was liable to be removed and 
succeeded by another, the appointment of 
whom rested invariably with His Highness; 
and asks that the villages should be allowed 
to remain as usual under His Highness’s 
authority. Six years later the Nawab 
wrote again stating that the mutwalli had 
died and forwarded a copy of his letter, 
Exhibit 12, asking that the two vdlages 
should continue as usual for the maintenance 
of the mosques and the maintenance of the 
mutwalli , the letters being Exhibits 14 and 
16. In reply he was informed (Exhibit 17) 
that the Collector had been instructed to 
enter the two villages in his inam register 
as an endowment for the mosques to be ad 
ministered by the then incumbent ** so long as 
he shall retain the situation of the ,nut - 
iralh of the said mosques under the orders 
of His Highness the Nawab of Carnatic.” 
Exhibit 18 is the order of Government to the 
Collector in the same words. This order 
operates as a cancellation of Exhibit 10 and 
a definition of the terms under which the 
servants of His Highness were to hold the 
inam granted by the Government under 
Exhibit 9. The right of Government to do 
this cannot be disputed. Fifty years later in 
the year 1S72, the Prince of Arcot again 
raised the question of the form of the 
inam and asked that it should be varied by 
inserting his own name as inamdar in the 
place of the mutwalli , on the ground that 
the affairs of the mosque were being conduct¬ 
ed in a very unsatisfactory manner (Exhibit 
22 A). The Inam Commissioner in dealing 
with the application pointed out that in 
1822 it had been decided by the Government 
that the mutwalli was entirely dependent 



044 


INDIAN CASES. 


[1915 


MAHOMED k'ADIR V. 0 HD LAM MAIIOMED AL1. 


on the Nawab’s favour and approval, and 
recommended the issue of a satin ii in the 
form asked for, vide Exhibit 22. But the 
Government, by general order dated 25th 
October 1872, decided not to issue the sannnd 
in the name of the Prince of Arcot, but 
recognising the force of the Prince’s objec¬ 
tions to the form cancelled the old sanmds 
and ordered their re-issue in another form 
stating that “by this means the intention of 
His Highness w 11 be effected and the endow¬ 
ments will fallow the nomination of the 
Prince of Arcot for the time being.” 


Exhibits 24 and 25 are the new inam 
title-deeds. They are in the usual form of 
religious service inam of Government revenue 
and contain the paragraph: This inam 

is conferred on you and your successors tax 
free to be held without interference as long 
as the conditions of the grant are duly 
fulfilled.” They are stated to be ‘granted 
to the mutwaHi for the time being" of the 
mosques by nomination of His Highness the 
Prince of Arcot.” These title-deeds were 
sent not to the mntwaUi , but to the Prince of 
Arcot and were delivered to the then 
mntwalli with an endorsement by the Prince 
which runs as follows: "This title-deed is 
delivered to Khitabuth Khan to be retained 
by him as long as he holds the service of the 
mntwalli of the Anwari and Wallajah 
Mosques under the orders of his Highness 
the Prince of Arcot for the time being.” 
These are the inam title-deeds under which 
the mntwalli draws the Government Revenue 
of those two villages for the maintenance 
of the mosques and for his own support. 
For the reasons given above it is clear that 
the Government had the right to vary the 
terms of this inam from time to time as it 
thought fit and that no one but the mntwalli 
for the time being nominated by the Prince 
of Arcot could draw the revenues. This 
being the history of the inam, it is dearthnt the 


grants were always silent as to any conditions 

which the Prince of Arcot attached to the 
nomination, but they certainly indicate that 
the appointment was at his entire discretion. 
This view is supported by reference to 
an entirely different class of documents. 
These are the parwanahs; and it is the 
appellant’s case that the pnneanahs were 
nothing but formal approval by (he Nawab 
of an appointment which was either heredi¬ 


tary or testamentary —the appellant not being 
clear as to which of these two positions he 
would take up. 

It has been pointed above that Exhibits U 
and W and Y are not parwanahs. We have 
therefore, to ascertain from the parwanahs that 
have been exhibited and from the usage during 
the hundred years of the existence what those 
conditions were of this office. Now, the first 
thing to be borne in mind is that this is not 
a waqf created by a private person but is one 
created by the Sovereign; and it is in the 

highest degiee improbable that the Sovereign 

in appointing to an office of a mosque which 
was admittedly his own property and the 
title to which has been confined to him 
personally by Government on two occasions 
(by Exhibits 11 and 20), should have deprived 
himself of the power to keep the office under 
his own control. That any Court of law 
during the continuance of that sovereignty 
would venture to question any act of His 
Highness is a suggestion to my mind quite out 
of the question. But I agree that since the 
reduction of the Sovereign to the status of 
a private person it is open to the Courts of 
this country to enquire into the conditions 
and adjudicate on them. 


- - — —UrtlCU 

bth May 1824. It states that the office 
was conferred upon the then holder as per 
petition signed by' him and requires him to 
utilise the income for the mosques and repairs 
and to file accounts in the office of the sircar . 
This is with reference to the vmtiza of 
Ismail Kuppam. Exhibit 19, likewise issued 
on a petition, directs him to utilise the income 

of the moica of Slmyanavaromfor his mainten- 

ance and to perform the duties of mntwalli 
for the mosques. The petition has not 
been produced. The next parwanahs are ol 
the year 1872, Exhibits 26 and 46 (a). Then 
again the office of mntwalli is conferred or 
a petition from the applicant; he is required U 
( o his duties in adherence to the command' 
ments of the law of Islam and “in obedienc< 
to and submission to us and to our successors/ 
Exhibit 2o purports to be a copy of tin 
petition to the Brine®, but we have hel( 
it to be inadmissible. The nature of thi 
petition, however, is apparent from tin 

° ow * n ^ fact. These pancannhs wen 
granted on the 29th November 1872 
Exhibits 24 and 25 above referred to are th 
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tnani title-deeds, dated 2nd November 1S72, 
■which were sent to the Prince. They bear 
endorsement of the 29th November as 
follows: This title-deed is delivered 

to Kitabuth Khan to be retained by him 
as long as he holds the service of mut- 
walli of the Amvari and Wallajah Mosques 
under the orders of His Highness the 
Prince of Arcot for the time being. ” There 
can be no doubt, therefore, that Kitabuth 
Khan petitioned the Prince for the appoint- 
ment and undertook to obey Ins orders, 
recognising the right of His Highness to 
nominate him and his own right only to 
hold the office as nominee for the time 
being. The next is Exhibit 47 which is 
dated 17th December 1888. This contains 
an additional clause that the muticalli 
should pay the income of the mouza of 
Ismail Kuppam into the office of the 
superintendent of the mosques. It recites 
a petition of the 2nd August 1S88 and the 
razinamcih in a suit, dated 16th October 
1888. It also recites that Kitabuth Khan 
had been suspended and that in consequence 
of the petition and the razinamali lie was 
again allowed to remain, as he was, un¬ 
disturbed subject to his being faithful to 
the conditions and terms mentioned in the 
petition and the razinamali . The petition 

is not produced but the razinamali is Exhibit 
34. It is full of onerous conditions and 
paragraphs 11 and recognise his right 
to the office as long as he would duly and 
faithfully perform the duties and is not 
guilty of wilful disobedience of legal orders 
or gross misconduct, and his liability to 
dismissal in case of wilful disobedience of 
legal orders or gross misconduct. The last 
parwanahs are Exhibits 2 and 3 under which 
the plaintiff was appointed. They appoint him 
as muticalli as long as he performs the duty 
"with perfect straightforwardness * carrying 
out our orders and those of our successors. ” 
They require him to deliver the collections 
of the income of the village of Ismail 
Kuppam to the office and to draw the 
amount required for the salaries from the 
office, and like all the others are given 
on the conditions recorded in the applicant’s 
petition; they further purport to be on 
conditions of his abiding himself by the 
agreement of the 15th June 1894 and make 
a special provision under which he is to 

v. • • • * • - - - • - - - - —« - . - • - • . . ■ - - / 


give a Power-of-Attorney to the person, 
this latter provision being due to his 
extreme youtfi. The agreement is Ex¬ 
hibit A of the 28th December 1911. The 
petition, Exhibit L, is dated 27th De¬ 
cember 1911. In the latter he applies 
for the parwanah after giving* an agree* 
ment and undertaking to obey the 
illustrious royal persons. ” The agree¬ 
ment contains all the conditions referred 
to above together with several others. 

Now, what is the inference to be drawn 
from these documents? The original parwanahs 
of 1792 are not produced. The later 
parwanahs contain conditions limiting the 
rights of the mutwalli , conditions which 
become more detailed in each successive 
parwanah . These parwanahs are all granted 
on petitions and the later ones are specifically 
stated to be on terms of agreement. 
■A- 11 effort was made between the years 
1881 188b by the mutwalli to assert the 

right, which is put forward here, by a suit 
in the High Court. That suit was com¬ 
promised on the terms that appear in the 
razinamali decree and amount to a complete 
submission to the Prince of Arcot. The 
Prince has invariably claimed in correspond¬ 
ence with the Government, that the office 
is subject to his disposal. Mr. Chamier has 
argued that those letters were written 
behind the back of the* mutwalli and could 
not, therefore, be used against him. If there 
was nothing but these letters, that argu¬ 
ment would have considerable force. Hut 
seeing that every mutwalli has accepted the 
position claimed by the Prince, I can only 
arrive at one conclusion, namely, that by the 
original parwanah , which has not been pro¬ 
duced, the Nawab reserved to himself an 
absolute right of appointment and dismissal— 
a right which would be in entire accordance 
with his position as a Sovereign Prince. 

I do not think it necessary to go into the 
evidence as to breach of the conditions of 
service. But I entirely agree with the learn¬ 
ed Judge who tried the case that there has 
been a breach. I was at one time inclined- 
to think that the breach was not wilful. 
But on further examination of the evidence 
as to what occurred and bearing in mind the 
attempt by the predecessor of the plaintiff 
to establish liis right to do the very thing 
which the plaintiff has done ..aud also, .the 
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attitude taken up by the plaintiff through 
his Vakil before the suit and the claim 
put forward in the plaint, I have no doubt 
that his action was due to a desire to 
assert his right which he claims in the suit. 
For the above reasons 1 am of opinion that 
the appeal fails and must be dismissed with 
costs. In this view of the case, L think it 
unnecessary to express any opinion on the 
many other questions raised during the 
argument, namely, the limitations that can 
be attached to a v, uhcalli's office under the 
Muhammadan Law; the nature of succession 
where it is not provided for by the inujfnmnuh ; 
the effect of the plaintiff's minority and his 
position if he was not nominated, and last 
the effect of the Pensions Act on the suit. 
These questions would require among other 
matters a very careful examination of the 
provisions of the Muhammadan Law which I 
do not find it necessary to make for the dis¬ 
posal of this case. 

A jjpcid iItsm issetl. 


BOMBAY HIGH COURT. 

Second Civil Aitkai* No. 911 ok 1913. 

February 19, 1915. 

Present: —Mr. Justice Batchelor. 

TIMANGOWDA VEN KANG()\Y DA— 

Pea i nti k v —.V m: c e a n r 

versus 

BENE PGOWDA C H HEN A PG OW DA and 

ANOTHER 1) E K K N D A N T S — B E S POND F. N T >. 

Transfer of Proper! // Ac! (IV of 1SN2), s. 51— 
Contract of sale n n registered f o'hetUer creates interest — 
Possession dr!irrrnl , effect of-Suit for possession — 
Contract, if ran he pleaded- Interpretation of Statute — 

Kxpress irurds oj Statute , irhethcr orerridCn /•// cgn italdc 
j>ci nci pies. 

Under section 5-t of the Transfer of Property Act, 
a contract of sale, inllowcd hy delivery of possession, 
does not, when there is unregistered sale, create 
any interest in t he property agreed to he sold, and 
therefore, cannot even if enforceable at the date of 
suit or decree, be pleaded in defence to an action 

for ejectment hy a person having a legal title to 
recover. p. 9-17, c ■•!. I/ 1 

Ilic express words oi an Imiion Statute are not 
to be overriden hy reference to equitable principles 
Winch may have been adopted in the Lnglisli CourU 

LI*. 947, col. I.j 

Second appeal from the decision of the 
District Judge of l’-ijapnr, in Appeal No. -I'd 
yf 1912, amending the decree passed by the 


Additional Subordinate Judge at Bagalkot, in 
Civil Suit No. 227 of 1910. 

Air. P. D. Bhi(le, for the Appellant. 

Air. K. H. Kelkar , for the Respondents. 

JUDGMENT.—The facts upon which 
this nppeal has to be decided lie within very 
small compass, and may be briefly stated. 
The plaintiff sued to recover possession of 
a bouse, and admittedly be purchased that 
bouse from the defendants under a registered 
sale-deed. But the defendants are still in 
possession, and the contesting defendant, that 
is the 1st defendant, met the plaintiff’s claim 
with the plea that the defendant was entitled 
to retain possession, because tlie plaintiff 
bad agreed to re-convey the house to the 
defendant on payment of Rs. 400, and this 
sum of Rs. 400 bad been paid. The finding 
of fact of the lower Appellate Court is, how¬ 
ever, that the Rs. 400 have not been paid 
so that in the defendant's favour there is 
this circumstance, and nothing more, that 
the plaintiff is found to have agreed to re¬ 
convey, on payment of Rs. 400. In this state 
of the facts the learned District Judge has 
made a decree directing that the plaintiff is 
entitled to recover possession of the house if, 
and only if, the defendant fails to pay him 
Rs. 100 within a period of three months. 
The decree provides further that if that 
payment is made within the time limited, 
then the defendant is entitled to retain posses¬ 
sion. 

The question of law raised in these circum¬ 
stances is whether, on the findings stated, 
the agreement by the plaintiff to re-convey 
to the defendant can be pleaded in bar of 
the plaintiff's present right to recover posses¬ 
sion of the house under his purchase. If 
that question had to be decided on grounds 
of general principles, or by reference to 
equitable doctrines, much might be said iu 
favour of the decree which the District 
Judge has made, for we are, for the purposes 
of the present argument, entitled to assume 
that the plaintiff would have no answer to 
a suit brought by the defendant for specific 
performance, and upon that assumption it 
would seem that the District Judge's decree 
operates to effect speedy and complete justice 
between the parties. But the question, as it 
seems tome, is not open to he decided on any 
such broad principles, but is concluded by the 
express words of the Statute governing such 
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transactions. That is, section 54 of the 
Transfer of Property Act. That section 
lays clown that “a contract for the sale of 
immoveable property does not, of itself, 
create any interest in or charge on such 
property.” And it is clear that if these 
words are to be read strictly, there is no 
defence to the plaintiffs suit in this case. 
The exact question now under consideration 
occurred in Madras, and was fully considered 
by a Full Bench of that High Court in 
Kurri Veerareddi v. Kurri Bapireddi (1), 
where the learned Judges adopted the strict 
interpretation of this paragraph of section 54, 
and held that a contract of sale, followed by 
delivery of possession, does not, when there 
is no registered sale, create any interest in 
the property agreed to be sold, and cannot, 
even if enforceable at the date of suit or 
decree, be pleaded in defence to an action 
for ejectment by a person having a legal 
title to recover. I have studied the judgments 
which the learned Judges delivered in this 
case, and no good purpose would be served 
by any attempt to repeat the arguments 
which were there used. It is enough for me 
to say that I follow this ruling, not only 
because it is a ruling of a Full Bench, but 
because my own opinion is in entire agree¬ 
ment, both with the decision come to and 
with the reasoning upon which that decision 
is grounded. It will be observed that the 
judgments of Sir Arnold White and Mr. 
Justice Subrahraania Ayyar deal with the 
apparent difficulty caused by the decision of 
the Privy Council in Tmmadipaftam Tirugnana 
v. Beriya Borasami (2), and I agree in the con¬ 
struction there placed upon the language used 
by their Lordships of the Judicial Committee. 
The judgments of the learned Judges of the 
Madras High Court contain, as it seems to 
me, convincing arguments for the view that 
the express words of an Indian Statute are 


bhvram Vaidya (3), which, as the judgments 
of the High Court show, was a strong case 
for the application of equitable principles, 
if recourse could ever be had to such princi¬ 
ples for the purpose of qualifying the clear 
words of the Indian Statute. But their 
Lordships of the Privy Council held fast 
to the exact terms of section 130, sub¬ 
section 1, of the Transfer of Property Act, 
and, in reversing this Court’s decision’ 
observed that the error arose from the 
learned Judges not having appreciated that 
the proceedings under that section precluded 
the application in India of the principles of 

English Law on which they based their 
decision. 

It appears to me, therefore, that the 
proper decision of this appeal is to hold 
that there is no escape from the plain 
language of section 54 of the Transfer of 
Property Act, and that, in consequence, the 
lower Appellate Court’s decree must be 
reversed. I here is not, so far as t am aware, 
any Indian decision which is in conflict 
with the ruling in Kurri Veerareddi v. 
Kurri Bapireddi (1) and the case of 
Karalia Nanubhai v. Mansukhram (4), on 
which Mr. Kelkar relied for the defendants, 
is distinguishable, inasmuch as in that case’ 
the Court had before it, not only the agree¬ 
ment, coupled with possession, but the fact 
of the payment of the whole of the purchase 
money. I cannot, therefore, regard the 
Bombay decision as modifying or casting 

doubt upon the decision in Kurri Veerareddi 
v. Kurri Bapireddi (1). 

For these reasons, I reverse the decree 
of the District Court, and make a decree as 
prayed for by the plaintiff. The plaintiff 
must have his costs in this Court, and there 
will be no order as to any other costs. The 

amount of mesne profits will be determined 
in execution. 


not to be overridden by reference to equitable 
principles which may have been adopted in 
the English Courts; and I find that since the 
Madras case was decided, further authority 
for this view has been supplied by a later 
decision of the Privy Council. I refer to the 
case of Muir a) Khatau v. Vishwanath Bra • 


Becree reversed . 


(S) 17 Ind- Cas. 627; 15 Bom. L. R. 9: 37 B. 19S- 
(1912) M. W. N. 1247: 12 M. L. T. 652; 11 A. L. J. 7; 
24 M. L. J. 00; 17 C. W. N. 209; 17 C. L. J. 162; 40 T. 

A* 24i 

(•1) 2 Bom. L. K. 220; 24 B. 400. 


(0 20 
395. 

(2) 28 


M. 336; 1 M. L. T. 153 (F. B.)i 16 M. L. J. 
I. A. 46 (P. C.) ; 5 0. W. Jf. 217; 24 il 
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ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 170 of 1914. 

February 2(5, 1915. 

Present: —Mr. Justice Chamier. 

Mimam mat FAKHRAN — Applicant 

versus 

It A JAB A LI KHAN and others— Opposite 

Party. 

t'iril Pcored n re Code (Act I nl 1908,), th X\I , c. 89 
—Attaching ereditor, right »j , to liner sale ret aside. 

A decree-holder who attaches a property before it 
is put to sale at auction, i< not entitled to get the 
sale set aside under Order XXI, rule 89, ot the Code 
of Civil Procedure. 

Civil revision against an order of the 
District Judge of Shahjahanpur, dated the 1th 
May 1914. 

FACTS.—The petitioner as attaching 
creditor put in an application under Order 
XXL rule 89, Civil Procedure Code, for setting 
aside a sale. The Courts below held that 
she had no right to apply. 

The petitioner applied to the High Court 
in revision. 

Mr. Lakslnni Xmai/an , for the Applicant: — 
Under the present Code of Civil Procedure, 
'* any person holding an interest in the 
property by virtue of a title acquired before 
the sale' 1 can apply under Order XXI, rule 
89, to have the sale set aside. Under the 
former Code of Civil Procedure the right was 
limited to the owner of the property only. 
The change in the law clearly suggests 
that other persons who do not own' the 
property have a right to apply. An 
attaching creditor is certainly a person hold¬ 
ing an interest in the property. 1 He has 
been held to be entitled to redeem the 
property in certain cases. The word ‘title’ 
means nothing more than a claim to a certain 
right and it cannot connote ownership 
merely. If that were so, the change in the 
law would be meaningless. 

Molt lull v. Kumth-nt-ihu ( 1) and KcJi.tr 
JSiuth Sen v. I ma C It a run (2) are against 
me, but these cases were decided when the 
former Code was in force and consequently 
they do not apply to the present ease. 

Mr. ] [a meed nil ah y for the Opposite Party, 
was not heard in reply. 

JLDGMKN1.—I doubt whether this ap¬ 
plication for revision is maintainable at all; 
but assuming that it is maintainable l think 


(!) 25 C. 179 I. A. 170; 1 C. W. X 099. 
(2) 0 C. W. N. 57. 


it should be dismissed on the merits. 
Certain property was sold in execution of a 
decree. The applicant had attached the pro¬ 
perty before the sale took place and after the 
sale she made an applicationunderOrder XXI, 
rule S9, to have the sale set aside. The Courts 
below have held that she is not a person who 
is entitled to ask the Court to set aside the 
sale. It is admitted that she does not own 
the property. The only question is whether 
she has any interest in it by virtue of any 
title acquired before the sale within tho 
meaning of Order XXI, rule 89. A person 
who has attached property may for some 
purposes be regarded as having an interest 
in it; for example, it has been held that an 
attaching creditor is entitled to redeem 
mortgaged property. But what is required 
to entitle the present applicant to ask tho 
Court to set aside a sale under rule 89 is an 
interest in the property by virtue of a title 
acquired before the sale. The applicant has 
acquired no title whatever to the property. 
1, therefore, hold that she is not a person who 
has an interest in the property by virtue of a 
title acquired before the sale within the 
meaning of ruleS9 and, therefore, she is not 
entitled to ask the Court to set the sale aside. 
The application is dismissed with costs. 

A implication dismissed* 


BOMBAY HIGH COURT. 

Civil Extraordinary Applications Nos. 279 

and *280 of 1914. 

March 9, 1915. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

Cll 11AGANLAL HIMATLAL andotuebs— 

A IT LK'AMS 

versus 

The BOMBAY, BARODA and CENTRAL 
1N DIA RA1 LAV AY— Respondent. 

Civil Procedure Code (Act V of 19080. XXXT”, 
r. 5 -Interpleader suit — Agent— Railway Company 
accepting goods for carriage , whether agent of consignor . 

A Railway Company by accepting goods for 
carriage Hoes not become an agent of the consignor 
within the meaning of Order XXXV, rule 5 of the 
Civil Procedure Code, 1908, and can file an inter¬ 
pleader suit against the consignor and ‘any party 
claiming adversely to the consignor, [p. 949, col. l*j 
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Civil Extraordinary Applications Nos. 
279 and 280 of 1914, from the decision of 
the District Judge of Surat, in Miscellaneous 
Appeals Nos. o and 4 of 1913, confirming 
the orders passed by the first Class Subordi¬ 
nate Judge at Surat, in Civil Suits Nos. 
224 and 225 of 1911. 

Mr. Coyaji (with him Mr. N. K. Mehta), 
for the Applicants. 

Mr. Indranarayan Brijmohanlall , for the 
"Railway Company. 

JUDGMENT.—The only point urged in 
these applications by way of objection to 
the decision of the lower Appellate Court is 
that, in virtue of Order XXXV, rule 5 of the 
Civil Procedure Code, it was not competent 
to the Railway Company to institute an 
interpleader suit as it was an agent of the 
consignors. No authority has been cited in 
support of the proposition that the Railway 
Company by accepting goods for carriage 
becomes an agent of the consignors within 
the meaning of this rule. We do not think 
that the provisions of the Indian Railways 
Act and the Indian Contract Act lend any 
colour to such a contention; on the contrary, 
they indicate that by accepting the goods 
the Company enters into an independent 
contract with the consignors for the carriage 
of the goods. 

The result, therefore, is that the Rules 
must be discharged with costs. 

Rules discharged. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 241 of 1913. 

' March 6, 1915. 

Present :—Mr. Justice Tudball and 
Mr. Justice Rafique. 

JUGGI LAL AND OTHERS—DEFENDANTS—- 

Appellants 

versus 

KISHEN LAL and others—Plaintiff 

AND ANOTHER DEFENDANT—RESPONDENTS. 

Limitation Act (IX of 19084, Sch. I, Art. GO—Suit to 
recover money deposited with firm — Limitation—Time 
runs from demand. 

A suit to recover money deposited on interest 
with a firm is governed by Article 60 of the Limita¬ 
tion Act and the time runs from the date of 
demand, [p. 951, col. l.j 

DharamDasv. Ganga Devi, 29 A. 773; 4 A. L J. 628; 
A* W, N. (1907) referred to, 


First appeal from the decision of the Sub- 

ordinate Judge of Cawnpore, dated the 21st 
April 1912. 

^ The Hon’ble Dr. Bandar Lai (with him 
4 he Hon ble Dr. Tej Bahadur Sapru and 
Mr. (iidzari Lai ), for the Appellants. 

Messrs. B F. Q'Conor , IT. Wallach and 
Bhiam Krishna Jkrr , for the Respondents. 

JUDGMENT.—This is an appeal by one 
set of defendants as against the plaintiff and 
the second set of defendants and arises out of a 
suit for the recovery of money brought in the 
f olio wi ng c i re u ms ta nee.s. 

The plaintiffs father used to deposit sums 
of money on interest with the firm of Baij 
Nath-Ram Nath until his death in August 
lb97. He left him surviving his widow and 
the plaintiff, his son, who was then a minor 
and who at the date of the present suit in 
1912 was about 191 2 years old. Payments 
of various sums on account were made by 
the firm to the plaintiffs mother from time 
to time up to the year 1905. 

In this year the firm of Baij Nath-Ram 
Nath which was a joint family concern, split 
up into two firms, owing to a separation of 
the family. These two new firms were Baij 
Nath-Juggi Lai, represented by the present 
appellants, and Baldeo Das-Kedar Nath, re¬ 
presented by the second set of defendants* 
respondents. 

The two branches divided up not only their 
properties but also their liabilities. Each of 
the new firms took over those liabilities which 
were due to relations more closely connected 
to it than to the other firm. For this reason 
the second set of defendants took over the 
liability for the debt due to the plaintiff, 
inasmuch as the plaintiff’s fathers sister was 
the wife of Kedar Nath. The defendant 
Murli Dhar alias Mill Chand (of the second 
set) is the son of Kedar Nath and lie has in 
clear terras admitted that his branch took 
over this liability. 

It is also a fact that after the partition a 
number of payments were made to the plain¬ 
tiff’s mother and they were all made by the 
branch firm of Baldeo Das-Kedar Nath. 
When the plaintiff came of age (eighteen 
years), he asked for payment of the amount 
standing to his credit. Both branches refused 
payment to the present appellants, stating that 
they were no longer liable and the plaintiff 




INDIAN CASES. 


[1915 



JUGOI l.AL V. KISIIKX LAI.. 

must seek his remedy against the second set 
of defendants. 

The plaintiff has accordingly sued both sets 
of defendants. 

The pleas raised in defence by the present 
appellants with which we are now concerned 
in this appeal were three in number, no others 
having been pressed before ns. 

The first was that at the time of the separa¬ 
tion the liability in question was taken 
over by the second set of defendants and 
the plaintiff’s mother expressly consented to 
this and agreed to look to Baldeo Das-Kedar- 
Natli for payment. The plaintiff is bound by 
this consent and the appellants are no longer 
liable for the money. The next is that the 
suit is barred by limitation. The third is 
that the appellants are entitled to set off a 
sum of money about Ks. 5,100. 

The Subordinate Judge held as follows:— 

(1) that the evidence was insufficient to 
prove the alleged consent of the mother, 

(2) that the suit was not barred by limita¬ 
tion, 

(3) that the defendants had failed to prove 
that any sum as mentioned was due from 
the firm of Jodh Ram Chunni Lai, for which 
the plaintiff's father was liable and which the 
appellants were entitled to debit to the account 
of the plaintiff. 

It repelled the other defences and gave 
the plaintiff a decree for the sum of 

Its. 13,231-10*3 with future interest and 

costs. 

The above three pleas are again pressed 
before us. 

Taking first the question of the mother's 
alleged consent and assuming that it would 
be binding if proved on the plaintiff, we find 
ourselves unable to hold that the evidence 
establishes beyond reasonable doubt that the 
mother actually came to such an agreement 

as is contemplated in section 62 ot the Con¬ 
tract Act. 


I lie only evidence is the statement of Li 
.luggi Lai alone and the fact that after t 
separation whatever payments were ma 
to the mother were made by Murli Dh; 
Mnrli Dhar states openly that as betwe 
bis branch and the .appellants the former ale 
is liable if the suit be not barred by limitath 
but he denied that the plaintiff's motl 
was a party to the agreement, between t 
two branches. Lala Juggi Lai's evider 


is tco vague and wanting in detail to carry 
conviction to our minds that the widow gave 
any intelligent consent to the agreement. 
AVe doubt very much that she could have 
understood the legal effect thereof and she 
at the most probably merely’ did as she 
was told to do, in going to Murli Dhar 
for money. The alleged novation is not 
proved. 

The next question is that of limitation. It 
is urged that under Article 59 of the Act of 
1877, the present claim had become time- 
barred before the present Act had come into 
force and that under the ruling of this 
Court in Dharam Pas v. Ganga Devi (l), 
Article 59 of the Act of 1877 applied to the 
circumstances of this case. 

The firm of Baij Nath-Ram Nath did bank¬ 
ing business and the plaintiff's father deposited 
his money with them on the condition that 
interest would be payable and that the 
banker would re-pay the money on demand. 
Article 59 of the Act of 1S77 applied to the 
case of money lent under an agreement that 
it shall be payable on demand. Article 60 
referred to the case of money deposited “under 
an agreement that it shall be payable on 
demand." 

The basis of the decision in Dharam Pas v. 
Ganga Devi (1) was that the ordinary deal¬ 
ings between a native banker and his customers 
are in the nature of loans made by the latter 
to the former. 

In the course of their judgment the learned 
Judges said:— It is far from easy to say to 
what class of cases the Legislature meant 
Article 60 to apply. It may apply to the 
transactions between a banker and bis cus¬ 
tomers known as fixed deposits’ or it may 
apply only to deposits of money made with a 
private person." 

They pointed to the conflict of authority on 
the question and referred to an unreported 
decision in First Appeal No 96 of 1882, 
decided on 4th April 1885, as a guide and 
held that Article 59 applied. Personally we 
have doubts as to the correctness of the 
decision. 

Article 60 was a new Article and appeared 
for the first time in the Act of 1877 and 
drew a distinction between money and 

(1) 29 A. 773; 4 A. L. J. 02$; A. W. N. (1907) 263. 
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money “deposited" under an agreement that it 
shall be payable on demand. In the one case 
the time began to run from the date of the 
loan and in the other case from the date of the 
demand. It seems to us that it was necessary 
to see in each case whether in fact the trans¬ 
action was a loan or what in ordinary banking 
language is known as a ‘’deposit.” It does 
not suffice to say that a deposit is in the 
nature of a loan. Every deposit, fixed or 
otherwise, is in the nature of a loan in a 
banking concern but the Legislature, it seems 
to us, clearly wished to draw a distinction 
between the ordinary loan and that class of 
loan usually known as a deposit, when it 
introduced Article 60 for the first time. None 
of the parties to this suit have called the 
present transaction a loan. They all speak 
of it as a deposit in the usual banking sense 
and it can easily be distinguished from an 
ordinary loan. . However it is apparent that 
there was considerable conflict of opinion. 
The various cases are noted in the judgment 
in Dharam Das v. Oanga Devi (1). The 
Limitation Act of 1877 has now been replac¬ 
ed by the Act IX of 1908 and it is evident 
from the addition made therein to the 
language of Article 60, that the Legislature 
had before it this conflict of opinion and to 
make its intention clear and remove the 
doubt, added the words ‘ including money of 
a customer in the hands of his banker so 
payable” to Article (60). In our opinion this 
was no alteration of the law, but only language 
used to make clear the real intention of the 
Legislature when in 1877 it for the first time 
enacted Article 60. The Legislature having 
thus stepped in and made its meaning clear, 
there is no necessity for us to refer the point 
for decision of a larger Bench. 

We, therefore, hold that Article 60 does 
apply. Time began to run from the date of 
the demand and as the suit was brought 
within three years thereof, there is no bar of 
limitation in favour of either set of defendants. 

The third plea is that the defendants are 
entitled to deduct the sum of about Rs. 5,100. 
which was due from the firm of Jodhraj- 
Chunni Lai. The story is that the plaintiff's 
father Ram Chandra, when he deposited 
money with Ram Nath-Baij Nath, was in the 
employment of the firm of Jodhraj-Chunm 
Lai, that the two firms began to deal with 
each other and Ram Chandra agreed that his 


money should be security for any sum which 
might fall due to Ram Nath-Baij Nath from 

Jodhraj-Chunni Lai and that any.- such, sum 

% 

should be deducted when the money of Ram 
Chandra -was re-paid. We agree with the 
Court below 7 that the evidence on the point is 
most unconvincing. As a matter of fact the 
sum which Jodhraj-Chunni Lai owed to 
Ram Nath-Baij Nath was actually written off 
by the latter firms as a bad debt.” Ram 
Chandra died in 1897. At no time has the sum 
ever been debited to his account, as it most 
certainly would have been debited if he had 
stood surety for Jodhraj-Chunni Lai. We do 
not believe the story and the evidence does 
not convince us and we hold against the 
appellants. The result of our findings is that 
the appeal fails apd we dismiss it. We 
award costs to the plaintiff. The second set 
of defendants, who are the persons really at 
fault in the matter, will bear their own costs 
of this appeal. 

A ppea 1 dis m issed . 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 769 of 1912. 

February 26, 1915. 

Present :—Mr. Justice Shah Din and 
Mr. Justice Rossignol. 

AHMAD KHAN and others—Defendants— 

Appellants 

versus 

Musammat BAKHTA WAR, Plaintiff, 
Musammat Z AINAB— Defendant— 

Respondents. 

Custom — Inheritance—-Amins of Lahore District — 
Females succeeding male proprietors as heirs, extent of 
rights of—Suit for declaration that sale by defendant 
shall not affect plaintiff's reversionary right —Onus. 

Among the tribe of Arains in the Lahore District 
the rights of females who succeed male proprietors 
as heirs in certain contingencies are wider than the 
rights possessed by females among other agricultural 
tribes in the Province, [p. 952, col. 2.J 

Where, therefore, the plaintiff sued for a declaration 
that the sale by her sister shall not affect her rever¬ 
sionary rights in land which was inherited by both 
the sisters in equal shares: 

Held, (1) that inasmuch as there was no express 
rule of custom applicable to the parties according to 
which both the sisters succeeded to the land merely 
on a life-estate analogous to the estate of a widow, it 
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Could not be assumed that their interest was not that 
of a full owner; [p. 952, col. 1.] 

(2) that the onus was on the plaintiff to prove 
affirmatively, that she had a right to challenge the 
alienation made by her sister; , p. 953, col. 1.] 

(3) that as the plaintiff had failed to establish that 
her sister was holding only a life-estate she could 
not get the declaration prayed for. [p. 953, col. 1.] 

Chiragh Bibi v. Hasson , 19 P. R. 1906; 70 P. L. R. 
1906, distinguished. 

Maqsiid-ul-nissa v. Kaniz Zohra , 135 P. R. 1908; 
194 P. \V. R. 1908, referred to. 

Second appeal from the decree of the Di¬ 
visional Judge, Lahore, dated the 3rd of 
January 1912, confirming that of the Sub¬ 
ordinate Judge; first Class, Lahore, dated the 
22nd June 1910, decreeing the claim. 

Mr. Badr-ud-D/n Kureshi , for the Appel¬ 
lants. 

Bakhshi Tek Chand and Sheikh Gidah 1 )/m, 
for the Respondents. 

JUDGMENT.—The following pedigree will 
show the relationship of the parties in this 
case. 


FATEH Di.v. 


r 

Ilfthi Bakhsh. 


.1 [it so m mat 
Bakhtawnr 
(plain! iff.) 


Musa >n mat 
Zainab 
(defendant.) 


Fateh Din, who was an A rain of Mon: 
Nawankot in Tahsil Lahore, died leaving 
son, Ilahi Bakhsh, and two daughters, .lfi 
sum,not Bakhta war and Musammat Zainal 
Ilahi Bakhsh succeeded to his father’s lan 
situate in villages Nawankot and Alozang- h 
died without issue, and the land was inherite 
by his sisters, Musammat Bakhtawar an 
Musammat Zainab, in equal shares. By 
registered deed, dated the 7th January 190i 
Musammat Zainab sold her half share in th 
land to Alaula Bakhsh and Ahmad Khai 
defendants. In July 1909 Musammat Baklitu 
war brought the present suit fora declart 
tion that the sale of half share in the lan 
by Musammat Zainab shall not affect he 
reversionary rights after the death of M, 
sammat Zainab Musammat Zainab pleadec 
inter alia that both she and the plaintiff ha 
succeeded to their respective shares in the 

IBe IsTt la /;\ aS (1 fu11 and not on' 

life-estate; that the plaintiff had no powe 

to object to tlie sale in question; and that tli 

sale bad been made for consideration 

legal necessity and was, therefore valid 


The Subordinate Judge drew four issues 
which arose out of the pleadings of the 
parties. The first two issues were, (1) “is 
the plaintiff by custom a reversioner of her 
own sister? (2) Was Musammat Zainab com- 
petent to alienate her share in the joint pro¬ 
perty in suit?” As neither party stated 
that Ilahi Bakhsh, deceased, had left any 
male collaterals, it lias been assumed through¬ 
out this litigation that there are no such 
collaterals in existence. The Subordinate 
Judge held that each sister had only a life- 
interest in the land in her possession; that 
on the death of each the land would devolve 
on the other sister as her next heir (there 
being no other heirs of Ilahi Bakhsh in 
existence); and that Musammat Zainab was 
not competent to alienate her share in the 
land without legal necessity. He further 
held that no legal necessity existed for the 
sale by Musammat Zainab. Upon these 
findings the Subordinate Judge decreed the 
plaintiff's suit. 

On appeal the learned Divisional Judge 
held, agreeing with the Subordinate Judge, 
that Musammat Zainab's estate was not that 
of a full owner but analogous to that of a 
widow, and that there being no male col¬ 
laterals of Ilahi Bakhsh in existence, the 
plaintiff was competent to challenge the sale 
made by usammat Zainab of her share in 
the land. On these grounds the learned 
Divisional Judge dismissed the appeal. 

In our opinion the decision of the Courts 
below is erroneous, and the plaintiff’s suit 
must be dismissed. Admittedly, there is no 
express rule of custom applicable to the 
parties according to which Musammat Bakhta¬ 
war and Musammat Zainab succeeded to the 
land left by their brother, Ilahi Bakhsh, 
merely on a life-estate analogous to the estate 
of a widow; and in the absence of a definite 
rule of custom on the subject the Courts 
below were not justified in assuming that 
Musammat Zainab's interest in the land was 
not that of a full owner. It is not disputed 
that among the tribe of Arains in the Lahore 
District, to which the parties belong, the 
rights of females who succeed male pro¬ 
prietors as heirs in certain contingencies are 
wider than the rights possessed by females 
among most other agricultural tribes in this 
province. If Fateh Din had left no son, his 
daughters, Musammat Baktowar and Jfw 
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sammat Zainab, would have succeeded to his 
land to the exclusion of his male collaterals, 
and there is no warrant in the rules of 
custom applying to the parties for the position 
that their estate would have been analogous 
to that of a widow holding a mere life- 
interest in the inheritance of her husband. 
Here the two sisters succeeded their brother 
in their capacity as his sisters, and it is an 
unjustifiable assumption to hold that the 
estate held by each is a limited estate like 
that of a widow simply because they hap¬ 
pened to be females. 

If, then, the plaintiff has failed to show 
that the estate held by Mnsammat Zainab 
was merely a life-estate, it is obvious that 
she must prove affirmatively that she has a 
right to challenge the alienation made by 
Mnsammat Zainab, simply and solely on the 
ground that she (the plaintiff) would in 
certain contingencies succeed her sister. 
Ohiragh Bibi v. Hass an (l), cited by the 
Pleader for the respondents, is not in point, 
inasmuch as there a daughter (among the 
Arains of Lahore) was held entitled to con¬ 
test an alienation of her father’s estate made 
by her step-mother, who admittedly was 
holding the estate on the usual widow’s life- 
tenure. To the present case the principle 
laid down in Maqsnd-ul-nlssav. Kaniz Zohra (2) 
applies, and the plaintiff cannot succeed in 
her present suit unless she is able to show 
(1) that she is in fact entitled to succeed on 
the death of her sister under all circumstances, 
and (2) that her sister was holding a limited 
estate resembling that of a widow. The 
plaintiff has certainly failed to establish the 
second of these two conditions and it is 
doubtful whether she has succeeded in 
establishing the first; and the Courts below 
were wrong in granting her the declaration 
prayed for. The decision of thi# Court in 
Civil Appeal No. 581 of 1898, which was 
referred to in argument by the respondents’ 
Pleader, has no bearing upon this case, 
inasmuch as there two Arain females, who 
had succeeded to their father’s land, had sold 
it and the sale was successfully objected to 
by the male collaterals of their father and by 
the son of one of the vendors. In the present 
case the objector is a female who does not 

(1) 19 R. R. 1906; 70 P. L. R. 1906. 

(2) 135 P. It. 1908; 194 P. W. R, 1908, 


stand on the same footing as a male agnate 
or as the son of vendor. 

For these reasons we accept this appeal 
and setting aside the decree of the Divisional 
Judge dismiss the suit with costs throughout. 

Appeal accepted . 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 269 op 1913, 

March 9, 1915. 

Present: Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerii Kr 
PARSOTAM RAO TANTIA and another 
—Defendants—Appellants 

versus 

RADHA BAI and another—Plaintiffs_ 

Respondents. 

Limitation Act (IX of 1908J, Sch. I, Art. 120- 
Pa* tit,on, suit Jor—Property, specific, of members of 
Hindu family , managed by one member—Receipt of 
amounts invested by manager—Suit to recover, nature of. 

A made a Will in which he divided up his property 
between his three sons, R, Fand Pbut urged them to 
continue to live together in an amicable and friendly 

rJ p hG .p r °P ert , v was managed by one member 
of the famdy P He received the rents and profits 
of the immoveable property and invested them in 
the ordinary course of business. He had invested a 
considerable sum of money in Railway Debentures 
and more than three years after he* received the 
money from Government in redemption of the 
Debentures, the widow of a son of one of the brothers 
claimed to be put into possession of a third of 
specific portions of the property: 

Held, that the suit was in reality a suit for 
partition of the moveable and immoveable property 
and was governed by Article 120 of Schedule I of the 
the Limitation Act. [p. 955, col. 1.] 

First appeal from the decision of the 
Subordinate Judge of Cawnpore. 

Dr. S. C. Banerji , for the Appellants. 

The Hon’ble Mr. Moti Lai Nehru , for the 
Respondents. 

JUDGMENT.—This appeal arises out of 
a suit which related to property which at 
one time belonged to a man named Nana 
Narayan Rao. We do not for the moment 
specify the exact nature of the suit, inas¬ 
much as our decision upon a law point 
raised by the appellants depends to some 
extent upon the view we take of the 
nature of the suit. Nana Narayan Rao 
made a Will in which he divided up his 
property between his three sons, R am 
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Chancier Ran, Vasudeva Rao ancl the defend¬ 
ant, Parsotam Rao Tantia. Whilst dividing 
up the property he urged his family to 
continue to live together in an amicable 
and friendly way. There has been a good 
ileal of litigation between the members of 
this family. In the first place a suit was 
brought by Ram Chancier Rao, which was 
continued after his death in the name of 
his widow, Janki Bai. Partition of the 
family property, or so much of it as had 
not already been divided by the Will, was 
claimed. Madho Rao and Parsotam Rao 
were defendants to that suit. It was 
pleaded by way of defence that the family 
constituted a joint Hindu family and that 
Mitsnmmat Janki as the widow of Ram 
Chancier had no right to anything save 
maintenance. It was decided that the family 
was separate. Again Parsotam Rao brought 
a suit against Radha Bai (the present 
plaintiff), widow of Madho Rao, after the 
death of the latter for a declaration that 
the family was joint and that the widow, 
Radha Bai, had no interest. It was again 
decided that the family was separate. In 
the present suit the defendant, Parsotam 
Rao, pleads once more that the family is 
joint. In our opinion on the evidence and 
also as the result of the previous litigation, 
we entirely agree with the decision of the 
Court below that Ram Chander Rao, 
Vasudeva Rao and Parsotam Rao, the 
three sons of Nana Narayan Rao, did not 
constitute a joint Hindu family according 
to Hindu Law, in that they had specific 
shares in the property. Neverthless while 
the family was in law separate, in many 
respects it differed very little from a joint 
Hindu family. So long as the three brothers 
lived they appear to have been on friendly 
terms, and it was only shortly before the 
death of Ram Chander tlmt. he brought a 
suit for partition. The Court below has 
found, ancl we entirely agree with its finding, 
that the greater part, if not the whole of the 


property, was managed by one member of 
fbe family, who occupied the position of 


a manager. The family nevertheless was 


separate, because notwithstanding the mode 
of enjoyment and management- they were 
entitled to the property in specific shares. 
When the present suit was instituted there 
had already been a considerable amount of 


litigation and the Courts had held that the 
family was not joint, and in bringing her 
present suit the plaintiff has claimed to be 
put into possession of a third of specific 
portions of the property. Amongst the items 
of property claimed was the sum of 

Ks. G9,790-8-S. This claim was in respect 
of certain debentures in the Cawnpore- 
Aclmera State Railway. It appears that 
the defendant, Parsotam Rao, had invested 
the joint funds in debentures in this Railway. 

In course of time Government paid off the 
debentures at a substantial premium and the 
money was received by the defendant. The 
Court below decided in the first place that 
the family was separate. It has given the 
plaintiff a decree for partition of a portion 
of the immoveable property and also for the 
sura of Rs. (59,790*8-8 mentioned above. 

It has made also a decree in respect of other 
items to which it is unnecessary specifically 
to refer at present. Agreeing as we do 
with the Court below the plaintiff was 
clearly entitled to partition, and in this 
respect we have no hesitation in saying that 
the decree of the Court below ought to be 
affirmed. 

The appellants have contended very 
strongly that the Court below ought not to 
have made a decree in the plaintiff's favour 
for the sum of Rs. 09,790-8-8, on the ground 
that her claim in that respect was barred 
by limitation. The money was paid over 
to the defendant on or before June 1908 
and the present suit was not instituted until 
the -ml of April 1909, that is to say, more 
than three years after the money was 
received by the defendant. The appellants 
accordingly contend that the plaintiff's 
claim in respect of the item was a claim 
for money had and received for the use of 
the plaintiff within the meaning of Article 
b*2 of Schedule I of the Limitation Act. The 
way in which the plaintiff claimed this 
sum lends some colour to this contention, 
and had the present suit been a suit 
simply to recover this sum of money upon 
the allegation that the plaintiff was entitl¬ 
ed to one-third of the debentures and that 
all the redemption money had been paid to 
Parsotam as the person in whose name the 
debentures stood, we might have been inclined 
to agree with the contention of the defend¬ 
ant that the claim came within the purview 


INDIAN CASES. 


955 


Vol, XXVIII] 


KTUSHNASAMI A1YANGAR l\ POO VANN A NADAR.. 

of Article 62 and that the suit ought to have 
been brought within three years. Reading, 
however, the plaint as a whole, and having 
regard to the nature of the evidence and 
the defence, we think that the suit was in 
reality a suit for partition of the moveable 
and immoveable property which had been 
held by the three brothers and in which 
the plaintiff’s husband had a third share. 
We have already pointed out that the pro¬ 
perty was managed by one member of the 
family. He appears to have received the 
rents and profits of the immoveable property 
and to have invested and dealt with their 
money-making investments in the ordinary 
course of business. When he received the 
money from Government in redemption of 
the debentures, he still received it in his 
capacity of manager. When we speak of 
manager, we do not mean the managing 
member of a joint Hindu family but the 
individual to whom this particular family 
entrusted the management of their affairs. 
In this view we think that the suit was a 
suit governed by Article 120, which provides 
a period of six years’ limitation for all suits 
not specifically provided for by the other 
Articles in the Schedule. 

There was one other item to which Dr. 
Banerji specifically called our attention, namely 
the dera (or collection house) in this village, 
Lalpur. Dr. Banerji contends on behalf of 
his clients that while the village of Lalpur 
was specifically bequeated to the plaintiff’s 
husband, nevertheless as collections generally 
of several of the villages were made at this 
house, it must be regarded as joint property 
and should have been partitioned. The 
learned Subordinate Judge considers that 
the provisions of the Will ought to be 
given effect to, which specifically gave the 
village of Lalpur to the plaintiff, and that 
this house ought to be regarded as an appur¬ 
tenant of that village. We see no reason 
to differ from the view taken by the learned 
Subordinate Judge. On full consideration 
of the entire case, we think the decree of 
the Court below ought to be affirmed in 
its entirety. We accordingly dismiss the 
appeal with costs. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 802 of 1913. 

January 4, 1915. 

Present: —Mr. Justice Sadasiva Aiyar. 

A. KRISHNASWAMI AIYANGAR— 

Plaintiff—Petitioner 

versus 

P. K. POOVANNA NADAR— Defendant — 

Respondent. 

Accounts , suit for—Relationship of parties — Juris - 
did ion. 

A suit is for accounts only when the relationship 
of parties is such that one is bound to rentier 
accounts to the other. 

Olid sic Krista ppn v. Siddamsctti Ymnamppa 13 Ind 
Cas.159; 11 M. L. T. 13; (1912) M. W. N. 36; Varadara- 
julu Chcttiar v. Pat tea Xaraijauasicanvj Chctfy , 20 Ind. 
Cas. 518; 14 M. L. T. 46; (1913) M. W. N. 879; 2* M.L. 
J. 693, followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the District Munsif of 
Tiruvalur, dated 15th July 1913, in Small 
Cause Suit No. 452 of 1913. 

Mr. C. Krishnaehariar, for the Appel¬ 
lant. 

Mr. G. S. Rama Chandra Aiyar , for the 
Respondent. 

JUDGMENT.—I am clear that the suit 
as brought is not a suit for an account. It 
is only “where the relationship of the 
parties is such that one of them is bound to 
render accounts to the other” that the suit 
can come under the category of suits for 
account. [See Ohidrie Kristappa v. Siddam- 
setti Yamanappa (1) quoted with approval 
in Varadarajulu Chcttiar v. Pattra Naraya - 
naswamy Chetty ( 2)]. 

The District Munsif’s order returning the 
plaint cannot be supported. I reverse it and 
remand the case for disposal according to 
law. The respondent must pay the costs 
of this petition to the petitioner. Other costs 
will abide. 

Petition allowed • Suit remanded. 

(1) 13 Ind. Gas. 159j 11 M. L. T. 13; (1912) M. W. 
N. 36. 

(2) 20 Ind. Cas. ol8;24 M. L. J. 693; 14 M. L. T. 46; 
(1913) M. W. N. 879. 


Appeal dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 277 to 279 

of 1911. 

March 25, 1915. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

PALANIANDI MALAVARAYAN— 

Plaintiff—Appellant 

versus 

VA DAM A LAI ODAYAN and others— 
Defendants—Respondents. 

I,a ml lord n ml trim nf — Verm i unit ore n paney — l ’it if nr in 
rate of rent for 80 years —Presumption. 

Lmig possession for a period of 80 years at a 
uniform rate of rent raises a clear presumpl ion of 
a permanent right of occupancy. 

Vrera nan Ambatmn v. A n misa irm i Iyer, 12 Tnd. Cns. 
1; 10 M. L. 'J’. 185; (1011) 2 M. \V. N. 102; 21 .M. L. 
•I. 845; Xilratan Mamlal v. Ismail Khan, 02 (J. 51; 
21 I. A. 149; 8 C. W. N. 895, followed. 


Second appeals against the decrees of the 
District Court of Tanjore, in Appeal Suits 
Nos. 937, 938 and 939 of 1909, preferred 
against those of the Court of the District 
Munsif of Tanjore, in Original Suits Nos. 
326, 327 and 328 of 1908, respectively. 

Mr. T. R. Venkatarama Sastri , for the Ap¬ 
pellant. 

Messrs. V. C. Seshachariar and P. S. 
Vaidyanatha Aiym\ for the Respondents. 

JUDGMENT.—There is much force in the 
contention of the appellant’s learned Vakil 
that the observations in Yerranan A mint him 
v. Annasamni Iyer (1) as regards burden 
of proof in such cases are not reconcil¬ 
able with the dictum of the Privy 
Council in Xilrahtn Mandat v. Ismail Khan 
(2). Rut on the facts found in this 
case including the long possession 
for 80 years at an uniform or almost an 
uniform rate of rent by the tenants, the 
lower Courts were entitled to find that the 
tenants have a permanent right of occupancy 
(see the above Privy Council case), and we 
must accept that finding of facts. 

No question of forfeiture by denial of the 
landlord’s title before suit arises in these 
cases on the facts found. 

The second appeals are dismissed with 
costs. 


A ppeaJs dism issetl. 


(1) 12 Tnd. Cas. 1; 10 M. L. T. 185 
N. 162; 21 M. L. J. 845. 

(2) 22 0. 51; 21 I. A. 149; 8 C. W. 


0911) 
N. 895. 


2 M. \Y. 


MADRAS HIGH COURT. 
Letters Patent Appeal No. 260 of 1914. 

March 10, 1915. 

Present :—Mr. Justice Sesliagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 
KUPPU RAO —Defendant— Appellant 


versus 

NARASIER— Plaintiff—Respondent. 

Limitation Art (IX of 1908 j, Sell. I, Art. 7—C’oofc, 
irhethrr domestic servant—Suit to recover ivayes — Limi- 
til ion. 

A cook is ft domestic servant although he may be 
nil expert in cooking, and a suit by him to recover 
wages duo is governed l»y Article 7 of Schedule I of 
the Limitation Act, 1908. 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’blo 
Mr. Justice Tyabji, dated 20th March 1914, 
in Civil Revision Petition No. 433 of 1913, 
presented against the decree of the Court of 
the District Munsif of Dharmapuri, in Small 
Cause Suit No. 1055 of 1912. 


Mr. P. P. Xarayanasr*my Aiyar , for the 
Appellant. 

Mr. T. Pattahiramicr , for the Respond¬ 
ent. 


JUDGMENT.—We excuse the delay in the 
presentation of the appeal. 

For the claim as stated in the plaint, 
Article 7 of the Limitation Act, Schedule I, 
applies as ordinarily the wages will be 
payable the next month after it accrues due. 
A cook is a domestic servant, although he 
may be an expert in cooking. Therefore, 
there is no necessity for resort to the 
residuary Article 102 of the Limitation Act, 
Schedule I. We doubt whether this Article 
is applicable to the case. It is for the 
plaintiff to prove how this bar of limitation 
is saved. It may be that the time for 
payment of the wages was agreed to be at 
a later date, or there is some acknowledg¬ 
ment. The plaint vaguely refers to an 
agreement, but as the Munsif has not 
recorded any evidence, we think it desirable 
to give the plaintiff an opportunity of proving 
circumstances which would take away the bar 
of limitation. 

1 he decree of the Munsif is reversed and 
the suit is remanded to him for disposal. 
V e make no order as to costs in this Court. 


Petition allowed; Suit remanded. 
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MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 3601 

oe 1914. 

January 6, 1915. 

Present :—Mr. Justice Sadasiva Aiyar. 

In re PARAMASIVAM PILLAI— 

Petitioner. 

Civil Procedure Code (Act V of 1908), 0. XLIV, 
r. 1— Appeal in forma pauperis— Applicant, right 
of t to he heard — Court , power of. 

r An applicant applying for permission to appeal 
against a decree in forma pauperis is not entitled to 
be heard in person or by Pleader before the Court 
exercises its power to allow or reject the application. 

T* Sakubai v. Gan pat Ramkrishna , 28 B. 451 at pp. 
452, 453; 6 Bom. L. R. 442, followed. 

Petition praying that in the circumstances 

stated in the affidavit filed therewith the 

High Court will be pleased to allow the 

petitioner to appeal • in forma pauperis 

against the decree of the District Court of 

Coimbatore, in Appeal Suit No. 145 of 1914, 

preferred against that of the Court of the 

Subordinate Judge of Ootacammand in 

Original Suit No. 87 of 1912. 
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the benefit of litigants who find themselves 

opposed by paupers.It is to be 

noticed that the Court must; come to its 

conclusion upon a perusal only of the 

application, the judgment and the decree. 

This proviso is apt to be overlooked,” etc. 

I, therefore, declined to hear Mr. G. S. Rama 

Chandra Aiyar who wished to be heard on the 
application. 

After perusing the pauper application and 
the judgment and decree of the District Court, 

1 hold that this is not a fit case to allow 
the petitioner’s application to file and conduct 
a second appeal as a pauper. I, therefore, 
reject the application. I give four weeks’ time 
to the petitioner to pay the necessary Court-fee 
on the memorandum of second appeal. If 

the Court-fee is not paid, the second appeal 
will stand rejected. 

A implication dism issed. 


INDllN CASES. 


Mr. G. S. Rama Chandra Aiyar , for the 
Petitioner. 

ORDER.—There is no provision in the 
Civil Procedure Code'which gives any right 
to the petitioner to be heard before the Court 
exercises its power to allow or reject an appli¬ 
cation to be permitted to appeal as a pauper. 
On the other hand the proviso to Order 
XL1Y, rule 1, of the Civil Procedure Code 
clearly enacts that the Court should peruse 
the application and the judgment and decree 
appealed from and unless upon such perusal 
(and I take it to mean, upon such perusal 
without the perusal being supplemented by 
argument on petitioner’s side), the Court 
sees reason to think that the decree is con¬ 
trary to law, the Court shall reject the 
application. Even if it sees reason to think that 
the decree is contrary to law, the Court 
under the first paragraph of Order XLIV, 
rule 1, “may” allow the application, the use 
of the word “may” indicating that the Court 
has the power not to allow the application 
even in such a case. In Sakubai v. Ganpat 
Ramkrishna (1) • Jenkins, C. J., says; 

That proviso” (the proviso to section 
592 old Civil Procedure Code corresponding 
to Order XLIV, rule 1) “is a very necessary 

safeguard introduced by the Legislature for-* 

(I) 28 B. 451 at pp. 452, 453j 6 Bom. L. R. 442. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1814 of 1912. 

October 29, 1914. 

Present: Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

GOBIND RAM and another— Plaintiffs_ 

Appellants 

versus 

BASHESHAR DAS and others— 

D E FE N DA NTS —Re S PON DE NTS. 

Pre-emption—Custom— Kucha Dalo—Lahae City. 

The custom of pre-emption prevails in Kucha Dalo 
Lahore City, irrespective of the fact that it is called 
AVachhowali or Kan jar Phala. [p. 959, col. 1.] 

Second appeal from the decree of the 
Divisional Judge, Lahore, dated the 15th of 
August 1912, reversing tLat of the Subordi¬ 
nate Judge, First Class, Lahore, dated the 
20th January 1912, decreeing plaintiff’s 
claim. 

Mr. Jai Gopal Sethi (for Mr. C. Bevan 
Petman ), for the Appellants. 

Rai Bahadur Pandit Sheo Narain , for 
the Respondents. 

JUDGMENT.—A house lias been sold in 
Kucha Dalo in the City of Lahore and the sole 
question for us is, whether the sale can by law 
be made the subject of a pre-emption suit. 
The first Court answered this question in the 
affirmative and gave a decree; but the lower 
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Appellate Court took a different view, and, 
bolding (a) that the house is situate in the 
sub-division of the city called Kanjar 
Phala, (ft) that Wachhowali is a distinct 
sub-division from Kanjar Phala, and (c) that 
there is no sufficient proof of the existence of 
a custom of pre-emption in Kanjar Phala, 
dismissed the suit. Plaintiffs appeal upon 
a certificate obtained from the lower Appellate 
Court. 

We have heard arguments, and have 
unhesitatingly arrived at the conclusion 
that the decision of the first Court is the 


correct one. The record and the discussion 
of the matter by the first Court show that 
here, as in other parts of Lahore city, it is 
impossible to define with precision the 
boundaries of so-called guzars and mohallas. 
We have examined the maps on the record 
and we find that the following sketch roughly 
but with sufficient accuracy shows the 
relative positions of the house in suit and 
the houses pre-emption suits in connection 
with which are relied upon by plaintiffs as 
showing the existence of the custom in the 
sub-division. 
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Lin the 1901 case there was a somewhat 
ambiguous finding, but the claim was 
rejected really, because it was held that no 
sale took place at all. There are really no 
precedents on the other side.] 

The long street running N. W.—S. E. is 
Kanjar Phala street, though a good deal of it 
towards the N. W. is apparently treated now 
as in Wachhowali, a region to the north. In 
all theabove cases, with the doubtful exception 
of the 1901 case, it was found that a custom 
of pre-emption prevailed. The arrows in the 
above sketch show that all the instances not 
actually on Kanjar Phala street are at least 
on offshoots of that main street, and in these 
circumstances it seems to us that we must 
find in favour of the plaintiffs. The instances 
are sufficiently numerous and are clear 
enough; and it is admitted that in Wachhowali 
the custom of pre-emption does prevail. 
Whether Wachhowali is a part of Kanjar 
Phala or vice versa , or whether they are 
distinct we think that in a case like this, in 
which it is impossible to say where Wachho¬ 
wali and Kanjar Phala begin and end, the 
fact of the existence of the custom in the 
former is a strong point in plaintiffs’ favour. 

Mr. Sheo Narain, when asked by us which 
of the cases shown in the above sketch are 
inside and which outside of the sub-division 
containing the house in suit, was unable to 
make any definite allegation. Mr. Jai Gopal, 
on the other hand stoutly maintains that all 
are inside that sub-division, and in the absence 
of all indication as to where we are to draw the 
line of demarcation, we are disposed to agree 
with him. 

Mr. Sheo Narain refers us to rulings such 
as Kishen Singli v. Jai Kishen Das (1) and 
Ilahi Balchsh v. Mir an Bakhsh (2), but we 
think it is better to decide each case on its 
own merits. The above seems to us the 
common-sense way of dealing with the case. 
We are unable to give a definite name to 
the sub-division in which the house in suit 
is situate, but we find that in that region 
of the city, whether it be called Wachhowali 
or Kanjar Phala the custom of pre-emption 
undoubtedly prevails. 

Por these reasons we accept the appeal, 
set aside the judgment and decree of the 

(1) 2 P. R. 1903; 53 P. L. R. 1903. 
t2) 6&P. R. 1906; 123 P. L. R. 1906. 


lower Appellate Court, restore the decree of- 
the first Court and direct that the contest¬ 
ing defendants do pay plaintiffs’ costs 
throughout. The plaintiff must pay the 
price and the cost of improvement, minus 
the costs of suit, within sixty days from 
the date of this decree. If the sum specified 
above is not so paid, the suit shall stand 
dismissed with costs. 

Appeal accepted . 


MADRAS PUGH COURT. 

Original Side Appeal No. 52 of 1914. 

March 22, 1915. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

S. NAMBERUMAL CHETTY— Defendant 

—Appellant 

VO'S f IS 

PASUMARTY KANNIA CHETTY and 

ANOTHER—PLAINTIL-FS—RESPONDENTS. 

Will—Terms approved by testa,‘or—Document need 
not be read at the time of siyuing—Sound disposin 

Whore the testator approves of the terms embodied 
by liis legal adviser in the final Will, it i s not neces- 
sary that it should be read out to him when he affixes 
his signature to it. [p. 961, col. 1.] 

Venkata Ragavulw v. BaggiammaL 14 Ind 
530; 23 M. L. J. 54, followed. 

It is necessary for the validity of a Will that the 
testator should have a sound disposing mind, that is 
sufficient capacity to deal with and appreciate the 
various dispositions of property to which he is about 
to affix liis signature, [p. 962, col. I.] 

Appeal from the decree of the Hon’ble 
Mr. Justice Bakewell, dated 18th March 1914, 
in Ordinary Original Testamentary Jurisdic¬ 
tion of the High Court in Testamentary 
Original Suit No. 14 of 1913. 

FACTS.—One Audikesavulu Chetty died, 
in Madras, leaving a Will giving several 
legacies. 

Messrs. Venkatasubba Rao and Rad ha-* 
krislinayya, High Court Vakils, drafted the 
Will after embodying the instructions given 
by the testator in a memorandum kept by 
them. The provisions were copied into a 
document and when the testator signed the 
document, it was not read out to him. When 
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Probate of the Will was applied for, it 
was objected to on the ground that the 
testator was not in a sound and disposing 
state of mind at the time of the execution 
of the Will and, therefore, the Will was 

invalid. 

Bake well, J., held that the testimony 
of Messrs. Venkatasubba Rao and lladha- 
krishnayya was enough to show that the 
testator was in a sound state of mind at tne 
time of execution and accordingly granted 
Probate for the Will, disallowing the conten¬ 
tions of the caveator. 

Mr. T. R. Venkatarama Sastriar , for the 

Appellant. 

Messrs. Venkatasubba Rao and Rmlltn- 
krtshnoyya , for the Respondents. 

JUDGMENT. 

Sapasiva Aiyar, J.—The caveator-defend¬ 
ant is the appellant. The respondents are 
the two executors mentioned in the M ill of 
the late K. Audikesavulu Clietty who died in 
George Town, Madras, on 21st July 1913 at 
about 10 r. m. The Will is dated 20th 
July 1913. The Probate was granted to the 

respondents by the trial Judge on the following 
findings: v «) that the testator actively ap¬ 
proved of the draft Will, (Exhibit C) ; ( b) 
that he signed the fair copy, Exhibit A, with 
the intention of making his Will and (r) 
that be was of sound and disposing mind 
both when he approved of the draft and 
when he signed the Will. 

The contention in appeal is that he was 
not of a sound and disposing state of mind 
when the draft (Exhibit C) was read out to 
him, and when the fair Will (Exhibit A) was 
signed by him and that, therefore, the Will, 
Exhibit A, was not his last Will and testa¬ 
ment. 

As regards the testator's approval of the 
terms embodied in Exhibit C, four witnesses 
have been examined on the plaintiffs’ side. 
The first witness is a Vakil of this Court 
of some standing and had been the testator’s 
legal adviser for about ten years before the 
testator’s death. He says “Exhibit C was 
read out to the testator at 3-30 r. m. 
On several topics we had discussions, lie 
quite understood it. 1 spoke to the 
testator and he answered my questions. He 
was not sleepy or drowsy." (The memo¬ 
randum of the notes of the evidence omits the 


word ‘not’ by inadvertence in the last sentence 
as also in two other places in the notes 
as we ascertained from the learned trial 
Judge.) “I heard his voice well and could 
understand what he said. He understood 
the Will.” 

The next witness is Mr. Radhakrishna 
Aiyar, who is another practising Vakil of 
this Court. He proves that the testator 
was of sound mind, that there was a 
discussion with the testator before the terms 
were finally settled, that the draft (Exhibit 
C) was fully read over to the testator, that 
there were alterations made in it at the 
testator's instance, that the testator under¬ 
stood perfectly that he was making his Will 
and disposing of his property and that he 
was even anxious to do so. The evidence 
of these two respectable witnesses is corro¬ 
borated by the memorandum which they 
prudently prepared on the date of the Will 
(See the memo. (Exhibit D). The draft Will 
(B) given to them by the testator at about 
9-30 a. m. on that day to be their 
guide in the preparation of the Will differs, 
no doubt, in several details from the final 
draft (C), but Exhibit D shows that the 
testator's instructions were taken as regards 
many of the alterations and the evidence 
of the plaintiffs’ witnesses Nos. 1, 2 and 4 
almost conclusively shows that the final 
draft (0) was fully understood in all its 
details by the testator and approved of by 
him before it was fair-copied as Exhibit 
A. Mr. T. R. Venkatarama Sastriar, for 
the appellant, argued that the memorandum 
(D) does not explain 8 or 9 of the differences 
between the terms of disposition in Exhibits 
B and C. As regards most of these 
differences none of the three witnesses for 
the plaintiff above-mentioned was cross- 
examined, and as they are positive that 
the terms of Exhibit C were fully under¬ 
stood and approved by the testator 
while he was of sound and disposing 
mind and- as it appears from the evidence 
that the plaintiffs' witnesses Nos. 1 and 4 
were going from the upstairs room of the 
testator's house to the downstairs room for 
consultation on doubtful points with the 
testator (who was lying ill in bed down¬ 
stairs) while the draft (Exhibit C) was 
being prepared, I do not think that the evidence 
of these witnesses Js, iu any. way, 
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by their not having voluntarily expanded their 
statements by declaring expressly that these 
differences in some matters of detail between 
Exhibits B and C were also known to the 
testator and were approved of by him. 
Another respectable witness, Parthasarathy 
Chetty (plaintiffs’ 3rd witness), who attested 
the AVill also speaks to the testator having 
Veen of sound and disposing mind at the time 
of the execution of Exhibit A. I think the 
evidence on the plaintiff’s side is very strong, 
especially as the defendant admits the fact 
of the execution of the Will and he does not 
venture to state in his evidence that the 
testator was not of sound and disposing mind 
when he executed the Will. On the other 
hand he said in cross-examination:—‘’If I am 
allowed to join in the application for Probate 
and admitted as a partner in the business, 
I have no objection to the Will.” The testa¬ 
tor not only signed the Will (Exhibit A) at 
the end, but also initialled at the bottom of 
every folio. 

As regards the evidence of the quack doctor 
(D. W. No. 3) he is clearly a perjured witness, 
as lie had admitted in Exhibit F, a letter 
written by him about three months after the 
execution of the Will, that the testator was 
able to clearly express his thoughts in the 
matter of the powers of the trustees, etc., 
whereas in his evidence he had the hardihood 
to say that the testator was, for all practical 
purposes, unconscious when he signed the 
Will. Some stress was laid on the statement 
of Mr. Venkatasubba Rao in his evidence 
that the testator did not hear the Will, 
Exhibit A, read out before he signed it, 
though he had approved of the draft, Ex¬ 
hibit C. The judgment of Sir Arnold White, 
C. J., in Venkata Rangavulu v. Baggi- 
ammal (1) shows that if the testator had 
approved of the terms embodied by his legal 
adviser in the final Will, it is not necessary 
that those terms as so embodied in the final 
Will should even have been present in his 
mind when he signed the final Will. The 
caveat put in by the appellant was clearly 
frivolous and vexatious and I would dismiss 
the appeal with costs. 

Napier, J.— I entirely agree. In my 
opinion when the case came on for trial it 
was found to be practically undefended. 
The defence there consisted in two allegations; 

(1) 14 Ind. Cas. 550; 23 M. L. J. 54. 


one, that certain clauses we 

the notice of or approved by'the"testatoF;* aird—- 
the other, that the testator was not of a sound 
and disposing mind. The caveator in his 
evidence as the 2nd witness for the defence 
made no attempt to support either of these 
allegations. The 3rd witness for the defence, 
who has been characterized as a perjured 
witness by my learned brother, endeavoured 
to support the second allegation, but his evi¬ 
dence was worthless. 


The memorandum of appeal contains a 
fresh charge of fraud against the friends of 
the deceased and the legal gentlemen who 
prepared the Will. But this contention 
obviously could not be put forward at this 
stage. 

The denial that the document was the Will 
of the testator in that some of its provisions 
were not known to him, was not pressed at 
the hearing for some reason which is not 
apparent to me. But the learned Yakil for 
the appellant sought to establish that the 
testator was not of a disposing mind by 
pointing out differences between the old draft 
Will, Exhibit B, given by the deceased to the 
Yakils as the basis to work on and the final 
draft, Exhibit C, and by arguing that the 
testator did not know of the alterations. I 
am clear that this argument is not open to 
the appellant on thhrplea. It raises an en¬ 
tirely different defence expressly abandoned. 
The question whether the testator was of a 
sound and disposing mind is one which goes 
to his capacity to understand, and not to the 
fact whether certain provisions were or were 
not assented to by him. In Shunmugaroya 
Mudal'ar v. Manikka Mudaliar (2) Boddam, 
J., in a case where the defence was that the 
testator was not of a sound and disposing mind, 
stated the law as follows:— ‘in these circum¬ 
stances I have to be satisfied that the state 
of mind of the deceased man at the time the 
Will was executed was such that he was 
capable of making the Will propounded.” 
The case having gone to the Privy Council, 
the Board stated that the learned Judge 
correctly laid down for his own guidance 
the essentials of a sound and disposing 
mind. In Halsbury’s Laws of England, 
Yolume 2S, paragraph 1047, the proposition 
is stated as follows:—■ It is necessary for 

(2) 32 M. 400; 3 Ind. Cas. 799; H Bom. L. R. 1205 
(P. C.)j 10 C. L. J. 276; 6 M. L. T. 304. 
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the validity of a Will that the testator should 
be of sound mind, memory and understand¬ 
ing’, words which time out of mind have been 
held to mean sound, disposing mind and to 
import sufficient capacity to deal with and 
appreciate the various dispositions of property 
to which the testator is about to affix his 
signature. " Those are the limits within 
•which the evidence on such an issue as this 
must be confined; and it was not, therefore, 
in my opinion, open to the appellant to 
criticize the evidence for the purpose of 
showing that in fact some provisions were 
not explained to the testator. The capacity 
of the testator's mind is amply established 
by the evidence of the plaintiffs’ 1st witness, 
the Vakil who drew the Will; for lie speaks 
to having discussed several provisions with 
the testator and having made several altera¬ 
tions at the testators's request. This 
evidence stands uncontradicted and is, in my 
opinion, conclusive. 

I, therefore, agree with my learned brother 
that this appeal should be dismissed with 
costs. 

Appeal d is mi 


ALLAHAliAD HIGH COURT. 

Second Civil Appeal No. 1128 of 1914. 

March 8, 1915. 

Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 

G AJ A I ) HAH—Dh&en dant—Appellant 

versus 

K1S110 R1 LAL—Plaintiff—I t i: s pon i ■ e n t . 
' Ease,M'ltl* Act (V „j \W>) % ;tt, 35-- fawnu't 

'h<t;rl> n„ r of—lnj'i iii'liifii - D.mi'nj, * — />otnvbn 

•'ibsto»f : 'i/ or trh ■ > l — r., l( ,<r >r. 

■VIit, efjcci of. ’ ‘ 1 

Jn oi dutuibanco of an casuniunt, ordmarilv l 
plaintiff is entitled to an injunction rather than 
damagei. It is open to the plaintiff to bo contc 
with damages but under section 35 of the Laseinci; 
Act he is nut entitled to an injunction c.\ee 
m sueh casus where ha would bj entitled to recov, 
d a mages under Chapter IX of the Act. r p. 905 col 1 
Section .‘13 of I he Act allow* compensation to be 

W 'cd.stol*, ..fan proviil 

that tlio ilishirb iiicn lias actually i d sul.^tnnti 
damage to tho ])lain< iff. , p. 005, col. 1.’ 

Dc Minium*noiiciirat lev :—Tho hu , 1 , 5 ,-. o 

itself wtfh_ a disturbance which is trivial ^or^ii 
material, [p. 9155, col. 2. - 1 

Where tile plaintiff comes into Court at once wh 

tlic disturbance ol Ins easement is threatened and t 


defendant completes his construction pending the suit, 
he does so at his own peril, [p. 9(35, col. 2,] 

Second appeal from a decree of the Second 
Additional Judge of Aligarh. 

TheHon’ble Dr. Sundar Lai, for the Appel¬ 
lant. 

Dr. Satish Chandra Banerji (with him The 
Hon’ble Mr. Motilal Nehru, Messrs. Gulzari Lai, 
Sarat Chandra Chaudhri, Girdhari Lai and 
Peare Lai Banerji), for the Respondent. 

JUDGMENT.—The facts of this case are 
as follows:—The parties are next door 
neighbours, residing in two adjoining houses 
owned by them at Aligarh. They are of the 
same caste (Vaish Agarwal), the plaintiff 
being a member of the local 13ar. Con¬ 
sidering the trivial nature of the suit and 
the circumstances of the case it is evident 
that they are both obstinate, unreasonable 
men, for the matter in dispute is one that 
with the exercise of a little common sense 
and reason could and ought to be settled 
in a very few' minutes. Their houses as 
pointed out adjoin. The ground level of 
the plaintiffs house is considerably higher 
than that of the defendant’s. The former’s 

house is to the west of that of the latter. 

% 

Originally neither house lmd an upper 
storey. 

The eastern portion of the plaintiff’s house 
with which we are concerned consists of 
two parallel rooms with a double verandah 
on the western side. The eastern of the 
two rooms opens into the other room which 
in turn opens into the verandah. 

The only apertures in the former of these 
two rooms, whereby light and air can be 
admitted to it, are (1) tho doorway or 
doorways leading into the second room and 
two very narrow small slits (called roshandans 
and said to be 8 inches high by ^ inches 
wide) in tbo eastern wall, situated just below 
the roof and overlooking the roof of the 
defendant's house. 

The room as a consequence is very dark, 
so dark that it is impossible to read. It 
has been used so far as a store-room for 
grain etc. The other room is used for the 
storing of the apparel, etc., of the ladies of 
Iho household. Sometimes in the hot 
weather the ladies use this second room 
for the purpose presumably of escaping 
from the glare and heat of the oriental 
sum Furthermore tho rain water, which 
falls on the plaintiff's roof, had a mode 
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of escape through two panudas on the eastern 
side, i. e., through two holes in the parapet 
and thence down the side of the wall 
apparently on to the defendant’s roof. 

About 14 years ago the defendant 
built an upper storey to his house and this 
led to a dispute, as the plaintiff naturally 
wished to retain his right to light and 
air through the two slits or roshandans and 
also his right to discharge the rain water 
through the parnalas. A suit was brought 
and a compromise effected. The compromise 
is on the record. It was agreed that the 
defendant should so build that the roof of his 
upper storey should be at least six inches 
below the bottom level of the two slits 
and that lie should not build a madgari ” 

or parapet on his roof adjoining the plaintiff's 
wall (the word used in vernacular is 
mulhilc ”). ( The object of these stipulations 
about the “ madgari ” and the level of the 
roof was obviously to prevent the two 
roshandans from being blocked up and to 
prevent the rain water, which flows off the 
plaintiff’s roof on to that of the defendant, 
from going through the roshandans into the 
plaintiff’s room. 

The defendant has now done three things, 

(l) He has put a new window in the 
north wall of his upper storey. 

(2) He has built a new room with a wall 
17 feet high on the roof of his upper 
storey. The western wall of his room is 
parallel to the eastern wall of the plaintiff's 
house and at a distance of 10 feet from it. 
Both the eastern and western walls of 
this new room have large openings blocked 
with iron gratings. 

(3) He has raised the roof of his upper 
storey about six inches between the plaintiff's 
wall and the western wall of his new room ; 
so that it is now on the same level as the 
lower edges of the two roshandans ; but he 
has left a small drain six inches deep up 
against the plaintiff’s wall (and parallel to 
it) and this he has continued along the side 
of his own roof so as to lead the rain water 
away into his own compound. The present 
suit was brought by the plaintiff when the 
new constructions were commenced, and he 
sought for a mandatory injunction to restrain 
the defendant from carrying out his 
intentions. He also applied for a temporary 
injunction pending the decision of the 
suit. 


Apparently the raising of the roof by six 
inches and the opening of the new window 
had been completed and the new room had 
risen a few feet only when the Munsif went 
to the spot and viewed it. 

The Munsif allowed the defendant to 
continue the building of the east, north and 
south walls of the new room, but forbade the 
building of the western wall pending the 
decision of the suit. He visited and examin¬ 
ed the plaintiff’s eastern room. 

During the course of the suit lie again 

inspected the premises and to see what 

would be the effect of the building of the 
western wall of the new room, he had the 
space, which it would occupy, filled with a 
darri and then lie examined the plaintiff's 
room. 

He found that the interference caused 
thereby in the supply of light through the 
two slits or roshandans was very slight 

indeed, t. e., he found that in so far as 

the right to light and air through the two 
slits was concerned there had been no material 
interference witli the plaintiff's physical 
comfort or such as to prevent him using the 
room as beneficially as he had been using it 
in the past. 

He found in regard to the window that 
there was no invasion of the plaintiff’s right 
of privacy. 

In regard to the raising of the roof 
he concluded that the drain was too narrow 
and that the roof had been raised impro¬ 
perly. 

He decided 

(1) That there was no necessit 3 r to 
restrain the defendant from completing his 
new room and that Rs. 10 was sufficient com¬ 
pensation for the very slight invasion of the 
right to light and air. 

(2) He dismissed the claim in respect 
to the window, holding that it had been in 
existence for six years before suit. 

(3) He granted an injunction direct¬ 
ing the defendant to lower the roof six 
inches and in addition to make a drain 
six inches deep in the roof after it had 
been so lowered and at a distance of one 
foot from plaintiff’s wall. He decreed 
accordingly. 

The plaintiff appealed and urged that ho 
was entitled to an injunction in regard to 
the new room and also the new window. He 
also objected to the order as to costs. The 



INDIAN CASES. 


[1915 


9C1 

GAJADUAR V. KIS H OK I LAL. 

defendant tiled objections to the award of 
damages and the direction as to the roof and 
drain. 

Pending the appeal the defendants finished 
the construction of the room. The lower 
Appellate Court held as follows : — 

In regard to the window, that it had 
been made six years before suit and there 
bad been no invasion of the plaintiff's 
privacy, it, therefore, disallowed the appeal 
on this point. 

In regard to the question of light and air 
through the mshmnlans it seemed to be of 
opinion that the building of the western wall 
of the new room constituted a complete 
obstruction of both light and air, but did 
not base its decision on this. It lmld that 
the building of this room even at a distance 
of ten feet from the plaintiff's wall was a 
breach of the agreement between the 
parties in the former litigation, that the 
roof of the defendant's house was to be kept 
six inches below the level of the roishaiuhtus. 
That agreement or compromise was 
embodied in the decree in the former 
litigation. Thu Court, therefore, held that 
the defendant had no right to build a 
room anywhere on his roof at any 
distance whatsoever from the plaintiff's 
wall and as he had completed it during 
the suit, the plaintiff was entitled to a 
mandatory injunction for its demolition and 
the prevention of any such construction in the 
future. 

In regard to the raising of the level of 
the roof between tlie new room and the 
plaintiff's wall, it held that the first Court's 
order was bad in so far as it ordered the 
making of so deep a drain (as it would 
amount to demolishing the roof) and also as 
to the position ordered for the drain, i.e., 
one foot from the plaintiff's wall. 

It directed that the drain should be two 
feet from this wall and that bricks should be 
put on both sides of it, but it did not lay 
down any depth for the drain nor can 
it be understood what it meant by saying 
that bricks should be put on both sides of the 
drain. 

Plaintiff desires that the rain water 
from his roof shall be allowed to flow 
away on the defendant's roof in such a 
manner as to obviate any of it from finding 
its way through his wall into his room. The 


defendant appeals and the plaintiff has filed 
objections. 

It is urged 

(1) that the lower Appellate Court has 
completely misunderstood the former com¬ 
promise ; that it was never intended thereby 
to prevent the defendant from building a 
second storey provided this can be done 
without invading the plaintiff’s rights in 
regard to light, air and How of water ; 

(2) that there has clearly on the 
facts been no material invasion of any such 
right and the plaintiff has no cause of 
action ; 

C3) that in any case the plaintiff is not 
entitled to the injunction granted and the 
defendant is ready to pay reasonable damages 
s) as to enable the plaintiff to increase the 
area of the roshandans to the extent of one 
square foot each, as he is entitled to do under 
the compromise decree. 

The plaintiff objects 

(1) to the d ismissal of his suit in regard 
to the window ; 

(2) to the change in the order of the 
first Court as to the depth of the drain to be 
made in the defendant's roof to carry off the 
rain water. 

Taking the objections first it, is clear that 
there is no force in the plea as to the window, 
there ha vug been no invasion of privacy. 
In regard to the lower Courts’ order 
regarding the drain, that order is not 
intelligible nor do we see the necessity of any 
drain. Under his former undertaking the 
defendant was not entitled to raise the roof 
and must maintain it at a level of six inches 
below the bottom level of the tvshandaus, 
otherwise an excessive rainfall might pos¬ 
sibly result in water flowing through those 
roshmidans into the plaintiff's room and 
the defendant cannot be allowed to obstruct 
the free flowing of the water from off his 
own roof in such a way as to cause or to 

make probable any damage to the plaintiff's 
house. 

In regard to the appeal, we have examined 
the former compromise and we cannot agree 
that it was in the contemplation of the 
parties that the defendant should never at 
any time build on bis roof at any poiut. The 
building of a second storey was not even in 
contemplation at that time. The defendant* 
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was building his first storey and the agree¬ 
ment was that the roof thereof was to be 
kept six inches below the rosliandans so as 
to allow the water to flow off and that no 
madgari or ridge should be built adjoining 
the plaintiff’s wall so as to obstruct the two 
rosliandans. 

There is nothing to show that the defend¬ 
ant was to be precluded from building, 
provided he did not obstruct the light and air 
going through these two openings. 

Further, to say that a wall built at a dis¬ 
tance of 10 feet from the plaintiff's wall 
is a complete obstruction of these openings 
is absurd. 

We have to see whether in the circum¬ 
stances of the present case the plaintiff 
is entitled to an injunction and if so, to 
what injunction— (a) in regard to the 
right as to air and light ; ( b ) as to the flow 
of water. 

At the commencement of the suit the 
plaintiff complained of a threatened dis¬ 
turbance only, but the defendant has since 
completed his constructions and it is now a 
case of actual disturbance or no disturbance 
at all. 

Ordinarily the plaintiff in such cases, if he 
is entitled to relief, is entitled to an injunc¬ 
tion rather than to damages. It is open to 
him, of course, to be content with damages, 
but section 35 of the Easements Act shows 
that he is not entitled to an injunction 
except in such cases where he would be 
entitled to recover damages under Chapter. 
IX of the Act. 

Section 33 of the Act allows compensation 
to be recovered for the disturbance of an 
easement provided that the disturbance has 
actually caused substantial damage to the 
plaintiffs. The Explanation to the section 
deals with the meaning of the words ‘ sub¬ 
stantial damage.” 

The Court below has not dealt with 
the question of substantial damage but 
the first Court did and the evidence is on 
record, and we to shorten the proceedings deal 
with the issue here as the evidence is on the 
record. 

(a) We take first the question of light 
and air. We have already pointed out that 
the two rosliandans are small slits which 
admit very small quantities of both light 
and air ; that the plaintiff’s room has been 


used in the past only as a store-room 
being really far too dark for any other 
purpose. The Munsif’s two inspections 
show that the construction of the 
defendant’s room on the roof does not- 
materially interfere with the plaintiff's 
physical comfort or prevent him using 
his room as beneficially as lie lias done 
in the past. As the Munsif has put it, 
the disturbance is “/w// slight," so slight 
that he thought the trivial sum of Rs. 1<) 
would be ample compensation. We have no 
hesitation in holding on the evidence that the 
disturbance, if any, at all is trivial and not 
material. 

De minimus non curat lev" The law does 
not concern itself with a disturbance which is 
trivial or immaterial. 

In regard to the easement of light and air 
we hold that the plaintiff is not entitled to 
either damages or injunction. 

(/.>) In regard to the flow of water, how¬ 
ever, the case is different. The defendant has 
raised the portion of his roof between the 
plaintiff’s wall and the western wall of the 
new room so that it is on a level with the 
lower edges of the rosliandans. It is true 
that he has made a drain six inches deep 
next to the plaintiff’s wall, but it is extremely 
doubtful if this will suffice to carry off 
easily the result of an extra heavy storm. 
He has acted contrary to the former com¬ 
promise and there is danger of some damage 
to the plaintiff. In our opinion there has, 
in this respect, been material invasion of the 
plaintiff’s right and the appropriate relief is 
to grant an injunction directing the defend¬ 
ant to lower this portion of his roof to a 
level six inches below the bottom level of 
the roshandans and to so arrange that rain 
water falling thereon shall flow away easily 
through proper and adequate channels. 

We have dealt with all the points in the 
case. It is not a case for damages, as the 
plaintiff came into Court at once when the 
disturbance was threatened and the defend¬ 
ant completed his structures pending the 
suit at his own peril. 

The result is that we grant the plaintiff a 
mandatory injunction directing the lowering 
of the roof between his western wall of the ‘ 
new room and the plaintiff’s eastern wall as 
laid down above, 
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The rest of the plaintiff’s suit will stand 
dismissed. As lie has failed in two-thirds 
of his suit and succeeded in one-third, the 
parties will receive and pay costs in all 
Courts in proportion to success and failure. 

Decree modified. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 426 of 1912. 

November 4, 1913. 

Present :—Mr. Justice Sankaran Nair and 

Air. Justice Oldfield. 

SAVAMINATHA PILLAI— Defendant 

No. 3—Appellant 

versus 

KRISHNA IYER and others—Plaintiff ;nd 
Defendants Nos. 1 and 2—Respondents. 

Mortgage — Subrogation—Pari ice martgtaje jxtitl of 
partly by subsequent mortgager's money ami partly by 
mortgagor — Priority, right of, e.rteiil of. 

It is not only when t ho person claiming subrogation 
discharges the entire debt that lie is so entitled. , p. 
9G6, col. 2.] 

Therefore, where an earlier mortgage-debt was 
discharged partly bv the money advanced by a sub- 
sequent mortgagee and partly by the mortgagor him¬ 
self, the subsequent mortgagee is entitled to priority 
to the extent to which his money was applied to pav 
off the earlier debt, i p. 966, col. 2.j 

Second appeal against the decree of the 
Court of the Subordinate Judge of Tanjore 
in Appeal Suit No. 614 of 1910, preferred 
against that of the District Munsif of 
Trivadi, in Original Suit No. 65 of 1910. 

Messrs. T. U. Ramnchandra Aiyar and T. 
R. Krishnaswami Aitjnr , for the Appellant. 

Mr. T. Rangacharinr, for th e Respondents. 

JUDGMENT.—The plaintiff sues to re¬ 
cover the money due under a mortgage instru¬ 
ment executed by the 1st; defendant in 1905 
The amount was advanced to discharge a 
mortgage-debt of Rs. 400 due to one Si van 
Sivasami under a mortgage dated November 
1!)01. Tl.o limling is that the mortgagor 
discharged that mortgage hy paying the 
creditor Jts. M0 out of the amount'received 
from the plaintiff and hy the execution of a 
promissory note for Its. 50 the balance Its 50 
having been given np hy the mortgagee T1 e 

appeMant claims under a mortgage ' dated 

October and contends that the plaintiff 

is not entitled to any priority on account of 


bis discharge of the prior mortgage. His 
contention has been disallowed by the lower 
Courts. • • 

It is argued before us in second appeal that 
though the entire mortgage-debt lias been 
discharged, as only Rs. 300, a portion of the 
mortgage-debt was paid out of the money 
advanced by the plaintiff, and the balance* Rs. 
50 was paid by the mortgagor himself, he can¬ 
not claim a first charge to that extent. It is 
contended that it is only when the person 
claiming subrogation discharges the entire 
debt that be is so entitled. Reliance is plac¬ 
ed in support of this contention on the cases 
reported in Hamimantha Aiijan v. hleenatclii 
Nafd/t (1) and Gnrudeo Singh v. Chandrikah 
Singh and Chandrikah Singh v. Pash hell ary 
Singh (2). 

It appears to us that this contention cannot 
be supported and the question is concluded by 
authority. In Rupnbai v. Audimidam (3) the 
debt due to one Meenakshi Naik, the first 
mortgagee under a hypothecation deed 
(Exhibit Yll), was discharged to the extent 
of Rs. 27,713 by the 4th defendant in that 
suit and the balance, which came to over a la<J 
of rupees by the mortgagor himself, and it 
was argued that the 4th defendant had not, 
therefore, acquired any priority over an 
intermediate mortgagee. The learned Judges 
pointed out that if the whole amount lent by 
the 4th defendant lmd been applied to pay off 
the entire debt due under Exhibit Vll, he 
would have priority of that charge to the full 

amount. Then they said: “But only Rs. 27,713 

was so applied, and the question is, does 
that fact prevent the application of the rule 
above stated”, and they replied: “We do not 
lliink it does.” They pointed out that the 
hypothecation under Exhibit VII, i.e., the 
whole charge, was released and the mortgagee 
after that has no hypothecation on the villages. 
The case according to them was, therefore; 
governed by the Privy Council judgment in 
(toknldas Uerpaldas v. Furanmal rrem$ukhda§ 
(4^ and the defendant No. 5 in that case, who 
bad paid a part of the amount of the first 
charge, ranked to tlmi extent and interest in 
the priority of that first charge. 

(1) 12 hub Cas. 112; 85 M. 18*; 10 M. L. T. 380; 22 
b J. 12; (1912) M. W. N. 158. 

(-) 1 Iml. Cas. 913; 36 C. 193; 5 C. L. J. 611. 

(3) 11 M. 345. 

(1) 10 C. 1035; 11 l. A. 126; S Ind. Jur. 396; 4 Sari 

T. C. .1.513, *; 
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The decision is tlius directly in point and is 
not overruled by Hannmantha Aiyan v. Meena- 
tchi Naidu (1). We see no reason to doubt its 
soundness. We accordingly dismiss the 
second appeal with costs. 

A jypetd d ism issed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 218 of 1912. 

January 8, 1915. 

Present: —Mr. Justice Heaton and 

Mr. Justice Shah. 

VITHAL RAM KRISHNA and others — 

D E FE XDANTS-A PPE T. LA NTS 

versus 

PRAHLAD RAMKRISHNA and others— 

Plaintiffs—Respondents. 

Hindu Law— Mitakshara— Step-grandmother, whe¬ 
ther entitled to share with grandsons on partition of 
family estate—Necessary party. 

Under the Mitakshara School of Hindu Law a step- 
grandmother is entitled to a share in the family 
estate on partition of the estate among her grandsons 
and is a necessary party to the partition suit. [p. 969, 
col. 2.] 

First appeal from the decision of the first 
Class Subordinate Judge, Dhulia, in Suit No. 
418 of 1909. 

.Mr. Nadkarm (with him Mr. P. B. Shingne ), 
for the Appellants. 

Mr. Gadgil (with him Mr. B. V. Desai), for 
the Respondents. 

JUDGMENT. 

Shah, J.—The interesting question of 
Hindu Law argued in this appeal arises out 
of the following facts:—One Sitaram died 
leaving a son Ramkrishna and a widow 
Gangabai, the stepmother of Ramkrishna. 
Ramkrishna died in 1892 leaving three sons, 
Yithal, Vishnu and Pandharinath, by his first 
wife, who is dead, and two sons—Prahlad and 
Dinanath—by his second wife, Bai Parvati, 
who is alive. Prahlad and Dinanath with 
their mother Parvati sued the other three 
sons of Ramkrishna for a partition of the 
family estate. Among other things the 
defendants urged that Gangabai—their 
grandmother—was entitled to a share of 
the property, that she was a necessary party 
to the suit and that the property in suit was 
acquired by Sitaram. 


The learned first Class Subordinate Judge 
of Dhulia held that the grandmother was 
not entitled to any share in the property 
according to Hindu Law and accordingly 
disallowed the objection. He decided the 
other issues in the suit, and passed a decree 
for the partition of the estate in favour of 
the plaintiffs. It was held that Bai Parvati 
was entitled to an equal share with the sons 
of Ramkrishna. The defendants have 
appealed against the decree and renewed 
their objection that Gangabai is a necessary 
party to the suit, as she is entitled to a share 
in the property in suit according to Hindu 
Law. 

We have had the point argued without 
going into the other questions arising in 
this appeal. The argument has proceeded 
on the footing that the property in suit is 
ancestral family property (i. e., it was 
ancestral in the hands of Ramkrishna), and 
I have considered the question of law on 
that basis. I say nothing as to whether 
the whole property in suit was ancestral in 
the hands of Ramkrishna in fact or not. 

The question whether Gangabai is a neces¬ 
sary party or not depends upon the view we 
take of her right to a share in the family 
property. The point that arises is, whether 
a step-grandmother is entitled to a share in 
the family estate when it is to be partitioned 
among her grandsons. It is a point of first 
impression so far as Western India is con¬ 
cerned. The parties are governed by the 
Mitakshara Law. 

Mr. Nadkarni, for the appellants, argues 
that the word mat a used in Yajnavalkya’s 
text (II, 123) is illustrative of a class and is 
not restricted to the natural mother according 
to its literal meaning. He relies upon the 
text of Yyasa, which is translated in 
Mandlik’s Hindu Law, at page 44, as fol¬ 
lows: _“The sonless wives of the father are 

declared equal sharers; and so are all paternal 
grandmothers declared equal to the mother.” 
It is also urged by him that the author of 
the Yyavahara Mayukha is in favour of 
allowing a share to the grandmother in 
accordance with Yyasa s text, and that, in 
the absence of any indication to the contrary 
in the Mitakshara , the Yyavahara Mayukha 
should be read as supplementing the Mitak¬ 
shara on the point. 
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On behalf of the respondents it is argued 
by Mr. Gadgil that there is no reason to 
attach any weight to Yyasa’s text and that 
Nilakantha does not express any opinion in 
favour of that text in the Vyavahara 
Mayukha. He further relies upon the 
circumstance that there is no reported case 
in which the right of a grandmother to a 
share in the property on a partition among 
her grandsons is recognized in this Presidency, 
and argues that her right, if any, lias been 
obsolete long since. 

I have carefully considered these argu¬ 
ments, and though the point does not appear 
to me to be free from difficulty, I am of 
opinion that the grandmother is entitled to 
a share in the ancestral estate on a division 
thereof among her grandsons. 

In the first place, Vijnaneslnvara himself 
does not limit the word mat a to a natural 
mother, but gives an extended meaning to it 
by including all the wives of father O'. e., 
step-mothers also). This is clear from the 
words used by him in introducing this 
part of Yajnavalkya's text: see Mitakshara , 
Chapter I, Sec. VII, paragraph 1: Stokes’ 
Hindu Law Books, page 397. That is how 
these words of Vijnanesh wara have been 
interpreted by this Court in determining 
the right of a step-mother to a share in 
the estate on a division thereof among the 
sons. I am not unmindful of the alternative 
reading, which substitutes the word mat ah 
(of mother) for the word patneenam (of wives) 
in the latter part of the introductory words. 
But even the use of the word mat ah there 
would make no difference in the meaning 
which Vijnanesh wara otherwise indicates 
fairly clearly. 

Then comes the text of Vyasa the mean¬ 
ing of which is clear, and upon which the 
appellants naturally rely. The question is 
not about the meaning of the verse but 
about the effect to be given to it. Vijnanesh- 
wara, in his commentary on Verses Nos. 4 and 
o of Yajnavalkya in the Aehara Adhyaya, 
points out generally the authority of the 
Srnriti writers, and says that as each of the 
Smritis is authoritative, the points’not mention¬ 
ed in one may be supplied from the others, but 
if one contradicts the other there is an option 
* * * * * * * 

1 have stated the rule enunciated by 
Vijnaneslnvara with the substance thereof 
in my own words, Yajnavalkya is silent- as 


to the right of a grandmother, and it seems 
to me that Vyasa’s text can be used to sup¬ 
plement Yajnavalkya’s Smriti. Vyasa is 
unquestionably a Smriti-writer of authority and 
though we have not the advantage of reading 
his verse with reference to the context in 
the original Smriti, the full text of which is 
not available, there can be no doubt about the 
verse, which is quoted by other commentators. 

I do not consider it any strained application 
of the rule laid down by Vijnaneslnvara to 
give effect to Yyasa’s text as supplementing 
the rules laid down by Yajnavalkya. It seems 
to me that taking the Mitakshara by itself 
with the text of Vyasa, it is difficult to say 
that Vijnaneslnvara would not allow a share 
to the grandmother. 

This conclusion seems to fit in with the 
scheme of the Yajnavalkya Smriti on this 
point. The wives get shares if the division 
takes place during their husband’s life-time, 
they become entitled to shares equally with 
their sons if the division takes place after 
their husband's death under verses 115 and 
123 of the Vyavahara Adhyaya of Yajna¬ 
valkya, and thei’e is nothing unreasonable or 
incongruous in their obtaining shares equally 
with their grandsons if the division happens 
to be effected by their grandsons. 

It may be mentioned that the view, which 
I take of the Mitakshara on this point, is 
by no means singular. A commentator like 
Apararka on the Yajnavalkya Smriti comes 
to the conclusion that the word mala is to 


be taken as indicating step-mother and others 
and quotes A yasa's text, in support thereof; 
see Anandasharma, Sanskrit Series, Volume 
I, page 730. In the Balambhatti, 
which is a commentary on the Mitakshara , 
the same view as to a grandmother’s right 
to a share is accepted. 1 refer to these 
works as showing merely that the view 
I take of the SFitakshara is a reasonably 
possible view and not as suggesting that 
they ought to form a basis for adopting 
that view. In Bengal the same conclusion 


as to the right of the grandmother to a 
share under the Mitakshara is accepted: see 
ha<tn /?<>// v. Uhugirat Xarain Ttohey (1), 

1 he fact, however, remains that Yijnanesli- 
"a ra is silent as to the right of the 
grandmother. In such a case we can and 


must invoke the aid of the Vyavahara 


tO SC. 049; 11 0. 4 U. 1S6; 0 Ind. Jur. 63t}. 
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Mayukha and try to harmonise it with the 
Mitakshara if and so far as it may be 
reasonably possible to do so. 

This brings me to the Vyavahara Mayukha. 
On a careful perusal of Chapter IV, Sec. IV, 
paragraphs 18 and 19 (Stokes’ Hindu Law 
Books at page 52 or Mandlik’s Hindu Law at 
page 44), it is clear that Nilakantha brings 
in the step-mother and the grandmothers 
on the authority of Vyasa’s text. I am 
unable to accept the suggestion made on 
behalf of the respondents that Nilakantha 
simply quotes the text of Vyasa but 
expresses no opinion of his own. The 
verse is introduced to point out the share 
of the step-mother and the grandmother, 
and at the end the author says that by 
the word sarvcili (all) even paternal step- 
grandmothers are included. It is true that 
Nilakantha does not in terms indicate his 
approval of Vyasa’s rule; but I think it is 
clear from the context that he favours Vyasa’s 
view, and apparently quotes Vyasa to justify 
the inclusion of step-mothers and grand¬ 
mothers. At least it is safe to say that Nila¬ 
kantha does not bring in the step-mother 
except under the authority of Vyasa, and to 
that extent Nilakantha has been understood 
by this Court as confirming the Mitakshara 
view in the case of Damodardas Maneklal 
v. Uttamram Maneklal (2) I consider it 
reasonably possible to harmonise the 
Mayukha and the Mitakshara on this 
point and I think that ought to be done. 

The only argument of some weight that re¬ 
mains to be noticed is that the right of the 
grandmother is obsolete. This argument is 
based upon the absence of any reported 
case recognising the right of the grand¬ 
mother. This argument was used when 
the question as to the step-mother’s right 
to an equal share with the sons came to 
be considered for the first time. Sir Charles 
Sargent, C. J., however, rejected it, and it 
seems to me that his observations on this 
point in the case of Damodardas Maneklal 
v. Uttamram Maneklal (2) apply with greater 
force to the case of a grandmother. In 
Western India the right of a mother to a 
share on a partition after the death of the 
father is not treated as obsolete, and I see 
no reason to suppose that the right of 
grandmother is any more obsolete than 

(2) 17 B, 27 J at p, 2«l t 
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that of the mother. I am unable to see 
any valid reason for refusing to recognise 
the one while recognising the other. 

Mr. Cadgil has relied upon the case of 
Sheo Xarain v. Janki Parshad (3) in support 
of his argument. It is not necessary to 
examine the reasons given by the learned 
Judges in support of the conclusion they 
arrived at, as they expressly declined to 
consider such a case as we have to decide. 
They observed as follows after referring 
to the text of \ yasa:— Therefore if in 
any case the grandmother would be given 
a share, it would be in the event of a 
partition between sons after the father’s 
death. On this point we express no opinion 
as the case before us is not one of partition 
after the father’s demise.” 

It follows, therefore, that Gangabai, the 
step-grandmother, is entitled to a share in 
the family estate with her grandsons and 
is a necessary party to the partition suit. 

I he plaintiffs should be allowed to join 
her as a defendant now. 

I do not wish to say anything as to 
the extent of her share, as the point is 
not argued, and as it is not desirable to deal 
with it in the absence of the grandmother. 
The determination of the extent of a 
grandmother s share may present difficulties, 
according to the varying conditions under 
which the partition may come to be 
effected. But, in my opinion, this is a 
simple case of its kind and need not 
present any difficulty. 

The result, therefore, is that the decree 
of the lower Court is reversed and the case 
sent back to the lower Court for disposal 
according to law, after Gangabai has been 
joined as a defendant. 

All costs to be costs in the suit. 

Heaton, J.— I agree. 

Decree reversed. 


(3) 10 Ind. Cns. 88; 34 A. 505; 9 A. L. ,T. 749. 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 146 of 1914. 

March 5, 1915. 

Present: —Mr. Justice Piggot. 
SHANKER SINGH— Plaintiff —Applicant 

vers ns 

Musammat REKHA and another_ 

DE FENDAN rs — RES PONDENTS. 

Limitation Act (IX n/]90S), Sch. I, Art. 57-SmiV Jor 
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mourn advanced in r e ymcnl of ,j„nds In hr delivered— 
So dele fxr.1 l>>r delivery—Emfiiirij as to dale 
of delivr, ii~-hhn italion — Provincial Small Cense Courts 

Art (IX //1S87), 25— Revision. 

I,, a suit t‘<-r the Imlance of money advanced in 
payment of good* to Im‘ delivered whore no time is 
|<»r delivery, tIn* Court might to consider who- 
llior, »*v reason of trade custom or some established 
u , n .; o \ v oil understood by both parties, any particular 
period can be laid down as the time when the goods 
rerptired in the particular ease ought to have been 
delivered, failing this, it should fix some reasonable 
time after the advance of the money, having regard 
to all the circumstances of the case. 

Jiotddn Kelli Shah v. Lal-nn-nissa Rihi, 7 W. Jh H> h 

referred to. 

If a Court without making such iiupiiry as to 
the time of delivery of goods dismisses the suit as 
barred by time holding that tin* date of payment 
must be taken to he the date of delivery of the goods, 
the High Court would interfere in revision under 
section 2"> of the Small Cause Courts Act. 

Civil revision from an order of tlm Jnd«j» 
of Small Cause Court of llareilly. 

Mr. Iqlml Airmail , for Hie Appellant. 

Mr. Sham Xafli Mash ran (for the Uon'ble 
Dr. Taj liahaihrr Sapni), for the Bespond- 


ents. 

JUDGEMENT.—This is an application in 
revision l>y a plaintiff whose suit for the 
recovery of certain money has been dismissed 
by the Judge of the Court of Small Causes 
at Bareilly. The suit was on the face of it 
one for the balance of money advanced in 
payment of goods to he delivered, falling 
under Article 57 of the first Schedule to the 
Indian Limitation Act IX of 1908. The 
learned Judge of the Court below rightly 
appreciated this point, but went on to hold 
that, inasmuch as there was nothing in the 
plaint to show that any date was lixed for 
delivery of the goods, the date of payment 
must be taken to be the date for delivery of 
goods. The learned Judge was, in my 
opinion, palpably wrong. 'The circumstances 
of the transaction were such, according to 
the allegation in the plaint, that the date of 
the payment of the money could not possibly 
be the date for the delivery of the goods. 
The principles which should govern the 
decision of the Court when a question of this 
sort arises appear to have been correctly 
laid down in a very old ruling, that of 
Jinuhlaaal li Shah v. I .a I - a a - n issa li/hi (D. 
The learned Judge of the Court below 
ought either to have considered whether, bv 
reason ol trade custom or some established 
usage, well-understood by both parties, any 
particular period could be laid down as the 


( l) 7 W. It. Ibl. 


time when the goods required in this parti¬ 
cular case ought to have been delivered, or 
failing this, he should have fixed some 
reasonable time after the advance of the 
money, having regard to all the circum¬ 
stances of the case. I note that, according 
to the findings of the Court below, an 
allowance of only thirty days for the delivery 
of the goods would be sufficient to bring 
this claim within limitation. In my opinion 
the suit has been thrown cut in the Court 
below without adequate inquiry aud on a 
misapprehension of the law applicable to the 
case. It has been contended on behalf of the 
defendants-opposite party that a wrong decision 
upon a question of limitation would not of 
itself justify interference of this Court under 
section *25 of Act IX of 1887 (the Provincial 
Small Cause Courts Act). It is not easy to lay 
down precise principles to govern theexerci.se 
of the very wide discretion which has, for 
obvious and necessary reasons, been conferred 
upon the High Court by the section above 
referred to. In the present case, however, I 
think it is apparent on the face of the judg¬ 
ment of the Court below that that Court would 
have done better to inquire into the facts of 
the case and to determine the case as a whole, 
including the question of limitation, when 
fully satisfied as to the facts. The application 
before me lias been admitted by a learned 
Judge of this Court, and I am not prepared to 
say that the ease is one in which in the exercise 
of its discretion it would be unreasonable for 
this Court to interfere in the interests of 
justice. I set aside the order and decree of 
the Court below and remand the case to that 
Court with orders to re-admit the same to its 
tile of pending suits and to dispose of it with 
due regard to the remarks made above on the 
question of law involved. Costs of this 
application will be costs in the suit. 

A pplicai ion a Uotced* 

MADRAS HIGH COURT. 

Lrrmts Patent Appeal No. 235 or 1914 

March 9, 1915. 

Present: —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kuuiaraswanu Sastn. 

1H l EEMA YENKATARAMANA and others 

— Dk TEN HANTS Nos. 1 TO 3—APPELLANTS 

versus 

BOM MINI G U RAPP A—Plaintiff— 

Respondent. 

( <nn I'min ise—Cond it ion j-enel—whctht f 
relieved. 
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The plaintiff sued the defendant- ro recover certain 
property which was sold by the latter to the former. 
The suit was compromised on condition that the 
defendant should pay into Court a certain sum of 
money within a certain date and that he should get 
back the promissory notes exhibited in the suit and 
return them cancelled to the plaintiff within the said 
date. The defendant paid the money within the 
date, but took out the notes and deposited them after 
the date. On his applying for entering up satis¬ 
faction of the decree: 

Held, that, the provision regarding possession to be 
given to the plaintiff, if the conditions were not com¬ 
plied with within the time limited, was penal and the 
defendant could be relieved from the pcnaltv. fi>. 

971, col. 2.] 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Wallis, dated 13th March 1914, 
in Civil Miscellaneous Second Appeal No. 7S 
of 1913, against the order of the District Court 
of North Arcot in Appeal Suit No. 423 of 1913, 
preferred against that of the Court of the 
Disirict Murisif of Tirupati in Civil Miscel¬ 
laneous Petition No. 155 of 1913, in Original 
Suit No. 357 of 1911. 

Mr. C. V. Anantliakrishna Aiyar, for tire 
Appellants. 

Mr. V. C. Seshachari, for the Respondents. 

JUDGMENT.—Plaintiff brought a suit 

against the defendant to recover the property 
which was sold by the latter to the former. 
The matter in suit was compromised; the 
terms of the compromise in so far as they 
are material to this appeal are that the 
defendant should pay into Court a certain sum 
of money within the 13th of January 1913, 
that he should get back the promissory notes 
exhibited in the suit and return them can¬ 
celled to the plaintiff within the said date, 
The defendant paid the money on the 7th 
January 1913, that is, within six days of the 
time fixed for payment, but he did not get 
hack the notes from the Court within the 
time. He took them out subsequently and 
deposited them in Court on the 4th February, 
16 days after the time given to him. On 
his applying for entering up satisfaction 
of the decree, fhe Courts below held that 
as the term of the consent decree relating 
to the promissory notes was not complied 
with in time, his application should be 

rejected. 

It is contended before us that as the 
notes were in Court, the defendant committed 


no default m not having deposited them in 
time. Me cannot accede to tin's argument. 
The order bound the defendant to get their 

return and to have them cancelled. He has 
undoubtedly disobeyed that clause in the 
compromise. The further question arises 
whether such a failure disentitles him from 
asking that the Court should relieve him 
against the penal clause relating to the notes 
in question. This aspect of the question and 
the authorities bearing on it were apparently 
not placed before the learned Chief Justice 
who rejected the appeal in the admission 
Court. If the learned Chief Justice had 
held that in the exercise of his discretion 
he was not prepared to give relief to the 
defendant who had undoubtedly committed 
a default we would not interfere in appeal. 
Lut 11 1 o view taken by the learned Chief 
Justice apparently owing to the question 
not having been argued before him is, that 
Courts have no power to go behind the terms 
come to between the parties. We feel 
constrained to differ from this conclusion. 
It w r as held in Nagappa v. Venkat J?ao (1) 
that the fact that a compromise is embodied 
in a decree of the Court is not a reason for 
holding that the ordinary incidents of a 
contract will not apply to it. In Ana Sheikh 
Mnhidin Tharagan v. Yadivalagianamhia 
l'lllm (2), a case practically on all fours 
with the present one, the learned Judges 
held that a penalty in a contract of com¬ 
promise will he relieved against. We regard 
the provision regarding possession to be 
given to the plaintiff, if the conditions are 
not complied with within the time limited, 
as penal, the object being to secure the 
prompt payment of the money by the defend¬ 
ant, The money itself was paid before the 
time fixed. The provision for the return of 
the promissory notes was intended to safeguard 
against their possible fraudulent negotiation. 
As they -were in the custody of the Court, 
there was no possibility of the plaintiff 
suflei ing in this way from their non-return 
within the time limited. Time in such cases 
is not ordinarily of the essence of the contract 
and when the interests of third parties are 
not affected-justice will be defeated by a 
too strict adherence to the wording of the 


(1) 24 M. 205. 

(2) 22 Jiul. Cos. 37; (1914) M. N. 92, 


972 


INDIAN GASES. 


[1915 


In the matter of AKHOY KL'MARI debi. 

compromise without regard to the object 
intended to be secured by it. In Kumara Ven¬ 
kata Pentmal v. Thatha Pamasamny Chetty (3) 
quoted by Mr. Seshachariar, the learned Judges 
held that a compromise, in addition to being a 
contract, has the further qualification of 
being an adjudication so as to attract the 
provisions relating to res judicata. That case 
does not affect the present question. 

In this case, there is no allegation that 
the rights of the third parties have been 
prejudiced ; the notes were in Court. We 
think that this is a tit case for relieving the 
defendant from the penalty ; but we can only 
do so on conditions:— 

(u) He must pay the sum of Rs. 792-G-O 
with interest at 6 per cent, from 21st June 
1911 to 13th January 1913 and with interest 
at 9 per cent, from that date to the date of 
payment within six weeks from the date of 
this order. 

( h ) He must pay all the costs incurred 
by the respondent in all the Courts. 

(c) Satisfaction of the decree will be 
entered on his complying with the above 
conditions. 

(d) Jf the money including interest and 
costs is not paid within the time mentioned, 
his application will be dismissed with costs 
in all the Courts. 

(3) 9 Ind. Cas. 875; 35 M 75; (1911) M.W.N. 290; 9 
M. L. T. 487: 21 M. L. .1. 709. 


CALCUTTA HIGH COURT. 
Appeals from Original Civil Orders Nos. 9 

and 10 of 1915. 

February 23, 1915. 

Present :—Sir Lawrence Jenkins, Kt., Chief 
Justice, and Air. Justice Woodroffe. 

In the '.natter of AKHOY KUMAIll 

DEIU a minor. 

Srimati SURAL A SI NDARY 
D E1U—Appellant 

versus 

Srimati HAZARI DASSEE DEBI— 

Respondent 

AND 

Srimati GOSSA1N DASSEE DEBI— 

Appellant 


versus 

Srimati HAZARI DASSEE DEBI- 

Respondent. 

Guardians awl Winds Act J ill of 1890), >•, 


7 (3) 


— Guardian, appointment of—Minor , welfare of — Will 
to be considered independent of Probate. 

There is no power in a Court to appoint a 
guardian, unless the Court is satisfied that it is for 
the welfare of the minor that the order should he 
passed, and that the appointment of the guardian 
will not infringe sub-section (3) of section 7 of the 
Guardians and Wards Act. [p. 972, col. 2; p. 973, col. 

l.j 

In such cases where a Will is set up a Judge has 
jurisdiction and is l>mind to consider that there 
is a Will although Probate has not been granted. 
,p. 973, col. 1.] 

Sayad Shahn v. Hapija Begum, 17 lb 5(K), Chinnu . 
sami v. Hariharabhadra , ](» M. 380; 3 M. L. J. 121 
and Pathan Atikhan Badlukhan v. Bai Panibai, 29 
B. 832, referred. 

Messrs. Norton and Langford James, for the 
Appellants. 

Air. N. P. Sinha , for the Respondent. 

JUDGMENT.—There are two appeals 
from an order appointing a guardian of a 
Hindu widow aged 14. There is no power 
in the Court to appoint a guardian unless 
the Court is satisfied that it is for the 
welfare of the minor that the order should 
be passed. In support of the application 
there is no affidavit on which the Court 
can act. More than that, it seems to us 
that in the circumstances the case should 
have waited until the return of Maharaja 
Tagore, the head of the family, in order that 
it might be seen whether lie was willing to 
accede to a course which was apparently 
acceptable to both parties and would have 
solved the present difficulty. As it' is, we 
have the curious position that an order 
appointing a guardian has been made on 
materials which do not comply with the 
requirements of the law and at the same 
time a Rule lias been issued on another ap¬ 
plication and is pending for the determination 
of tlie question whether some one else should 
not be appointed guardian. 

The proper course now to follow is 
this, AYe set aside the order of Mr. Justice 
Imam and send back the case in order that 
it may be re-heard by him if the petitioner 
thinks tit. to put in proper evidence in 
support of her application. Her application 
should be beard together with the application 
of Air. Langford Janie's client and also of 
Air. Norton s client, if she thinks fit to 
make an application; and in any case 
nothing should be done until the views of 
Maharaja Tagore have been ascertained. 
T inally we think before making any order 
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the Court must be satisfied that the appli¬ 
cation is for the welfare of the minor and 
that the appointment of 'the guardian will 
not infringe sub-section 3 of section 7 of 
the Act. 

In our opinion the Judge had jurisdiction 
and was bound to consider that there was 
a Will although Probate had not been 
granted; and that appears to us to be the 
result of several authorities: Say ad Shaliu v. 
Hapija Begam (l), Chtnuasami v. Harihaia- 
bhculra (2) and Pathan All Khan Badlukhan 
v. Bat Panibai (3). The fact that there 
is a contest as to the validity of the Will 
may induce the Court to exercise its discre¬ 
tion one way or the other, as for instance, 
it may possibly defer deciding on the 
question of guardianship until the question 
of Probate has been determined. But it 
is not open to the Court to say that it will 
refuse to take notice of the Will. 

We allow the appeals. The respondent will 
pay the costs of the appellant (Mr. Norton’s 
client). We make no order as to the costs of 
Mr. James' client. 


(1) 17 B. 560. 

(2) 16 M. 380; 3 M. L. J. 121. 
(4) 19 B. 832. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 

Execution Second Civil Apl’BAl No. 493 

of 1914. 

March 8, 1915. 

Present :—Mr. Justice Chamier and 
Mr. Jusitce Piggott. 

BAD AN —Judgment-debtor—Appellant 
* versus 

MURAR1 LAL an D*A NOTH E K — DECREE- 
holders—Respondents. 

Mortgage—Mortgagor inheriting interest in prior 
Mortgage—Extinguishment of prior mortgage—■Merger 
Subsequent mortgagee , right of. 

Where a mortgagor inherits the interest of the 
mortgagee under a prior mortgage, the prior mort- 
£&o e * s extinguished, and the mortgagor cannot set 
up against a subsequent mortgagee, [p. 974, col. 2.] 
Acquisitions by a mortgagor enure as a rule for 
the benefit of his mortgagee, thereby increasing the 
value of his security, [p. 974, col, 2.] 

* otter v - Vaux, 2K.& J. 650, affirmed 43 E. It. 
1383; 106 R. R. 235; 6 De G. M. & G. 638; 26 L. J. 

iioi 2 '?*’ 3 Jur - fa s -) 169 >’ 5 w - R 188; Plan V. Mendel , 

(1884) 27 Ch. D. 246; 54 L. J. Ch. 1145; 51 L. T. 


l 2 ^' 91S ; Bhtiju Ch audit ri v. Ch uni Lai, 5 C. 

L. J. 95; 11 C. W. N. 204, approved of. 

,, R '' J " Ktshcn But v. Raja Mumtaz AU Khan. 5 C. L. 
It. 213; 6 I. A. 145; 5 0. 19S; 4 Sar. F. C. J. 17 ; 3 
iSuth F. C. J. 637; ltafique and Jackson’s F. C. No. 58; 
3 Ind. Jnr. 420; 3 Shome h. R. 1; Ajudltia Prasad v 
Man Singh, 25 A. 16; A. W. N. (1902) 176; Thorne v 
Cann (1895) A. C. 11; 61 L. J. Ch. 1; 11 R. 67; 71 
Lj - 1. 8o2, Johnson v. Webster, (1854) 4 I)p (i 
jr. & G. 474; 3 Eq. R. 99; 24 L J. Ch. 300; 1 Jur. 
(n.s ; ) 14o ; 3 W. R. 84; 2 Sm. & G. 136- 43 E. R. 592; 24 
L. 1. (o. s.) 1,8; 102 R. R. 225; Mohesh Lai v. Mohant 
Buican Das, 10 I. A. 62; 9 C. 961; 13 C. L. R. 221- 7 
Ind Jur. 382; 4 Sar. P. C. J. 424; Adams v. Angel/ 

2o \Y. R. 139, affirmed 46 L. J. Ch. 352; 36 L. T. * 334 - 
o Ch. D. 634; (JohnIdas (lopahlas Purannual Prem- 
da* 10 C. 1035; 11 I. A. 126; 8 Ind. Jur. 396; 4 
fcar. 1. C. J. 543, referred to 


Second appeal from a decree of the District 
Judge of Meerut reversing that of the Addi¬ 
tional Subordinate Judge, Meerut. 

Mr. A thal Jhand , for the Appellant. 

I he Hon ble Dr. Tej Bahadur Saprn and 
Mr. Surendro Nath Sen, for the Respondents. 

JUDGMENT.—The question for decision 
in this appeal is whether the respondents are 
entitled, as held by the lower Appellate Court, 
in execution of a decree on a mortgage to bring 
the property to sale free from a prior mort¬ 
gage. The appellant mortgaged the property 
first to Umrao Singh and afterwards to Bhup 
Singh. Umrao Singh sued on his mortgage 
without impleading Bhup Singh and obtained 
a decree for sale, which he transferred to the 
appellant’s brother Bahai. Bhup Singh 
transferred his mortgage to the respondents, 
who obtained a decree for sale subject to the 
prior mortgage. Bahai died leaving the 
appellant as his sole heir. The respondents 
have now applied for execution of their 
decree, and they claim to be entitled to bring 
the property to sale free from the prior 
mortgage, on the ground that, when Bahai died 
and the benefit of the prior mortgage passed 
to the appellant, that mortgage merged in 
the appellant’s proprietary right and was 
extinguished. The appellant on the other 
hand contends that no merger took place. 


The first Court held with the appellant, but 
the lower Appellate Court accepted the conten¬ 
tion of the respondents. Hence this appeal. 

Section 101 of the Transfer of Property 
Act was referred to in the course of the 
arguments, but that section appears to apply 
only to the converse case of the owner of an 
encumbrance becoming the absolute owner of 
the property, though it is not easy to see why 
the words is or ” were inserted in the 
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section. There being no legislative provision 
on the question for decision, the case must 
be decided according to broad principles of 
equity and good conscience, with such assist¬ 
ance as maybe afforded by reported decisions 
of the Courts. We have not been referred 
to any case that is precisely in point, but 
there are several cases which bear more 
or less closely on the point now before us. 

The question whether an encumbrance acquir¬ 
ed or paid off by the absolute owner of the 
property is to be considered extinguished or 
kept alive for his benefit is, according to a long 
line of authorities, generally one of intention. 
In the case of Thorne v. Caun (1) Cord Mac- 
naghtensaid: Nothing, 1 think, is better settled 
than this, that when the owner of an estate 
pays charges on the estate which he is not 
personally liable to pay, the question whether 
those charges are to be considered as extingu¬ 
ished or as kept alive for his benefit is simply 
a question of intention. You may find the 
intention in the deed or you may find it in the 
circumstances attending the transaction, or you 
may presume an intention from considering 
whether it is or is not for his benefit that the 
charge should be kept on foot. the decision 
in Johnson v. Wehstcr (2) shows that the rule 
is the same where the owner of an estate 
inherits a charge thereon. In the absence of 
expressed intention to the contrary, it will be 
presumed that when a person claiming to be 
absolute owner of property acquires or pays 
off a mortgage thereon, and there is no 
subsequent encumbrance, he intends to extingu¬ 
ish the mortgage, but where there is an 
encumbrance intermediate between the 
mortgage paid off or acquired and the owner¬ 
ship of the property, the presumption is the 
other way [_See Johnson v. II 'rbsfer (2), Mohesh 
Lot v. Mohtnil llairan I his (.*3), A Jams v. 
Angel! (I) and f/*»A 'nidus tiopaldas v. 
I'nrmnnal Prnnsukhdas (5) . It would 
lie ' very much to the advantage 
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alive, and in various ways which need not be 
detailed he has shown that he wishes to keep 
it alive. The question is whether the rule 
stated above, which is founded on the clearest 
equity and has, as we have shown, been applied 
by their Lordships of the Privy Council to 
Indian cases, applies to the case before us in 
which both mortgages were made by the 
owner of the property, who however wishes to 
hold one up against the other. In England 
and also in India it has been held that if the 
owner of an estate creates and pays off a 
mortgage, the mortgage merges in the owner's 
estate, and that an owner who has paid off a 
prior encumbrance cannot set it up against 
his own mortgage [See Otter v. Vaux (6), the 
dictum of Chitty, J., in Platt v. Mendel (7) 
and Bhaju Chandliri v. Chuni Lai (8)]. Like 
the general rule, this exception to it seems to 
us to be founded on the plainest equity. 
Does the fact that the appellant inherited the 
pi ior mortgage furnish any ground for distin¬ 
guishing the present case from the cases last 
referred to? We think not. Indeed we are 
inclined to think that the fact that the 
appellant acquired the rights of the prior 
mortgagee without having to pay for them, 
makes the case somewhat stronger against 
him than it would have been if he had paid 
for them. It seems to us that it would be 
inequitable to allow the appellant to set up a 
mortgage which he himself created, but on 
which he has had to pay nothing, against a 
subsequent mortgage which he undertook 
personally to discharge. Acquisitions by a 
mortgagor enure as a rule for the benefit of 
his mortgagee, thereby increasing the value 
of his security, see Raja Kishen Datt v. Raja 
M nmtaz Alt Khan (9) and Ajudhia Prasad \. 
Man Singh (10). On the whole we arc of 
opinion that the decision of the lower 
Appellate Court is correct. To avoid mis¬ 
apprehension we may add that it has not been 
shown that the appellant's brother left any 
debts. The prior mortgage would, of course, 
be liable in the hands of the appellants for the 


(b) DS56) 2 K. A* J. 650. affirmed, 43 E. K. 1S81; 
ICO K. R. 235; 6 Do. G. M. A* G. 638; 26 L. J. Ch. 
12S; 3 Jur. (n. s.) 469; 5 \Y. R. 1SS. 

C) (1SS4) 27 Ch. D. 246; 54 L. J. Cb. 1145; 51 L. 
T. 424; 32 W. R. 918. 

C s ) 11 C. \Y. N. 284; 5 C. L. J. 95. 

W b C\ 198 at p. 210; 5 C. L. R. 213; 6 I. A. 145; 
4 8ar. l\ 0. J. i7; 7 Suth. P. C. J. 637, Rafiqnc & Jack* 
sim s 1\ C.No. 58; 3 lml. Jur. 426; 3 Shomo L. R» 1. « 
(10, 25 A. 40; A. \V. N. ^1902) 176. 
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debts of his brother. There could be no ques¬ 
tion of merger to the prejudice of the brother's 
creditors. 

The appeal is dismissed with costs. 

Appeal dis))iissed. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 728 of 1915. 

March 29, 1915. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Shadi Lai. 

M E H R C H AND—D e f en dant —A r i»e l la n t 


versus 


The AMRITSAR BANK in Liquidation— 

Plaintiff — Re s pon l> e x t . 

Cicd Procedure Code (Act V of 1908), 0. VIII, r. 6 — 
Suit by Official Liquidator for recovery of money due to 
Company—Defendant having money in fixed deposit 
icith Company—Set-off—Companies Act (VI of 1882;, 
w. 147, 150. 


A debtor to <i Company who is not a member of 
the Company is entitled, in an action by the Liquidators 
to recover the amount due from him, to plead bv wav 
of set-off that an ascertained sum of money is then 
due to him from the Company and to claim that only 
such balance (if any) as is due to the Company is 
recoverable from him. [p. 976, col. 2.J 
Anderson's case, 3 Eq. Cas. 337, referred to. 


Where, therefore, in a suit by the Official Liquidator* 
ot a Banking Company in liquidation for recovery of 
money due to the Company, the defendant claimed to 
set off a sum of money due to him from the Company 
on account of his fixed deposit: 

Held, (1) that the suit was an ordinary suit for 
recovery of money not brought under any special 
provisions of the Indian Companies Act 1882, and on 
general principles it was open to the defendant to 
claim a set-off under the provisions of Order VI14, 
vale 6, of the Civil Procedure Code; [p. 977. col. 2.] 
(2) that in order to find out whether the amount 
due to the defendant was “ascertained” or not, the 
date to be taken iuto consideration under the rule 
was not the date of the winding up, but the date of 
the institution of the suit. [p. 978, col. ].] 


Sovereign Life Assurance Company v. Dodd, (1892) 
~ Q B. 573; 62 L. J. Q. B. 19; 07 L. T. 396; 41 W. 
•R. 4; Reference under Presidency Small Cause Courts 
Act, 6\ 69, 28 M. 240, followed. 

In re Whitehouse <$’ Co., (1S78) 9 Ch. D. 595; 47 L. 
J- Ch. 80ij 39 L. T. 415; 27 W. 11. 818, distinguished. 


Second appeal from the decree of the 
District Judge, Lahore, dated the 8th 
March 1915, reversing that of the Senior 
Subordinate Judge, Lahore, dated the 4th 
March 1915, dismissing plaintiff’s claim. 



Lala Dhanpat Rai and Sardar Kharak Singh, 
for the Appellant. 

Mr. Herbert, for the Respondent. 

JUDGMENT.—The Amritsar Bank, Limit¬ 
ed, which is at present being wound up 
under the orders of the District Judge, has, 
through the Official Liquidators appointed 
by the Court, brought the present suit for 
recovery of the sum of Its. 1,087 due from 
Die defendant, Diwan Melir Chanel, to the 
Company. Defendant admits that the said 
sum is due from him, hut in answer to 
the plaint claims to set-off, under Order 
Vin, rule (), of the Civil Procedure Code, 
a^ sum of money due to him from the 
Company. It is admitted that defendant, 
prior to the date when the winding-up 
commenced, had in fixed deposit with the 
Company a sum of money which more than 
covered the amount of his debt to the 
Company; that at the date aforesaid tin’s 
deposit had not matured; hut that prior to 
the date of suit, the fixed period had 
elapsed and in the ordinary course of things 
the amount would have been payable to 
defendant. 

There is no dispute about the facts, and 
it is frankly admitted that the present suit 
has been brought in order to obtain a 
definite ruling from this Court whether 
upon the facts as above stated, the defendant, 
who represents a class of persons who ere 
in no way members of the Company hut 
are at one and the same time both debtors 
to and creditors of the Company, has the 
right when sued by the Liquidators for 
recovery of the sum due from him to plead, 
as a set-off to the claim, the amount which 
under ordinary circumstances would be pay¬ 
able to him at the date of suit from the 
Company. 

The Subordinate Judge held that defend¬ 
ant had the right to claim this set-off and 
upon this finding dismissed plaintiff’s suit, 
with costs to be paid from the estate. The 
learned District Judge, upon appeal, was 
of a contrary opinion, and reversing the 
decree of the Subordinate Judge, granted 
plaintiff the decree prayed for, but directed 
that the costs of all parties throughout 
should be borne by the Company in liqui¬ 
dation. 

From this latter decree a second appeal 
has been preferred to this Court and we 
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have heard the question of law argued very 
fully and ably by the learned gentlemen who 
respectively represented the appellant and 
the Liquidators, respondents. 

In our opinion, there can be no doubt that 
the Subordinate Judge was right in allowing 
the set-off and in dismissing the claim. 
The suit as laid was an ordinary suit for 
recovery of money; it was not brought under 
any special provision of the Indian Companies 
Act, 1882, and unless there is some peculiar 
provision in that Act to the contrary, the 
defendant would be entitled, under Order 
VIII, rule 0, of the Civil Procedure Code, to 
set off against the plaintiffs demand any 
ascertained sum of money legally recoverable 
by him from the plaintiff, provided that 
the sum in question did not exceed the 
pecuniary limits of the jurisdiction of the 
Court and that both parties filled the same 
character as they did in the plaintiff's suit. 

Section 4 of the Civil Procedure Code 
provides, however, that in the absence of any 
specific provision to the contrary, nothing in 
the Code shall be deemed to limit or otherwise 
affect any special or local law now in force 
or any special jurisdiction or power conferred 
or any special form of procedure prescribed 
by or under any other law for the time 
being in force. 

The question then is whether there is 
anything in the Indian Companies Act, 1882, 
(the only special Act which can possibly 
affect the question before us) which expressly 
or by necessary implication deprives defend¬ 
ant of the right which he claims Y 

Admittedly there is no such express pro¬ 
vision in the Act, for section 150, which 
alone deals with the question of set-off, is 
concerned solely with the rights and liabilities 
of contributories. It is urged, however, that 
the concluding sentence of section 117 of 
the Act, which directs the Court to “ cause 
the assets of the Company t<* be collected 
and applied in discharge of its liabilities” 
existing at the date of the winding-up 
order, necessarily negatives the possibility 
of a debtor to the Company being able to 
claim a set-off. A\ e are unable to accept 
this contention. In the Jirst place, if stress 
is laid upon the word “ assets", it is merely 
begging the question to argue that assets 
must mean assets without any deduction. In 
the next place, it is to be remembered that 


the Indian Companies Act of 1882 is closely 
modelled upon the English Companies Act 
of 1862, and that at the time when it was 
enacted, the Legislature must have been 
well aware of [c. g., Anderson's case 

(1)] the rulings of the English Courts 
to the effect that a debtor to the Com¬ 
pany, who was not a member of the 
Company, was entitled, in an action by the 
Liquidators to recover the amount due from 
him, to plead by way of set-off that an 
ascertained sum of money was then due to 
him from the Company, and to claim that 
only such balance (if any) as was due to the 
Company was recoverable from him. The 
Legislature was also, of course, well aware 
that apart from any special provisions to 
the contrary in the Act, the debtor would 
be entitled, under the general provisions of 
section 121 of the Civil Procedure Code of 
1859 and of section 111 of the Code of 18S2, 
to claim the right of set-off. In the circum¬ 
stances. and having regard to the fact 
that the question of set-off so far as it 
concerned the right of contributories was 
not overlooked, wo may safely assume that 
it was not the intention of the Legislature 
by implication to deprive debtors of rights 
to which they would be entitled under similar 
circumstances in England, and to which they 
are entitled under the general procedure law 
of this country. 

The rule in England is well-established; 
in actions by the Company on the one hand 
and non-members on the other, the ordinary 
rules of set-off are applicable, with this 
exception that since the Judicature Act, 1876, 
the rules in bankruptcy apply if the Company 
is insolvent [see Lindley on Companies, 
Volume I, page 687, Volume II, page 1025; 
llalsbury's Laws of England, Volume 5, page 
^77 ; Buckley’s Companies Act, 1862, (Stli 
Edition), page 409; StiebePs Company 
Law, pages 1234-1237, and authorities 
cited. I 


l'lic same rule has been applied in this country 
\_Ah medahad Adrancc Spinning and Hearing 
Company wLakslnni Shankar (2), a case of a 
Company being wound-up compulsorily, and 
lxrttrence under Presidency Small Cause 
Courts Act , 69 (6), a case of a voluntary 


0)3 Eq. 337; 36 L. J. Ch. 73; 15 W. R. 246. 
0-) 30 6. 173; 7 Bom. L. R. 246. 

(3) 28 M. 240. 
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winding-up) and in Russell’s Indian Com¬ 
panies Act, 3rd Edition, at page 469, there 
is ^the following passage: 

There is nothing in the Act 
which expressly relates to set-off between 
a Company and non-contributories, but it 
has long been established that when a 
Company is being wound up, whether an 
action is brought by the Company or a 
proof is carried in by a creditor of the 
Company in the winding-up, a set-off of a 
liquidated sum is admissible.” 

It is urged, however, that this rule is 
inequitable and in effect amounts to an 
undue preference of a debtor-creditor over 
mere creditors, inasmuch as the former by 
means of this rule practically succeeds, 
or may in certain cases succeed, in getting 
the full value of the debt owed to him 
by the Company, whereas ordinary creditors 
of the same Company can get payment 
only pro rata. But there is a distinction 
between the case of a creditor demanding 
his money from a Company in liquidation 
and the case of a debtor-creditor resisting 
a claim made upon him for payment of 
his debt to such Company, and in this 
connection we would refer to the judgments 
of Lord Esher, ! M. R., and Bowen, L. J., 
in Sovereign Life Assurance Company v. Dodd 
(4). Apart, however, from this, we obviously 
cannot refuse to recognize a claim by way 
of set-off if it is authorized by law 
and not opposed to any provisions of the 
Indian Companies Act, 1882. As a 
matter of fact, however, the privilege 
is recognized as a provision of law 
in the Indian Insolvency Act (11 and 
12 Viet., c. 21, s. 39), the Presidency Towns 
Insolvency Act, 1909, (section 47) and the 
Indian Provincial Insolvency Act, 1909, 
(section 30) and in each of these cases the 
very same objection, grounded upon undue 
preference, might equally well be urged. 

. ma 5 r take it, therefore, that the 
legislature has deliberately decided that 
his objection has not, in insolvency cases 
at all events, such force as to deprive a 
ebtor-creditor of his ordinary rights. 

. 1 Tj no ^ er objection to the rule is that it 
is likely to encourage illicit trafficking in 
c aims against a Company which is being 

W 92 R 2 Q ' B ' 573; 62 L ' J ' Q ’ B-19; 67 L T ’ 


wound-up. For example, A owes Rs. 20,000 

to a Company which is being wound up. 
B owes the said Company Rs. 1,000, and 
the Company owes him Rs. 20 000 1 ; n 

order to get rid of his liability, buys from B 

R -°mnl Practically nominal sum (say 
Rs. o,000) the latter’s claim against the 
Company, and thereafter, when sued for 
ns debt of Jk 20,000, sets off the claim 
for Rs. 20,000 which he has purchased 
from R. I h, s no doubt wi „ be a danger, 
and though the legality of the practice has 
been doubted [Smith, Fleming urn] Company's 
case (d)J the learned editor of Lindley's 
work questions "whether the language of 
the Act is sufficiently clear to defeat 
tv® Practice (\ol. 2, page 1026). This 
difficulty was referred to in Anderson's case 
UJ and as the learned Judge there re¬ 
marked: if a case had actually occurred 
of persons going about and buying up 
debts at under values, different considera¬ 
tions might arise.” Anderson's case (1) was 
decided in 1S66 and from the fact that 
since then there appears to b e no decision 

° f * h ® . Kn£rlish Courts directly dealing 
with this aspect of the question, we may 

safely infer that risky speculations of this 
kind have not commended themselves to 
even unscrupulous .creditors of Companies 
in liquidation. The point is not before us 
in the present case and upon it, therefore 
we need say no more than that, as 
at present advised, we have grave doubts 
whether the Courts would in any circum¬ 
stances recognize the validity of any such 
assignment of a debt made after a petition 
had been presented for the winding-up of 

the Company by which such debt was 
payable. 

On general grounds, therefore, we must 
hold that it was open to the defendant 
m tins case to claim a set-off under the 
provisions of Order VIII, rule 6, of the 
Civil Procedure Code. We have now to 
consider whether upon the facts of the 
present case the defendant is debarred from 
relying upon these provisions. 

Mr. Herbert argued that the rule in 
question is not applicable, inasmuch as («) at 

the date of the winding-up of the Company 

(o) I Ch. App. 538; 36 L. J. Ch. 333: 12 Jur (x s ) 

S00; 15 L. T. HS; 15 XT. R. 78. * 
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tbe time for payment of defendant s fixed 
deposit bail not matured, and as a result 
tbe amount of sncli deposit was, in any 
event, not then recoverable by law; (h) at 
the said date and even at tbe date of 
suit, tbe amount due to defendant 
not "ascertained as defendant could 
claim payment of bis debt in full 
the amount due to him could not 
ascertained until tbe Liquidators were in a 
position to pay off all tbe Company s 
creditors pro rata, and that it might con¬ 
ceivably happen that tbe available assets 
of tbe Company would prove insufficient 
to enable tbe Liquidators to pay tbe 
creditors even a proport innate amount of 
their respective claims, and (r) that as 
between the Liquidators and tbe defendant 
tbe parties did not “till the same character" 
within tbe meaning of tbe rule. 

These objections were considered by the 
Bombay High Court in the case to which 
reference has been made above and were 
held, for reasons which appear to us con¬ 
clusive, to be without force. As regards 
the first objection, we might, however, add 
that under tbe rule tbe date to which we 
have to look is not the date of tbe winding- 
up but tbe 'date of institution of tbe suit 
[Sovereign Life Assurance (Company v. 7W<7(4) 
and Reference under Piesidency Small t'ausc 
Courts Act , section 69 (6)]. It is conceded that 
under normal circumstances defendant would 
have been entitled at the date of suit to 
claim payment of his deposit which had 
then become payable, and in the circum¬ 
stances we must bold that the first objec¬ 
tion fails. 

The second objection is equally untenable 
and with regard to it we need only refer 
to the case of tbe Sovereign Lije Assurance 
Company (4) and tbe decision of tbe Bombay 
ILigli Court in tbe case cited above. 

In support of the third objection (which 
is also disposed of in tbe Bombay High 
Court case), Mr. Herbert relied upon 
certain observations of .lessell, M. II., in the 
case of In re Whitclmnse A Co. ((>). But that 
case dealt with the position of a contri¬ 
butory to tbe Company and the ratio 
decidendi was that a contributory was 
not entitled to set oil a debt owed to him 


00 (ltwS)|n (’l*. 1). 5fi:» ; 17 b. .1. Ch. SOI: 39 l T. 
110: 27 W. K. 181. 


by the Company against a call upon him 
made by tbe Liquidator because while it' 
was tbe Company that owed him the debt, 
it was the Liquidator who was enforcing the 
call, the debt of the contributory in the latter 
event being due not to the Company but to the 
Liquidator. Some doubts have been thrown 
upon the correctness of this distinction by the 
decision of the Court of Appeal in Pule ILorfeg- 
case (7), but the remarks of the Master of! 
the Rolls can in any case have no 1 rele¬ 
vancy to a claim of set-off preferred by a 1 
non-member of the Company. As a result 
we are of opinion that it was competent to 
defendant to claim the set-off preferred by 
him in answer to the plaintiff’s suit, and 
as the amount of the set-off admittedly was 
in excess of the sum claimed by plaintiff* 
we hold that the Subordinate Judge w as right 
in dismissing the suit. We accoidingly 
accept the appeal and dismiss plaintiffs 
suit with costs throughout. The costs will 
be paid by the estate of the Company in 
liquidation. 

Appeal allowed'. 

(7) 44 Ch. D. 534; 59 L. J. Ch. 489* 62 L. T. 887; 
38 W. It. 674; 2 Meg. C. It. S3. - 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 652 of 1913. 

{January IS, 1915. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

GAJANAN BALKRISHNA DKSHPANDB ' 

— Plaintiff —Appellant 

versus 

KASIIINATH NARAYAN DESHPANDB 

—Defendant— Respondent. 

Hindu 1m\c — Adoption — Step-brother, whether can h* 
legally adopted — Xanda Fandita , opinion of, value of. 

Under Hindu Law tho adoption of a step-brother is 
not invalid. ! p. 980, col. 2.J 

The opinions of Kaiula Pandit a, when they are not 
supported by any text of the Sinriti writers, wr® 
generally speaking recommendatory and not manda¬ 
tory. [p. 980, col. 1.] 

Second appeal from the decision of the 
District Judge, Thana, in Appeal No. 298 of 
1911, reversing the decree passed by the 
Subordinate Judge of Mahad, in Civil Suit 

No. 297 of 1900. 

Mr. Sethir (with him Mr. S. S. PattxtF/i 
for the Appellant. 
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Mr. Jayakar (with him Mr. IF. B. Fradium) 
for the Respondent. 

JUDGMENT.—Two questions of law 

have been argued in this appeal—one 
relating to the validity of an adoption, the 

other relating to estoppel. The facts which 
give rise to the question of adoption 
are not in dispute now and may be briefly 

stated. One Yeshawant died leaving four 
sons—Venhatesh by one wife, and Ganpat, 
Madhav and Narayan by another wife. 
Venkatesh died many years ago after 
adopting his step-brother, Narayan. Narayan 
died leaving a son-ICashinath, who was 
the defendant in the trial Court and is 
the respondent here. There was a division 
among the brothers, whether during or 
after the life-time of Venkatesh does not 
appear to be clear and is not material. 
Ganpat died sonless, leaving a widow, 
who died in 1903. Madhav had a son 
Balkrishna, who died leaving a son, 

Gajanan who was the plaintiff in the 
Court below and is the appellant here. The 
dispute relates to Ganpat’s share in a 
certain allowance, which, the plaintiff says, 
he is entitled to share equally with the 

defendant, the latter contending that he is the 

exclusive owner of Ganpat’s interest in 
the allowance. The parties are Prablms by 
caste. It is common ground now that if 

the adoption of Narayan by Venkatesh be 

valid, the plaintiff must succeed. 

In the lower Courts the defendant urged 
that the adoption by Venkatesh of his 
younger half-brother, Narayan, was invalid. 

I he lower Courts have differed as to the 
validity of the adoption, the trial Court 

lolding it to be valid, the Appellate Court 
holding it to be invalid. 

In the second appeal before us, the 
same question has been raised. Mr. 
tsetlur, for the appellant, contends that the 
adoption of a half-brother is not invalid 
according to Hindu Law, that the long 
course of decisions of this Court is in 
avour of the view that the restrictions 
recommended by Nanda Pandita are not 
really binding, and that the doctrine of 
niuoga, upon which the lower Appellate 
Urt has relied in deference to the opinion 
expressed by I)r. Bhattacharya in his 
ea ise on Hindu Law, affords no basis 
°r invalidating an adoption, which is 


s 


otherwise valid—at least so far as thi.< 
Presidency is concerned. Mr. Jayakar, for 
the respondent, strongly relies upon ’the 
opinion of Nanda Pandita expressed in the 
Dattaka Mimansa in his commentary on 
tiie expression ‘bearing the reflection of a 
son" (pntrachityayavaham) in Caunaka’s text 
in paragraphs 16 to 20, particularly 

paragraphs 17 and 19 in Chap. V. It is 
argued that the Mitalishara and the Yyaca- 
hara May tilth a do not afford any assistance 
on this point, and that in matters of 

adoption the opinions of Nanda Pandita are 
entitled to great weight and ought to be 
given effect to. Mr. Jayakar concedes that 
the restrictions arising out of the necessity 
of a valid marriage between the natural 
mother and the adoptive father being possible 
are merely recommendatory, except as to 
the three specified cases of a daughter’s 
son, sister's son and mother’s sister’s son 
mentioned m Cakala s text. Rut his argument 
is that the ^test of a valid marriage being 
possible between the natural mother and 
the adoptive father is quite distinct from 
that based on the doctrine of niyoga 
or of incestuous connection ( nruddhasam - 
bandlui) and that though the re¬ 
strictions arising from one are held to 

be recommendatory, the restrictions arising 
from the other two tests are not so held. 
He does not lay any stress on the restrictions 
based upon the rules connected with the 
practice as niyoga. But he maintains that 
the restrictions based upon the prohibition 
of incestuous connection ( viruddhasamhanclha ) 
have nowhere been held to be merely 
recommendatory, and ought to be held 
mandatory. The adoption in question is 
vitiated, it is argued, as any connection 
between the step-mother and the step-son 
would be incestuous. It is also argued that 
the sentiment of the community favours 
such restrictions and that the sentiment is 
clearly expressed by Nanda Pandita. 

We have given our best consideration to 
these arguments, particularly as Mr. Jayakar 
has insisted that in none of the decided 
cases has this point been considered and 
decided, and that in none of the cases except 
one it was necessary to consider it. We 
are, however, unable to accept the sugges¬ 
tion that the argument is new or that it lias 
not been considered, or that it was not 
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necessary to consider it on previous occa¬ 
sions ; and quite apart from the previous 
decisions we are unable to think that the 
argument is sound. 

It has been held by this Court in a number 
of cases that the opinions of Nanda Pandita, 
when they are not supported by any text of 
the Smriti writers, are generally speaking 
recommendatory and not mandatory: see 
Bai Nani v. Chun Hal (1), 1 yas Chimanlal v. 
Vyas Ramchandra (2), Ramachandra Krishna 
Joslii v. Gopal Dhondo Joshi (3), Yamnava 
Govir.d Appaji v. Laxuman Bhimrao (4) and 
Ramkrishna v. Chimnaji (5). Their Lord- 
ships of the Privy Council have indicated 
substantially the same view as to certain opini¬ 
ons of Nanda Pandita in Srimati Uma Bvyi v. 
Gokoolanund Das Mahapatra(6) and Sri Bahisu 
Gurulingaswami v. Sri Baln.su Jlamalakshma- 
mma (7). It is quite true that in some of 
these cases the opinions of Nanda Pandita 
that were under consideration were not the 
same as those with which we are concerned 
now. But it is difficult to say that of the last 
three cases of this Court above referred to. 
In the case of Yamnava Gov ind Appaii 
v. Laxuman Bhimrao (4) Sir N. Chanda- 
varkar, J., after considering these very 
opinions of Nanda Pandita (in paragrphs 
16 to 19 of section V of the Dattaka 
Mimansa), expressed his conclusion in 
the following clear and definite terms:— 
It is a reasonable inference to draw from the 
whole of the Dattaka Mimansa that Nanda 
Pandita intended that anybody could be adopt¬ 
ed, so long as he was not within the cases 
specified as prohibited, so long as, that is, 
he was not the sister’s son, or the daughter's 
son or the mother’s sister’s son.” This 
decision was followed in the case of Ramkrish- 
na v. Chimnaji (5). It is difficult to see 
how the argument based on the test of riru- 
dhasamhandha could have been passed over in 
Ramkrishna's case (5) without consideration 
when the decision of the District Judge in 
that case, which waslreversed by the High 
Court, was based subs!antially on that 
ground. We have heard nothing in the 


(1) 22 B 073 at pp. 078, 070. 

(2) 24 B. 473 at p. 481; 2 Bom. L. K. ’03. 

(3) 32 B. 010 at p. 033; 10 Bum. L. K. 94 # 

(4) 16 Ind. Cas. 180; 30 B. 033; 14 Bom. L. R 
(o) 21 Ind. Cas. 34; 13 Bom. L. R. 824 

( 6 ) 6 I. A. 40 . 

(7) 26 I. A. 113; 22 M. 398; 3 C. W. X. 127. 



course of an interesting argument from Mr. 
Jayakar, which can induce us to think that 
there is anything in the decisions of this 
Court bearing on this point which requires 
to be reconsidered. 

4 

Apart from the decisions, we would find 
no serious difficulty in arriving at the same 
conclusion and in holding that the opinions 
expressed by Nanda Pandita in his commen¬ 
tary on the expression putrachhyayavaham are 
merely recommendatory and not mandatory in 
the absence of any support from any Smriti 
writer. It is not suggested that the particu¬ 
lar opinions expressed in paragraphs 17 
and 19 of section V are supported by any 
such authority. 

We have considered the dictum of Muttu- 
sami Ayyar, J., in Siiramuln v. Ramayya (8) 
that the adoption of a half-brother is invalid, 
and the decision of the Sadar Diwani Adalat 
of Bengal in Baboo Rnnjcet Singh v. Bahx) 
Ohhye Kara in Sing (9) that the adoption of an 
elder brother by a younger brother is invalid. 
We are not sure that the Madras High Court 
would now accept the dictum of the learned 

Judge as finally decisive of the point. But 

apart from that, in determining the weight 
to be attached to the opinions of Nanda 
Pandita on this point in Western India, we 

must prefer to be guided by the decisions of 
our Court. 

The learned District Judge might well 
have paused before setting aside an adoption 
made more than fifty years ago, acquiesced in 
by all the parties concerned during this long 
period and questioned for the first time by the 
present defendant apparently under the induce¬ 
ment of resisting the plaintiff's claim, and 
might have scrutinized the opinion of Dr. 
Bhattachaiya more closley, particularly when 
the learned author himself expresses a doubt 
as to the applicability of the restrictions based 
on the rules of in yoga to this Presidency: 
see Bhattaclmrya’s Hindu Law, 3rd Edition, 
pages 169-170. 

^ e, therefore, hold that the adoption of 

Narayan by Venkatesh is valid. Having 

regard to the view we take of the adoption, 

it is not necessary to decide the question of 

estoppel which has been argued in this 
appeal. 

1 he result is that the decree of the lower 

(S) 3 M. 15. 

(9) (1S17) 2 Sol. Rop. 315; 6 Ind. Dec. ( 0 . s,) 597, 
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Appellate Court is reversed and that of the 
trial Court restored, with costs of this and 
the lower Appellate Court on the defendant. 

Decree reversed. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 2574 and 3795 

to 3797 op 1910. 

November 28, 1912. 

Piesent :—Mr. Justice Holm wood and 
Mr. Justice Chapman. 

SASHI BHUSAN HAZRA —Dependant— 

Appellant (in all) 
versus 

In No. 2574 

ASWINI COMAR SAMANTA and others 
—Plaintiffs—Respondents. 

In No. 3795 

KALI DAS SAMANTA AND OTHERS— 

Plaintiffs—Respondents. 

In No. 3796 

HARADHAN PAL —Plaintiff—Respondent 

In No. 3797 

JOGENDRA NATH SAMANTA and others 
—Plaintiffs—Respondents. 

Bengal Tenancy Act (VIII of I880J, ss. 105, 109— 
Statutory bar — Settling rent—Settlement Officer's 
decision, finality of — Remand , if necessary — Appeal, 
second—Tenants of fixed rents , status of. 

It is impossible to get behind the statutory bar 
raised by section 109 to tlio rent fixed in proceedings 
under section 105 so far as the proceedings have 
been properly conducted, [p. 981, col. 2.] 

Pandab Doivari Dus v. Ananda Kishitn Chakravarti , 
7 Ind. Cas. 102; 12 C. L. J. 195; 14 C. W. N. 897 and 
Shambu Chandra Hazra v. Puma Chandra Pal, 
35 C. 176; 7 C. L. J. 103; 12 C. W. N. 122, referred to. 

Where a Settlement Officer goes wrong in deciding 
the question under section 106 which does not arise, 
his decision, so far as it is a decision settling rent, 
cannot be interfered with and on such a point no 
second appeal can lie, and also no remand is necessary, 
the question of rent being finally settled, [p. 981,col.2.] 

The tenants whose rents cannot be enhanced are 
at liberty to call themselves anything they like, 
whether settled raiyats or raiyats at fixed rates or any 
other class of raiyats. [p. 981, col. 2.] 

Appeals against the decrees of the Subor¬ 
dinate Judge, third Court of Hughly, dated 
the 29th of July 1910, reversing that of 
the Munsif, second Court at Uluberia, dated 
the 1st of February 1910, and remanding 
the suit to that Court to decide on its merits 
and the question of limitation. 


Dr. Rash Behary Ghose , Babus Sarat 
Chandra Roy Chowdhury and Chant Chandra 
Bhattacharyya , for the Appellant. 

Babu Nagendra Nath Ghose , for the Re¬ 
spondents. 

JUDGMENT.—We are of opinion that 
these appeals must succeed, on the simple 
ground that it is impossible to get behind 
the statutory bar raised by section 109 to 
the rent fixed in proceedings under section 
105 so far as these proceedings have been 
properly conducted. Even if we accept 
the contention raised before this Court in 
the case of Pandab Doivari Das v. Ananda 
Kishun Chakravarti (l), there is nothing in 
that decision which militates against 
the decision of the Chief Justice and Mr. 
Justice Giedit in this very Court reported as 
Shambu Chandra Hazra v. Puma Chandrai 
Pal (2). In that case the Chief Justice laid 
down very clearly that even if the Settlement 
Officer had gone wrong in deciding the ques¬ 
tion under section 106 which did not arise, 
his decision, so far as it was a decision settl- 
ing rent could not be interfered with, and 
on such a point no second appeal can lie. 
The Court followed this up by reversing the 
erroneous and incompetent decision of the 
Settlement Officer under section 106 or which 
purported to be under section 105, but it 
declined to interfere with the rent fixed and 
that rent, which was then fixed, is the very 
subject of this appeal, so that the learned 
Doctor who appeared for the appellant says 
that it is immaterial to him whether the 
tenants chose to call themselves settled 
raiyats or raiyats at fixed rates or by any other 
name they choose. All he uants is his 
Rs. 113 and odd of rent, and that he must have. 

The learned Subordinate Judge has gone 

behind the decision under section 105 and so 

• • 

far as he has done so, his judgment and 
deciee cannot be supported. We see that 
the Appellate order was that the entire 
decree of the Munsif was set aside and the 
suits were remanded to the Court below for 
decision on the merits along with the ques¬ 
tion of limitation. But it appears to us that 
the question of rent being finally settled 
no remand is necessary, inasmuch as we 

(J) 7 Ind. Cas. 102; 14 C. W. N. 897; 12 C. L. J. 
195. 

(2) 35 C. 176; 7 C. L. J. 103; 12 C. W. N. 122. 
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have already said that the parties are agreed 
that the plaintiffs-respondents can call them¬ 
selves hy any name they please. It does not seem, 
therefore, necessary to further waste the time 
of the Courts in arguing what their particular 
status is. It has already been held by this 
Court that their rent cannot be enhanced 
and, therefore, they are at liberty to call 
themselves anything they like. 

There is no substantial question remain¬ 
ing to be decided and the appeals are, there¬ 
fore, decreed; the rent as fixed by the Settle¬ 
ment Officer is upheld and the Munsif’s 
decision that the suits are incompetent by 
reason of section 109 is restored. The suits 
will, therefore, stand dismissed. 

The appellant is entitled to his costs in this 
Court. Jiotli the parties will bear their 
own costs in the lower Courts. 

Appeals allowed. 


MADRAS HIGH COURT. 

Appeal Against Order No. 307 of 191*1. 

March 2, 1915. 

Present :—Mr. Justice Seshagiri Aiyar and 

Mr. Justice Napier. 

T. K. PARASU PATTAR and another— 
Defendants Nos. 1 and 2—Appellants 

versus 

T. K. V E N K AT AC H A L A PATTAll— 

P LA I NT IF F — R E S PO N DENT. 

Practice—Appellate Court, pronouncement of — Sub- 
or A in ate Court, duty of, to foltoir—Subordinate Court 
actimj ofheneisc — Procedure, leijatitij of'. 

II i.s i lie* duly of a Subordinate Court (o accept a 
pronouncement, made by an Appellate tVmrt which 
the parties have chosen not to appeal against and 
have acted upon, j p. 982, col. 2 

A Judge acts illegally in acting upon documents 
which have been pronounced by the Court to which 
be is subordinate as not binding on the partios n 
983, col. 1.] 

Appeal against the order of the Court of 
the Subordinate Judge of South Malabar at 
Palghat in Miscellaneous Petition No. Ibt3*2 
of *914 in Original Suit No. 23 of 1909. 

Messrs. /. /». liuniac/tandni ^[fipir and 
A. A a ray ana Sarnia , for the Appellants. 

Mr. A. S audit nun f for the Respondent. 

JUDGMENT.—A suit was liled for parti- 

fion of the family properties. In the course 
of the suit, the matters in dispute were 

referred to an arbitrator. While the 


proceedings were pending before him, the 
parties tiled two statements which are 
marked as Exhibits A and B, by which 
they agreed to a particular mode of division 
regarding some of the properties in suit. 
The partition of the other properties was to 
be made by the arbitrator and an award 
dealing with all the properties was to be 
passed. The arbitrator presented his award 
to the Court. It was objected to on the 
ground that the arbitrator acted partially 
and was induced by corrupt and improper 
motives in his decision. The defendants 
asked that the award be set aside. In their 
petition they stated that they liad no 
objection to the division of the properties 
as proposed by the parties in Exhibits A 
and B. But the Subordinate Judge set 
aside the whole award, on the ground of the 
misconduct of the arbitrator and directed 
the suit to be posted for disposal before 
him. Against this order, a revision petition 
was liled. One of the grounds taken was 
that the lower Court should have upheld the 
award in so far as it dealt with the 
properties covered by Exhibits A and B. 
Mr. Justice Oldtield held that the order 
superseding the arbitration was not perverse 
and with reference to the contention that 
the Subordinate Judge should not have set 
aside the award in its entirety, the learned 
Judge pointed out that Exhibits A and B 
were only given conditionally. We under¬ 
stand the learned Judge to mean that the 
agreements were intended to assist the 
arbitrator and were not binding and final 
contracts as between the parties. There >vas 
no appeal against the judgment of Mr. 
Justice Oldtield. When the case came on 
for trial, the Subordinate Judge criticised 
the judgment of the learned Judge of this 
Court and refused to act upon his conclusion. 
We are surprised at the attitude of the 
Subordinate Judge. It was his duty to have 
accepted a pronouncement which the parties 
have chosen not to appeal against and to 
have acted upon it. The Subordinate Judge's 
order passing a decree in terms of Exhibits 
A and B must be set aside, as these docu¬ 
ments have been hold not to bind the parties 
in the suit. Air. Sundaram argues that the 
statements in the judgment of Mr. Justice 
Oldtield regarding Exhibits A and B arc 
only obiter and are not binding on the lower 
Court or on the parties. We cannot 
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accede to the contention. That statement 
was necessary for the conclusion come to 
by the learned Judge; if wrong the order 
should have been appealed against. We 
must reverse the order of the Subordinate 
Judge, as he acted illegally in acting upon 
documents which have been pronounced by 
a Court to which he is subordinate as not 
binding on the parties. Each party to bear 
his or their own costs. 

Appeal alio iced. 


BOMBAY HIGH COURT. 

Original Side Civil Appeal No. 50 of 1911. 

February 18, 1915. 

Present :—Sir Basil Scott, Kt., Chief Justice 

and Mr. Justice Davar. 

In re THE INDIAN SPECIE BANK, Ltd 

S. N. POCHKHANAWALLA— 

Applicant 

versus 

C. A. PATVARDHAN and others — 

Respondents. 

Companies Act (VI of 1S82), *. 58-Share-holder - 
Iransjcr oj share—Transferee's name not registered— 
H Hiding.up of Company—Liquidation proceeding — 
Share-holder , right oj , to have transferee's name 
entered as contributory—Sufficient cause—Default 
— Delay. 

Where a share-holder having sold his shares in a 
Company applied to the Company for registration 
but before registration the Company went into 
liquidation, the share-holder is entitled, under section 
58 of the Compauies Act, to have the names of his 
transferees entered in his place as contributories 
only if he shows absence of sufficient cause or 
default or unnecessary delay in entering that fact in 
the register on the part of the company, [p. 992, col. 

i*J 


I ACTS of the case appear from the following 
order of Macleod, J.—These are four sum¬ 
monses issued at the instance of S, N. Poch- 
khanawalla (hereinafter called the applicant) 
which were cansolidated and adjourned into 
Court under the following circumstances. 

.The. applicant had been placed by the 
Liquidator on the list of contributories in 
Schedule A for a very large number of shares 
which stood in his name on the register 
of share-holders on the 29th November 1913 
when the winding-up of the Company 
commenced. 

On the day fixed for the settling of 
the. list of contributories, & great many persons 


appeared in answer to notices served upon 
them by the applicant, who wished to have 
their names substituted for his in Schedule 
A in respect of various lists of shares sold 
to them. The four persons above-named 
appeared by Counsel and as they were 
prepared to proceed with the hearing of the 
question in dispute, although the applicant 
should have taken out summonses according 
to the regular procedure, I commenced the 
hearing and directed the applicant to remedy 
the defect by applying for summonses, which 
has now been done. 

I he applicant, before the winding-up com¬ 
menced, sold 384 shares to Patvardhan, 25 
to Damodar Hemandas, 30 to Girdharlal 
Harilal and 5 to Jagjiwandas Kahandas; 
the transfers had been executed by the 
transferor and his transferees and had been 
lodged with the Company for registration, 
but they have not been initialled by any of 
the Directors to show they have been approv¬ 
ed of by the Board and consequently the 
names of the transferees do not appear on 
the register of share-holders. The applicant 
now contend* that the names of those 
transferees should be entered in place of 
his name in Schedule A in respect of the 
shares so transferred by him, his name being 
relegated to Schedule B. In the same way, 
the applicant had sold a number of shares 
to a number of other persons against whom 
summonses have been granted, and the 
decision in the present summonses will 
govern the result of those summonses. 

The following Articles of Association 
are relevant for the purpose of this case: 

j j 

‘45. Every such intrument of transfer 
shall be executed both by the transferor 
and transferee, and the transferor shall be 
deemed to remain the holder of such share 
until the name of the transferee is entered 
in the register of share-holders in respect 
thereof and a fee of such amount, as the 
Directors may from time to time direct not 
exceeding four annas per share, shall be 
payable by the transferor in respect of every 

share transferred. 

# # • 

”40. The Board may decline to register 
any transfer of shares in respect whereof 
any share-holder is indebted to the Company 
for calls, interest or otherwise or whilst any 
sum of money is due from such share-holder 
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to the Company, either solely or jointly, on 
any account whatsoever. 

47. The Board may also decline to 
register any transfer of shares if the Board 
shall not approve of the proposed transferee 
anil the Board shall not be obliged to give 
any reason for declining to do so. The 
member desiring to sell his share shall, in 
every case, submit a writing in the following 
form for the approval by the Directors of 
the intended transferee if the Directors 
require to do so. The registration of a 
transfer shall be conclusive evidence of the ap¬ 
proval by the Directors of the transferee being 
a member of the Company/' 

Under section 147 of the Indian Companies 
Act, 18S2, which governs these proceedings, 
the Court has power when settling the list 
of contributories to rectify the register of 
members in all cases where such rectification 
is required in pursuance of section 58. 

Section 5< s is as follows:— 

5S. If the name of any person is fraudu¬ 
lently or without sufficient cause entered 
in, or omitted from, the register of members 
kept by any Company under this Act, or if 
default is mule, or unnecessary de’ay takes 
place, in entering on the register the fact of 
any person having ceased to be a member of 
the Company, the person or member aggriev¬ 
ed, or any member of the Company, or the 
Company itself, may, by application to the 
principal Court of original civil jurisdiction 
in the district or place in which the registered 
office of the Company is situate, apply for an 
order of the Court that the register may be 
rectified; and the Court may either refuse 
such application, with or without costs to be 
paid by the applicant, or it may, if satisfied 
of the justice of the case, make an order for 
the rectification of the register, and may 
direct the. Company to pay all the costs of 
such application and any damages the party 
aggrieved may have sustained. 

The Court may, in any proceeding under 
this ^octton, decide any question relating to 
the title of any person who is a parly to 

# • . . - _ e his name entered 

"i, or omitted from, the register, whether 

such question arises between two or more 

members or alleged members, or between 

any member., or alleged members and the 

Company, and whether there has or has not 

geen default on the part of the Company and 

benerally the Court may, in any such proceed¬ 



ing, decide any question that it may be 
necessary or expedient to decide for the 
rectification of the register: Provided that 
the Court may direct an issue to be tried in 
which any question of law' may be raised; 
and an appeal in the manner directed by the 
Code of Civil Procedure shall lie/’ 

This section does not appear to have been 
the subject of any reported decision of the 
Indian Courts, but the corresponding section 
•45 of the English Companies Act, 1862, has 
been a constant source of difference of 
opinion amongst the learned Judges in decid¬ 
ed English cases. The word ‘fraudulently’ 
appears to have been inserted in section 58 
in consequence of the decision in Ex parte 
Kintrea (1), but it hardly appears necessary. 
The words in the second part ‘whether there 
has or has not been default on the part of the 
Company’ appear to have been inserted as 
the result of the decision in Expaite Shaw (2), 
but it does not seem that any importance 
need be attached to them as they have been 
omitted in the corresponding section 38 of 
the Indian Companies Act, 1913. 

The section runs as follows:— 

‘*38. (1) If— 

a) the name of any person is fraudulently 
or without sufficient cause entered in or 
omitted from the register of members of a 
Company; or 

(/>) default is made or unnecessary delay 
takes place in entering on the register the 
fact of any person having ceased to be a 
member; the person aggrieved, or any member 
of the Company, or the Company, may apply 
to the Court for rectification of the register. 

(2; The Court may either refuse the 
application, or may order rectification of the 
register and payment by the Company of 
any damages sustained by any party aggriev¬ 
ed, and may make such order as to costs 
as.it in its discretion thinks fit. 

(o) On any application under this section 
the Court may decide any question relating to 
the title of any person who is a party to the ap¬ 
plication to have his name entered in or omitted 
from the register, whether the question arises 
between members, or alleged members, or 
between members or alleged members on the 
one lmiul and the Company on the other hand; 


n. i no rti T r™- ‘ 

c 21 L. T. 6SS. 

r>. 2 ^ 463; 46 h. J. Q. B. 394; 3( 

l. o< 3; 2o \Y. B. 569. 
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and generally may decide any question neces¬ 
sary or expedient to be decided for rectifica¬ 
tion of the register: 

Provided that the Court may direct an 
issue to be tried in which any question of 
law may be raised; and an appeal from the 
decision on such an issue shall lie in the 
manner directed ‘by the Code of Civil 
Procedure, 1908, on the grounds mentioned 
in section 100 of that Code.” 

This section, which has been re-dj*afted 
to correspond with section 32 of the English 
Companies’Act, 1908, shows how the first 
paragraph, of section 58, should be read, viz.. 

If— 

(а) the name of any person is fraudulently 
or without sufficient cause entered in, or 
omitted from, the register of members 
kept by the Company under this Act, or 

(б) if default is made, or unnecessary 
delay takes place, in entering on the register 
the f«ct of any person having ceased to be 
a member of the Company...” 

Ihe word entered,’ according to its 
ordinary grammatical obstruction, must 
refer to an original entry of a person on the 
register in respect of one or more shares and 
it is to the original entry that objection 
must be taken, and not to the fact that 
although the original entry is unimpeach¬ 
able, circumstances have occurred which 
require the objector’s name to be removed. 
So the word omitted ’ must refer to an act 
of omission by the Company either by 
refusing or neglecting to place a certain 
name on the register. But it may be said 
that a person rightly entered on the 
register who has sold his shares may complain 
that his transferee’s name has been omitted 
without sufficient cause, in which case he 
could apply under the first part of the 
section as well under the second, and that 
is in accord with the judgment of Brett, 
B. J., in Ex parte Shaw (2), where he says: "it 
seems to me that no case can be within 
the section which is not within the first 
part of it ; but there may be cases within 
the first part that are not within the second.” 
The decision in that case seems to set at 
rest the question whether in order to give 
jurisdiction to the Court to order rectification 
of the register under section 35, it was 
necessary that there should be actual default 


or unnecessary delay by the Company. 
Shaw instructed Smith to purchase for him 
40 shares in the Diamond Rock Boring 
Company. Smith arranged with Sir E. 
Piers to sell 40 shares of which he was 
the registered owner. Piers executed the 
transfer and sent it with the scrip to the 
Company for the transfer to be certified. 
Piers then sent the transfer to Shaw who 
returned it executed to Smith. Smith then 
disappeared with the transfer and the 
Company declined to register Shaw as 
the owner of the shares. There was no 
question of any default on the part of the 
Company which submitted itself to the 
Court. It was held the case came within 
the first part of the section which moreover, 
later on, gave the Court jurisdiction to 
decide in any such proceeding any question 
of title between members or alleged mem¬ 
bers or between members and alleged 
members on the one hand and the Company 
on the other hand. 

It must be noted that in Shaw's case (2) the 
Company had refused to register Shaw as 
the owner of the 40 shares, that the 
Company was not in liquidation and that 
there was a question in dispute between 
Shaw and Piers as to who was the owner 
of the shares. In the present case there 
is no dispute regarding title between the 
applicant and his opponents. No doubt 
when the bargain was completed and the 
transfers executed, the transferees became 
the equitable owners of the shares and the 
question is whether the register, which did 
not contain their names when the winding- 
up commenced, should be rectified by their 
names being entered. 

Mr. Setalvad contended that this should 
be done irrespective of the question whether 
there was default or unnecessary delaj’ on 
the part of the Company. He relied on 
the decision of Malins V. C., in Ward and 
Garjib's case (3). On the 3rd May 1866, 
Garfit executed a transfer of 40 shares 
in Overend, Gurney & Co., to Ward who 
executed the transfer, on or before the 
9th May, when the transfer was lodged 
for registration with the Company. The 
Company stopped business on the 10th May 
and a petition for winding-up was presented 
on the 11th. Thereafter a voluntary winding* 

(3) (1867) 4 Ecj. 189. 


INDIAN CASES. 


[1915 



In re this Indian .snsais dank. 

op was determined on by the share* 
holders and an order for continuing the 
winding-up under the supervision of the 

Court was made on the 17th June. 1 he 
Liquidators registered all the transfers 
lying at the Company’s office at the time 
of the stoppage including the transfer to 
Ward. The Articles of Association contained 
Articles similar to Articles 45-48 of the 
Company in this case. The Vice-Chancellor 
said (page 196):— 

“The terms of the 35th section are very 
extensive, and give a general power, of 
which there are numerous instances; and 
the Court may, either with or without costs, 
if it is satisfied of the justice of the case, 
make an order to rectify the register generlly. 
That is an absolute power, where the circum¬ 
stances are such as, in the opinion of the Court, 
called for its exercise. The Court is armed 
with power (which is the important part of the 
section) to decide any question ‘necessary 
or expedient’ for the rectification of the 
register; and lam now called onto decide 
whether the equitable title, which is clearly 
vested in Mr. Ward, must not be completed 
by making it legal, and whether he must 
not fulfil all the obligations which such 
legal title would throw upon him. I am 
of opinion that 1 am armed with this power, 
and that Mr. Ward's name and not Mr. 
Garfit’s ought to be put on the register." 

In Musgrace and Hart's case (4) Malins, V. C., 
expressed the same opinion as in and 

(tarfif's case (3), but refused to rectify the re* 
gister on the ground that the purchaser had 
not executed the transfer before the winding- 
up order was made. Hut the Vice-Chancellor 
expressed the opinion that ho would have 
done so but for the recent decision of the 
Appeal Court in Marino's case (5). In that 
case the transfer had been sent to the 
Company for registration without being 
executed by the transferee. It was proved 
that it had been the uniform usage for the 
Company to require the transfer to be 
executed by both transferor and transferee 
although the Company had not adopted the 
Schedule in the Act which made that 


(1) U*67) 5 Kq. 11)3; 37 Jh. J. Ch. 

K. 217. 

(5) (1867) 2 Cli. App. 0%; 36 L. J. 

L. T. 361; 15 W. It. 683. ' 


161; 16 
Cli. *168; 


W. 

16 


imperative. The Vice-Ohaucellor quoted 
the following passage from the judgment 
of Turner, L. J., whose liberal interpretaion df 
section 35 met with the approval of the 
Appeal Court in Ex parte Shaw (2) :— 

“ The respondent has to make out that 
the Company was guilty of default in not taking 
his name off the register,-although, according 
to their ordinary practice, his name could 
not be taken off except upon production of 
a deed executed, not only by himself as 
the transferor of the shares, but by the 
person to whom he transferred them.” 

In Shepherd's case (6) Shepherd sold five 
shares in the Joint Stock Discount Company 
to Higgs, both parties executing the 
transfer which was lodged on or before the 
3rd March 1866 for registration with the 
Company. On the 3rd March at a special 
meeting, the Directors resolved that no 
transfer of shares now in the office be 
registered without express sanction of the 
Board except to new Directors. A petition 
for winding-up the Company was presented 
on the 7th March and a winding-up order 
was made. It seems that Higgs had no 
objection to being put on the register. 
Ilomilly, M. R., said : [Shepherd's case (7).] 

“ 1 think I cannot put Mr. Higgs upon the 
register 1 am of opinion that the Directors 
had the power, if they exercised it bona 
fide, and considered it to be for the benefit 
of the Company, to refuse to make the 
transfer...That being so, I am of opinion 
that the Official Liquidator had no power 
afterwards to put any one else upon the list 
of share-holders.” 

In the Appeal Court Turner, L. J., said 
after quoting section 35: 

According to this section, in order to 
maintain Mr. Shepherd’s case, it is necessary 
for him to show that there was default or 
unnecessary delay on the part of the 
Company in entering on the register the 
transfer of his shares to Mr. Higgs. But 
how do the facts stand ? The transaction 
between Shepherd and Higgs takes place 
in the month of December, the transfer 
is completed as between the parties, hut 
nothing is done as between either party and 
the Company until the 3rd of March. According 

6>) (I860) 2 Ch. App. 16; 36 L. J. Cli. 32; 15 L. T. 
lUS: 15 W. K. 26 

(7) (1866) 2 bq 564 at p. 566. 
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to the course of practice of this Company, 
the ordinary meetings of the Directors were 
held once a week, and their last weekly 
meeting was on the 1st of March. It was 
not, therefore, until the 8 th of March that, 
in the ordinary course of business of the 
Company, the consideration of this transfer 
could come under the notice of the Directors. 
But before the 8th of March arrived, the 
petition, on which the winding-up order was 
afterwards made, had been presented...I 
think, therefore, this is not a case in 
which it can be said that there was any 
default, or any unnecessary delay, on the 
part of the Company in entering the name 
of Higgs on the register.” 

It seems in this particular case, when the 
transfer was not lodged in time to give the 
Directors an opportunity of considering 
whether it should be sanctioned or not, the 
order of the Master of the Rolls was right, 
and Cairns, L. J., says at page 21: 

It seems to me impossible to say, in the 
words of the Act of Parliament, that on the 
7th, the day on which the winding-up com¬ 
menced, and after which nothing could be 
done, unnecessary delay had taken place in 
entering upon the register the fact of Mr. 
Shepherd’s having ceased to be a member.” 

Malins, V. C., in Ward and darfils case (3) 
says at page 19d with reference to this 
case? 

“ Shepherd's case (6) turned on the fact 
that the Directors had exercised their discre¬ 
tion as to approving of a transferee ; and the 
Master of the Rolls and the Court of Appeal 
proceeded on this ground, that the exercise 
of discretion could not be altered by the 
Court.” 

With due respect it seems impossible to 
reconcile the Vice-Chancellor’s method of 
disposing of the decision in Shepherd s case 
(6) either with the facts of the case or with 
the passages above quoted from the judg¬ 
ments of the Appeal Court. Moreover, the 
learned Vice-Chancellor appears to have 
overlooked the fact that jurisdiction can 
only be exercised under the section where, 
without sufficient reason, a person s name 
has been entered or omitted and it could 
not be said that a transferee’s name had 
been omitted without sufficient reason when 
the Directors had had no opportunity of 
exercising their discretion qr where, as in 



Musgracc and Haris case (4), the transferor 
had not even executed the transfer. 

The wide jurisdiction given by the second 
part of the section can only be exercised 
when grounds have been established under 
the first part for exercising such jurisdiction. 
If two parties are disputing as regards 
the ownership of a share, the Company 
would be justified in declining to do any¬ 
thing until the dispute was settled and in 
such a case the Courts may exercise their 
discretion in deciding the dispute in a 
summary way under section 58, though they 
will probably decline if the matter is in any 
way complicated. But the mere fact that 
a share-holder has made a contract with 
another party to sell his share cannot by itself 
bring about an omission by the Company 
without sufficient cause to enter the 
purchaser's name on the register of share¬ 
holders. If the Vice-Chancellor’s view 
was the right one, Higgs was the equitable 
owner on the 3rd March and, therefore, 
Higgs’ name had been omitted without 
sufficient cause. Then again the facts, as 
stated in the report, show that the Directors 
did not exercise any discretion as to 
approving the transferees on the 3rd 
March, they passed a resolution which, in 
the words of Cairns, L. J., amounted to 
saying: “We reserve to ourselves the sole 
exercise of the right to look into the 
circumstances of each transfer, and we 
give notice to our officer that, until we have 
pronounced an opinion upon the transfers, 
he is not to register them.” 

There can be little doubt that if 
Ward and Ciarfifs case (3) had come before 
the same Bench they would have refused 
to put Ward’s name on the register. 

In Nation's case (8), which also arose out 
of the winding-up of the Joint Stock 
Discount Co., the transfer by Nation in favour 
of Binney was lodged with the Company for 
registration on the 17th February. On the 
28th February in consequence of a resolution 
passed at a general meeting of the 
Company, nearly all the Directors resigned 
and new Directors were elected. On the 
1st March an ordinary meeting of Directors 
was held but no transfers were brought 
before the Directors at that meeting. Nation 

(8) (18G6) 3 Eq. 77; 36 L. J. Ch. 112. 
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having been placed onthelist of contributories 
applied that the 1 ist might be varied by 
excluding his name and substituting Binney. 
Lord Romilly, M. R., allowed the application 
on the ground that there had been 
unnecessary delay, because the transfer 
was not confirmed at the meeting of the 
Directors on the 1st March at which, in 
the ordinary course of business, it would 
have been confirmed. 

In Walker's case (9) the contract to sell 
certain shares was made after the winding- 
up commenced, but before the winding-up 
order was made the transferee did not 
execute the transfer. The transferor applied 
to have the purchaser registered as the 
owner of the shares. Kindersley, V. C., in 
refusing the application, said: 

It has been contended that the parties 
may supersede the necessity of bringing the 
matter before the Hoard of Directors; but 
the Board of Directors had the right to 
determine whether they would accept the 
transferee or not, and this Court has no 
power to deprive them of that right, or 
to substitute its own discretion for theirs, 
and to direct that the transferee shall be 
registered as a share-holder.” 


ft seems, however that, in the opinion 
of Romilly, M. R., and Turner, L. J., if 
the Directors have had an opportunity of 
exercising their discretion before the 
winding-up and have not exercised it, 
that amounts to delay which entitles the 
Court to act as if they had exercised 
their discretion. In Fyfe, L’.r pnrb\ Joint 
Stork Discount. Co., In re (10) Giffard, L. J., 
followed the decisions in Notion's case (8) and 
in Shepherd's case (ti), removing the applicant's 
name from the register on the ground that 
there had been delay and neglect on the 
part of the Company in not registering the 
transfer on the 1st March. 

In Marshall v. Glamorgan Iron and Con! Co 

(11) Giffard, V. C., said: 

Again, if a man being a share-holder 
has sold his shares, lie is not relieved 
from being a contributory, if, owing eithei 

to his own neglect or that of his transferee 

(9) 0860) 2 Eq. 554; 35 L. J. Ch. 826; 14L T 3 “ 
HW.lt. 10' 8. J - l ~ 

(1°) (1SG9) 4 Ch. App. 70S; 21 L. T. 131; 17 W. It 
u<8. 

(11) (1868) 7 Eq. 129 at p. 137; 38 I T Cl, no 
19 U T. 632; 17 W. R. 435. 1 ’ C1,# b0 



or if, in fact, owing to any cause except 
the neglect of the Company, his trans¬ 
feree’s name has not been substituted for 
his at the date of the winding-up. If 
the omission to substitute the name of 
the transferee is owing entirely to the 
neglect and default of the Company he 
will be relieved.” 

In Ward and Henry's case (12) the facts 
were that Ward sold shares to Stafford 
through a broker Henry and executed a 
transfer which Stafford did not register. 
Stafford agreed to sell the shares to Henry 
but refused to execute a transfer. Henry 
then persuaded Ward to execute a fresh 
transfer to him which Henry took in for 
registration, but the Directors in consequence 
of a notice from Stafford refused to register 
it. Henry filed a bill against Stafford for 
specific performance to which Stafford put 
in an answer. Ten days later a petition for 
winding-up was presented on which a 
winding-up order was made. The Master 
of the Rolls put Henry on the list of 
contributories. On appeal, Turner, L. J., 
held that the Court had jurisdiction under 
section on but the case was one in which 
the jurisdiction should not be exercised. 
Cairns, L. ,1., held that there had been no 
default on the part of the Company and theie 
was, therefore, no ease for the rectification 
of the register. Though it must now be 
taken as settled law that under section 35 
of the English Companies Act., 1862, the 
Courts had, and under section 32 of the 


Indian Companies Act, 1908, the Courts have, 
jurisdiction to decide questions in dispute 
between members and alleged members 
whether or not there has been default on 
the part of the Company, still that jurisdic¬ 
tion will not be exercised after winding-up 
has commenced unless there has been default 
or unnecessary delay on the part of the 
Company. Even if there has been such 
default or delay, the Court will not rectify 
the register at the instance of the Liquidator: 
St dull s case (13); see Buckley, page 86, and 
Halsbury's Laws of England, Volume 5, 
page -198. If it was not for the decision of 
Mai ins, \ . C., in Ward and Carlit's case (3) the 
applicant s contention would be unarguable, 


iv 


, v ; 2 Ch. App. 431; 36 L. J. Ch. 462; 

1’. 234; 13 W. K. 569. 

(13) (1881) 3 Ch. App. 119; 37 L. J. Ch. 373; 17 L. 
T. 363: 16 W. K. 292. 
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but both the learned authors above-mention¬ 
ed, while ignoring that decision, rely on 
the higher authority of Shepherd's case (6) 
for the proposition they lay down, which has 
never been considered as having been over¬ 
ruled by the decision in Shaw's case (2), in 
which there was a question of disputed 
ownership of shares in a going concern, 
which the Directors left to be decided by 
the Court. In the case of the register of a 
Company being wound-up, it has been said 
that as the tree falls so it must lie. The 
register must be correct unless there has 


been default or delay on the part of the 
Company. In other words, the applicant must 
show sufficient reason for the omission of the 
respondent s name on the register and there 
can be no sufficient reason unless there has 
been default or delay on the part of the 
Company. Evidence lias been given on 
affidavit and viva voce regarding the practice 
of this Company in registering transfers. 
On behalf of the applicant it is alleged that 
the practice was for all transfers received 
up to the day before a Directors’ meeting to 
be placed before the Board; on behalf of the 
respondents, that only transfers lodged up 
to the end of the previous week were placed 
before the Board at their meeting in the 
following week. 

The usual day for Board Meetings was 
Tuesday. On the 25th November, there 
was no meeting as the Manager was too 
busy engaged in certain Court matters. 
The Board did not meet until Friday, the 
28th, when it seems that transfers lodged up to 
Saturday the 22nd were placed before 
them. At least one transfer lodged after the 
22nd was placed before them especially 
for disapproval as the transferee was a minor. 

The transfers signed by Patvardhan were 
lodged with the Company as follows: — 

1 Tr. 65 Shares ... On the 25th November. 


2 Tr. 95 

3 Tr. 5 

4 Tr. 5 

5 Tr. 5 

6 Tr. 10 

7 Tr. 10 

8 Tr. 10 

9 Tr. 10 
10 Tr. 159 


Do. 

Do. 

Do. 

Do. 

On the 26th November. 
On the 27th November. 

Do. 

Do. 

Undated but from its 
serial number lodged 
presumably on the 2Stb 

November, 


The transfer signed by D. Harnamdas was 
lodged on the 27th November. 

The transfer signed by Girdharlal H. 
Mehta was lodged on 27th or 28th. 

And the transfer signed by Jagjivandas 
K. Shah was lodged on the 27th. Obviously 
if the meeting had been held on the usual 
day, all these transfers were lodged too late 
to be placed before the Board. 

The only Director who was called to give 
evidence was Sir Jugmohandas Varjivandas. 
He said the usual practice was for transfers 
completed in the previous week to be put 
before the Board at their meeting in the 
following week. The transfers were initialled 
by the Manager, Chunilal, or his assistant, 
\ ithaldas, to show there was no objection to 
the transfer and when so initialled, they were 
approved by the Board without further in¬ 
quiry. The Directors initialled the transfers, 
if approved. They might initial them before 
the actual business of the meeting commenced. 
The minutes of Directors’ meetings do not 
show the serial numbers of the transfers 
which were approved of by the Directors, 
but only the numbers of those transfers 
which were not approved. It has been 
argued that because the transfer of share 
No. 56342 which was lodged on the 26th 
November 1913 was rejected, all transfers 
lodged up to the 26th November were placed 
before the Board and approved, but it is 
quite clear that no transfer which has not 
been initialled by the Directors can be said 
to have been approved by the Board. The 
above-mentioned transfer was brought before 
the Board at once to be rejected, so that the 
vendor and the purchaser might know as 
soon as possible that the transfer would not 
be allowed. In re-examination Sir Jug¬ 
mohandas said that there was nothing to 
prevent Chunilal and Vithaldas placing 
before the Board transfers lodged on the 
day previous to the meeting. None of 
the other Directors have come forward 
to depose that the practice was otherwise 
than as stated by Sir Jugmohandas. I do not 
attach much importance to the evidence of 
Hiralal Mofciram, who does not seem to have 
been actually attached to the Share Depxrt- 
ment. Parashram Vasudev was the counter- 
clerk in the Shire Department. It was his 
duty to receive transfers and see that the 
signatures were in order. If they were, he 
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took the transfer to tlio clerk in charge of 
the Department for him to initial it. In the 
evening receipts were made out for the 
shares lodged for transfers during the day. 
The following day, the transfers with the 
shares and receipt-forms were sent to the 
Managing Director, and would come back 
within an hour or so. The witness kept a 
rough register book in which transfers were 
entered, but I could not get from him a 
satisfactory answer to the question when this 
register was made up. He Hrst said: “ On 
the evening of the day on which an applica¬ 
tion was received it was entered on the 
rough register.” Then he said, “the rough 
register was made up from the receipt-book 
when the application was received back from 
the Managing Director.’' Finally he said, 

' 1 entered the particulars on the rough 
register the day I received the application.” 
The witness also said that Board Meetings 
were generally held on a Tuesday. Transfer 
forms received from the last Tuesday up to 
the Monday before the meeting were placed 
before the Board. He used to make the 
transfers into a bundle and put them the 
same day on the desk of the clerk in charge, 
who sent them to the Directors. Before the 
2bth November work had fallen into arrears 
and, therefore, all the transfers could not 
be sent up as usual. He said the practice was 


not to send up transfers to the Board befon 
they were entered in the rough register 
but this statement was not quite correct, or 
at any rate, the practice was not observer 
during the last week. At the last meeting 
transfers received before the 23rd Xovembei 
were placed before the Board and a greal 
many of them had not been entered in tin 
rough register. It must be noted that this 
witness, whatever the actual practice was 
had nothing whatever to do with the decisioi 
as to what forms should be placed before 
the Board : that was the duty of the clerk 
in charge of the Share Department. Mathura- 
das was the clerk in charge from 1907 unti 
May 191:5, when he was appointed the 
Manager of the Poona Branch. He used t« 
send the transfers up to the Board 
Meet mgs. lie was very positive that 
Ins practice was to send up transfers which 
had heed lodged up to the Saturday previous 

to the day on which the Board Mooting was 
held. here was nothing unreasonable i„ 
sue), a practice nor was there any reason 


why the witness, who appeared to me to 
bo a most respectable man, should say that 
he did not send up forms lodged on a Monday 
if, as a matter of fact, he usually did so. 

When he took charge of the Department'lie 
found there was no settled practice and so 
lie instituted the practice he deposed to. 
If tliere was any doubt about a transfer 
form or if there were reasons for objecting 
to it, it might be placed before the Board at 
once in order that the purchaser might have 
notice as soon as possible. 

It was the duty of the witness to make 
inquiries about the purchasers and report to 
fbe Managing Director. 

It certainly does appear from the records 
that at the Board Meetings held after the 
transfer books were re-opened after being 
closed for issue of dividend warrants, transfers 
lodged on the previous day may have been 
placed before the Board for approval, but 
there is no certainty about that since the 
minutes do not give particulars of transfers 
approved,butonly of transfers rejected. Mathu- 
radasdidsay that on such occasions such appli¬ 
cations as were complete could be placed before 
the Board, but that would [not be possible 
with applications lodged the day before. The 
fact that a transfer lodged on the previous 
clay was rejected by the Board the next day 
does not prove, as 1 have already shown, 
that all the other transfers lodged that day 
were placed before the Board and approved. 
After Matburadas left, one Khandwalla took 
bis place, but he frankly admitted he knew 
nothing about the business and did not know 
up to what day transfers submitted to a 
Board Meeting bad been lodged. 

A it ha Idas Parekh was assistant to the 
Managing Director and used to initial trans¬ 
fers from August 1913. He said, as far as he 
knew, applications received up to the day 
previous to the Board Meeting were presented 
to the Board, but he had to admit it was not 
a part of his duty to see which forms were 
submitted to the Directors and he could not 
s jhv what was the practice of the Hoad of the 
Share Department when putting, transfer 
|onus before the Board. He was directly 
interested in these proceedings as he had 
sold titty shares and lodged the transfer on 
the 25th November. Pereira, the ledger- 
clerk, said that transfer forms lodged 
prior to the day of the Directors’ 
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meeting generally came to him to be posted, 
after having been approved by the Board, 
but all the witness had to do was to post 
the transfers in the ledger, and in cross- 
examination he said it was generally a week 
before the Directors approved a transfer 
after it was lodged. The witness seemed to 
me to have been brought to depose to a 
practice about which lie knew nothing. I 
asked him whether it was his business to 
consider how many days had elapsed between 
the date on which the transfer had been 
lodged and the date of the Directors’ 
meeting at which it was approved, and he 
said no. 

It is impossible, therefore, on this evidence, 
to come to the conclusion that, according to 
the usual practice, transfers lodged up to 
the day before a Directors’ meeting were 
placed before the Board. It is not even 
certain that the transfers were entered in 
the rough register before they were initialled 
by the Managing Director, and if they were 
entered after being so initialled they could 
not, in the ordinary course, have been placed 
before the Board until the second day at 
the earliest. Even by the 28th November all 
the transfers lodged up to the 22nd had not 
been registered, while those lodged up to 
the 27th November had been initialled by 
Vithaldas. But even assuming that in the 
ordinary course of business transfers lodged 
the .day before the meeting were placed 
before the Board, it cannot be said under 
the particular circumstance of this case that 
there was any unnecessary delay in not 
approving on the 2Sth transfers lodged on 
the 25th and after. A petition to wind up 
the Company had been admitted on the 
19th, with the result that a very large number 
of share-holders came out to sell their 
shares. The staff of the Bank was quite 
unable to cope with the rush of transfers, 
so that on the 28th November even those 
which had been lodged up to the 22nd 
November had not been regularly dealt with. 
Therefore, it was quite impossible to deal 
with transfers lodged after the 22nd, except 
in the most cursory fashion for the purpose 
of seeing whether there was any objection 
o 11 the face of the transfers which would 
necessarily lead to their rejection. Consider¬ 
ing the allegations made in the petition of 
th e 19th regarding the affairs of the Com¬ 


pany, the Directors would onlj' have been 
. doing their duty if they had refused to deal 
with any further transfers until they had 
satisfied themselves that those allegations 
had no foundations in fact, but it seems 
that without making any inquiries they 
were prepared to go on approving as many 
transfers as were placed before them. The 
fact that practically all the transfers lodged 
up to the 22nd November were placed before 
the Board, although in consequence of their 
number they had not all been entered in the 
rough register, adds considerable support to 
the evidence of Mathuradas. Therefore, I 
find that the usual practice was to collect 
transfers up to a Saturday and put only 
those before the Board at their meeting in 
the week following, whether it was held on 
Tuesday or on a later day in the week. Even 
assuming that transfers lodged up to the day 
before the meeting were placed before the 
Board, it was impossible to do this at the 
meeting of the 28th os\ing to the enormous 
number of transfers. Therefore, in no case 
was there default or unnecessary delay in 
dealing with the transfers in these sum¬ 
monses. 

In particular the applicant can have no 
case as regards the transfers out of those for 
159 shares evidently lodged on the 28th 
November which were incomplete, owing to 
alterations not having been initialled by 
both parties, and which would not, in any 
event, have been placed before the Board. 

The Liquidator has rightly taken no part 
in these proceedings except to assist the 
Court when required. 

Messrs. Setolvad and Kongo , for the Appel¬ 
lant. 

Mr. Strongman, Advocate-General, and Mr. 
Inverarity , for Respondent No. 1. 

Messrs. Jtnnah and Desai, for Respondents 
Nos. 2, 3 and 4. 

Mr. Campbell, for Respondent No. 5. 

JUDGMENT.—This appeal arises out of 
a decision of the learned Chamber Judge 
upon four summonses taken out in the matter 
of the liquidation of the Indian Specie Bank. 

In those summonses the applicant, Sorabji 
Nusserwanji Pochkhanawalla, calls upon the 
opposing parties, C. A. Patwardhan, Damodar- 
das Hemandas, Girdharlal, Harilal Mehta 
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and Jagjiwanadas Kahandas Shall, to show 
cause why the list uf contributories should 
not be amended by substituting their names 
in place of the name of the applicant in regard 
to the shares specified in the summonses. 
The application is made under section 58 of 
the Indian Companies Act (A"I of 1882) 
and the Court is asked to make an order 
upon the summonses, on the ground that it has 
the power under section 117 of settling the list 
and rectifying the register in cases in which 
such rectification is required in pursuance of 
section 58. Section 58 provides that if the 
name of any person is fraudulently or without 
sufficient cause entered in, or omitted from, 
the register of members kept by any Company, 
or if default is made, or unnecessary delay 
takes place, in entering on the register the 
fact of any person having ceased to be a 
member of the Company, the person or mem¬ 
ber aggrieved, or any member of the Copmany, 
or the Company itself, may make an applica¬ 
tion for the rectification of the register. 

Cases in which an application may be 
made concern, therefore, the acts or omis¬ 
sions of the Company keeping the register. In 
the case of an omission appearing by reason 
of the fact of a person having ceased to be a 
member not being entered in the register, it 
is necessary to show that default has been 
made or unnecessary delay has taken place on 
the part of the Company keeping the register. 
In all other cases, it is enough to show that 
the name of some person is fraudulently or 
without sufficient cause entered in, or omitted 
from, the register kept by the Company. 
Thus the evidence in every case must be 
directed to the acts or omissions of the Com¬ 
pany. 

In the present case, the grievance is that 
the applicant, havingsold his share to the oppo¬ 
nents on the summonses before the order for 
winding-up was made, lias not been entered 
on the register as having ceased to be a 
member and it would, therefore, seem that it 
is necessary to show default or unnecessary 
delay in entering that fact in the register on 
the part of the Company. But even if we 
assume that, as argued on l>ehalf of the appli¬ 
cant, the case may be treated as a case of 
omission from the register of a person who 
is not complaining of the omission, still an 
absence of sufficient cause has" to be shown, 
and we are of opinion that, upon the evidence* 


no absence of sufficient cause, no default and 
no unnecessary delay is proved. 

For these reasons we think that the learned 
Judge was right in the order passed by him 
which we now affirm, and we dismiss the 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1171 of 1913. 

February 5, 1915. 

Present :—Mr. Justice Aylir.g and 
Mr. Justice Tyabji. 

T. R, SUNDARAM AIYAR— Plaintiff- 

Appellant 

rersns 

K RIS H NAS AM I AIY AR—Dkfkn dant— 

Respondent. 

Hindu L<nr — Gift of family property to son-in-law , 
legality of. 

A gift of family property to n son-in-law is not 

necessarily invalid. 

% 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 26G of 1912, preferred against that of 
the District Munsif of Ambusamudram, in 
Original Suit No. 51 of 1911. 

Mr. C. V r . A nantha Krishna Aiyar, for the 
Appellant. 

Mr. A. Sirmninatlia Aiyar, for the .Res¬ 
pondent. 

JUDGMENT.—We must hold, following 
Itmnasami Ayyar v. Vengidusami Ayyar (1), 
that a gift of family property to a son-in-law 
is not necessarily invalid : and the lower 
Appellate Court appears to have found that 
in this case the amount of the gift was 
not unreasonable or excessive in proportion 
to the amount of the family property. 
Mr. Anantba Krishna Aiyar lias argued 
that Exhibit II is not a gift-deed but 
only a contract to give : but reading the 
document ns a whole we have no hesitation 
in holding it to be a gift deed, subject 
only to the antecedent condition that the 
donee’s marriage to the donor’s grand¬ 
daughter should take place. 

1 lie second appeal is dismissed with costs. 

Appeal dismissed, 

(D22M.ua, 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 251 

OF 191-1. 

December 11, 1914. 

Present:— Mr. Batten, A. J. C. 

ll[£ LOCAL GOVERNMENT—Afi-licant 

versus 

MULLU — Opposite- Part y 

33 Pro f cd,(re 1 Codc Uct V of 1898), 837, 

frn » / <0 , P ardon > object of—Approver refill inn 

-Trial e Defe' Ce Conrt ~ F ^ f '<eeoJ pardon 

trnfr Ljf.f nii ‘~ Fl ' l, encc before Committing Magis. 

, eleianc >j of—Statement, meaning of—Procedure 

- Indcce Act a of m2 ),s. 24. ' 

cvwtnreof^thl tendeH "S a is to obtain tl.e 

dered am thl “f ,\?™ 0n 1 " hom the P»r<lo„ is ten- 

leredandthe full and true disclosure” in section 

ffj, ( ’ C T’i Pr °. Cefh T e Code ' to a full 

am tine disclosure in the evidence which the 
pprover is required to give. [p. 994 , co ] 2 1 

Court 6 , ? s e not evldenc i° of an a PP , ‘ HV er in the Sessions 

Par on the f TT! “T "' ith tho eonditiomi of his 

ance with th tha ‘ 10 «“ vo evidence in accord- 

Magistrate 1 ° S0 COnd,t, ° ns bcfore tlle Conunitti.ig 
wagistrate does not save him from bein- treated 

as a person who has forfeited his pardon within the 

nieainng of section 339, Criminal Procedure Code 

hU : t h ri a al. ,, Tp° : "996? e:!l 0t l.f' ad ^ 1>ard °” “ a ba >’ 

proceeding 6 ” 06 ° f . approvor 111 the committal 
secHon aao to? s , tatement "*!»'« the meaning of 
isrntm 39 (2) , ? ““ e Crimi,laI Procedure Code and 

and can hT 10d so ? tion 24 ? f the Kvidence Act 
pardon 1 e nsed agamst linn in evidence when tho 
1 aidon has been forfeited, [p. 996, cols. 1 A 2 1 

996, coV ™ 1 ] 61 pl ' 0eedure in such cases indicated] [p. 

., rey ision against an order of 

,, le ^ditional Sessions Judge, Saugor, dated 

the doth July 1914 . 

Mr. G. P. Pick, for the Crown. 

—In this case this Court is 
Moved by the learned Government Advocate 
to revise the order of the Additional Ses¬ 
sions Judge, Saugor, discharging Mullu 
bnamar, who had been committed to his 

T ? Ur . a . charge of abetment of murder. 

!© olio wing is the history of the case. 

« i' 70 ,. P er sons, Manju and Mullu, were 
c ia aned by the Police before the Sub- 
divisional Magistrate, Rehli, for the 

+1 At the first hearing, on 

i e h November 1913, the Prosecuting 
inspector requested that Mullu should be 

On e +L a <?- r ^° n ail( ^ made an approver. 

0 £ p ® 2,1th November the Superintendent 

tit- .°.! c ? ? a< ^® a written request to the 
Sistrate that he should “take. Mullu’s 


*1 L 


statement in due form,” as it was proposed 

to make him an approver.—The Magistrate 

recorded the following order : “ It is 

urged that Mullu, though an accomplice 

is the only eye-witness to the murder 

and Manju is the principal offender, so it 

is necessary that Mullu be made an approver. 

tender the following conditional pardon 

to Mullu son of J3ukhey Chamar, accused 
INo. 2: 

Whereas you are supposed to have been 
directly or indirectly concerned in the 
ottenee of the murder of Hiralal Chamar 
and whereas you are likely to give material 

evidence in the case against Manju, accused 

JMo 1, I hereby tender you a pardon 
under section 3.37, Criminal Procedure Code, 
on condition of your making a full, and 
true disclosure of the whole of the 
circumstances within your knowledge re¬ 
lative to the offence of the above said 
murder oy Manju and relative to any 
other person concerned whether as principal 

or abettor in the commission of the above 
murder.” 

1 lie above conditional order was interpreted 
to Mullu Chamar, accused No. 2, and lie 
accepts the conditional pardon. I accordingly 
grant pardon to. him under section 337, 
Criminal Procedure Code, and proceed to 
examine him as a witness in the case.” 
Mullu was at once examined as the first 
prosecution witness in the case against 
Manju, this evidence being the only statement 
of his that was recorded. His evidence 
was to the effect that Manju, who was 
his maternal uncle, asked Mullu to 
accompany him for the purpose of killing 
Hiralal, that Manju concealed himself in a 
bush, and Mullu by allowing himself to be 
seen and walking away led Hiralal into the 
ambush laid for him, when Manju rose and 
killed Hiralal with his axe. ' 

Manju was charged with . murder and 
committed to the Court of Session. In the 
Sessions Court Mullu retracted his former 
evidence and said he knew nothing of the 
murder. He alleged, as he now alleges 
in this Court, that all he did in the Court 
of. the Committing Magistrate was to stand 

and weep without saying anything. 

The learned Sessions Judge treated 
Mullu’s deposition before the Committing 
Magistrate as evidence under section 288* 
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Criminal Procedure Code, and relied upon 
it in convicting Manju of murder. Manju 
was sentenced to deatli. A Pencil of this 
Court confirmed the conviction and sentence 
in Criminal Appeal No. 15 of 1014 and 
Criminal Reference No. 6 of 1914, and 
in so doing took into consideration the evi¬ 
dence of Mullu before the Committing Magis- 

trate. 

On the -7th January 1914, the date on 

which he pronounced judgment convicting 
Manju, the Sessions Judge recorded the 
following order:— 

“Whereas Mullu Chamar was tendered 
conditional pardon by the Committing 
Magistrate in the course of the inquiry, 
under section 337 of the Criminal Pro¬ 
cedure Code, and Mullu Chamar aforesaid 
has by repudiating his statement before 
the Magistrate and asserting ignorance of 
the crime concealed facts and has there¬ 
by forfeited the pardon, it is directed that 
he be detained in Jail custody till the 
District Magistrate, after the final disposal 
of the case against Manju Chamar, on submis¬ 
sion to the High Court, decides to prosecute 
him for abetment of this murder." 

On the 6th August 1914 the District 

Magistrate sanctioned,' that is to say 
ordered, the prosecution of Mullu for abet¬ 
ment of murder, and he was again placed 
before the Sub-Divisional Magistrate, who 
recorded evidence, framed a charge against 
Mullu under section 302 109 of the Indian 
Penal Code and committed him for trial. 
The statement which Mullu made before 
the Committing Magistrate in the case 
against Manju was not formally proved, but 
the record was before the Magistrate, and the 
following question and answer appear in the 
examination of the accused:* - 

Question —Did you make the statement 
taken down before ? 

Ansiver—l did nut make it, the Police 
made me do so.” 

The Magistrate's note of the answer is 
somewhat fuller being; ‘'The statement 
which f made before this Court on 27th 
November 1913 as explained to mo was 
not made by me, but the Police induced me 
to make it.” 

. The Sessions Judge transferred the ease 
against Mullu to the Additional Sessions 
J’ud^e, Saugor, for trial. The Additional 



Sessions Judge discharged the accused on 
the ground “that the pardon duly earned by 
the accused is still in force and effect and 
this trial cannot he proceeded with.” It is 
this order of discharge that I am now 
asked to set aside in revision. 

The accused pleaded the pardon as a bar 
to th trial, and the Additional Sessions 
Judge was right in inquiring into the 
validity of the plea, vide Emperor v. 'Mnsammat 
Kachri(l). The finding of the Sessions 
Judge in his order of the 27th January 
1914 that the pardon had been forfeited, 
did not prevent the accused pleading that it 
bad not been forfeited. As proof that the 
• pardon bad been forfeited the prosecu¬ 
tion relied on Mullu’s deposition in the Ses¬ 
sions Court, read with bis previous deposition 

before the Committing Magistrate. 

The learned Additional Sessions Judge 
has held that because before the Committing 
Magistrate the approver fully complied 
with the conditions of his pardon by giving 
what the prosecution regard to be true 
evidence regarding the offence, be lias not 
forfeited bis pardon, within the meaning 
of section 3 *9 (2), Criminal Procedure 

Code, merely because be withdrew that 
evidence in the Sessions Court. He says: 
“the approver does not by the conditions 
of bis pardon, in my opinion, guarantee 
that be would make the same statement 
throughout.” Such a view appears to me 
contrary to the whole spirit of the provi¬ 
sions regarding pardon contained in sections 

338 to 339 of the Criminal Procedure Code. 

It is clear from the first sub-section of 
section 337, Criminal Procedure Code, that 
the object of tendering a pardon is to 
obtain the evidence of the person to whom 
the pardon is tendered and the * full and 
true disclosure” in the same sub-section 
must be held to refer to a full and true 
disclosure in the evidence which the approver 
is required to give by sub-section (2). In 
Queen-Empress v. Jxcnnasami (2) it was held 
that the words “in the case” in sub-section 
(2) of section 337 refer to the preliminary 
inquiry as well to the trial. That they 
include the trial cannot possibly be doubted. 
The condition of the approver’s pardon in 
this case, as in all cases where the proper 

(1) 10 Ind. Cas. 022; 7 N. L. It. 65; 12 Cr.L. J. 326. 

(2) 24 M. 321; 2 Weir 396. 
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procedure in tendering pardon lias been fol- 
lowed, was that be should make a full 
and true disclosure in his evidence in the 
• case and he cannot be said to have com¬ 
plied with the condition by making such 
disclosure in his evidence in part of the 
case only,^ namely, in the inquiry, but 
withdrawing that evidence in the Sessions 
Court and saying it was false. In Kalian v . 

-”- 1 ]t was remarked by Wallis 
and Pmbey, J.J., that “it is not enough 
tor the approver to make such disclosure 
before the Committing Magistrate if be 
withdraws it in the Sessions Court or to 

make it in examination-in-cbief if be 
withdraws it in cross-examination.” The 
Additional Sessions Judge declines to be 
guided by this remark because it is an 
obiter dietum. It is, nevertheless, a weighty 
expression of opinion. The Additional Ses¬ 
sions Judge seems to have misunderstood 
the observations of the learned Judges in 
Emperor v. Kotina (4), i„ which he appears 
to iirid some justification for his opinion, 
ihe main point decided in that case was 
!hat when an approver is put up on his trial 
r the offence in respect of which the 
Pardon was tendered, it is for the Sessions 
Court in the new trial to decide the 
question whether or not the pardon has 

een ? {? rfeited - -^’ e ruling on this point 
was followed by Skinner, A. J. C„ in Emperor 

v. -1 usammat Kacliri (1), and the same view 
as o the correct procedure was expressed in 
Knllan v . Emperor (3). The Additional 
Sessions Judge seems to rely upon these 
wore s of Aston, J., in the Bombay case 
which he quotes : “it will he seen that 
I s section does not enact, that a person 
w ° as accepted a tender of pardon renders 
limself liable to be tried for the offence 
in respect of which pardon was tendered, 

1 he gives false evidence. What the sec- 
ion says is that he renders himself so liable 
°i forfeits the pardon) if by giving false 
evi ence be has not complied with the 
con ltion on which the tender was made.” 

n these words must be read with the 
J 1 or remarks on the same subject of 
,, ean:laT b J-j from which it is quite clear 
evidence which is false in not making 


S L In „ • r ' as - 343; 32 M - 173 = 9 Cr- L. .1. 571. 
W30 B. 611; H Bom. h. It. 740; 4Cr. L. J. 346. 


a true disclosure in regard to the offence 
in respect of which pardon was tendered, 
is what is meant by false evidence in sub¬ 
section (1) of section 339, Criminal 
I rocedure Code. The Additional Sessions 
Judge appears to concede that the evidence 
f iven the Sessions Court must have 
been false if that gaven before the Com¬ 
mitting Magistrate was true, but bis view 
is that if lie give true evidence at one 
•stage in a case, that is quite sufficient. 
In the Bombay case the approver in his 
evidence before the Committing Magistrate 
made what the prosecution accepted as a 
full and true disclosure of the whole of 
the circumstances within his knowledge 
relating to the offence : he repeated this 
in his examination-in-chief before the Sessions 

. udge, but resiled from bis statements 

in cross-examination. Both Judges held 

that the question whether the accused had 
forfeited his pardon was one to be decided 
at the trial of the approver; Aston, J., 
expressed no opinion as to whether the 
pardon had or had not been forfeited, and 
Beaman, J., though he too said he did 
not feel called upon to express an opinion, 
did make some remarks indicating that in 
his opinion there was some doubt as to 
whether, in the special circumstances of 
the case, the recantation of the evidence 
in cross-examination necessarily resulted in 
a forfeiture of the pardon. 

In Aligiriswami Naielcen , In ;e (o), which 
was a case in which the approver made 
a full and true disclosure as a witness 
before the inquiring Magistrate but retract¬ 
ed from his evidence on being further exa¬ 
mined before the same Magistrate, the 
learned Judges, who referred to and accepted 
the ruling ^ in Emperor v. Kothia (4). 
remarked : It has nowhere been laid down 
that if a witness first makes a full and 
true disclosure, he is then at liberty tc 
contradict his statement or deny its truth 
without any fear of forfeiting his pardon. 

Such an interpretation of section 339 would, 
we think, be unreasonable, and would render 
nugatory the provisions of the law which 
aim at obtaining true evidence of offences : 
by the grant of pardon to accomplices.” 


(o) 5 Inch Cas 831; 33 M\ 514; 7 M. L. T. 121- 11 
Cr. L. J. 254; (1910) M. W. N. 5, 
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I have no hesitation in holding that if 
Mulln's evidence in the Sessions Court was 
not a compliance with the conditions of his 
pardon, the fact that he gave evidence in 
accordance with those conditions before the 
Committing Magistrate does not save him 
from being treated as a person who has 
forfeited his pardon within the meaning of 

section 339, Criminal Procedure Code. 

As pointed out in Queen-Empress v. Brij 
Kara in Man (<>), the question whether or not, 
in his evidence at the trial, Mullu made a full 
and true disclosure of all he knew regarding 
the murder, is clearly a question of fact. But 
the question presents no difficulty. It is the 

case of the Crown that Mullu's evidence before 
the Committing Magistrate was substantially 
a ti-ue statement, and the crime for which he 
has been prosecuted is the crime disclosed in 
that evidence. That evidence was undoubted¬ 
ly given in compliance with the conditions of 
his pardon, so that the pardon was for the 
crime disclosed in that evidence. By resiling 
from that evidence in the Sessions Court 
Mullu has clearly forfeited the pardon for 
the crime of which he is accused. If his 
evidence in the Sessions Court is true, lie has 
not committed the crime and needs no pardon, 
but if he committed the crime, he has forfeit¬ 
ed the pardon tendered in respect of it, and 
cannot plead the pardon as a bar to his trial. 

The only other questions before me are 
wheth r his evidence before the Committing 
Magistrate is the statement 1 referred to in 
sub-section (2) of section 339, C riminal 
Procedure Code, and whether it is admissible 
in evidence against Mullu. As to the first 
question, according to the view of Isinay, J. C., 
in Empress v. Budhan (7) the Committing 
Magistrate inquiring into the offence adopted 
the correct procedure in recording the ap¬ 
prover's statement as evidence in the case; 
with the question whether a statement can be 
properly recorded otherwise than as evidence 
in the case I am not now concerned. In more 
than one of the reported cases, the evidence 
of the approver in the committal proceedings 
has been used against him in his trial for the 
offence in respect of which he was tendered 
a pardon. 

The second question is best answered in the 
words of the judgment in Sultan Khan v. 


Emperor (8): “it is clear to us that the 
argument based upon the provisions of section 
24 of Act 1 of 1872 is not entitled to 
weight in the present case. Clause 2 was 
no doubt introduced into section 339 of the 
Code in order to make it clear that a statement 
made by a person who accepted an offer of 
pardon is not governed by section 24 of Act 
I of 1872, and can be used against him 
in evidence when that pardon has been 
forfeited.” 

The question of the value or sufficiency of 
the evidence, including his own statement, 
against Mullu, is nr A before me. The Addi¬ 
tional Sessions Judge has discharged him on 
the sole ground that his pardon has not been 
forfeited; as I have found the pardon to be 
forfeited, I set aside the order of discharge 
and direct that the trial be proceeded with 
according to law. lie should also consider 
the question whether the charge needs amend¬ 
ment. The accused Mullu will be sent in 
custody to the Additional Sessions Judge, 
Saugor. 

The attention of the learned Sessions Judge 
is invited to those of the above cited rulings 
which show the uselessness of his declaring 
the pat don to be forfeited, and to the 
impropriety of his having kept the approver 
in custody after the termination of the trial. 
The correct procedure is indicated in hmpetvr 
v. Kothia (4). 

Order of discharge set asi-c. 

(8) 5 A. L. J. 091; A. W. N. (1908) 259j 8 Gr. L. J. 
445. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 


Cmi. Miscellaneous Appeal No. 98 of 1915. 


March 29, 1915. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, Justice Sir George Knox, Kt., and 
Justice Sir P. C. Banerji, Kt. 

In the matter of AMBA PRASAD, Mukhtak 


of Moradahad. 

l.cgal practitioner changing sides in connected 
coses—Professional misconduct — Practice. 

A professional gentleman should as far as possible 
>tick to the side who tirst employed him. It might bo 
n very good practice if when geutlemen were offered 
instructions by the opposite side in any con¬ 
nected case that they should at least in the first 
place inform their first elicuts. [p. 997> ool. LJ 


(6) 20 A. 529; A. \V. N. (1898) 152. 

(7) 13 C. P. L. It. 7. 
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Report made by the District Judge of 
Moradabad as per his letter No. 88/IV, dated 
22nd January 1915. 

Mr. Billon (with him Mr. P. L. Banerji ), 
for the Mukhtar. 

Mr. Byves, for the Crown. 

JUDGMENT.—This matter is connected 
with a report against a certain Mukhtar. 
It is said that he has changed sides in 
the course of different legal proceedings. 
In what is admitted to be the strongest 
case against him the charge is as follows :— 

Certain persons were accused of an assault 
upon the servant of a zemindar. The 
Mukhtar appeared on behalf of one or 
more of the accused persons in the Appellate 
Court. Later on the zemindars brought 
proceedings under section 145 of the Code 
of Criminal Procedure. The property the 
subject-matter of this application by the 
zemindars , is said to have been the same 
property a dispute about which led to the 
alleged assault. It is, therefore, said that 
the Mukhtar “changed sides” and was thereby 
guilty of unprofessional conduct. It must 
be borne in mind, in the first place, that 
when the Mukhtar first appeared it was 
merely to argue an appeal upon the evidence 
that was on the record. The question in 
dispute in the proceedings under section 145 
would be as to who was in possession of 
the property. It does not necessarily follow 
that the Mukhtar received any information 
from his first clients when he was appear¬ 
ing for them which could be used to their 
prejudice when he appeared for the zemindars 
in the proceedings under section 145. There 
is nothing on the record to show that the 
Mukhtar’s first clients offered to employ 
him in the second case or that they took 
any exception to his appearing in the case 
until the case was actually at hearing. 
Speaking generally, it is quite clear that a pro¬ 
fessional gentleman should as far as possible 
stick to the side who first employed him. It 
might be a very good practice if when . 
gentlemen were offered instructions in any 
connected case that they should at least 
in the first place inform their first clients. 
In the present case it has not been proved 
to our satisfaction that the Mukhtar has 
been guilty of any professional misconduct. 

The Rule is discharged. 

Buie discharged. 


UPPER BURMA JUDICIAL COMMIS- 

SIONER’S COURT. 

Criminal Revision Petition No. 691 op 1914, 

October 15, 1914. 

Present: —Sir G. W. Shaw, Kt., J. C. 

E MPEROR— Pkoseattor 

versus 

NGA NYAN U—Accused. 

Penal CWe Act (XLV of I860), *. 215, applicability 

°J—lh\eJ Inmsoft taking gratification to restore stolen. 

property—Con fiction, legality of. 

Section 215, Indian Penal Code, is not intended to 
apply to the thief himself, and, therefore, where 
a man is convicted of theft, he ought not to be also 
convicted under section 215 of taking a gratifica- 
tion to restore tlie stolen property, [p. 997, col. 2] 

Mr. JT. M. Butter, Government Prosecutor, 
for the Crown. 9 

JUDGMENT.—The Sub-Divisional Magis- 
trateconvicted the accused, NyanU, undersec¬ 
tion 379, Indian Penal Code, of the theft of 
a bull and sentenced him to two years’ 
rigorous imprisonment for that offence, and 
at the same time convicted him under sec¬ 
tion 215 and sentenced him to two years’ 
further rigorous imprisonment under that 
section for having agreed to accept a grati¬ 
fication of Rs. 30 for the return of the bull 
to the owners. 

On appeal the Sessions Court upheld the 
double conviction, but reduced the sentence 
under section 215 to one year. The Sessions 
Judge overlooked the Lower Burma Ruling in 
Tw*t Pe v. Emperor (1) while refer¬ 
ring to the previous Lower Burma decisions 
on the subject. 

The Government Prosecutor has now 
been heard. In addition to the decisions 
mentioned in the Lower Burma case, he has 
drawn my attention to the case of the accused 
Kudumbam (2), where a Bench of 
the Madras High Court came to the same 
conclusion as that afterwards arrived at in 
Queen-Empress v. • Muhammad Ali (3) 
and in Twet Pe v. Emperor (l) already 
cited, namely, that section 215, Indian Penal 
Code, is not intended to apply to the thief 
himself, and that where a man is convicted of 
the theft, he ought not to be also convicted 
under section 215 of taking a gratification to 
restore the stolen property. 

(1) 4 L. B. R. 199; 14 Bur. L. R. 67; 7 Or, L. J. 464. 

(2) 1 Weir 196.' 

(3) 23 4-81, 
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It is a remarkable fact that there should 
have been so few decisions on the subject, 
since it must have been a very common 
practice both in England and in this country 
for thieves to take money for restoring 
stolen properly. Hut according to the 
learned Chief Jiul ge of the Chief Court ‘the 

English decisions.are 

all in cases in which a person other than 
the actual thief was prosecuted for taking 
a gratification." This is the more remark¬ 
able because in R<(j. v. Edward (4), the 
judgment of the Chief Justice in which is 
quoted Russell on Crimes, 5th Edition, 
Volume II, page 492, it would appear that 
the English Law does not really exempt 
from liability the actual thief. 

On the face of section 215, Indian Penal 
Code, I should have been disposed to say 
that the object of the Legislature in the 
clause ’unless he uses all means in his 
power to cause the offender to be appre¬ 
hended and convicted of the offence" was to 
exempt from liability to punishment a person 
who is acting honestly and not to exempt 
the thief. Hut I do not feel justified in 
going against the weight of authority em- 
boided in the decisions above cited. 

I must, therefore, hold that the double 
conviction of Nyan U was wrong. I set 
aside the conviction and sentence under sec¬ 
tion 215, Indian Penal Code. 

('on ctcf ion set aside. 

(4) 1 Cox. C. (!. 32. 


UPPER. BURMA JUDICIAL COMMIS¬ 
SIONER'S COURT. 

CniMiNAi, Revision Peiitiox No. o>7 of 1914, 

December 1, ] 914. 

Present :—Sir G. W. Slmw, Kt J C 

NGA SHWE M VO—A iterant 

roes 11 ,s' 

EMPEROR—Respond.?* | # 

Criminal Procedure C,„tc (Act |’ v f jspsj, „ ]j 0 __ 
Restrictions and limitation* on surctic^.\[ nq ;^ , 
da I ij aj. • • 

In procec.linjf .1 under section 110 of the Clin, 

Procedure ( ode, Maffistrnles must not net nrhitrnril'v 
and nny restr.e ton, or limitations , hut they 

on .sureties must ho rensonnUp. p t . 0 j j 1 t 

Mr. L. K. M it ter , for the Applicant. 
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AEr. H. M. Latter, Government Prosecutor, 

for the Crown. 

JUDGMENT.—Applicant, Shwe Myo, has 
been ordered to be bound over under sec¬ 
tion 17 of the Gambling Act, read with 
section 110 of the Code of Criminal Pro¬ 
cedure, for one year in Rs. 100 with two 
sureties in the like amount, the sureties 
being respectable house-owners of Tebingan. 

The applicant offered one surety, Po Min, 
who lived at Migyaungye, and another 
surety, Nga Tun, his brother-in-law. The 
Magistrate rejected the first because he did 
not live at Tebingan, and the second because 
lie was applicant's brother-in-law. 

The applicant seeks the intervention of 
this Court in revision on two grounds, first, 
that the evidence recorded was inadmissible, 
and, secondly, that the limitations and re¬ 
strictions imposed on the sureties and the 
reasons assigned for rejecting the sureties 
ottered were unauthorized and improper. 

On the first point, the Magistrate un¬ 
doubtedly recorded some evidence that was 
inadmissible, lie has not paid due attention 
to the distinction explained in Apa Hok r. 
King-Emperor (1) and the Calcutta case there 
cited. Hut there was ample admissible 
evidence on the record to justify an order 
requiring security. 

On the second point, the question 
whether Magistrates are authorised to 
impose restrictions and limitations on 
sureties offered under sections 107, 109 and 
110, Code of Criminal Procedure, has 
formed the subject of several decisions 
of the Indian High Courts. They 
are not all quite in agreement on the 
surface. In some it has been held that 
it is not improper to specify the place of 
residence of the sureties, c.g., Queen- Empress 
v. Rahim Bakhsh (2) where Sir John Edge, 
C. J., said: ‘It. seems to me to be reasonable 
to expect and require that the sureties to 
be tendered should not be sureties from 
suc*b a distance as would make it unlikely 
that they could exercise any control over 
the man for whom they were willing to 
stand surety,' adding, however, "of course 
Magistrates must not act arbitrarily iu 
these cases ; they must be guided in each 
case by the facts of the ease.” In others 

<0 lb lb K. (1897-0 ), T, 228. 

(-) 20 A. 200; A. W. N. (1808) 21. 
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it Las been held that a Magistrate was 
not justified in refusing the sureties because 
they lived at a great distance and, therefore, 
could not be able to exercise due supervision, 
e.g. s Abinash Mai ale ar v. Empress (3), 
where Justices Prinsep and Stanley said’: 

Cases may constantly occur in which a 
person who is in a position to give security 
to any amount on behalf of another may 
live at a considerable distance and yet 
he may be prepared to pledge his property 
on some assurance received from that other 
person. It is not necessary that he should 
live in the neighbourhood and always keep 
his eye on the principal.” 

On consideration my opinion is that there 
is no real conflict. 

There is a general consensus that, as 
Sir John Edge said in the case just quoted, 
Magistrates mint not act arbitrarily, as for 
example, by requiring sureties to live within 
one mile of the residence of the person for 
whom they are to stand surety or that 
they are to be landholders or that they 
are not to be relations. The circumstances 
of each case must be considered, and 
any restrictions or limitations must be 
reasonable. 

As it has been said in connection with 
the amount of security, ‘‘the imprisonment 
is provided as a protection to society against 
the perpetration of crime by the individual, 
and not as a punishment for a crimp com¬ 
mitted, and being made conditional on default 
of finding security, it is only just and 
reasonable that the individual should be 
afforded a fair chance at least of comply¬ 
ing with the required condition of security” 
[see Barkat v. Empress (4)]. 

In the present case, I do not think that 
the Magistrate was justified in requiring 
that the sureties must be residents of 
Tebingan, and I also consider that he 
ought not to have refused to accept either 
of the two sureties on the grounds stated. 

So much of the order as restricts the 
sureties to residents of Tebingan is set 
aside, and the order rejecting the sureties 
above-named is also set aside. The Magis¬ 
trate is directed to accept them and cause 
a bond to be signed, and the applicant 

released. 

(») 4 C. W. N 797. 

(4) 24 P. R. 1900 Cr. 24 P. L. R. 1901. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 5S0 op 1914. 
Criminal Revision Petition No. 490 

op 1914. 

January 21, 1915. 

Present: —Mr. Justice Spencer. 

SOL AIM L THU PI LLAI —-Complainant— 

Petitioner 


vovstts 

MURUG AIH MOOPAN —Acctsed— 


Respondent. 

Penal Code (Act XL V of ISfiOj, **.132, 211 — 
Charge , vhat amounts to—Prosecution for giving 
Jalse information, where can he instituted—Criminal 
Procedure Code (Act Vof 189-SJ, *#. 195, 203— Right of 
complainant to produce witnesses. 

A mere suggestion to the Police that certain houses 
should be searched because there is reason to suspect 
the conduct of the owners of those houses does not 
amount to a charge” within the meaning of section 
211 of the Indian Penal Code. [p. 999, col 2.] 

A prosecution under section 182 of the Indian 
Penal Code can be instituted only after sanction 
lias been obtained under section 195 of the Criminal 
Procedure Code or on the complaint of the public 
servant to whom the false information is given, fp 
1000, col 2.] ' 

A Magistrate should not dismiss a complaint under 
section 203 of the Criminal Procedure Code without- 
giving the complainant an opportunity of proving his 
complaint, [p. 1000, col. lj 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the District Magistrate of Tanjore, 
in D. Dis. 436A Magisterial of 1914, pre¬ 
ferred against that of the Court of the 
first Class Sub-Divisional Magistrate of 
Kumbakonam in Calendar Case No. 38 of 
1914. 


Mr. S. MutJtia Mudaliar, for the Petitioner. 

Mr. T. Narasimlia Aiijangar , for the Re¬ 
spondent. 

ORDER.—The complaint was that the 
accused committed offences under sections 182 
and 211 of the Indian Penal Code. 

As regards the latter offence the Sub-Divi¬ 
sional Magistrate rightly observed that there 
was no ‘charge” of theft. The charge to the 
Police was against persons unknown. 

The suggestion made to the Police, which 
the inquiry under section 202 of the Code of 
Criminal Procedure shows to have been 
made, that the Police should search certain 
bouses, because there was reason to suspect 
the conduct of the owners of those houses 
was not a charge” within the meaning of 
section 211 of the Indian Penal Code, [see 
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Rayd)i Kutti v. Emperor (1)]. As regards the 
offence under section 182 of the Indian Penal 
Code the reasons given by the Magistrate for 
dismissing the complaint under section 203 
of the Code of Criminal Procedure were not 
sound. The complainant stated: “l have 
witnesses to prove that the case is false.’’ 
The Sub-Magistrate to whom the complaint 
■was referred for investigation under sec¬ 
tion 202 appears to have examined no 
witnesses. Then the Sub-Divisional Magis¬ 
trate observes: From the records I do not 
consider that there will be satisfactory evi¬ 
dence that lie deliberately gave false informa¬ 
tion to the Police.’’ This is mere speculation 
as to the evidence that might lie forthcoming 
at the trial. I think the Magistrate ought to 
have given the complainant an opportunity of 
proving his complaint. Put there was an¬ 
other ground for not proceeding. It is con¬ 
ceded that no sanction to prosecute was 
produced and it is clear from section 195 of 
the Code of Criminal Procedure that prose¬ 
cutions under section 182 of the Indian 
Penal Code must be instituted on the sanc¬ 
tion or the complaint of the public servant to 
whom the false information is given. 

I, therefore, must decline to interfere. 

This petition is dismissed. 

. . PetitK>n dismissed . 

(1) 26 M, 610; 1 Weir 100. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 1271 

of 1914. 

September 7, 1914. 

Present: —Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 

H. MEREDITH— Accused—Petitioner 

versus 

SANJIRANI DASSI— Complainant_ 

Opposite Party. 

Writ of possess,,.,,, execution of—Presi,tcnc,, Small 

Caasc Court* Art (XI 'of 1882), 41, 43-*,,J . 

removal, l„,l,fj s power oj—Civil Procedure Coth- ( let 

— Graver charges JoiIiihj, smaller ones /,<,„• ... : 

fa i noble. ’ 

Under the provisions of either the V,w r i:*i 

Common Law or the Code pf Civil Procedure n 


reasonable degree of force may bo used in the 
execution of a writ of possession in order to the 
removal of persons bound by tlie decree and refusing 
to vacate, [p 1003, col. 1.] 

In a writ of possession the order to “give posses¬ 
sion" authorises and requires the removal by bailiff 
of all persons from off the premises by force if 
need Ik*, j p. 1003, col. 1.] 

A Magistrate should come to a definite finding free 
from ambiguity and he should omit from his judg¬ 
ment what is mere conjecture following the principle 
that to say that a thing may possibly have happened 
is not to find that it did happen, [p. 1003, col. 1.] 

In a criminal case the witnesses having been dis¬ 
believed with regard to the graver charges brought 
against the accused, cannot be safely believed with 
regard to the small residuum of wliat the Magistrate 
conceives to be truth, [p. 1004, col. 2.] 

The procedure followed in the Small Cause Court 
and in the Courts of the Presidency Magistrates 
commented upon. [u. 1004, col. 2 p. 1005, col. 1.] 

Rule issued by this Court against the 
conviction and sentence of tbe accused by 
the Chief Presidency Magistrate, Calcutta, 
under section 323 of tbe Indian Penal Code, 
to pay a tine of Rs. 50, dated the 20th 
of May 1914. 

The Advocate •General and Mr. P. L. Roy, 
Counsel, and Mr. J. IF. Chippendale , for the 
Petitioner. 

Balms Manmatha Nath Mukherjee, Heramha 
Chandra (inha and Satindra Nath Mukherjee , 
for tbe Opposite Party. 

JUDGMENT.—In this case the accused, 
petitioner one H. Meredith, a bailiff of the 
Small Cause Court, lias been convicted 
under section 323 of tbe Indian Penal Code 
and sentenced to pay a tine of Rs. 50. 

It appears that at about 4 p. m. on the 
31st of January 1913, lie was entrusted 
with a writ or warrant (Exhibit M) which 
required and authorised him 4< to give posses¬ 
sion to the decree-holder Kali Charan Pal, 
of certain premises then in the occupation 
of the judgment-debtor, Puma Chandra Pal. 
As the warrant was to be executed that 
very day, lie forthwith proceeded on his 
errand, reached tbe premises (No. 4, Jagan* 
nath Suri’s Lane) at or about 4-30 to 1-45, 
and, as lie reported on the 31st, succeeded 
after considerable difficulty” in giving 
vacant possession to the decree-holder at 
five minutes after 0. 

At 11-L) p. m. a complaint was lodged 
against him and bis companion, one Boms- 
witcb at tbe neighbouring thana . The 
complaint was made by the judgment- 
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debtor, Purna Chandra Pal, or by the judg¬ 
ment-debtor’s wife, one Sanjibani Dasi, 
and was summarised in the thana ‘Daily 
Register of Cases’ as follows : 

Assault on Sanjibani), abrasion marks 
(child dag ) on both elbows, abrasion mark 
on right knee, and pain all over the body 
complained (or spoken) of: (she) does not 
want to go to hospital.” 

On the following day, the 1st of February 
the woman Sanjibani presented a complaint 
before the Chief Presidency Magistrate. The 
complaint recites that when required by 
the bailiffs (Bomswitch was then supposed 
to be a bailiff or assistant bailiff) to leave, 
the husband represented that having had 
no previous notice he was not prepared to 
move out immediately, and prayed for 24 
hours’ time. It then proceeds to say that 
being thereby enraged the two accused (1) 
threw out the household articles with the 
help of coolies, (2) broke the kitchen 
utensils and destroyed the food then under 
preparation, (3) had the complainant’s child 
removed from her arms and carried out by 
a peon, (4) that the accused Meredith next 
caught hold of her by the hand, forcibly 
dragged her out of the house, and pushed 
her, and (5) that, when (in consequence of 
the push) she fell, both accused kicked 
her. 

The complaint next refers to a medical 
examination by a Doctor, and a certificate 
furnished by him and also to an informa¬ 
tion sent after some time to the local 
thana.” It may be here observed that to 
the charges made in the complaint the 
husband and other prosecution witnesses at 
the trial added the further charge that at 
the time in question both accused were 
drunk. 

The accused Meredith’s defence is to be 
found in the report submitted to the clerk 
of the Small Cause Court on the 3rd of 
February. It may conveniently be mentioned 
here that on the 1st of February Meredith 
had reported verbally to the clerk, Mr. 
Nuttall, and, on his orders, had submitted a 
written report which cannot now be found. 
Fhat such a report was, however, submitted 
is clear from the evidence of Nuttall and 
also from the evidence of Mr. J. G. Gupta, 
mow an Additional Judge and at that time 
Registrar of the Court. Mr. Gupta, being of 


opinion that the report was lacking in detail 
required the submission of a further report 
and this order resulted in the submission 
of the report of the 3rd February, Exhibit N. 
that the report of the 1st February should 
be missing is much to be regretted, but for 
present purposes it is sufficient to say that 
it does not appear that the accused Meredith 
is in any way responsible for the loss. 

In the report of the 3rd February the 
bailiff states that the judgment-debtor did 
ask for time, that the decree-holder refused 
to listen, that while coolies were removing 
the household properties, a Pleader named 
Jv. D. Mitter appeared, said that 24 hours’ 
notice should have been given and directed 
the woman not to leave. The bailiff pro¬ 
ceeds to say that he then sent four messengers 
one after the other to the local thana for 
assistance, proceeded with the removal of 
the properties, and had a gharry fetched for 
the women of the house. On the arrival 
of the gharry the complainant went to the 
door, whereupon the bailiff stepped behind 
her. He continues that at the instance of 
the Pleader already mentioned first the 
woman and then the judgment-debtor, her 
husband, tried to push past him, and that 
when he turned to shut the door he was 
struck two blows on the head from behind. 

In the report no reference is made it 

may be observed, to the incident of the 
child. 

The case came on for trial before Mr. 
Keays, the 2nd Presidency Magistrate, who 
on the 3rd of May 1913 delivered judgment 
acquitting the accused. For the purpose of 
completing this narrative it may be men¬ 
tioned that his findings were (1) that the 
allegation that the accused were drunk 
had no foundation in fact, (2) that the bailiff 
sent at least three messengers to the local 
thana for assistance, (3) that the evidence 
regarding the alleged kicking could not 
be accepted and (4) that he, therefore, 
could not act on the evidence to the 
effect that the accused bailiff had given the 
complainant a push. In fact he appears to 
have been of the opinion that the defence 
was true and that the trifling injuries 
sustained by the complainant were sus¬ 
tained in her efforts to push her way into 
the house which she had left. 

Against Mr, Keays’ order of acquittal the 
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com pin inant moved this Court, which on the 
23rd <»f October set aside the order of 
acquittal as against Meredith and directed 
his re trial mainly on the ground that the 
trying Magistrate had not inquired into 
tlie authenticity of a certain letter of 
complaint (now marked Exhibit 1) said to 
have been written by Purno, signed by 
Sanjibani and taken to the fhnna by 
Purno at 7 to 7-30 on the evening in ques¬ 
tion. 

The case against Meredith accordingly 
came on for re trial before the Chief 
Presidency Magistrate, Mr. Swinhoe, who 
on the 20th of May 1014 delivered judgment 
convicting the accused and sentencing him 
as we have already stated. 

Mr. Sw inhoe's findings are to the effect 
(l) that the prosecution story as to the 
letter, Exhibit 1, is substantially true, (2) 
that the accused bailiff was not drunk or 
under the influence of liquor, (3) that the 
bailiff experienced considerable diilicultj r in 
ejecting the women of the house, more 
particularly the complainant, and accordingly 
sent three or four messengers to the thma 
for assistance, (4) that in the hope of 
inducing the mother to go quietly the 
bailiff first bad the child taken out, (5) 
that this device failing he became exasperated 
arid pulled or dragged the woman out of 
the house and lastly (G) pushed or jerked 
her from him in such a manner as to cause 
her to fall and so receive the injuries found 
on her elbows and knee. 

He further found that the accused did 
not deliberately kick the complainant, but 
having come to this distinct finding he 
went on to say. “1 think it quite possible 
I hat on seeing her fall he went up to 
ascertain what had happened to her and 
pushed her more than once with his foot 
to make her rise.’’ 

Against the conviction and sentence based 
on these findings, the accused moved this 
Court on the 2 tth July and being dissatisfied 
with the manner in which the case had 
been tried, we issued the present Kule 
in order to our examination of the 
evidence and our consideration of the 
question whether the accused had in fact 
exceeded his lawful authority in the 
execution of the warrant entrusted to 
him. 


^ We have now been taken over the whole 
of the evidence and have had the advantage 
of hearing the learned Advocate General for 
the petitioner, and Babu Manmatha Nath 
Mukerji on behalf of the complainant, opposite 
party. 

The warrant of possession, it is to be 
premised, was one issued under the pro¬ 
visions of sections 41 to 43 of the Pre¬ 
sidency Small Cause Courts Act XV of 
1SS2, is in the English Common Law form, 
and “requires and authorises” the bailiff “to 
give possession.” 

^ The contentions of the learned Advocate- 
General are:—(l) that to the execution 
of this warrant in the Presidency town 
of Calcutta the provisions of the English 
Common Law are applicable, (2) that on 
the refusal of the complainant to vacate, 
the accused bailiff was justified, and indeed’, 
m order to complete the execution of the 
warrant, was required to remove the 
complainant from off the premises by the 
nsc of such force as might be found neces¬ 
sary, (3) that in dragging or pulling 
the complainant out of the house and 
pushing or jerking her so as to cause her 
to fall, the bailiff did not in fact use 
excessive or unnecessary violence, (4) that 
the passage in the judgment regarding the 
touch or push with the foot does not 
embody a finding and lastly (5) that the more 
serious allegations of the prosecution having 
been disbelieved, no findings adverse to the 
petitioner should have been arrived at. 

On the other band on behalf of the 
complainant, opposite party, it is contended 
0) that by reason of the provisions of 
section 48 of the Presidency Small 
Cause Courts Act, the provisions of the 
Cndo of Civil Procedure (that is Order 
XXI, rule 34) are applicable to a writ or 
warrant such as that now in question, (2) 
that by reason of the omission from the 
writ or warrant of the words “and you 
•ue hereby authorised to remove any person 
>ouml by the decree who may refuse to 
\acute the same,’ being the words used in 
warrant issued under Order XXI, rule 35 
0/f/e l«orm No. 11, first Schedule, Appendix 
'■* accused bailiff was not justified in 

using torce, and on show of opposition 
l' 1 resistance should have proceeded 
1,1 tho manner indicated in Order XXI, 


Vcl. XXVIII] 


I 


1003 


\ 


or 


INDIAN CASES. 


i CO -r 


c 


iii the view of the law we*fmv^ r taken did 


> t 


urt 


MEREDITH V. SANJT1UNI DASSI. 

rule 9/, (3) that in any view of the 
case in ‘‘pushing or jerking the complainant 
from him in such a manner as to cause her 
to fall” and thereafter “in pushing her 
with his foot to make her rise,” he used 
unnecessary and improper violence. 

Whether the provisions of the English 
Common Law or of the Code of Civil 
Procedure are applicable to the writ or 
warrant now in question need not, we 

think, be decided in the present case. Under 
the provisions of either law in the execution 
of a writ of possession a reasonable degree 
of force may be used in order to the 

removal of persons bound by the decree 
and refusing to vacate. That the complainant, 
a dependent of the judgmant-debtor and 
asserting no independent right to the 

premises was bound by the decree is not 
questioned. In a writ of possession issued 
under the English Common Law words 
expressly authorising forcible removal are 
not inserted, but it is settled law that the 
order to “give possession” authorises and 
requires the removal of all persons from 
off the premises by force, if need be. In the 
Small Cause Court it appears this form is 
followed and even if the Civil Procedure 
Code be applicable, the omission of the words 
expressly authorising removal is, in our opinion, 
immaterial. Order XXI, rule 97, merely 
provides an additional or alternative remedy. 

We are then unable to accede to the 
complainant’s contention that the trying 
Magistrate has found as a fact that after 
the complainant had fallen the accused 
touched or pushed her with his foot. To 
say that a thing may possibly have happen¬ 
ed is not to find that it did happen. The 
Magistrate, who was evidently not prepared to 
come to a definite finding that the accused 
touched the complainant with his foot, should 
have said so without ambiguity, and should 
have omitted from the judgment what is 
mere conjecture. 

We are then left with the finding that 
on pulling or dragging the complainant 
out, the accused pushed or jerked her. 
from him in such a manner as to cause 
her to fall and receive the injuries found 
on her knee and elbows.” 

The complainant having obstinately refused 
to leave, and the hour being late, it has 
not been contended before us that in pulling 
her out of the house by her hand, the bailiff, 


more than he was 1 Jjustjfced in doing. But 
it is contended and no doubt properly contend- 
ed that, the woman being once on the road- 
way, it was highly improper for the accus¬ 
ed ^ to proceed further to “push or jerk 
her” so as to cause her to fall. It is, 
however, not disputed that between the 
dragging and the so-called jerk there was 
no interval and that the whole represented 
one continuous act. In effect then it comes 
to this that when the accused let go his 
hold, the force used for the purpose of 
pulling out the resisting complainant was 
sufficient to cause her to fall. In cases 
such as tliis it is impossible to calculate 
and apply with the utmost nicety the degree 
of force necessary and yet not more than 
sufficient. Even, therefore, on the Magistrate’s 
own findings we think that tlie accused 
should not have been convicted. 

But we should further say that we are not 
satisfied that the Magistrate's findings are 
correct. We need not discuss the evidence 
at great length, but we may observe that 
the Magistrate has accepted the prosecution 
story with regard to Exhibit 1, the letter 
of complaint said to have been taken to 
the tluina at 7 or 7-30. That letter is of 
importance mainly from the point of view 
of the charges of drunkenness and kicking, 
but the Magistrate’s estimate of the value 
of this letter lias doubtless largely coloured 
his view of the rest of the evidence. 

We are of opinion that he should not 
have relied upon this letter. It is not 
referred to in the complaint of the 1st 
of February. It was not put to the 
prosecution witnesses in their examination- 
in-chief. It was mentioned for the first 
time on the 4th of April in a volunteered 
statement made by Purno during his cross- 
examination at the 8th hearing before Mr. 
Keays, and was not produced before the 
10th hearing on the 10th of April. 

In the TJiana Case Regisler there is no 
independent entry of the letter and of its 
receipt at 7 or 7-30. No doubt in the 
Than a Bengali Case Register’’ against 

the entry of Sanjibani’s complaint at 11-45 

in the column intended for the signature 
of complainant, above the signature of 
Purno Chandra Pal appears the word 
dnthi” (letter), but in the English register 
submitted to the Deputy Commissioner at 
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midnight, the entry in the corresponding 
column is merely a reference to the Bengali 
register implying that the signature would 
there be found. There is no reference to 
any letter, though according to the correct 
practice, no doubt not invariably followed, 
the word chitlii" or letter should have 
been reproduced in the English register. 
Moreover the signature of Sanjibani on the 
letter is much more regular and more formed 
than that on the complaint, though in the 
agitation following upon the occurrences of 
the evening, the reverse was to be expected. 
No doubt the thana Sub-Inspector has 
supported the prosecution in respect of the 
letter, but it is to be observed that by 
reason of a stormy interview between him 
and Meredith, who went to the thana at 
about 6-30 to complain of the Sub Inspector's 
failure to send assistance, the Sub-Inspector 
has obviously reasons for irritation against 
the accused and it is on his evidence and 
on a belated entry relating to Meredith's 
visit that the discredited charge of drunken¬ 
ness largely rests. 


There has also been some controversy a 
to the medical certificate spoken to b; 
the Medical Practitioner (L.M.S.) Phanindri 
Kumar Gupta. Such certificates, when !ile< 
with complaints in the Chief President 
Magistrate s Court, it appears, are stanipei 
and then returned for production at tin 
trial. In the present case the certificate 
Exhibit 3, was not produced at the tria 
before Mr. Keays until the 29th of Marcl 
and it is suggested that it is not tin 
certificate first granted and referred to ii 
the complaint. As, however, it is no 
disputed that there were scratches m 
the complainant’s elbows and one knee, tin 
certificate is of importance only in so fai 
as the reference therein to “contusions oi 
the back and loins” (reduced in the Doctor* 

deposition to an ‘ oval contusion an inch i, 
,ue below the right shoulder") supports 
the discredited charge of kicking- we need 
not enter into this question. We may 
however, take the opportunity of deprecating 

filed retUrn ° f SUCh <locuments "lien once 
We may next observe that the trying 

Magistrate lias apparently overlooked tin 
fact that a sanction for the prosecution 
the witness Krishna Dl.an Mitter had bee., 


granted by the Chief Judge of the Small 
Cause Court and that this witness and the 
other witnesses concerned in him 
cannot, therefore, be regarded as wholly 
disinterested. 

Lastly we have to say that the witnesses 
having been disbelieved with regard to 
the graver charges brought against the 
accused, for instance, the charges that he 
was drunk in the execution of his duty and that 
having thrown the woman down, he deliberately 
stamped upon and kicked her, we are of 
opinion that they cannot be safely believed 
with regard to the small residum of what the 
Magistrate has conceived to be truth. 

For these reasons we make this Rule 
absolute, acquit the petitioner and direct 
that the fine, if paid, be refunded. 

We might end our judgment here, but 
we are of opinion that in the public 
interests it is our duty to comment on 
the facts, brought to our notice in this 
case, in connection with the procedure 
followed both in the Small Cause Court 
and in the Courts of the Presidency 
Magistrates. 

The arrangements which in the Small 
Cause Court permit of the disappearance 
of papers and do not permit of their being 
traced to some otticer or person who can be 
field responsible must, in our opinion, be 
defective. 

We have next to observe that in taking 
with him as an assistant one Bomswitch 
who, it appears, is not a bailiff or assistant 
bailiff or other Court or Government officer, 
Meredith’s conduct, if not permitted by 
the rules, of the Court, was reprehensible. 
If permitted by the rules of the Court-, the 
practice, if it be practice, should, we think, 
be strictly forbidden. 

Lastly, the evidence shows that in this 
case the writ of possession, to be executed 
on the 31st January, was not handed over 
to the bailiff until at or about 4 »\ >1. of 
that day. The bailiff, it appears, protested 
but the Clerk of the Court insisted upon 
immediate execution. It would seem to be 
obvious that a writ of this nature, involving 
in many cases, as in this case, the ejectment 
without notice of persons in peaceful possession 
of their bouses should be put into execution 
at a much earlier hour. To do otherwise 
is unfair to the bailiff, must necessarily 
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cause much gratuitous hardship, and so 
bring the Court into disrepute. 

Turning now to the Courts of the 
Presidency Magistrate we have to say that 
we view with grave concern the procedure 
that has been followed in this case. In 
the Court of the second Presidency Magistrate 
the trial began on the 12th of March 1913 
and did not close till the 3rd of May. 
In the course of this one month and 22 
days there were so many as 17 hear¬ 
ings for the examination of witnesses, 
on each occasion 1, 2 or at most 3 
witnesses being examined or cross-examined 
either in whole or in part. 

Tn the Court of the Chief Presidency 
Magistrate the re-trial opened on the 5th 
December 1913 and judgment was not 
delivered until the 20th of May 1914. 

The trial then extended over a period of 
months, and in the course of the 5^ 
months tire case was put down for hearing 
on as many as 38 days. At 25 hearings, 
lasting on many occasions apparently for 
not more than 10 or 15 minutes, one or more 
witnesses were examined or cross-examined 
mostly only in part. Argu nents similarly 
were spread over portions of six days. 

We are aware that the Presidency 
Magistrates have much to do, and it is 
possibly for this reason that the procedure 
We have illustrated has been adopted. We 
cannot, however, too strongly condem this 
piecemeal method of dealing with cases. 
Bo far from economising time, by neces¬ 
sitating the preparation of an unnecessarily 
voluminous record, by giving to parties and 
witnesses opportunities for consultation and 
for the connection and fabrication of 
evidence, and otherwise, the system 
must necessarily result in much waste of 
public time, while entailing upon parties 
intolerable inconvenience, loss of time and 

expense. . 

The procedure is further prejudicial to 

the course of justice, inasmuch as the 
excessive 

^ "I J 4 y. J ' 

cost involved must necessarily deter parties 
from seeking’ the best legal advice and 
assistance. • Moreover it impairs the value 
of the findings ultimately arrived at, inas¬ 
much as in a case dealt with in this 
manner and proceeding pare passii with a 
large 'number of cases similarly treated it 


cannot be expected that when proceeding to 
judgment the Magistrate will have that 
lively recollection of the evidence so essential 
to a just conclusion. 

We trust that the Presidency Magistrates 
will now abandon a procedure so calculated 
to bring odium upon their Courts and will 
so arrange their business as to enable them 
to set apart for lengthy cases certain 
specified days in each week. A trial once 
opened should then proceed throughout 
the day and, as far as possible, from day 
to day until completed. If so dealt with 
the present case, which is essentially a 
simple case of hurt, should have been dis¬ 
posed of, and satisfactorily disposed of, in two 
or at most three hearings. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Revision Petition No. 8 of 1915. 

March 29, 1915. 

Present :—Mr. Justice Piggott. 

Ra)ia DHARAM SINGH and another— 

Applicants 

versus 

JOTI PRASAD— Opposite Party. 

Criminal Procedure Code (Act V of\898J, ss. 209, 
210, 213 — Inquiry before Commitment-Discretion of 
Magistrate to discharge accused. 

When a Magistrate lias heard the evidence for 
the prosecution with entire disbelief, where he 
considers himself in a position to show that the 
prosecution witnesses are totally unworthy of 
credit, and a fortiori where, after examining certain 
witnesses named on behalf of the accused he 
comes to the conclusion that the evidence <n V en bv 
them is reliable and disproves that given °by the 
prosecution witnesses he is well within his discretion 
in discharging the accused and not committing him 
to the Sessions, [p. 1006, col. 2; p. 1007, col. 1.] 

Criminal revision against an order of the 
Magistrate of Saharanpur. 

Mr. ('. Dillon (with him Messrs. Boijs and 
filial C hand), for the Applicants. 

Messis. II. 1 Vallach and Satya Chandra 
Mukerjee, for the Opposite Party. 

Mr. Ryves (Government Advocate), for the 
Crown. 

JUDGMENT.—As long ago as the 27th 
of January 1914 a serious riot, accompanied 
with loss of life, took place at a certain 
village in the Saharanpur District. A number 
of persons were put on their trial and convict- 
ed of offences punishable under sections 148 
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and 301/149, Indian Penal Code. They 

appealed to this Court and their appeals were 
disposed of by an order dated the 27th July 
lull, by which the appeals of three of the 
appellants were allowed and those of the 
remainin.tr appellants dismissed, subject to 
some modification of the sentences passed. 
Jn the course of the inquiry and trial ending 
with the Appellate judgment of this Court above 
referred to, a question arose as to whet her there 
was notreason to suppose that the persons put 
on their trial in that case had been acting 
under the instigation of other and more 
influential persons, who, though not present 
at the riot themselves, had been guilty of 
abetment of the same within the meaning of 
the Indian Penal Code. An inquiry was ordered 
against two persons. liana Dharain Singh 
and Durga Prasad, and one might have 
hoped that this inquiry would long since 
have been terminated in the conviction of 
these persons, or in their acquittal, or in 
their linal discharge. The proceedings were 
unfortunately delayed by an application 
for transfer made to this Court, the ground¬ 
lessness of which has been sutliciently ex¬ 
posed by the actual result of the subsequent 
proceedings. This Court having refused to 
interfere, the inquiry against these two 
persons came before a joint Magistrate of 
ability and experience, who had not long 
previously been exercising the powers of a 
Sessions Judge. lie recorded the evidence 
for the prosecution, examined the accused 
persons and at their request, exercised the 
discretion conferred upon him by section 212 
of the Code of Criminal Procedure to summon 
and examine some of the witnesses named 
in the list given to him on behalf of the 
said accused. As the result of his inquiry 
he discharged both the accused. An applica¬ 
tion was thereupon filed in the Court of the 
District Magistrate c-£ Stiharanpur by a 
gentleman of the name of llai Bahadur Lala 
Jyoti Prasad, who appears to have some 
interest in the success of this prosecution, 
asking the District Magistrate to exercise 
the powers conferred upon him by section 43d 
of the Code of Criminal Procedure to order 
liana Dliaram Singh and Durga Prased to 
be committed for trial before the Court of 
Session. The matter was again brought 
before this Court on an application for trans¬ 
fer. Unfortunately the proceedings in this 
Court were delayed by various accidental 


circumstances, and it became a question 
whether this proceeding could be allowed 
to drag its course much longer without 
scandal to administration of justice. I finally 
called for the record of the proceedings 
in the Joint Magistrate’s Court and gave 
notice both to the prosecution and to the 
defence that l proposed to take the whole 
matter up in the exercise of the revisional 
jurisdiction of this Court. I have to-day 
examined the record, considered the evidence 
in detail and heard the arguments addressed 
to me on both sides. There has been some 
discussion also on apointoflaw which is 
supposed to arise with regard to the discretion 
of a Magistrate in conducting an inquiry 
preliminary to commitment. The law, so 
far as this Court is concerned, seems to have 
been definitely laid down in the case of 
Fat fit v. Fat hi (L), where some older 
cases of this Court are referred to and con-' 
sidered It has been urged upon me in 
argument that the learned Judges of the 
Calcutta High Court, as for instance in 
the case of tSheobux Bam v. Emperor (2), 
have taken a somewhat different view 
regarding the discretion of a Magistrate 
under the circumstrnces stated. One learned 
Judge of that Court laid it down in effect 
that a Magistrate conducting such preliminary 
inquiry had only to consider whether there 
was evidence against the accused persons 
upon which a Jury could lawfully convict 
them of the offence alleged against them, 
and if he found that this was so, had no 
discretion but to commit the accused for 
trial. This does not seem to me to follow 
from the provisions of sections 209 or 210 
ol the Code of Criminal Procedure, and 
seems scarcely consistent with the provisions 
of the second clause of section 213 of the 
same Code. The Bombay High Court in In 
re }>ai Parvaii (3) has held in express 
terms that, where a Committing Magistrate 
finds that there is no evidence whatever, or 
that the evidence tendered for the prosecution 
is totally unworthy of credit, it is his duty 
under section 209 of the Criminal Procedure 
C^de to discharge the accused. In my 
opinion when a Magistrate has heard tbo 


(11 A. 5*4: A. W. N. (1904) 125; 1 A. L. J. 292 

I Or. L. J. 519. 

UM 9 C. W. X. 829; 2 Or. L. J. 531 
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evidence for the prosecution with entire 
disbelief, when he considers himself in a 
position to show that the prosecution witnes¬ 
ses are totally unworthy of credit, and a 
fo ti'.ri when, after examining certain 
witnesses named on behalf of the accused, 
lie has come to the conclusion that the evi¬ 
dence given by them is reliable and disproves 
that given by the prosecution witnesses, he 
is well within his discretion in discharging 
the accused. The Question then before me 
is merely whether there has been a wrong 
exercise of this discretion in the present 
case. By calling up the matter in revision I 
have virtually taken upon myself the exercise 
of the discretion conferred by law on a 
District Magistrate or a Court of Session. 
My reasons for doing this I have already 
explained. I think it is expedient that % this 
matter should be disposed of once for all, 
either by my directing the commitment of 
liana Dharam Singh and Durga Prasad to 

- the Court of Session or by an order dismiss¬ 
ing the application of Rai Bahadur Lala 
Joti Prasad against the order of discharge. 
In my opinion the reasons given by the 
Magistrate in the present case for discredit¬ 
ing the prosecution evidence are sound and 
convincing. As regards some of the wit¬ 
nesses, incidents had occurred in the course 
of the inquiry by which their evidence was 
thoroughly discredited, and it would have 
been something of a scandal to the adminis¬ 
tration of justice to permit the same witnesses 
to repeat their false evidence, with necessary 
corrections and amendments, in the presence 
of the Sessions Court. The witness 
Harbans was asked in cross-examination a 
question so entirely relevant and proper 
that, after perusal of his evidence-in-chief, 
this was the very first question which 
presented itself to my mind and I enquired 
whether it had not been put to the witness. 
After fencing with it fora while, the witness 
ended by refusing to answer it at all. It 
would have been most improper to have 
allowed this witness to appear again as a 
prosecution witness against these accused 
persons, and the Joint Magistrate would have 
exercised a sound discretion in taking im¬ 
mediate notice of the gross contempt of 
Court committed by him. During the exa¬ 
mination of another witness an episode 
occurred from which the Joint Magistrate 


inferred, and in my opinion rightly inferred, 
that the prosecution witnesses were being 
improperly coached outside the Court-room 
with reference to what was going on inside. 
These are sufficiently weighty circumstances 
for consideration. Apart from them I am 
satisfied that the evidence which the Joint 
Magistrate declined to believe is unworthy 
of credit. The witnesses are not speaking 
of anything which actually occurred in 
their presence. Whether there was or was 
not a gathering at the building which they 
speak of as the zemindar's dera on the 
night to which their evidence refers, 
I am confident that these witnesses 
were not present at that gathering and 
did not see or hear what they profess to 
have done. The order of discharge in this 
case is a very proper one and is not to be 
interfered with. It may be taken that I 
have exercised the powers of this Court 
under section 526, clause (3), and also under 
section 439 of the Code of Criminal Procedure 
to call up the pending application of Rai 
Bahadur Lala Joti Prasad from the Court 
of the District Magistrate of Saharanpur 
to this Court, and my order thereon is 
that this application be, and it is hereby, 
dismissed. 

Application for prosecution dismissed. 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Criminal Revision Petition No. S6 of 1914. 

October 10, 1914. 

Present :—Sir G. W. Shaw, J. C. 

NGA TUNE— Applicant 

versus 

EMPEROR — Respondent. 

Penal Coda (Act XLV of I860), as. 322, 325— Vt,!.u,t . 
lardy causing griev i<$ hurt — Magistrate, duty of. 

A Magistrate or Court dealing with a charge <»f 
voluntarily causing grievous hurt must consider and 
decide not only whether grievous hurt has been 
caused, but if it has been caused, whether the accused 
intended or knew himself to be likely to cause 
grievous hurt. If ho intended or knew himself to ho 
likely to cause simple hurt only, he cannot be con- 
victed under section 325. [p. >008, col. 2.] 

Mr. J. C. Chatter-fee^ for the Applicant. 

JUDGMENT.—Applicant, Tun E, wos 
convicted under section 325 of the Indian 
Penal Code of voluntarily causing grievous 
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liurt to one 15a Gy aw and was sentenced to 
six months’ rigorous imprisonment and a 
line of -Rs. 50, or, in default, two months' 


grievous because the injuries, endangered Ba 
Gyaw’s life. But there was no evidence 
whatever to show that Ba Gyaw’s life was 


further rigorous imprisonment. The Sessions' endangered. The Magistrate examined the 


Court on appeal confirmed the conviction and 
sentence. 

I think the Magistrate was right in finding 
that applicant struck Ba Gyaw. Two 
independent witnesses corroborated Ba Gyaw 
to that extent, and although their statements 
in some respects were not satisfactory, there 
was actually no credible evidence to the 
contrary. The other witnesses, who were 
present and were related to the applicant 
took care not to say how Ba Gyaw came to 
fall. They must have seen what happened 
and the only explanation is that applicant, 
struck 13a Gyaw. 

The witnesses for the defence were not 
worthy of credit and it was doubtful whether 
they were present at all. 

The medical witness, the Sub-Assistant 
Surgeon, stated that the injuries might have 
been caused by a fall, but he was not ques¬ 
tioned precisely as to whether all the injuries- 
could have been caused by one fall. There 
were actually two contused wounds and one 
v. mtusion On the back of the head behind the 
left ear. Assuming it to be possible for all 
these injuries to have been caused by one 
fall, this possibility does not nullify the evi¬ 
dence that applicant struck with a stick. 

As regards - the weapon used, Ba Gyaw 
said that it was the Exhibit I, a “washing- 
bat” 21 \ inches long and from 1 inch to 2 
inches wide, weighing 50 tolas. A Police¬ 
man’s truncheon weighs 30 tolas. The 
stick belonged to the house where the assault 
took place, but there was no evidence besides 
Ba Gyaw's own statement to show that 
applicant used this stick. 

Mi Thet Su said that applicant struck 
with a stick, but she could not say what stick 
it was. 

Mi Shwe Mi also implied that stick was 
used, but did not say what stick it was. 

I. do not consider, therefore, that the Magis¬ 
trate and the Sessions Court were justified in 
finding that the weapon which the applicant 
used was the Exhibit 1. But if it was used, 
L still do not consider that it necessarily 
followed that applicant was liable to punish¬ 
ment under section 325. 

Tilfi^-ilagiakaie said that tlni»htirt wn« 

K Voj 
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and medical witness very imperfectly; he allowed 
him to say that slight bleeding from the left 
nding ear, the left nostril and the mouth and 
Two deafness and a discharge of air from the left 
Gyaw ear might be due to fracture of the base of 
ments the skull. He did not ask him whether such 
there symptoms necessarily implied a fracture of the 
> the skull or could be explained otherwise. If 
were the Sub-Assistant Surgeon was unable to 
dicant express an opinion on this point, the Magis- 
ne to trate ought to have examined the Civil * 
pened Surgeon who had inspected the injuries and, 
licant, any how, could have given an expert 

opinion on the point whether there was or 
*e not was not a fracture of the base of the skull, 
lether Actually there was no evidence that a 

fracture was caused and the Sessions Court 
listant was not justified in finding that there was a 
have fracture. 

ques- Again, assuming that there was a fracture 
juries of the skull, this was not sufficient in itself 
There to constitute an offence under section 325. 
id one As I have to point out almost everyday 
ud the to Magistrates and even to Sessions Judges, 
jv all the provisions of section 322, Indian Penal 
>y one Code, are very precise and incapable of 
5 evi- misconstruction. A Magistrate or Court 

dealing with a charge of voluntarily caus- 
Gyaw ing grievous hurt must consider and decide 
shing- not only whether grievous hurt has been 
to 2 caused, but if it has been caused, whether 
Police- the accused intended or knew himself to 
The be likely to cause grievous hurt. If he 
issault intended or knew himself to be likely to * 
resides cause simple hurt only, he cannot be con- 
thnt victed under section 325. There is nothing 
to show that the applicant intended to 
struck cause grievous hurt, and I do not think 
: stick that there is sufficient material to justify . 

a finding that he knew himself to bo 
k was likely to cause grievous hurt even if he*‘ 

used the stick, Exhibit I, which, as I have 
Magis- said already, is in my opinion open to doubt. J3 
tied in The conviction is altered to one of volun j 
plicant tarily causing liurt, section 323, Indian Penal 
used, Code. j 

ssarily I he applicant suffered two montfe 
>unish- imprisonment before he was released on bail. J 

I he sentence of imprisonment is reduced to 

11 " as the imprisonment already undergone. 
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